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TRANSFER OF PROPERTY ACT 

(IV of 1882) 

Volume II. 


CHAPTER II. 

Op Transfeks of Property by Act of Parties. 
(B) Transfer of Immoveable Property (contd.) 

51. When the transferee of immoveable pro- 
improvements made makes any improvement on 

under defectivetitles. S ^Property, believing in good faith 

that he is absolutely entitled thereto, 
and he is subsequently evicted therefrom by any 
person having a better title, the transferee has a 
right to require the person causing the eviction either 
to have the value of the improvement estimated and 
paid or secured to the transferee, or to sell his in¬ 
terest in the property to the transferee at the then 

market-value thereof, irrespective of the value of such 
improvement. 

The amount to be paid or secured in respect of 
such improvement shall be the estimated value thereof 
at the time of the eviction. 

: When, under the circumstances aforesaid, the 
transferee has planted or sown on the property crops 

F 0Wing when he is dieted therefrom, he 
is entitled to such crops and to free ingress and egress 
to gather and carry them. 


Section 51 


T.P.52. 
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Section 51 
Note 1 


1. Scope of the section. 

2. Hindu law. 

3. Muhammadan law. 

4. Person claiming benefit under 

section must be a transferee. 

5. Improvements by cosharers. 

6. Improvements by a pur¬ 
chaser at a court sale. 

7. “Improvements.” 

8. “Good faith.” 

9. ‘Absolutely entitled’ to the 

property. 

10. Improvements by a tres¬ 
passer. 

11. Improvements by transferee 
from a limited owner. 

12. Improvements by transferee 
of land subject to a right of 
pre-emption. 

13. Improvements by mortgagee. 
— See S. 63A and Notes thereon. 

14. Improvements during the 
pendency of litigation relat¬ 
ing to the property. See 
Notes on Section 52. 


“Evicted therefrom by any per¬ 
son having a better title.” 

16. Transferor may be evictor. 

17. Representatives-in-interest of 

the transferee, if can claim 

benefit of section. 

18. Modes of compensating the 

evicted transferee. 

19. Value of improvements — How 

estimated. 

20. Profit due to improvement is 

not included in mesne profits. 

21. Right to crops. 

22. Doctrine of acquiescence. 

23. This section and the doctrine 
of acquiescence are based 
on different principles. 

24. No acquiescence after an act 
is done. 

25. Owner if can be made to pay 
compensation in the absence 
of acquiescence. 

26. Court-fee. 


Synopsis 
i 15. 


Other Topics (miscellaneous) 


Court sale. See Note 6. 

Improvements by holder of defective 
title. See Note 1. 

Measure of compensation. See Note 19. 
Mesne profits. See Note 20. 


Option as to compensation. See Note 18. 
Relief of the person making improve¬ 
ments. See Note 18. 

Transfer must be absolute. See Note 9. 
Who can claim compensation. See Notes 
4 and 17. 


1 . Scope of the section. — It is a general rule of great antiquity, 
recognised by the Roman Civil Law and by the Common Law of England, 
that whatever is affixed to the soil becomes, in contemplation of law, a 
part of it and is subject to the same rights of property as the soil itself 
— quicquul plantatur solo solo ccdit. In this country no such absolute 
rule of law was ever recognised. 1 Under the Hindu law as stated by 
Narada (VI-20, 21) : “If a man has built a house on the ground of a 
stranger and lives in it, paying rent for it he may take with him, when 
he leaves the house, the thatch, the timber, the bricks and the other 
building material; but if he has been residing on the ground of a 
stranger, without paying rent and against that man’s wish, he shall, by 
no means, take with him, on leaving it, the thatch and the timber.” 2 

Section 51 — Note 1 

1. (’66) 6 Suth W R 228 ( 228, 229 ) : Beng L R Sup Vol 595 (FB), Thakoor 
Chunder v. Ramdhone. 

(’36) 23 A I R 1936 Lah 511 (512) : 164 Ind Cas 262 (DB), Gliazanfar Ali v. 
Muzaffar Ali. 

(’27) 14 AIR 1927 P C 135 (137) : 102 Ind Cas 198 : 54 Ind App 218 : 54 Cal 669 
(PC), Narayan Das v. Jatindra Nath. 

(’80) 5 Cal 688 (692) : 5 Cal L R 492, Russick Loll v. Lokenath. 

2. Sacred Books of the East, 1889 Edn., Vol. XXXIII, Pages 144, 145. Ganganath 
Jha, Hindu Law in its Sources, 1930 Edn., Vol. I, Page 302, where the texts of 
Narada, VI-20, 21, are cited. 
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Under the Muhammadan law also, according to Hedaija : “A person 
usurping land and planting trees in it, or erecting building upon it, must 
be directed to remove the trees and clear the land and restore the same 
to the proprietor. If the removal is injurious to the laud, the proprietor 
of the land has the option of paying to the proprietor of the trees or of the 
buildings, a compensation equal to the value and thus possessing himself 
of them.” 3 Even in England, there were certain exceptions recognised 
from very early times to the Common law rule referred to above, for 
example, in the cases of what are known as fixtures attached to the 
free-hold. 

The first statutory exception to the general rule enacted in this 
country was S. 2 of the Mesne Profits and Improvements Act, 1855 (Act 
XI of l£65) which ran as follows : 

“If any person shall erect any building or make an improvement upon any 
lands held by him bona fide in the belief that he had an estate in fee-simple, 
or other absolute estate, and such person, his heirs and assigns, or his or their 
under-tenants, be evicted from such lands by any person having a better title, 
the person who erected the building or made the improvement, his heirs or 
assigns, shall be entitled either to have the value of the building or improve¬ 
ment so erected or made during such holding and in such belief, estimated and 
paid or secured to him or them, or, at the option of the person causing the 
eviction, to purchase the interest of such person in the lands at the value 
thereof, irrespective of the value of such building or improvement: 

Provided that the amount to be paid or secured in respect of such building 
or improvement shall be the estimated value of the same at the time of such 
eviction.” 

That Act, however, applied only to cases to which the English law was 
applicable: 34 In cases to which the English law was not applicable, the 
rule to be applied was stated by Sir Barnes Peacock in Thakoor Chunder 
Poramanick v. Ramdhone Bhuttacharjee* in the following words: 

“We think it should be laid down as a general rule that, if he 
who makes the improvement is not a mere trespasser, but is in 
possession under any bona fide title or claim of title, he is entitled 
either to remove the materials, restoring the land to the state in 
which it was before the improvement was made, or to obtain 
compensation for the value of the building if it is allowed to remain 
for the benefit of the owner of the soil — the option of taking the 
building, or allowing the removal of the material, remaining with 
the owner of the land in those cases in which the building is not 
taken down by the builder during the continuance of any estate he 
may possess.” 6 

3. Hedaya : Hamilton’s Translations, Yol. 8. 

3a. See the Preamble to the Mesne Profits and Improvements Act {XI of 1855). 

4 . (’66) 6 Suth W R 228 (229, 230) : Beng L R Sup Vol 595 (FB). 

S \ S »%r7slT 211 (214 ’ 2171 : 14 Mad L J °" 25 <“>■ 

( 82) 8 Cal 582 (592) (DB), Juggut Mohinee v. Dwarka Nath. 

fpM J!! 29 163 - (165): 53 Bom 589 : 56 Ind A PP 259 : H7 Ind Cas 13 

IFL), Vallabdas Naraxnji v. Development Officer, Bandra. 


Section 51 
Note 1 
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Section 51 This section merely gives a statutory recognition to the rule so laid 

Note 1 clown, in the case of transferees of immovable property effecting 

improvements, 6 and is worded similar to s. 2 of the Mesne Profits and 
Improvements Act, 1855. It is thus an exception to the rule enunciated 
by the maxim quicquid pJantatur solo solo cedit," and is based upon 
the equitable principle, referred to by Mr. Justice Story in Brijht v. 
Boyd? that no man should enrich himself at the expense of another and 
that consequently where the defendant has made the improvements in 
good faith as a bona f ide occupant of land and in the belief that the 
land is his own, the plaintiff who obtains the benefit of the expenditure 
which has increased the value of the property ought to reimburse the 
defendant for the expenditure so made. 

It has been held in some cases 9 that the section is based upon the 
maxim that 'he who seeks equity, must do equity.' This, however, does 
not seem to be correct. A man seeking to enforce his legal right to 
property against a person with the defective title does not seek any 
equity, though the defendant is given relief on equitable grounds. 

In order that this section may apply, it is essential that — 

(1) the person claiming relief under this section is a transferee of 

immovable property, 

(2) he has made improvements believing in good faith that he was 

absolutely entitled to the property, and 

(3) he is evicted therefrom by a person with a better title. 10 

But even in cases where the section does not, in terms, apply, the 
principle underlying it, being an equitable one, will apply. 11 The 
principle will also apply to cases arising in provinces to which this Act 
has not been extended. 12 Reference may also be made to the provisions 

6. (’40) 27 AIR 1940 Cal 356 (357): I L R (1940)*1 Cal 161:189 In<l Cas 576 (DB), 
K. K. Das v. Amina Khatun Bibi. 

(’31) 18 AIR 1931 All 277 (283) : 132 Ind Cas 401 : 53 All 334 (FB), Nannu Mai 
v. Ramchander. 

7. (’28) 15 A I R 1928 Rang 141 (142) : 117 Ind Cas 56 (DB), Maung Aung Ba v. 
Ma Nyun. 

8. (1841-43) 1 Story 478. (Cited in (1910) 6 Ind Cas'ldl (145).) 

9. (’29) 16 AIR 1929 All 12 (14) : 112 Ind Cas 765 : 51 All 454 (DB), Kalyan Das 
v. Jan Bibi. 

(’40) 27 A I R 1940 Sind 77 (80) : I L R (1940) Kar 241 : 188 Ind Cas 223 (DB), 
Topan Mai v. Chanchdlmal. 

(’37) 24 AIR 1937 Oudh 75 (77) : 161 Ind Cas 834 : 12 Luck 133, Har Narain v. 
Sidh Nath. 

(’17) 4 A I R 1917 Oudk 257 (259) : 42 Ind Cas 428, Sitla Baksli Singh v. Sami - 
Ud-Din Hyder. ' 

10. (’29) 16 A I R 1929 Bom 246 (248) : 119 Ind Cas 182 (DB), Gangadhar v. 
Rachappa. 

(’27) 14 AIR 1927 Nag 370 (373) : 99 Ind Cas 313, Zingraji v. Nagosa. 

(’26) 13 A I R 1926 Bom 599 (600) : 97 Ind Cas 700 (DB), Narayan Nanaji v. 
Ganesh Tritnbak. 

(’38) 25 AIR 1938 Bom 71 (74, 75) : 173 Ind Cas 790 (DB), Maneldal v. Kesliav. 

11. (’38) 25 AIR 1938 All 342 (345): 176 Ind Cas 135, Karan Singh v. Budh Sen. 

12. (’16) 3 AIR 1916 Lak 379 (380) : 34 Ind Cas 957, Amirchand v. Durga Das. 
(The Punjab.) 
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of S. 41 of the Specific Relief Act, 1877, which provides that on adjudging 
the cancellation of an instrument, the Court may require the party to 
whom such relief is granted to make any compensation to the other 
which justice may require. It has been held that where a transfer by a 
guardian of a Muhammadan minor is void ah initio and the minor 
subsequently sues for cancellation of the transfer, the Court can, under 
S. 41 of the said Act award the transferee compensation for any 
improvements he might have made. 13 

2. Hindu law,— Before this Act was amended by Act XX of 1929 , 
the sections in chapter II of the Act did not affect any rule of Hindu 
law. But as has been seen in Note l there was no rule of Hindu law 
which ran counter to the equitable principle laid down in this section and 
therefore, this section was applicable to cases arising between Hindus. 
After the amendment of S. 2, by the deletion of the word ‘Hindu’ 

therefrom, this section directly governs such cases. 

• 

3. Muhammadan law, — Section 2 lays down that nothing 
contained in the second chapter of the Act shall be deemed to affect any 
rule of Muhammadan law. There is, however, no rule of Muhammadan 
law which would preclude a Muhammadan party from claiming the 
benefit of the equitable principle embodied in the present section and 
hence the section has been directly applied to the cases of Muhammadan 
transferees. 1 


4. Person claiming benefit under section must be a 
transferee. — It is only a ‘transferee’ of property that can claim tin 
benefit of this section. 1 The word “transferee” is not defined in this 
Act, but its meaning must be ascertained by reference to the definition 
o the word transfer” in section 5. 2 A “transfer of property” is defined 
by that section as meaning an act by which a living person conveys 
property to one or more living persons. It follows that a legatee undei 
a will is not a transferee’ within the meaning of this section. 3 The 
word transferee will, of course, include a person in whose favour an 
instrument of transfer has been executed with all the formalities (such 
a s registration) necessary for i ts validity, though the title conveyed 

(’83) 20 AIR 1933 Lah 540 (541)* 146 Ind fin* mm n ■ n » ~ 

if fl,n - (Do - ) 

\ mIJ, fS ■ “(IXJ) (m): 7 Lah 35:94 lnd 25 (DB) ’ *<** 

“ <Lah) - charmj '“ - ** *»■ <«. - du. 

• Note 3 

( ’° 7) 30 Mad 197 (198 > : 17 L Jo- 9 (DB), Durgozi Bou, v. Fakir Sahib. 

Note 4 

=T 4 ^ C “ 918(M) ' v. Hanicka. 

2 . (’ 40 ) 27 AIR iLnV7™ Zr TrMS,ete0 ““not <Wm compensation.) 

MSfiSSlW = 11 B < l9 ‘°> 2 « = «* « Cos 223 <DB), 

040) 27* AIR I940 9 S 2 u,d°77 “o '^ url ' ihar Parmanand. 

ropan Hal v. CWtomil (6bitaJ ‘ J K “ r 241 : 188 Ind Cas 228 < DB >. 
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Section 51 by the instrument is defective. 4 5 Thus, a person in whose favour an 
Notes 4-5 instrument of transfer has been executed by a de facto guardian of a 

minor, 6 or by the father or manager of a joint Hindu family for no 
necessity, 6 is a ‘transferee’ within the meaning of this section. 

There is, however, a difference of opinion as to whether a person 
in whose favour an instrument is executed but which is invalid for want 
of registration, is a ‘transferee’. According to the High Court of Madras 7 
and the Judicial Commissioner’s Court of Sind 8 he is a transferee. 
According to the High Court of Rangoon he is not. 9 

A person in whose favour an instrument has been executed, but 
the transaction is merely a colourable one and no title of any kind is 
intended to pass, cannot, it is conceived, be said to be a ‘transferee’ and 
cannot claim any compensation for improvements that may be made 
by him. 10 

Where a person who was managing the estate of a Hindu widow 
made some improvements on the estate, and the widow subsequently 
transferred the property to X, it was held that X could not, when he 
was evicted by the reversioner, claim the amount spent by the manager 
on the estate. 11 

5. Improvements by cosharers. — This section cannot apply 
to a cosharer or a tenant-in-common as he is not a transferee within 
the meaning of the section. He cannot ordinarily effect improvements 
on the joint property without the concurrence of other cosharers. Still a 
cosharer bona fide improving the common property may, under certain 
circumstances, be granted compensation for the same at the time of 

4. (’40) 27 AIR 1940 Sind 77 (80) : I L R (1940) Kar 241 : 188 Ind Cos 223 (DB), 
Topan Mai v. Chanchalmal. 

(’28) 15 AIR 1928 All 41 (44) : 107 Ind Cas 36 (DB), Lachmi Prasad v. Lachmi 
Narain. 

5. (’07) 30 Mad 197 (200) : 17 Mad L Jour 9 (DB), Durgozi Row v. Fakir Sahib. 
(Transferee from mother acting as de facto guardian of a Muhammadan minor.) 

(’27) 14 AIR 1927 Bom 611 (612) : 51 Bom 1040 : 105 Ind Cas 722 (DB), Uarilal 
v. Gordhan. (Vendee from a de facto guardian of a Hindu minor.) 

[See also (’38) 25 AIR 1938 Mad 677 (680) : 181 Ind Cas 697 (DB), Kasim Ali v. 
Ralna Manikka. (Transfer by de jure guardian of a Muhammadan minor set 
aside as unwarranted — Alienee held entitled to compensation under S. 51.)] 

6. (’28) 15 AIR 1928 All 41 (43) : 107 Ind Cas 36 (DB), Lachmi Prasad v. 
Lachmi Narain. (Sale.) 

(’29) 16 AIR 1929 All 854 (855) : 118 Ind Cas 235 (DB), Uma Shankar v. 
Mahabir Prasad. (Gift.) 

7. (’19) 6 AIR 1919 Mad 1083 (1090) : 40 Mad 1134 : 43 Ind Cas 138 (FB), Rama - 
nathan v. Runganathan. 

8. (’40) 27 AIR 1940 Sind 77 (79) : ILR (1940) Kar 241 : 188 Ind Cas 223 (DB), 
Topan Mai v. Chanchal Mai. 

9. (’40) 27 AIR 1940 Rang 172 (174) : 189 Ind Cas 735, Madan Gopal v. P. V. S. 
Sundaran. (The property being leasehold, the lessee cannot be said to have be¬ 
lieved that he was ‘absolutely entitled thereto.’) 

10. (1854) 6 Moo Ind App 27 (51, 52) : 8 Moo P C 110 : 1 Sar 489 (P C), Musadee 
Mahomed Cazum v. Meerza Ally Mahomed. 

11. (’41) 28 AIR 1941 Mad 345 (350) (DB), Surayya v. Mangayya. 

* 
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partition on equitable grounds. As regards the considerations which 
govern such question, see the undermentioned cases. 1 

6. Improvements by a purchaser at a court sale. — By 
virtue of S. 2, cl. (d) this section has no application to transfers in 
execution of a decree or order of a Court. A court auction-purchaser 
cannot, on the sale in his favour being set aside, claim the benefit of 
this section and obtain compensation for the improvements effected by 
him. 1 He may, however, be allowed compensation for such improve¬ 
ments as are made in good faith, on equitable grounds. In Mathunsa 
Bowthan v. Apsa Bin 1 it was held by the High Court of Madras that 
if a man enters upon land as a stranger-purchaser at an execution 
sale and effects improvements thereon, he is entitled to compensation 
therefor, upon the reversal of the judgment and sale, irrespective of 
any question of good faith on the part of the purchaser. And that even 
assuming good faith was essential, the good faith required should not, 
at any rate, go beyond an honest belief in the purchaser in the validity 
of his title. See also the undermentioned cases 3 to the same effect. 

7. “ Improvements.” —An “improvement” is anything done to 
the property which results in increasing its value} Thus, the repair of 
a house which is in a dilapidated condition is an improvement. 2 For 
other illustrations of such improvements, S. 3, cl. (3) and S. 4 of the 
Malabar Compensation for Tenants’ Improvements Act, 1900, may be 
usefully referred to. 3 


Section 51 
Notes 5-7 


Note 5 

1. (’25) 12 AIR 1925 All 770 (771, 772) : 88 Ind Cas 822 : 48 All 34 (DB), Shiam 
Lai v. Radha Ballabh. (Making repairs to property which was in ruins and thus 
making it fit lor occupation—Compensation allowed.) 

(’10) 6 Ind Cas 346 (351, 352) (DB) (Cal), TJpendra Nath v. Umesh Chandra. 

(’23) 10 AIR 1923 Mad 358 (359) : 46 Mad 104 : 71 Ind Cas 374 (DB), Subbiah v. 
Venkatara'mayya. (No compensation was granted as the improvements were made 
without the consent of other cosharers and were made not on the property which 
was to be delivered.) 

(’25) 12 AIR 1925 Oudh 45 (45) : 76 Ind Cas 1017, Jokyu v. Mt. Saraswati. 
(Improvements by one of several cosharers without protest from other cosharers— 
Compensation allowed.) 

Note 6 

1. (’31) 18 AIR 1931 AU 277 (283) : 53 All 334 : 132 Ind Cas 401 (FB), Nannu 

Mai v. Ram Chander. » 

('ll) 12 Ind Cas 444 (446) : 36 Mad 194 (DB), Mathunsa Rowthan v. Apsa Bin. 

2. (’ll) 12 Ind Cas 444 (449) : 36 Mad 194 (DB). 

3. (’26). 13 AIR 1926 Nag 160 (161) : 89 Ind Cas 18, Narayan v. Beharilal. 

('75) 23 Suth W R 393 (394) (DB), E. C. Morgan v. Abdool Eye. 

. __ , Note 7 

1. Webster, Dictionary. 

[See also (’ll) 12 Ind Cas 444 (448) : 36 Mad 194 (DB), Mathunsa Rowthan v. 
Apsa Btn.] 

2 Abdul Ilasan 1929 L&h 825 (825) : 123 Ind Cas 875 ( DB ). Sheo Oharan Das v. 

3. The Malabar Compensation for Tenants’ Improvements Act (I of 1900), S. 3, 
clause (3) and S« 4 run as follows : 

.. (S V‘ Im P rovement ** means any work or product of a work which adds to 
tne value of the holding, is suitable to it and consistent with the purpose for which 
the holding was let, mortgaged or occupied,” 
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Section 51 See also the Acts mentioned below. 4 

Notes 7-8 Moneys spent over necessary repairs and upkeep of the property 5 

or over the annual husbandmanlike operations such as manuring or 
levelling the land for the purpose of cultivation 0 cannot be recovered as 
“improvements.” 

8. “Good faith.’’—As has been seen in Note 1 , it is one of the 
essential conditions for the applicability of the section that the person 
claiming compensation for improvements must have believed in ‘good 
faith’ that he was absolutely entitled to the property. 1 The expression 
‘good faith’ has not been defined in this Act but has been defined in 
S. 3, cl. ( 20 ) of the General Clauses Act, 1897, as follows : 

“A thing shall be deemed to be done in good faith where, in fact, it is done 
• honestly, whether it is done negligently or not.” 

But this definition applies only to all acts made after the commence, 
ment of that Act and, consequently is not applicable, in terms, to this 
Act. 2 The question has, therefore, arisen as to what meaning the 
expression has in this section. There is a conflict of opinions on this 
question. On the one hand it has been held that the expression has, in 
this section, the same meaning as it has under the General Clauses Act, 
1897, namely, that good faith does not go beyond an honest belief and 

”4. Until the contrary is shown the following works or the products of such 
works shall be presumed to be improvements for the purposes of this Act:— 

(a) the erection of dwelling-houses, buildings appurtenant thereto, and farm 
buildings; 

(b) the construction of tanks, wells, channels, dams and other works for the 
storage or supply of water for agricultural or domestic purposes; 

(c) the preparation of land for irrigation; 

(d) the conversion of one-crop into two-crop land; 

(e) the drainage, reclamation from rivers or other waters, or protection from 
floods, or from erosion or other damage by water, of land used for agricultural pur- 
poses, or of waste land which is culturable ; 

(f) the reclamation, clearance, enclosure or permanent improvement of land for 
agricultural purposes; 

(g) the renewal or re-construction of any of the foregoing works, or alterations 
therein or additions thereto ; 

(h) the planting or protection and maintenance of fruit-trees, timber-trees, and 
other useful trees and plants.” 

4. U. P. Tenancy Act (XVII of 1939), S. 3 (8); Bengal Tenancy Act (VIII of 1885), 

S. 76; Agra Tenancy Act (III of 1926), S.3 (11); C. P. Tenancy Act (I of 1920), 
S. 2 (5); Punjab Tenancy Act (XVI of 1887), S. 4 (19). 

5. (’15) 2 AIR 1915 Mad 263 (265) : 24 Ind Cas 918 (DB), Meenatchi v. Manicka. 
(’29) 16 AIR 1929 Bom 230 (230): 119 Ind Cas 650 (DB), Sidramappay. Shidappa. 

(Putting up a stair-case in an old house.) 

6. (’14) 1 A I R 1914 Mad 138 (138) : 24 Ind Cas 879 (DB), Sudalamuthu v. 
Sankara Narayana. 

Note 8 

1. (’32) 19 AIR 1932 All 210 (215) : 136 Ind Cas 78 (DB), Moti Chand v. British 
India Corporation, Ltd. 

(’29) 16 AIR 1929 All 12 (14) : 51 All 454 : 112 Ind Cas 765 (DB), Kalyan Das v. 
Jan Bibi. (Under S. 51 of the Transfer of Property Act the onus is on the subse¬ 
quent transferee who has put up improvements to prove his good faith.) 

2. See Section 3, General Clauses Act, 1897. The Act came into force on 11th March 

1897. The prior Act of 1868 did not contain this definition.) 
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it. is not incompatible with a mistake of law 3 or with a certain degree 
of negligence, 4 such as for instance, negligence in investigating the 
title. 6 On the other hand the view has been taken that good faith 
implies due care and attention and if a person has taken property 
without investigating into the question of title he cannot be said to have 
believed in good faith that he was absolutely entitled to the property. 0 
A third view was expressed by Mukerji, J., in Lachmi Prasad v. 
Lachmi Naraiii 7 that ‘good faith’ has a meaning in this section 
somewhat between the meaning it has under the General Clauses Act 
and the meaning it has under the Penal Code, and that a person who 
has been ‘quite negligent’ in investigating the title cannot be said to 
have believed in good faith that he is absolutely entitled to the property. 
It is submitted that the first of the views stated above is correct. 

Sections 88 and 41 use the words ‘after using reasonable care.has 

acted in good faith’ which show that good faith by itself does not imply 
the exercise of ‘due care’. 

The question whether a person believed in good faith that he was 
absolutely entitled to the property is one of fact to be decided on the 
facts and circumstances of each case. 8 The mere fact that a person 

3. (’07) 30 Mad 197 (199) : 17 Mad L Jour 9 (DB), Durgozi Bow v. Fakir Sahib. 
(’20) 7 AIR 1920 Sind 31 (32, 33) : 14 Sind L R 12 : 56 Ind Cas 492 (DB), 

Shahabuddin v. Vohid Bux. 

(’26) 13 AIR 1926 Mad 609 (613) : 96 Ind Cas 483 (DB), Rama Aiyar v. Narayana- 
swami. 

4. (’14) 1 AIR 1914 Mad 107 (107) : 24 Ind Cas 940 (DB), Narayana v. Sankara- 
narayana. (Purchaser from guardian of Hindu minor not making sufficient inquiry 
—Purchaser making improvements on property can be said to have believed in 
good faith that he was the full owner.) 

( 26) 13 AIR 1926 Mad 609 (613): 96 Ind Cas 483 (DB), Rama Aiyar \. Narayana- 
swami. (Improvements after thirty years of undisturbed possession raises the pre¬ 
sumption of bona fide belief of good title in favour of the person in possession.) 
(’ll) 12 Ind Cas 444 (447) : 36 Mad 194 (DB), Matunsa Rowthan v. Apsa Bin. 
(’20) 7 AIR 1920 Sind 31 (32) : 14 Sind L R 12 :56 Ind Cas 492 (DB), Shahab-ud- 
Din v. Vohid Bux. 

(’18) 5 AIR 1918 Oudh 1 (3) : 45 Ind Cas 242, Etizad Hussain v. Beni Bahadur. 
(’06) 2 Nag L R 34 (41), Mr. Collier v. Mrs. L. Baron. 

(’26) 13 AIR 1926 Mad 921 (924) : 95 Ind Cas 789 (DB), Secretary of State v. 
Dugappa. 

(’14) 1 AIR 1914 Mad 330 (380) : 23 Ind Cas 520 (DB), KariaKowndonv.Raghava. 

5. (’35) 22 AIR 1935 Cal 625 (630) : 159 Ind Cas 767 (DB), Mahomed AH Khan 
V. Kanailal Haidar . 

(’02) 4 Ind Cas 18 (19) : 32 Mad 530 (DB), Nanjappa Goundan v. Peruma. 

6 (’09) 3 Ind Cas 415 (417) (Cal), Abboy Churn v. Mt. Attarmoni. 

( 40) 27 AIR 1940 Sind 77 (80) : I L R (1940) Kar 241 : 188 Ind Cas 223 (DB), 
Topan Mol v. Chanchalmdl. 

( '“ ) ll A ® 19 f. 1 0u ‘ ,h 266 <269) : 187 Ind Cas 317 (DB), Mt. SlmbraUm v. 
ohabbtr Alt. (Failure on the part of the vendee to enquire about the right of pre¬ 
emption of cosharers.) 

CfU L 137 < 141 ) : 41 Cal 852 : 23 Ind Cas 214 (DB), HaradhanDeb 
Nath v. Mt. Bhagabati. 

(’92) 1892 Bom P J 135 (DB), Mahadu v. Abdulla. 

7. (’28) 15 AIR 1928 All 41 (44, 45) : 107 Ind Cas 36 (DB). 

Vf, 7 1920 Si nd 31 (32) : 14 Sind L R 12 : 56 Ind Cas 492 (DB), 
Shahabuddin v. Vohid Bux. 
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Section 51 has spent money on improvements does not by itself give rise to an 

Note 8 inference of good faith. 83 Where a person knows that he has no title to 

the property it cannot possibly be said that he believed honestly that 
he was absolutely entitled to the property; 9 so also, where a person 
takes with notice of the defective title of the transferor. 10 W here a 
person purchased property with notice of a prior contract to sell and 
omitted to make any enquiry as to it, it was held in the undermentioned 
case 11 that he could not be considered to have had an honest belief that 
he was absolutely entitled to the property. 

The omission to make an enquiry, which a prudent person would 
have made may, however, be a piece of evidence showing bad faith. • 

As to instances of cases where a transferee was held to have believed 

in good faith that he was absolutely entitled to the property, see the 

undermentioned cases. 13 As to instances where it was held that there 

_ ^ ^ 

(’40) 27 AIR 1940 Oudh 266 (269) : 187 Ind Cas 317 (DB), Mt. Shubratan v. 
Shabbir Ali. (Vendee failing to assure himself that cosharers would not pre-empt, 

cannot be said to have acted in good faith.) 

(’26) 13 AIR 1926 Mad 609 (613) : 96 Ind Cas483(DB),fl<ima Aiyarv. Narat/ana- 
sicami. (Undisturbed possession for many years may give rise to an inference of 
good faith.) 

(’18) 5 AIR 1918 Oudh 1 (2) : 45 Ind Cas 242, Etizad Hussain v. Beni Bahadur. 
(Vendee purchasing property knowing that vendor had only limited interest 
Vendee cannot be said to have believed in good faith that he was absolutely entitled 

to it.) _ , . 

(’28) 15 AIR 1928 All 41 (44) : 107 Ind Cas 36 (DB), Lachmi Prasad v. Lachmi 

Narain. . 

(’38) 1938 Oudh W N 281 (233), Nasib Ali v. Salnb Ah. (Vendee taking a sale- 

deed of property from majority of cosharers — Sale pre-empted by a cosharer who 

was at the time of sale living abroad—Vendee was held to believe in good faith that 

he was absolutely entitled.) 

(’40) 27 AIR 1940 Sind 77 (79): I L R (1940) Kar 241 : 188 Ind Cas 2‘~3 (DB), 
Topan Mai v. Chanchalmal. 

(’07) 30 Mad 197 (199) : 17 Mad L Jour 9 (DB), Durgozi Row v. Fakir Sahib. 

(’28) 15 AIR 1928 Mad 349 (354): 111 Ind Cas 22 (DB), Pasungilia v. Isakkimuthu. 
8a. (’28) 15 AIR 1928 All 381 (385) : 116 Ind Cas 91 (DB), Gopi Lai v. Abdul 
Hamid. (Improvements by mortgagee by conditional sale.) 

[See also (’28) 15 AIR 1923 Mad 349 (355) : 111 Ind Cas 22 (DB), Pasungilia v. 
Isakkimuthu. (Claim as to improvements was rejected as the circumstances, 
under which they were effected, were not pleaded or proved.)] 

9. (’26) 13 AIR 1926 Mad 921 (924) : 95 Ind Cas 789 (DB), Secretary of State v. 

Duggappa. (Trespasser.) , r 0 ... , 

(’24) 11 AIR 1924 Nag 142 (145) : 78 Ind Cas 987, Mt. Munna v. Sukhlal. 

(’17) 4 AIR 1917 Oudh 257 (259) : 42 Ind Cas 423, Sitla Bakhsh Singh v. Sami- 

uddin Hyder. 

10. (’71) 16 Suth W R 169 (171) (DB), Sohun Singh v. Keola Bibee. 

(’10) 6 Ind Cas 141 (146) (DB) (Cal), Kandarpa Nath v. Jogendra Nath. 

(’72) 1872 Pun Re No. 7, Baba Kliem Singh v. Dhunna Singh. 

11. (’14) 1 AIR 1914 Cal 137 (139): 41 Cal 852 : 23 Ind Cas 214 (DB), Haradhan 
Deb Nath v. Mt. Bhagabati. 

12. (1874) L R 7 H L 135 (157), Agra Bank v. Barry. 

13. (’26) 13 A I R 1926 Mad 314 (316) : 91 Ind Cas 1, Natesa Thevan v. District 
Board of Tanjore. (Transferee bona fide taking possession of more land than 
that purchased by him and effecting improvements — Held, entitled to compen¬ 
sation.) 
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was no good faith, see the cases cited below. 11 
See also section 50 Note 2. 

9. ‘Absolutely entitled’ to the property. — The expression 

“absolutely entitled” means “full proprietorship” with heritable and 
absolutely transferable rights, as opposed, for example, to a life estate 


(’27) 14 AIR 1927 Bom 611 (612): .31 Bom 1040: 109 Ind Cas 722 (DB), Harilat v. 
Gordhan. (Transferee from de facto guardian of Hindu minor improving in good 
faith and with belief of absolute title is entitled to compensation.) 

(25) 12 AIR 1925 Mad 963 (964) : 90 Ind Cas 555, Narayanamurlhy v. Secy, of 
State. (Grant of land on darklwst — Improvements by grantee — Subsequent 
cancellation of grant — Damages can be recovered.) 

(’29) 16 AIR 1929 Bom 246 (249): 119 Ind Cas 182 (DB), Gangadhar v.Rachappa. 
(Purchaser from Hindu widow — Purchaser’s son making improvements_ Held 

on facts, that the improvements were made with bona fide belief of absolute title 
and hence he was entitled to compensation.) 

(1864)2Bom HCR2i4 (218) (DB), Anandrav v. Iiavji. (Mortgage with a condition 
that on failure to pay the money on the fixed date mortgagee was to become abso¬ 
lute owner ~ Money not paid _ Mortgagee with bona fide belief of absolute 

tTwm^usItbnT ,mpr0Vement “ Suit for redemption — Mortgagee held entitled 

(’38) 1938 Oudh W N 281 (283), Nasib Ali v. Sahib AH. (Vendee taking a sale- 

ihne nfZTv 7 k ~ Sale pre-empted by a cosharer who was at the 

absolute enS.) - Vendee "'“ S Le ' d ,0 believe in *** tb “‘ «*• 

(’33) 20 AIR 1933 Lab 540 (541) : 146 Ind Cas 36 (DB), Qaim v Gulam Din (Fv 

andX ^ tW ° PerS ° nS - ° ne ° f tbeni believing in ^ faith Jo b™ 
and effecting improvements Subsequent sale in favour of such person-Collateral 

:vter a 8 li? re * emPt the ^ sendee was heJentitled to cost of 

' (Bma'l dt (H) l 51 A " l 54 : U2 In<1 CaS 765 < DB >- Ka, y“" v. 

Improvements* honest he 

section oX prS“erl^7^' PU ‘' ChaSer ™ 10 be " efil of tbis 

1930 P ° 297 (3 ° 0) : 53 Mad 692 : 57 Ind A PP 305: 128 Ind Cas 
aUo^^ (P-t of claim of* compensation dis- 

(’31) 18 A I R iqai in ofti e at the time of making improvements.) 

■ 124 In,i Cas 731:52 A “ 831 (DB) ' * 
SF ‘ b “‘ ^Td r ZTvL^ ham,li lsmaiL 

/,,« 9 i “ — Lessee cannot claim benefit of S. 51.) 

“Sr 

Skamnaji y. TeUaZa BoM* X 2 B °°' 3 ° 7 : 109 Ind Cos 532 < DB >. 

C03) 6 Bom L B 643 (646HDB ' ( ' mpl —* ^ °‘ imperfecl tiUe > 

»nce the transferee a>uld n„t B h^' P l,T ,ier , V ', GaUU ' (Frt>m terms o( lhe “nvev- 

™ abso,uMj - enWlad 10 p - 

( «•) W A® 1931 Nag 69 (71) : 134 Ind Cos 359, VUkal v, Xarayan. 
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Se i5 tl0n Q 51 01 a ient * free grant liaWe t0 ^sumption. 1 So long as a transfer is subject 
°* e to payment of rent or to any other condition, the transferee cannot be 

said to believe that he is ‘absolutely entitled’ to the property. 2 This 
section cannot, therefore, apply to cases of improvements by lessees, even 
if the\ are permanent tenure-holders 3 or by mortgagees in possession. 4 
As was remarked by Mr. Justice Wadsworth in the undermentioned 
case, to hold that a person is entitled to compensation on the ground 
that he believes that he is absolutely entitled to the property, when in 

Note 9 

1. (’31) 18 AIR 1931 All 277 (287) : 53 All 334 : 132 Ind Cas 401 (FB), Nannu 
Mai v. Ram Chander. 

2. (’37) 24 AIR 1937 Oudk 446 (447) : 13 Luck 450 : 170 Ind Cas 508 (DB), Sidh 
Nath v. Har Narain. 

3. ( 39) 26 AIR 1939 Mad 247 (249) : 183 Ind Cas 609, Pandarasannadhi v. 
Ananthakrishnaswami. 

(’37) 24 AIR 1937 Oudh 446 (447) : 13 Luck 450 : 170 Ind Cas 508 (DB), Sidh 
Nath v. Har Narain. 

(’40) 27 AIR 1940 Rang 172 (174) : 189 Ind Cas 735, Madan Gopal v. P. V. S. 
Sundaran. 

( 19) 6 AIR 1919 Mad 130 (131) : 52 Ind Cas 517, Venkatappier v. Ramaswami. 
(’18) 5 AIR 1918 Mad 932 (942) : 41 Ind Cas 788 (DB), Navia Pillai v. Rama- 
nathan. 

(’16) 3 AIR 1916 Mad 502 (502) : 28 Ind Cas 840 (DB), Perumal Gramani v. 
Mahamad Kasim Sahib. 

( 10) 7 Ind Cas 202 (208) : 37 Mad 1, Rajah of Venkatagiri v. Mukku Narsaya. 
(1900) 27 Cal 570 (586) : 4 Cal W N 210 (DB), Ismail Khan Mahomed v. Jaigun 
Bibi. * 

( 02) 29 Cal 871 (884) (DB), Nundo Kumar v. Banomali. (Compensation granted 
on principle of equitable estoppel by acquiescence.) 

(’25) 12 AIR 1925 All 261 (262) : 87 Ind Cas 44 : 47 AU 430, Rajrup Kt'inwar v. 
v. Gopi. (Reversing on Letters Patent appeal the decision in AIR 1925 All 190.) 
(’98) 22 Bom 1 (16), Jugmohandas Vundrawandas v. Pallonjee Edaljec. 

(’19) 6 AIR 1919 Nag 144 (147) : 51 Ind Cas 380, Bhuneswar v. Lai Bahadur 
Singh. 

(’18) 5 AIR 1918 Nag 210 (213) : 48 Ind Cas 354, Banmali v. Nihal Singh. 

(’42) 29 AIR 1942 Oudh 231 (237) : 199 Ind Cas 35 (DB), Qamar Jahan Begam 
v. Bansi Dhar. (Lessee entering into possession and constructing tin-shed and 
chabutra—Section 51, T. P. Act, held not expressly applicable.) 

[See however (’35) 22 AIR 1935 Cal 625 (630) : 159 Ind Cas 767 (DB), Maho¬ 
med AH Khan v. Kanailal Haidar. (Principle of section applied — Decision on 
facts.) 

(’27) 14 AIR 1927 Mad 1023 (1024) : 106 Ind Cas 131, Venkataraman v. Ponnu- 
sami Padayachi. (Lease of minor’s property granted by his mother for particular 
purpose — Lessee spending money for that purpose — Minor suing through next 
friend for avoiding the lease—Lessee must be reimbursed.)] 

4. (’28) 15 AIR 1928 All 381 (383) : 116 Ind Cas 91 (D B), Gopi Lai v. 
Abdul Hamid. 

(’37) 24 AIR 1937 Nag 54 (56) : ILR (1938) Nag 160 : 169 Ind Cas 23, Ganpat 
Raoji v. Abdulji Chandji. 

[See however (’18) 5 AIR 1918 Mad 572 (574) : 42 Ind Cas 438 (DB), Pandiyan 
v. Vellayappa. (Form of document and conduct of mortgagor and mortgagee 
showing that mortgagee believed honestly to be absolute owner — Compensation 
allowed.)] 

5. (’39) 26 AIR 1939 Mad 247 (249) : 183 Ind Cas 609, Pandarasannadhi 
\. Ananthakrishnasi;ami. 
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facfc he knows that he is only a lessee, comes very near to holding that 
the section means something otherwise than what it states.” 

There are, however, some cases which hold that a person believing 

himself to be a permanent tenure.holder is entitled to compensation 

for improvements effected by him on eviction by the landlord. 6 This is 

based on the view that such a person may be said to have believed that 

he was absolutely entitled to the property subject only to the payment 
of rent. 


10. Improvements by a trespasser. — A trespasser cannot be 
held to have believed in good faith that he was absolutely entitled to 
the property. Nor is a trespasser a “transferee”. This section, therefore, 
will not enable him to claim any compensation for the improvements 
that might have been effected by him. 1 

A transferee from a trespasser 2 or from a person who has no title 
to the property 3 is in no better position than a trespasser and cannot 
claim any compensation for improvements effected by him. 

A trespasser is liable to be evicted from the land even if he has 
erected substantial buildin gs upon it. The reason is that no one can, 

6 ; t <: 05) ? ° udh Cas 13 (19, 20), Raja Rudra Partab Sahi v. Debi Pershad 
(Though the section is directly applied.) rersiiad. 

m 17 AIR 1930 Mad 298 (301) : 126 Ind Cas 279 (D B), Subba Boo v Veeran 
janeyaswami. (Doubted in A I R 1939 Mad 247.) n ' 

Note 10 

VI' Ind ^ 2H : ILR U937) 1 C »‘ 203 < DB >. 

'76 5 »w5 (206) «*»• tom Punjab.) 

tag land on a Lae title.) Wahed °°“ ah »• ®*» Mur. (A person ho.d- 

v i * (o- 

applied.) P 7 "unciple underlying S. 2, Act XI of 1855, 

(194 °> = 133 I" 3 Cas 223 (DB), 

! p^L?:o l : 24 b Snr o bfat: 9 P “r c “;; 7 r k B, ' rr 3/07 - *»• 

ksltbws swSS ? i“ 8e he bns no tille ~ 

law improving ancestral property in thfufetife“^fT frl" UD<lcr Da . vnbh “«“ 

trespasser and not entitled to compensation )) U f “ ber ~ Beld ba * «• 

2. ( 03) 13 Mad L Jour 214 (Ttn\ mi ~ 

• feree of growing crops from a trLpasser wITf? V * 0ulam Moxdin. (Trans- 

“ - Land with - 

a person having no title.) V Kru>hna v - Praaanna Kumari. (Lessee from 

(L tTdk° m ^nor's^Tat^who had°‘ 71 \f* n * >r Sin <* h v - ChippaL 

mn Remove ^ h ^ 

[See also (’09) 3 Ind Cas 549 ( 554 )^ ^ Mulch(lnd v - Babulal. 

Da *' (Invalid tranMer-Pers ns L'pLses.fonon ^ ^ v ‘ Dha ™’» 

PWSeSS,0n of trust property under void deed.)] 
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Section 51 by merely trespassing on the land of another and constructing costly 

Notes 10-11 buildings upon it, claim a right to retain possession of the land. A 

trespasser, or even the Court, cannot compel the real owner to accept 
compensation for his land instead of the land itself. 4 The real owner is 
entitled to stand upon his strict rights and to claim possession of the 
land. 5 It is, however, usual in India to allow the trespasser to remove 
his material from the land, 6 and to reserve in the decree leave to 
trespasser to remove his material within a time to be fixed by the 
Court, failing which the real owner is to take possession of the land 
with or without the buildings which he may pull down at his will. 7 

In Fakir Cliand v. Ketval Ram, 8 a purchased a house from a 
person who had no title to it, pulled it down, and built a new house in 
its place, but utilised some of the old material for the new construction. 
The real owner sued him for possession. It was held by their Lordships 
of the Allahabad High Court that since the old materials could not be 
separated from the new materials without destroying the house itself, 
the trespasser was not entitled to remove the new materials. 

11. Improvements by transferee from a limited owner. — 

A limited owner under the Hindu law such as a Hindu widow can, 
under certain circumstances, transfer the property absolutely to a third 
person. The question, therefore, whether a particular transfer has 
conveyed absolute title or not, would depend upon the existence or 
otherwise of such circumstances. If the transferee honestly believed that 
such circumstances did exist, he would be a transferee ‘believing in good 
faith that he is absolutely entitled to the property.’ If he did not believe 
that such circumstances existed he cannot be said to have believed in 
good faith that he was so entitled to the property. The mere fact, 
therefore, that a transfer is taken from a limited owner is not, by itself, 
sufficient to conclude that he could not have believed that he was 
absolutely entitled to the property and will not render the section 
inapplicable. 1 

4. (’14) 1 AIR 1914 All 89 (90) : 2-3 Ind Cas 198, Ganga Din v. Jagat. 

(’92) 17 Bom 771 (772) (DB), Govind Venkaji v. Sadashiv Bharma. 

(’27) 14 AIR 1927 Lak 534 (535) : 102 Ind Cas 631, Jiwan Ram v. Hussain 
Baklish. 

(’28) 108 Ind Cas 618 (618) (Lah), Secretary of State v. Jat Hal 

5. (’28) 108 Ind Cas 618 (618) (Lah), Secretary of State v. Jat Hal. 

6. (’27) 14 AIR 1927 Nag 400 (401) : 105 Ind Cas 286, Xarayan v. Laxman 
Rao. 

(’27) 14 AIR 1927 Nag 348 (349) : 104 Ind Cas 565, Haliadeo v. Narayan. 

(’29) 114 Ind Cas 696 (696) (DB) (Lah), Barkal Ali v. Abdul Rahman. 

(’26) 13 AIR 1926 Lah 694 (695): 97 Ind Cas 394 (DB), Chanan Din v. ML 
Taban. 

[See also (’78) 1878 Pun Re No. 53, Goubar v. Fazla. (Relief to which person is 
entitled depends upon circumstances of each case.)] 

7. (’14) 1 AIR 1914 All 89 (91) : 25 Ind Cas 198, Ganga Din v. Jagat. 

8 . (’12) 16 Ind Cas 633 (634) (All). 

Note 11 

1. (’19) 6 AIR 1919 Mad 685 (686) : 48 Ind Cas 859 (DB), American Baptist 
Foreign Mission Society v. Pattabhi Ramayya. (Sale by Hindu widow.) 
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It has, however, been held in the undermentioned cases- that this 
section will not apply at all to the transferees from a limited owner, the 
reason being that a Hindu widow had only a ‘life estate and could not 
convey a better title to the transferee and that, therefore, a tian j> fci ^ 
could not believe under any circumstances that he was ab=olu y 
entitled to the property. It is submitted that this view is not correct. 

The question whether the transferee, in any particular case, did 
believe thfet such circumstances existed is a question of fact depending 
upon the circumstances of that case. Where he knew that he was taking 
from a limited owner and also knew that the circumstances did not 
exist or wilfully abstained from ascertaining whether they existed or 
not, it cannot be said that he believed in good faith that he was 
absolutely entitled to the property. 3 


12. Improvements by transferee of land subject to a 
right of pre-emption. — Where A purchases immovable property 
over which B has a right of pre-emption and B sues to enforce his right, 
A can claim the benefit of this section provided he is able to prove that 
he effected the improvements in good faith believing that he was 
absolutely entitled to the property. 1 But if it appears from the circum¬ 
stances of the case that he did so in anticipation of the pre-emption suit, 


Section 
Notes 11 


(’13) 18 Ind Cas 946 (947, 948) : 40 Cal 555 : 1913 PunReNo.77 (PC),EidarNath 
v. Mathu Mai. (Affirming the decision in AIR 1916 Lah 356.) 

[See also (’17) 4 AIR 1917 Bom 155 (158) : 42 Bom 136 : 43 Ind Cas 729 (DB), 
Panachand v. Manoharlal. (Gift of almost the whole of husband’s immovable 
property by a Hindu widow for spiritual benefit of her deceased husband—Improve¬ 
ment by the transferee—Gift held invalid—Transferee held entitled to compensa¬ 
tion.)] 

2. (’22) 9 AIR 1922 All 194 (195) : 44 All 665 : 67 Ind Cas 314 (DB), Hans Raj 
v. ML Somni. (Mortgagee from a Hindu widow.) 

(’14) 1 AIR 1914 All 227 (229) : 36 All 387 : 23 Ind Cas 364 (DB), Raj Kishorc v. 
Jaint Singh. 

(’25) 12 AIR 1925 All 261 (262) : 47 All 430:87IndCas44(DB),Ra;RupZ«nu;ar 
v. Qopi, 

(’26) 13 AIR 1926 Nag 384 (384) : 95 Ind Cas 265 t Joge$hwar Balkrishnay.Janki 
Bai. 

. [See also (’17) 4 AIR 1917 All 179 (180) : 39 All 463 : 40 Ind Cas 71 (DB), ML 
Nandi v. Sarap Lai. (Transferee from a co-widow.)] 

3. (’09) 4 Ind Cas 18 (19) : 32 Mad 530 (DB), Nanjappa v. Perenna. 

(’16) 3 AIR 1916 Mad 413 (415) : 30 Ind Cas 853 (DB), Mudduswami Sidappa v. 
Ldkshmi Narasappa. 

(’18) 5 AIR 1918 Oudh 1 (3) : 45 Ind Cas 242, Etizad Hussain v. Beni Bahadur. 

(’25) 12 AIR 1925 Mad 670 (671) : 86 Ind Cas 195, Suleman Sahib v. Perichcrla 
V enkatraju. 

(’09) 3 Ind Cas 415 (417) (Cal), Abhoy Churn y. Attormoni Dassee . 

Note 12 

•1. (’33) 20 AIR 1933 Lah 640 (541) : 146 Ind Cas 36 (DB), Qaim v. Gulam Din. 
. (Exchange—Mutation refused by Revenue Officer owing to absence of party—Such 
party believing in good faith to be owner, erecting building on land got by exchange 
—Subsequent sale in favour of such party by person who had given in exchange 
. —Right to pre-emption in respect of sale can be exercised only on payment of costs 
for building also.) 
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Section 51 he cannot claim relief under this section. 2 It is not a general rule that 
Notes 12-15 a vendee of land which is subject to the right of pre-emption is 

necessarily deprived of his right to compensation under this section by 
the mere fact that he has effected the improvements with the full 
knowledge of such right ; 3 though that fact may, along with other 
circumstances, contribute towards a finding of absence of good faith 
on the part of the vendee and thus indirectly deprive him of the benefit 
of the section. 

13. Improvements by mortgagee.— See S. 63A and Notes thereon. 

14. Improvements during the pendency of litigation relating to the 

property. — See Notes on Section 52. 

15. “Evicted therefrom by any person having a better 
title.” —The right to claim compensation for improvements arises only 
when the transferee is evicted from the property by a person with a better 
title. The words “evicted therefrom by any person having a better title” 
must be construed in their natural sense 1 and, so construed, will not cover 
a case where a purchaser of property who has made improvements is sued 
by a prior simple mortgagee. The purchaser cannot, under this section, 
claim compensation for improvements, firstly , because the prior mort¬ 
gagee cannot be said to be “a person with a better title” and secondly, 
because the purchaser cannot be said to be “evicted” by the institution 
of the suit by the mortgagee. 2 See also the undermentioned case. 3 

The fact that the transferee has made improvements is no answer 
to a suit for eviction. 4 

(’38) 1938 Oudh W N 231 (282), Nasib Ali v. Sahib Ali. (Vendee taking sale deed 
from majority of cosharers — Suit for pre-emption by one residing at a distant 
place — Improvements by vendee held to be made in good faith and compensation 
allowed.) 

(’26) 13 AIR 1926 Lah 629 (629): 96 I.C. 825, Fateh Mahomed v. Hakim Khan. 
(But see (’28) 15 AIR 1928 Rang 26 (27) : 105 Ind Cas 487, Maung E Pe v. 
C Sin Thun. (Section 51 does not apply to such cases as original purchaser cannot 
be considered to have acquired a defective title.)] 

2. (’26) 13 AIR 1926 Lah 629(629): 96I.C. 825, Fateh Mahomed v. Hakim Khan. 
(’40) 27 AIR 1940 Oudh 266(269): 187 Ind Cas 317, Mt. Subratan v. Shabbir Ali. 
(’07) 1907 Pun Re No. 122 : 1903 Pun L R No. 49, Duta Singh v. Tara Singh. 

3. (’40) 27 AIR 1940 Oudh 266 (269) : 187 Ind Cas 317, Mt. Shubratan v. 
Shabbir Ali. 

(’07) 10 Oudh Cas 49 (57) (DB), Bindeshuri Singh v. Balraj Sahai. 

Note 15 

1. (’29) 16 AIR 1929 All 12 (14) : 51 All 454 : 112 Ind Cas 765 (DB), Kalyan Das 
v. Jan Bibi. 

2. (’31) 18 AIR 1931 All 277 (237) : 53 All 334 : 132 Ind Cas 401 (FB), Nannu 
Mai v. Bam Chander. 

(’29) 16 AIR 1929 All 12 (14) : 51 All 454 : 112 Ind Cas 765 (DB), Kalyan Das v. 
Jan Bibi. (Though the section was held inapplicable in terms, the equitable 
principle of it was applied.) 

3. (’34) 21 AIR 1934 Mad 703 (705) : 152 Ind Cas 634, Chinnakkal v. Chinna - 
thambi. (Property sold subject to covenant for reconveyance—Suit for specific per¬ 
formance of the covenant—Claim for improvements by the vendee— Held no case 
of eviction—Dor.bt whether S. 51 would apply.) 

4. (’17) 4 AIR 1917 All 179 (180) : 39 All 463 : 40 Ind Cas 71 (DB), Mt. Nandi v. 
Sarap Lai. (Transferee from a co-widow.) 
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16. Transferor may be evictor. — In Harilal Ranchod v. 
Gordhan Keshav 1 a transferee from the guardian of a minor of the 
minor’s property effected improvements on the property. On attaining 
majority the minor sued for setting aside the transfer as being unautho¬ 
rised and the transferee claimed compensation under this section. It 
Tvas held by the High Court of Bombay that the section was not 
inapplicable merely because jthe evictor was the transferor himself. It 
must, however, be noted that where the transferor himself is the evictor, 
other considerations such as the doctrine of acquiescence may come 
into play and render him liable, though not under this section, to make 
compensation for the improvements. See Notes 22 and 23. 

17, Representatives in interest of the transferee, if can 
claim benefit of section. — In Bhagivat Dai/al v. Ram Ratan 1 
A, the owner, transferred the property to B who effected improvements 
thereon in good faith; B then transferred the property to C who was in 
possession at the time of eviction. Their Lordships of the Privy Council 
held that C was entitled to compensation for the improvements that 
had been effected by B. Again in Narayanaswami v. Rama Iyer- A, 
the owner had transferred property to B who again transferred the 
property to C. C effected improvements bona fide and after his death, 
was succeeded by D, his heir. D was evicted by a superior title-holder 
and he claimed compensation for the improvements that had been 
effected by C. Their Lordships of the Privy Council held that he was 
entitled to do so. These two decisions make it clear that the transferee’s 
representatives in interest are also entitled to claim the benefit of this 
section. 3 It has, however, been held by a single Judge of the Calcutta 
High Court 4 that the section is limited to claims by the first transferee 
and not by his representatives in interest. The reason advanced for this 
yiew is that the relief given by this section is not property which is 
heritable or transferable, and that the section was intended to provide 
for a right of compensation to an individual w r ho fulfils all the condi¬ 
tions laid down in the section, that is to say, an individual who is 
himself the transferee, has himself executed the improvements in good 

Note 16 

I. (’27) 14 AIR 1927 Bom 611 (612) : 51 Bom 1040 : 105 Ind Cas 722 (DB). 

Note 17 

1. (’22) 9 AIR 1922 P C 91 (93): 65 Ind Cas 69 (PC). 

2 . (’30) 17 AIR 1930 P C 297 (300) : 57 Ind App 305 : 128 Ind Cas 261 : 53 Mad 
692 (PC). (Confirming AIR 1926 Mad 609.) 

3. (’16) 3 AIR 1916 Mad 1090 (1092) : 29 Ind Cas 269 (DB), Singara Cliarlu v. 
Venkata Seshamma. (Improvement by heir.) 

{’29) 16 AIR 1929 Bom 246 (249): 119 Ind Cas 182 (DB), Gangadharv. Rachappa 
(Do.) 

<’29) 16 AIR 1929 Lah 825 (825) : 123 Ind Cas 875 (DB), Sheocharan v. Abdul 
Hasan. (Improvement by transferee from transferee.) 

{’07) 17 Mad L Jour 622 (625) (DB), Nanjamma v. Nacharammal. (Do.) 

[See (’05) 2 Nag L R 34 (40), Mr. Collier v. Mrs. L. Baron.] 

4 . (’34) 21 AIR 1934 Cal 290 (291, 292) : 60 Cal 1388 : 150 Ind Cas 42, Mt. 
Nagendrabala v. Banchanan. 
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Section 51 faith and has himself been evicted. It is submitted that this view is 
Notes 17-18 not correct. The principle underlying the section is, as has been seen 

in Note 1, that a man should not enrich himself at the expense of 
another, and this principle cannot be rendered inapplicable merely 
because the transferee is succeeded by another. 

18. Modes of compensating the evicted transferee. — A 
transferee who is evicted has, under this section, a right to require the 
person evicting him either — 

(1) to have the present value of the improvement estimated and 

paid or secured to him, or 

(2) to sell liis interest in the property to him (i. e., to the 

transferee) at the market value thereof, irrespective of the 
improvements. 

But the option of choosing between these two alternatives rests 
with the evictor 1 and not with the transferee or the Court. 2 In the 
undermentioned case, 3 however, the Allahabad High Court approved of 
an order of the lower Court directing the evictor to sell his interest to 
the transferee. It was found as a fact that the evictor was too poor to 
pay for the improvements and that the second alternative was the only 
possible one. 

As regards the general principles upon which the market value 
of immovable property is determined, see the undermentioned cases. 4 
See also Note 19. 


Note 18 

t 1. (’05) 2 Nag L R 34 (41), Mr. Collier v. Mrs. L. Baron. 

(’32) 19 A I R 1932 All 210 (215) : 136 Ind Cas 78 (DB), Moti Chand v. British 
India Corporation, Ltd. 

(’26) 13 AIR 1926 Mad 609 (614): 96 Ind Cas 483 (DB), Rama Aiyar v. Narayana- 
sicami. 

(•26) 13 A I R 1926 Bom 599 (600) : 97 Ind Cas 700 (DB), Narayan Nanajce v. 
Ganesh Trimbak. (Case of a mortgagor redeeming mortgaged property — Option 
rests with the mortgagor.) 

2. (’32) 19 AIR 1932 All 210 (215) : 136 Ind Cas 78 (DB), Moti Chand v. British 
India Corporation, Ltd. 

3. (’28) 15 AIR 1928 All 41 (45): 107 Ind Cas 36 (DB), Lachmi Prasad v. Lachmi 
Narain. 

4 . (’07) 34 Cal 599 (603, 604) (DB), Fink v. Secy, of State. (Profit from the ad- 
vantageous disposition of land, its utility, the recent instances of sales in the same 
locality and the average rental of lands should be considered in estimating value 
of land.) 

(’93) 16 Mad 369 (377, 378) : 20 Ind App 80 (PC), Secretary of State v. Shunmu - 
garaya. 

(’04) 32 Cal 343 (348) (DB), Rajendra Nath v. Secy, of State. (Future utility of 
land must be considered in estimating the value of land.) 

(’74) 22 Suth W R 234 (235) (DB), Collector of Eooghly v. Raj Krislo. (Principles 
for determining the value of occupied or unoccupied land stated.) 

(’73) 17 Suth W R 221 (225): 11 Beng L R 230 (236) (DB), Heyslian v.Bliolanath. 
(Case under Land Acquisition Act, X of 1870.) 

(•72) 10 Bom H C R 34 (36) (DB), A. D. Carey v. Banu Miya. (Do.) 

(’91) 15 Bom 279 (282, 283) (DB), In re Munji Ehetsey. (Do.) 
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19. Value of improvements — How estimated. — The 
value of improvement is the amount by which the market value of the 
property is increased by reason of the improvement, and not the 
amount actually expended over such improvement. 1 “It is always to be 
borne in mind” said their Lordships of the Privy Council in Kular 
Nath v. Mathu Mai, 2 “that the amount of expenditure made has 
occasionally very little to do with the real issue, and that that issue is, 
to what extent has the enhancement of the subject been produced ? . . . 
The real question is, was the property as marketable subject enhanced 
in value or not?” The burden of establishing the present value of tho 
improvement is on the transferee. 3 It has been held in the under- 
mentioned case 4 that where a Hindu widow transfers property to x who 
makes some improvements during the life of the widow and some 
improvements after her death, the reversioner who succeeds in evicting 
is liable to pay only the value of the improvements made after the 
death of the widow and not before. The consequence of this view would 
be that if no improvement at all was made after the widow-’s death, the 
transferee would get nothing for the improvements he had effected 
bona fide during the life-time of the widow. It is submitted that this 
view does not seem to be supportable on principle. 

The value of improvements is a question of fact and hence cannot 
be raised for the first time or considered in second appeal. 5 

20. Profit due to improvement is not included in mesne 
profits. — "Where a transferee is evicted by a person with a better title 

(1867) L R 2 Q B 630 (631, 632) : 36 L J Q B 322 : 16 L T 827 : 15 W R (Eng) 
988, Queen v. Brown. (Not only the present purpose to which land is applied but 
also any other more beneficial purpose to which it may be applied, may be taken 
into consideration.) 

(1904) 1 K B 417 (422, 423) : 73 L J K B 228 : 90 L T 43 : 52 W R (Eng) 552, 
In re Gough and Aspatria, Silloth and District Joint Water Board. (Special 
adaptability of land for particular purpose may be taken into consideration.) 

Note 19 

1. (’29) 16 A I R 1929 Bom 246 (249) : 119 Ind Cas 182 (DB), Gangadhar v. 
Racliappa. 

(’30) 17 AIR 1930 P C 297 (300) : 57. Ind App 305 : 128 Ind Cos 261 : 53 Mad 692 
(PC), Narayanaswami v. Rama Ayyar. 

(’32) 19 AIR 1932 Sind 42 (46): 25 Sind L R 433: 139 Ind Cas 388 (DB), Mahomed 
Tahir v. Mian Pirbux. 

(’16) 3 AIR 1916 Lah 379 (379): 34 Ind Cas 957 (DB), Amir Chand v.Durga Das. 
(’13) 18 Ind Cas 946 (947, 948): 40 Cal 555 : 1913 Pun Re No. 77 (PC). 

3. (’37) 24 AIR 1937 Lah 500 (504) : 175 Ind Cas 320 (DB), Bliai Asu Ram v. 
Bulagi Das. 

(’14) 1' AIR 1914 Mad 138 (138): 24 Ind Cas 879 (DB), Sudala Muthu v. Sankara 
Narayana. 

(’15) 2 AIR 1915 Mad 263 (265) : 24 Ind Cas 918 (DB), Meenalchi v. Manicka. 
(Evidence must be of a precise and not a general nature.) 

4. (’10) 6 Ind Cas 141 (148) (DB) (Cal), Kandarpa Nath v. Jogendra Nath. 

5. (*16) 3 AIR 1916 Lah 379 (379) ; 34 Ind Cas 957 (DB), Amir Chand v. Durga 

>Do3i: : 

(’ll) 9 Ind Cas 281 (284) ; 34 Mad 535 (DB), Devasikamoney Pandara Sannadhi 
v. Palanxappa. 
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Section 51 
Notes 20-2* 


and a claim for mesne profits is made against him, the transferee is 
entitled to claim as a set-off, against the mesne profits, the profit 
which is due to the improvements effected by him. The reason is that 
such profit is not included within the meaning of “mesne profits” as 
defined by s. 2 , cl. (12) of the Code of Civil Procedure, 1903. Thus, in 
Bliagwat Dayal Singh v. Bam Bat an} A, a transferee from a Hindu 
widow without legal necessity, effected permanent improvements on 
the property and sold it to B. C, a reversioner sued B for possession 
and mesne profits. It was found that the rent of the property had 
increased by the improvements. The question was whether B, who had 
not effected the improvements himself could claim the profits of 
improvements. Their Lordships of the Privy Council held that B could 
do so and allowed the profits due to a’s improvements to be set-off 
against the claim by C for the mesne profits. 

21. Right to crops. — Growing crops are “things attached to 
the earth ” 1 and, as such constitute a legal incident of the property to 
which they are attached. Under S. 8 on a transfer of land, growing crops 
will pass with it as its legal incident. On the same principle it would 
follow that if a person is lawfully evicted from land he cannot lay claim 
to the growing crops on the land at the time of eviction. In England, 
however, an occupier of land whose occupation has come to an end from 
a cause beyond his control is entitled to “emblements” i. e., growing 
crops raised by him on the land. This principle has been given effect to 
in the third paragraph of this section, in a restricted form. The person 
evicted is entitled to take the growing crops on the land at the time of 
the eviction only “under the circumstances aforesaid”, i. e., only if he 
had honestly believed that he was absolutely entitled to the property . 2 

The right to the crops and the- ancillary right of ingress and egress 
for gathering and carrying the crops cannot be pleaded as a bar to the 
eviction itself . 3 

22. Doctrine of acquiescence. — Where A, the owner of a 
legal right, abstains from interfering while a violation of his right by B 
is in progress, under such circumstances that his assent to such violation 
may reasonably be inferred, a Court of Equity will consider it dishonest 
and fraudulent on the part of A to set up his rights inconsistent with 
the acts assented to, and will prevent A from setting up his right to the 
damage of B. This is called the doctrine of acquiescence . 1 It is, in fact, 

Note 20 

1. (’22) 9 AIR 1922 P C 91 (93) : 65 Ind Cas 69 (PC). 

Note 21 

1. See (’90) 13 Mad 15 (16), Bamalinga v. Samiappa. (Mortgagee is not entitled 
to emblements and cannot as such rely on section 51.) 

2. (’20) 7 AIR 1920 Sind 31 (33) : 56 Ind Cas 492 : 14 Sind L R12 (DB), Shahab. 
uddxn v. Vohid Bux. 

3. (’86) 8 All 502 (503, 509) : 1886 All W N 149 (DB), Deo Dat v. Bam Autar. 

Note 22 

1. Halsbury, Laws of England, Vol. 13, page 166. 

[See also (1878) 47 L J Cli 331 (389): 8 Ch D 286 : 38 L T 370, De Bussche v. A It. 
(’25) 12 AIR 1925 Oudh 258 (260) : 84 Ind Cas 511 : 28 Oudh Cas 114, Ba/iq 
Hussain v. Bishnath Prasad .] 
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another phase of the doctrine of estoppel 2 and is limited to the conduct 
of a person while the violation of his right is in progress. Acquiescence 
is thus quiescence under such circumstances as are proper for raising an 
estoppel against the owner of the right . 3 

It follows that mere inaction by the owner while another person 
is infringing his rights will not operate as an estoppel against him.* 
A man is not to be deprived of his legal rights unless he has acted in 
such a manner as would make it fraudulent for him to set up those 
rights . 5 Inaction under circumstances which require a duty to speak 
is the foundation of the doctrine of acquiescence. It must amount to 
fraud . 6 

In Russell v. Watts 7 Fry, L. J., observed that in order to constitute 


2. (’36) 23 AIR 1936 Cal 711 (713) : 167 Ind Cas 271, Abdul Kadar v. Upendra 
Lai. 

Halsbury, Laws of England, Vol. 13, page 166. 

(•25) 12 AIR 1925 Oudh 258 (260) : 84 Ind Cas 511 : 28 Oudh Cas 114, Rafiq 
Hussain v. Bishnath Prasad. 

(1796) 6 T R 554 (556) : 3 R R 261, R. v. Butterton. (The principle of estoppel 
by representation applies both in law and equity though its application to acquies¬ 
cence is equitable.) 

3. Halsbury, Laws of England, Vol. 13, page 166. 

4. ('36) 23 AIR 1936 Cal 711 (713): 167 I.C. 271, Abdul Kadar v. Upendra Lai. 
(’37) 24 AIR 1937 Oudh 226 (227) : 167 Ind Cas 870, Dan Bahadur Singh v. 

Tale wand Singh. 

(’06) 1906 All W N 174 (174), Maula Baksh v. Nurul Hak. 

( 99) 1899 All W N 191 (193), Chholu v. Inayat Ullah. (It is not enough merely 
to shov that the plaintiff did not interfere with the progress of the building.) 

5. (1883) 32 W R (Eng) 626 (626) : 25 Ch D 559 (586) : 50 L T 673, Russell v. 

Watts. (Per Fry, L. J., following his own decision in Willmott v. Barber, (1880) 
49 L J Ch 792.) 

( 27) 14 AIR 1927 Oudh 135 (136) : 99 Ind Cas 894, Mata Bhaikh v. Kala Din. 

(’27) 14 AIR 1927 Oudh 66 (68) : 99 Ind Cas 255, Mustafa Husain v. Mt. Saidul 
. Nisan. 

(’79) 3 Cal L R 1 (6) (DB), Langlois v. Rattray. 

(’37) 24 AIR 1937 Oudh 226 (228) : 167 Ind Cas 870, Dan Bahadur Singh v. 
Talewatid Suigh. J 

6. ^36) 23 AIR 1936 Cal 711 (713) : 167 Ind Cas 271, Abdul Kadar Upendra 

“, A1 ?n!,f„ 7 D NlB 180 (183) ; 100 Ind Ca3 855 ' *• Bam Singh. 

M k 1 ? 07 tl , 9 t”", L , R 404 (408) ’ Vina ’J a, ‘™ v - Vidyaehankar. (II a stranger 
“ r , an , 0tb “' althou 8 h believing it to be his own, the owner is 

entitled to recover the land with the buildings on it, unless there are special cir- 

nT, Stl ft?KT 0 t « ? 8 , standil ’8-^ °“ “>e part of the real owner such as to 
induce the belief that he intended to forego his right.)] 

wfow^l 32 - W R ( SS! 626 (626) ; 25 Ch D 559 < 586 > * 50 L T 673. (Following 
his own decision in Willmott v. Barber, (1880) 49 L J Ch 792.) 

Also see the following cases: 

235 J 243) : 122 ^ Caa 774 ( DB )« Xanhaiya Lai v. Syed 
iQ 0 ft W In° 0 V ' Barber ' (1880) 49 L J Ch 792 followed.) 

v. Ja/ar 9 (Do ) U ^ 92 ^ ^ 1017 1 48 AU 353 (DB) ’ Jai Nara V an 
( ^ n 4 ^ } 1927 0udh 66 < 68 > : 99 ™ Cas 255, Mustafa Husain v. Mt. Saidul 

^^Iw 1 ^ 9 ) 38 ^ 88 {89) : 1 L R (1938) Lah 296 : 177 Ind Cas 198 > Mwal 
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* 


Section 51 of that description the following elements or requisites must be 

Note 22 satisfied : 

( 1 ) The person violating the right must have done so under a 

mistaken belief as to his legal rights. 

(2) The owner of the right violated must be aware of his own 

rights. 

(3) The owner of the right violated must be aware that the person 

violating the right was acting on a mistaken belief as to his 
rights. 

(4) The person violating the right must have spent money or done 

some act on the faith of the mistaken belief. 

(5) The owner of the right must have encouraged the other in the 

expenditure of money or other act either directly or by 
abstaining from asserting his legal rights. 

These elements may be taken up in order: 

(1) Person violating the right must have done so under a mistaken belief 
as to his legal rights: 

If he was aware that he was infringing the legal rights of another, 
he takes the risk of these rights being asserted by the owner. 8 The 

(’98) 22 Bom 1 (13), Jugmoliandas V undr aw and as v. Pallonjce Eduljee. 
(Willmoit v. Barber, (1880) 49 L J Ck 792 followed.) 

(’29) 16 AIR 1929 Lab 625 (627) : 114 Ind Cos 70, Amritsarya Ram v. Diican 
Cliand. (Do.) 

(’21) 8 AIR 1921 Oudli 231 (232) : 65 Ind Cas 705, Jagannath v. Din Mahomed. 
(Principles enunciated in 21 All 496 (PC), referred to.) 

(’29) 16 AIR 1929 All 877 (877) : 122 Ind Cas 749, Kazim Husain v. Ram Sarup. 

(Willmott v. Barber, (1880) 49 L J Cb 792 followed.) 

(’21) 8 AIR 1921 Lab 110 (112) : 2 Lab 258 : 64 Ind Cas 520 (DB), Dhanpat Rai 
v. Guranditta Mai. (Do.) 

8. (’37) 24 AIR 1937 Oudb 226 (228) : 167 Ind Cas 870, Dan Bahadur Singh v. 
Talewand Singh. 

(’32) 19 AIR 1932 P C 108 (116) : 138 Ind Cas 292 (PC), Canadian Pacific Rail - 
way Co. v. King. 

(’26) 13 AIR 1926 All 324 (325) : 48 All 353 : 92 Ind Cas 1017 (DB), Jai Narayan 
v. Jafar Beg. 

(’19) 6 AIR 1919 Oudb 199 (200) : 53 Ind Cas 683, Paddu v. Mahabir Prasad. 
(21 All 496 (PC) followed.) 

(’ll) 9 Ind Cas 765 (767) : 35 Bom 182 (DB), Ranchhod Lai v. Secy, of State. 

(’10) 6 Ind Cas 1006 (1009) (DB) (Lab), Maharaja of Jaipur v. Mathra Das. 
(Case of trespass.) 

(’18) 5 AIR 1918 Oudb 1 (3) : 45 Ind Cas 242, Etizad Hussain v. Beni Bahadur. 
(’37) 24 AIR 1937 Oudb 263 (265) : 13 Luck 192 : 167 Ind Cas 414 (DB), Zakia 
Begam v. Lucknow Improvement Trust. 

(’02) 1902 All W N 60 (62) (DB), Punna v. Nazir Husain. 

(’24) 11 AIR 1924 Cal 438 (440) : 73 Ind Cas 223 (DB), Hemangini Devi v. Be joy 
Singh. 

(’39) 26 AIR 1939 Mad 247 (250) : 183 Ind Cas 609, Pandarasannadhi v. Anan- 
thdkrishnaswamx. (Tenant knowing bis rights building on land—Doctrine of 
acquiescence cannot be applied.) 

(’23) 10 AIR 1923 All 452 (452,453): 76 Ind Cas 585, II//. Kokla Kunar v. Kalian Mai. 
(’09) 1 Ind Cas 821 (823) (All), Muhammad Umar Daraz Khan v. Maru. (Tenant 
building on land—No mistaken belief—Abstinence by owner not acquiescence.) 

(’30) 17 AIR 1930 Pat 20 (22) : 124 Ind Cas 634 (DB), Shyam Kreshto v. Ganesh 
Kahar. 
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leading ease on the point is Bamsden v. Dyson? In that case a tenant 
of leasehold property built upon such property. The landlord did 
not interfere, but subsequently sued for eviction of the tenant. Lord 
Cramyorth, L. C., stated the principles governing the case as follows : 

j “ It may be well to consider shortly what the principles of 
'* equity on this subject are. If a stranger begins to build on my 
land supposing it to be his own, and I, perceiving his mistake, 
abstain from setting him right, and leave him to persevere in his 
error, a Court of Equity will not allow me afterwards to assert 
my title to the land on which he had expended money on the 
supposition that the land was his own. It considers that when I 
saw the mistake into which he had fallen, it was my duty to be 
active, and to state my adverse title, and that it would be dishonest 
in me to remain wilfully passive on such an occasion in order 
afterwards to profit by the mistake which I might have prevented. 
But it will be observed, that to raise such an equity two things are 
required — first, that the person expending the money supposes 
himself to be building on his own land; and, secondly, that the real 
owner at the time of the expenditure knows that the land belongs 
to him, and not to the person expending the money in the belief 
that he is the owner. For if a stranger builds on my land, knowing 
it to be mine, there is no principle of equity which would prevent 
my claiming the land, with the benefit of all the expenditure made 
on it. There would be nothing in my conduct, active or passive 
making it inequitable in me to assert my legal rights. It follows 
as a corollary from these, or perhaps it would be more accurate to 
say it forms part of them, that if my tenant builds on land which 
he holds under me, he does not thereby, in the absence of special 
circumstances, acquire any right to prevent me from taking 
possession of the lands and buildings when the tenancy has 
determined. He knew the extent of his interest, and it was his 
folly to expend money upon a title which he knew would or 
might soon come to an end.” 


The rule of Bamsden v. Dyson 10 has been applied to cases arising 
in this country, 11 but subject to the exception that the party building 

{ 22) 9 AIR 1922 All 210 (210) : 66 Ind Cas 608, Mt. Dulari Koer v. Salig Ravi, 
* now ‘ n g h*s rights building on land—No equitable estoppel.) 

( 29) 16 AIR 1929 All 877 (877) : 122 Ind Cas 749, Karim Hussain v. RamSarup, 

9. (1865) 149 R R 543 (549) : 12 Jur (N S) 506 : 1 H L 129 : 14 W R (Eng) 926. 

10. (1865) 149 R R 543 (549) : 12 Jur (N S) 506 : 1 H L 129 : 14 W R (Eng) 926. 

496 (503) : 26 Ind App 58 (64) (PC), Beni Ram v. Kundan Lai. 
(Tenant building on land—No acquiescence.) 

( 93) 17 Bom 736 (741) (DB), Dattatraya v. S. Narayan. 

(’17) 4 AIR 1917 Pat 234 (237) : 2 Pat L Jour 600 : 41 Ind Cas 175 (DB), B. V. 

blocking y. Tata Iron & Steel Co. (Stranger building on land—No acquiescence by 
owner—Latter entitled to eject former.) 

v Q Chitfot Xfta» AU 316 (315> 316) : 86 Ind Cas 1001 ■ MahomedHafizullahKhan 

i 92( L Mad 1052 (1055) : 96 Ind Cas 915 < DB )’ Aihtamoorthx 
flambudnpad v. Rama Mudali, 
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on the land of another without any acquiescence on the part of that 
other is allowed to remove the building. 12 

(’04) 1904 All W N 70 (70), Shama Char an v. Babulal Misr. 

(’25) 12 AIR 1925 Oudh 258 (260) : 28 Oudh Cas 114 : 84 Ind Cas 511 Rafia 
Hussain v. Bishnatli Prasad. ’ J * 

(’87) 9 All 434 (439) : 1887 All W N 82 (DB), Fatehyab Khan v. Muhammad 

Yusuf. (Stranger building upon laud knowing that another is the owner —No 
aequiesence.) 

C06) 33 Cal 1119 (1128, 1129) : 3 Cal L Jour 616 (DB), Dharmadas v. Amulm 
Dhan. J 

(’75) 1 All 82 (85) (DB). Uda Begam v. Imamuddin. 

(’69) 11 Suth W R 574 (576) : 3 Beng L R (a c) 18 (DB), Ranee Rama v. Jan 
Mahomed. 

(’81) 5 Bom 450 (462), Sadashiv v. Dhdku Bai. (Person making repairs and 
improvements to property knowing that he has no title to it—No aequiesence ) 

('ll) 9 Ind Cas 765 (767) : 35 Bom 182 (DB), Ranchhod Lai v. Secy, of State. 
(Building on land of another with knowledge of other’s property—No aequiesence) 

(’30) 17 AIR 1930 Pat 20 (22, 23) : 124 Ind Cas 634 (DB), Shyam Kreshto v. 
Ganesh Kahar. (Do.) 

(’24) 11 AIR 1924 Cal 438 (440) : 73 Ind Cas 223 (DB), Hemangini Devi v. Bern, 
Singh. (Do.) 

(’24) HAIR 1924 Cal 156 (157) : 80 Ind Cas 580 (DB), Kazemmi Mutieali v. 
Manik Chandra. (Tenant building on land knowing that he has no permanent 
right in it — No acquiescence.) 

(1900) 27 Cal 570 (584) : 4 Cal W N 210 (DB), Ismail Khan Mahomed v. Jaigun 
Bibi. (Do.) 

(’30) 17 AIR 1930 Oudh 235 (244) : 122 Ind Cas 774 (DB), Kanhaiya Lai v. Sycd 
Hamid Ali. (Trespasser building on land — No acquiescence.) 

(’26) 13 A I R 1926 All 87 (88) : 89 Ind Cas 509, Zaliid Ali v. Sukhu Lonia. 
(Raiyat building on waste land without zamindar’s permission—No acquiescence.) 
(’99) 1 Bom L R 191 (197) (DB), Narayan v. Daji. 

(’18) 5 A I R 1918 Cal 629 (630) : 40 Ind Cas 464 (DB), Bhupcndra Kumar v. 
Piyari Mohan. 

12. (’96) 20 Bom 298 (300) (DB), Prcmji Jivan v. Haji Cassum. (Following 6 
Bom H C R A C 80.) 

(’06) 2 Nag L R 4 (5, 7), Mohan Lai v. Chunni Lai. 

(’38) 25 AIR 1938 Nag 506 (511) : I L R (1940) Nag 269 : 182 Ind Cas 581, Abdul 
Razak v. Nandlal Sheolal. 

(’02) 1902 All W N 60 (62) (DB), Punna v. Nazir Husain. 

(’69) 6 Bom H C R (AC) 80 (85) (DB), Narayan v. Bholagir. 

(1865) 3 Suth W R 71 (71) (DB), Gobind v. Gooroo Churn. 

(’21) 8 AIR 1921 Nag 167 (168) : 73 Ind Cas 137, Ramratan v. Shiodattarai 
(’26) 13 AIR 1926 Nag 416 (423) : 95 Ind Cas 636, Murari Lai v. Balkisan. ’ 

(’10) 6 Iud Cas 1006 (1009) (DB) (Lah), Maharaja of Jaipur v. Mathradas 
(’26) 13 AIR 1926 All 324 (325) : 92 Ind Cas 1017: 48 All 353 (DB), Jai Narayan 
v. Jafar Beg. 

(’23) 10 AIR 1923 All 452 (453): 76 Ind Cas 585, Mt. KoklaK unary. Kalian Mai 
(’26) 13 AIR 1926 Lah 694 (695) : 97 Ind Cas 394, Chanan Din v. Mt. Taban 
(’30) 17 AIR 1930 Oudh 235 (245) : 122 Ind Cas 774 (DB), Kanhaiya Lai v. Sycd 
Hamid Ali. 

(’01) 5 Cal W N 846 (858) (DB), Ismail Khan Mahomed v. L. P. D. Broughton. 
[See also (’13) 18 Ind Cas 799 (803) : 1913 Pun Re No. 63 (DB), Rahmatullah 
Khan v. Secy, of State. (The owner has option of making the wrongdoer remove 
the materials of building or paying compensation for the value of buildings.) 

(’80) 5 Cal 688 (692) : 5 Cal L R 492, Russickloll v. Lokenath. (Case decided on 
principles of Hindu law.)] 

[But see (’91) 15 Bom 71(73), Onkarapav.Sttbaji. (Decree for possession of land 
and house was given — It was apparently assumed that defendant could not 
remove the building.) 
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(2) The owner of the right violated must be aware of his own rights: 

The doctrine of acquiescence is founded upon conduct with a 
knowledge of one's own legal rights. 13 If the possessor of the legal right 
is not aware of it he is in the same position as the person violating it. 
It cannot be said that the former fraudulently abstained from interfering 
while his right was being violated and the doctrine of acquiescence will 
not apply. 13 ® As observed by Cotton, L. J., in Bussell v. Watts 1 *: 

“the doctrine as to a person lying by so as to create an equity 

against him arises.if he knows facts which are unknown to 

the other persons acting in violation of’the right which those facts 
give, and does not inform them about it but lies by and lets them 
run into a trap.” 

(3) The owner of the right violated must be aware that the person 

violating the right was acting on a mistaken belief as to his rights: 

If the possessor of the legal right does not know that the person 
violating the right was acting under a mistake there is nothing which 
calls upon him to assert his own right . 15 It is only if he has such 
knowledge that it would be inequitable for him to keep silent and allow 
the ■wrongdoer to proceed on his mistake. In Abdul Radar v. Upendra 
Lai 16 R. C. Mitter, J., observed : 

“ If the possessor of the legal right does not know at the time 
when the trespasser is spending money upon his property that the 
land is his, and if he does not know in addition that the trespasser 
is acting under a mistaken belief that the property is his, there is 
nothing wrong if he remains silent. His conscience is not affected. 
There is nothing fraudulent in his conduct. Even if he knows that 
the property is his he might not disclose at that time to the 


(T7) 4 AIR 1917 Pat 234 (235) : 2 Pat L Jour 600 : 41 Ind Cos 175, B. Stocking 
v. Tala Iron and Steel Co. (Decree for ejectment was given—It was apparently 
assumed that the defendant could not remove the building.)] 

13. (1883) 32 W R (Eng) 621 (626) : 25 Ch D 559 (586) : 50 L T 673, Russell v. 
Walts. 


13a. ('37) 24 AIR 1937 Oudh 226 (228) : 167 Ind Cas 870, Dan Bahadur Sindh 
v. Tale wand Singh. 

*** 1336 Cal 711 < 713 ) : 167 Ind Cas 271, Abdul Kadar v. Upendra Lai. 
35 22 AIR 1935 Bom 219 (221) (DB), Devji Arjan v. Bhoja Vaija. 

V {34?) : 1 AH L Jour 673 ( DB ). Ra J Narain v. Budh Sent . 

I 8 5 1918 CaI 629 (629) : 40 Ind Cas 464 ( DB >’ Bhupendra Kumar v. 

Pyarx Mohan. 

( 79) 3 Cal L R 1 (5) (DB), Langlois v. Rattray. 

(’19) 6 AIR 1919 Mad 1083 (1091) : 40 Mad 1134 : 43 Ind Cas 138 (FB), Ramana- 
than v. Ranganathan. (Per Napier, J.) 

J I 4J? JJ 33 416 ( 421 ) : 95 Ind Cas 636, Murarilal v. Balkisan. 

( 23) 10 AIR 1923 Pat 111 (113) : 68 Ind Cas 653 (DB), Budhan Teli v. Madan - 
tnohan Lai. 

14. (1883) 32 W R (Eng) 621 (623) : 25 Ch D 559 (576) : 50 L T 673. 
l ?Fa«!. 83) 32 W R (Eng) 621 (626); 25 Ch D 559 (586) : 50 L T 673, Russell v. 

(’32) 19 AIR 1932 P C 108 (116) : 138 Ind Cas 292 (PC), Canadian Pacific Rail - 
\pay Go. v. King. 

16. (’36) 23 AIR 1936 Cal 711 (713) : 167 Ind Cos 271. 
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trespasser that the property is his unless he also knows that the 
trespasser is spending money upon a mistaken view of his rights.” 

(4) The person violating the right must have spent money or done 

some act on the faith of the mistaken belief: 

Otherwise he does not suffer by the owner of the right subsequently 
asserting his right. 

(5) The owner of the legal right must have abstained from interfering 

while the right was being violated : 

The existence of the four elements referred to above, gives rise to 
a duty, on the part of the owner of the right, to speak. An abstention 
from interference would be fraudulent under the circumstances. 17 
Where the owner does assert his title to the knowledge of the wrongdoer 
and the latter nevertheless continues to spend money, the doctrine of 
acquiescence cannot apply. 17 ® 


Doctrine of expectation. 

Closely analogous to the doctrine of acquiescence and also based 
on the doctrine of estoppel is the principle that where a person knows 
that a land does not belong to him, but expends money or does some 
act in the expectation that he would be given certain rights by the 
owner, and the owner encourages him in that expectation, a Court of 
Equity will compel the owner to give effect to that expectation. This 
principle was stated by Lord Eingsdown in Ramsden v. Dyson 18 as 
follows: 

\// “If a man under a verbal agreement with a landlord, for a 
v certain interest in land, or, what amounts to the same thing, under 
an expectation created or encouraged by the landlord that he shall 
have a certain interest, takes possession of such land with the 
consent of the landlord, and upon the faith of such promise or 
expectation lays out money upon the land with the knowledge of 
the landlord, and without objection by him, a Court of equity will 
compel the landlord to give effect to such promise or expectation.” 

In Beni Ram v. Kundun La/, ly their Lordships of the Privy Council 
followed the decision in Ramsden’s case and observed : 

“In order to raise the equitable estoppel.... it was incumbent 
upon the respondents (tenants) to shew that the conduct of the 
owner, whether consisting in abstinence from interfering or in 
active intervention, was sufficient to justify the legal inference 
that they had, by plain implication, contracted that the right of 
tenancy, under which the lessees originally obtained possession of 
the land, should be changed into a perpetual right of occupation.” 

Where at the request of the lessee to erect a pucca building on the land 

17. (1865) 149 R R 543 (549) : 1 H L 129 : 12-Jur (NS) 506 : 14 W R (Eng) 926, 
Ramsden v. Dyson. 

17a. (’23) 10 AIR 1923 All 452 (452) : 76 Ind Cas 585, Mt. Kolda Eunar v. 
Kalian Mai. 

(’27) 14 AIR 1927 Cal 54 (55): 97 Ind Cas 441 (DB), IlariBliusan v.Shcilch Abdul, 

18. (1865) 149 R R '.*3 (570) : 1 H L 129 : 12 Jur (NS) 506 : 14 W R (Eng) 926. 

19. (’98) 21 All 496 (502) : 26 Ind App 58 (63) (PC). 



improvements by holders under defective titles 84S 


the lessor granted the same informing him by a letter that “the lease 
was a permanent one and gave the lessee the right to erect buildings,” 
and the lessee accordingly built on the leasehold property, it was laid 
by their Lordships of the Privy Council, following the principle laid 
down by Lord Kingsdown in Ramsden v. Dyson 20 that the landlord 
was estopped by the letter from evicting the lessee. 21 Where a canal 
supplied with water from the Sutlej was constructed at great expense 
by certain persons for purposes of irrigation with the sanction and 
encouragement of the Government, partly on Government land and 
partly on other land, it was held by the Privy Council relying on the 
said observations of Lord Kingsdown that those persons thereby became 
proprietors of the canal entitled to have the waters of the Sutlej 
admitted into it so long as it was used for the purpose for which it was 
originally designed. 22 

See also the undermentioned cases. 23 

23, This section and the doctrine of acquiescence are 
based on different principles. — This section has no reference to 
the conduct of the owner of the property at all 1 but has reference only 
to the conduct of the transferee of the property under a defective title. 
There is no question, under this section, of any estoppel against the 
owner of the property by reason of any conduct of his. 2 As has l>een 
seen already, the section rests on the principle that if the conduct of 
the transferee has been bona fide, the owner will not be allowed to 
enrich himself at the transferee’s expense and will consequently have 
to compensate him for the improvements. 3 The owner’s right to his 

20. (1865) 149 R R 543 (570) : 1 H L 129 : 12 Jur (N S) 506 : 14 W R (Eng) 926. 

21. (’25) 12 AIR 1925 P C 146 (149) : 52 Ind App 178 : 87 Ind Cas 318 : 4 Pat 
707 (PC), A. H. Forbes v. L. E. Ralli. 

22. (’01) 28 Cal 693 (706) : 28 Iud App 211 (218, 219) (PC), Ahmadyar Khan v. 
Secretary of State. 

23. (’68-69) 4 Mad H C R 312 (315) (DB), Arunachellam v. Olagappah. (A and 
B agreed to exchange lands and actually'changed possession—No registered docu¬ 
ment was executed— B built on the land got by him and then A sued to eject him 
—Held that A could not get back the land without making compensation to B.) 

(’07) 29 All 652 (658) : 4 All L Jour 556 (DB), Budh Singh v. Parbati. (21 All 
496 followed.) 

(’35) 22 AIR 1935 Bom 219 (221) (DB), Devji Arjan v. Bhoja Yaija. (Tenant 
building on land—Landlord not consenting to or encouraging it—No estoppel.) . 
(’91) 15 Bom 71 (73) (DB), Onkarappa v. Subaji. (Tenant building on land — No 
proof that he built in the hope or encouragement by landlord of an extended term or 
an allowance for expenditure—No estoppel.) 

(’02) 26 Bom 271 (277) : 3 Bom L R 923 (DB), Secretary of State v. Daltatraya. 

Note 23 

1. (’20) 7 AIR 1920 Sind 31 (32): 14 Sind LR12:56 Ind Cas492 (DB), Shahabiiddxn 
v. Vohid Bux. 

[See also ( 06) 2 Nag L R 34 (40), Mr. Collier v. Mrs. L. Baron. (Owner need 
not, under this section, be aware of his rights, ns is necessary in the case of 
acquiescence.)] 

2. (’29) 16 AIR 1929 All 12 (14) ; 51 All 454 : 112 Ind Cas 765 (DB), Ealyan Das 
V'JanBibi. 

3. See $*ote 1. 
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Section 51 property is in no way affected and the claim for compensation for 
Note 23 improvements is no answer to the ejectment itself of the transferee. 

The doctrine of acquiescence, on the other hand, is a phase of the 
doctrine of estoppel and has reference only to the conduct of the owner 
under particular circumstances. The effect of acquiescence is to affect 
the right of the owner to his property in whole or in part according to 
the nature of the right violated by the wrongdoer and acquiesced in by 
the owner. Thus, these effects may be stated as follows : 

(1) If the wrongdoer acted on the belief that he was the owner of 

the property and this was acquiesced in by the true owner, 
the latter cannot subsequently be allowed to assert, as against 
the wrongdoer that, he is the true owner. In other words, the 
true owner would lose his property.* 

(2) If the wrongdoer acted on the belief that the true owner gavo 

him a licence to do the act and intended to allow him to enjoy 
the fruits of his expenditure in building on the land, and this 
was acquiesced in by the true owner, the latter cannot subse¬ 
quently claim any relief inconsistent with the assumption that 
a licence had been granted. 4 * Inasmuch as a licensee cannot 
I>e ejected without payment of compensation, the true owner 
must, if he wishes to eject the wrongdoer, pay him compensa¬ 
tion for the structures erected by him. 5 

(3) If the wrongdoer has acted in the belief that he was entitled 

under a pottah from the plaintiff to build houses on the land 
and the landlord has acquiesced in it, he cannot thereafter sue 
to have the houses removed. 6 

4. (’20) 16 AIR 1929 Oudh 292 (293), Imami v. Ibrahim. 

(’20) 7 AIR 1920 Lah 176 (178) : 56 Incl Cas 874, Ila-ud-din v. Amirullah. 

(•25) 12 AIR 1925 Oudh 258 (260) : 84 Ind Cas 511 : 28 Oudh Cas 114, Rafiq 
Hussain v. Bishnath Prasad. 

(’05) 27 All 338 (341) : 1 All L Jour 673 (DB), Raj Narain v. Biulh Seni. (Per 
Aikman, J.) 

4a. (’81) 1881 All W N 97 (97) (DB), Imdad Ali Khan v. Sobha Ram. 

5. (’31) 18 AIR 1931 Nag 158 (159) : 27 Nag L R 183 : 134 Ind Cas 852, Shaik 
Dhunnoo v. Seth Sheolal. 

(’21) 8 AIR 1921 Nag 167 (168) : 73 Ind Cas 137, Ramratan v. Shiodattarai. 

[See also (’34) 21 AIR 1934 Oudh 178 (179) : 148 Ind Cas 186 : 9 Luck 538, 
Mahmudul Haq Khan v. Waqful Aulad. (Wrongdoer constructing road in 
belief that he had possession from the owners—Acquiescence by owners—Latter 
cannot sue for possession.)) 

6. (’76) 25 Suth W R 211 (212) (DB), Lalla Gopee Chand v. Shaikh Liakut 
H ossein. 

(’16) 3 AIR 1916 All 315 (315, 316) : 36 Ind Cas 1001, Mahomed Hafizullah 
Khan v. Chitliru Khan. 

(’27) 14 AIR 1927 All 544 (545) : 101 Ind Cas 630, Mt. Bibi Ramji v. Karim. 
(Prohibition against erecting a new building — Such clause does not preclude the 
alteration of a kachcha house into a pakka one.) 

(’05) 29 Bom 580 (607, 611) : 7 Bom L R 27 (DB), Municipal Corporation of 

Bombay v. Secretary of Stale. 

[See also (’04) 1904 All WN 70 (70), Shama Charan w.Babu Lai. (Person building 
on land after obtaining permission from Municipality to whom, he believed, the 
land belonged — Acquiescence by owner — Person cannot be compelled to remove 
the building.) 
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( 4 ) If the wrongdoer, being a tenant, has acted in the belief that he 

is a permanent tenant and this has been acquiesced in l.y the 
landlord, the latter cannot sue to evict the tenant on the 
ground that he is not a permanent tenant/ 

( 5 ) If the wrongdoer has acted in the belief that he is a tenant and 

this has been acquiesced in by the owner, the latter cannot 
evict the wrongdoer as a trespasser. 8 The wrongdoer can be 
evicted only after the termination of the lease and he can, 
under S. 10S remove the materials of any construction which 
he had erected on the land. 

In certain cases, 9 where a tenant or other person holding an 
interest in land made certain improvements on the land believing 
himself to be entitled to a higher interest, or believing that he would be 
granted a certain interest in the land by the owner, and the owner 
acquiesced in it, it has been held that if the owner wished to eject the 
person from the land, he should compensate him for the improvements. 
It is submitted that this view is not correct. If there has been acquie¬ 
scence on the part of the owner, he cannot claim any relief inconsistent 
with the assumption that the person making the improvements had the 
right which he believed he had, and therefore cannot evict such person 
at all, unless such eviction is consistent with the right acquiesced in. 

24, No acquiescence after an act is done. — As has been 
seen already the doctrine of acquiescence applies only to the conduct of 
the owner of a right while a violation of such right is in progress . 
Where without the knowledge of the owuer a right has been violated, 
the right of the owner to sue in respect of such violation is not affected 
by his subsequent conduct. As Thesiger, L. J., observed in De Bussche 
v. Alt 1 : 

“When once the act is completed, without any knowledge or 
assent upon the part of the person whose right is infringed, the 
matter is to be determined on very different legal considerations. 
A right of action has then vested in him, which, at all events as a 
general rule, cannot be divested without accord and satisfaction, or 
a release under seal. Mere submission to the injury for any time 
short of the period limited by statute for the enforcement of the 

(’28) 112 Ind Cos 609 (610) (All), Dan Kunwar v. Rameshwar. (Transfer of a 
house by tenant—Erection of pucca house by transferee—Acquiescence by manager 
of zamindar amounts to acquiescence by zamindar.)] 

7. (’25) 12 AIR 1925 P C 146 (149) : 87 Ind Cas 318 : 52 Ind App 178 : 4 Pat 707 
(PC), A. H. Forbes v. L. E. Ralli. 

(’29) 16 AIR 1929 Cal 101 (107): 55 Cal 1090 : 112 Ind Cas 865 (DB), G. H.C.Ariff 
v. Jadu Nath. 

8 . (1748) 26 E R 1198 : 3 Atk 692, Stiles v. Cowper. 

9. (’33) 20 AIR 1933 Cal 612 (613): 145 Ind Cas 892, BadaX Chandra v. Debendra 
Nath. 

(’97) 21 Bom 749 (754) (DB), Dattaji v. Kalba. 

(’89) 12 Mad 320 (323) (DB), Kunhammed v. Narayanan. 

' Note 24 

1. (1878) 47 L J Ch 381 (389) : 8 Ch D 286 : 38 L T 370. 


Section 51 
Notes 23-24 


6i0 IMPROVEMENTS BY HOLDERS UNDER DEFECTIVE TITLES 


Section 51 right of action cannot take away such right, although under the 

Notes 24-25 name of laches it may afford a ground for refusing relief under 

some particular circumstances; and it is clear that even an express 
promise by the person injured, that he would not take any legal 
proceedings to redress the injury clone to him, could not by itself 
constitute a bar to such proceedings, for the promise would be 
without consideration, and therefore not binding.” 2 

25. Owner if can be made to pay compensation in the 
absence of acquiescence. — According to the English law rule, 
stated in Ramsden v. Dyson, 1 the possessor of the legal right is entitled, 
in the absence of acquiescence on his part, to claim possession of the 
property from the wrongdoer with all the improvements effected by 
him. As has been stated in Note 22 this rule has been followed in this 
country only subject to the exception that the WTongdoer is allowed to 
remove the materials of any construction which he may have erected on 
the land. As a general rule the wrongdoer cannot claim any compen¬ 
sation for the improvements made by him. 2 But if he has acted bona 

2. See also (’27) 14 AIR 1927 Nag 180 (183) : 100 Ind Cas 855, Ghasia v. Ram- 
sing. 

(’25) 12 AIR 1925 Oudh 258 (260) : 28 Oudh Cas 114 : 84 Ind Cas 511, Rafig 
Hussain v. Bishnath Prasad. 

Note 25 

1. (1865) 1 H L 129 (170,171): 149 R R 543 : 12 Jur (NS) 506: 14 W R (Eng) 926. 

2. (’06) 2 Nag L R 4 (5, 7), Mohan Lai v. Chunni Lai. 

(’01) 5 Cal W N 846 (858) (DB), Ismail Khan Mahomed v. L. P. D. Broughton. 
(’89) 12 Mad 320n (324>t, 325u) (DB), Kunhammed v. Narayanan. 

(’02) 6 Cal W N 134 (140) (DB), Ismail Khan Mahomed v. Kali Krishna. 

(’35) 22 AIR 1935 Bom 219 (221, 222) (DB), Devji Arjan v. Bhoja Vaija. 

(’98) 22 Bom 1 (16), Jagmohandas Vundraioandas v.Pallonjee Eduljce. (17 Bom 
736 and 18 Bom 66 referred to.) 

(’66) 1866 Pun Re No. 48, Yar Mahomed v. Ml. Ruhmoon. 

(’35) 22 AIR 1935 Cal 541 (544) : 62 Cal 492 : 159 Ind Cas 20, Durgapada v. 
Nrisingh Chandra. 

(’87) 10 Mad 112 (114) (DB), Venkatavaragappa v. Thirumalai. (Cose before 
T. P. Act—Decided on principle of Hindu law.) 

(’18) 5 AIR 1918 Mad 419 (419) : 43 Ind Cas 643 (SB), Thavasi Ammal v. Salai 
Ammal. 

(’16) 3 AIR 1916 Mad 220 (221, 222) : 38 Mad 710 : 21 Ind Cas 583 (FB), Angam- 
mal v. Si/ed Aslamisahib. 

(’94) 16 All 328 (332) : 1894 All W N 99 (100), Naunilial v. Rameshar. 

(’15) 2 AIR 1915 Lah 235 (236) : 26 Ind Cas 936 (DB), Kishen Singh v. Church 
Missionary Trust Association. 

(1900) 27 Col 570 (586) : 4 Cal W N 210 (DB), Ismail Khan Mahomed v. Jaigun 
Bibi. 

(’16) 3 AIR 1916 Low Bur 81 (83, 84) : 8 Low Bur Rul 433 : 35 Ind Cas 735 (DB), 
Moolla Mahomed v. P. K. Ebraliim. 

(’96) 20 Bom 1 (6, 7) (DB), Shaik Husain v. Govardhan Das. 

(’03) 27 Mad 211 (222) : 14 Mad L Jour 25 (DB), Ismal Kani v. Nazarali. 

(’23) 10 AIR 1923 All 11 (11) : 70 Ind Cas 836, Mahomed Naseerv.Maliabir Das. 
(’20) 7 AIR 1920 Pat 109 (110) : 56 Ind Cas 813, Onkar Mai v. Secy, of State. 
(’39) 26 AIR 1939 Mad 247 (250): 183 Ind Cas 609, Pandarasaniiadhiv. Anantha- 
krishnaswami. 

(’10) 7 Ind Cas 202 (210) : 37 Mad 1 (DB), Rajah of Venkatagiri v. Mukku 
Narsaya. 
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fide believing that he has a right to build or improve the land, there 
arises an equity in his favour which will entitle him to claim compen¬ 
sation for the improvements, though there has been no acquiescence on 
the part of the true owner. 3 This will be on the principle on which this 
section is based namely that a man cannot enrich himself at the expense 
of another. 

26. Court-fee. —A plaintiff who seeks the benefit of the improve¬ 
ments made by the transferee must pay court-fee on the value of the 
improvements. 1 


52 .* During the a [pendency] in any Court 
Transfer of property having authority in ^British India, 
thereto. suit relating or established beyond the limits of 

British India by b [the Central Government or the 
Crown Representative], of f [any] suit or proceeding 
d [which is not collusive and] in which any right to 
immoveable property is directly and specifically in 
question, the property cannot be transferred or other¬ 
wise dealt with by any party to the suit or proceeding 
so as to affect the rights of any other party thereto 
under any decree or order which may be made therein, 
except under the authority of the Court and on such 
terms as it may impose. 

• The old section 52 ran as follows :— 


"52. During the active prosecution in any Court having authority in British 
India, or established beyond the limits of British India by the Governor General in 
Council, of a contentious suit or proceeding in which any right to immoveable pro¬ 
perty is directly and specifically in question, the property cannot be transferred or 
otherwise dealt with by any party to the suit or proceeding so as to affect the rights 
of any other party thereto under any decree or order which may be made therein, 
except under the authority of the Court and on such terms as it may impose.” 

t Burma Amendment:— 

For ‘‘British India, or established beyond the limits of British India by the 
Governor General in Council” substitute "British Burma.” 

_ _-The Gover nment of Burma (Adaptation of Laws) Order, 1987. 

3. (’78) 3 Cal L R 194 (196), Fureund Ali v. Aka Ali. 

( r^intw 914 Ma<1 84 (85) : 24 Ind ° aS 790 (DB) ’ Q °V<Mkrishna v. Sukirtha 
<™ r B 1926 Mad 314 < 316 ) : 91 Ind Gas 1, Natesa Thevan v. District Board 

^chlndrl^ {£?? BOn tn 37 * 87, : 44 Bom 950 : 58 Ind Cas 323 ( DB ). Ravl - 

of was * ante4 ° n the s *> ecial e 9 uit r 

AIR1916 Lah 239 (244 * : 32 Ind Cas 558 < DB )> Fazal Ilahi v - Za f ar Ali • 

^'orovpjl 871 (88 * 4) (DB} ’ Nwido ° Kumar v. Banomali. (So bona fide belief 
,P ®*ed—Compensation was not awarded.) 

'16) 2 AIR 1915 Lah 305 (806) ; 28 Ind Cas 350, Chattar Singh v. Ralia Ram . 
l no Note 26 

X 4 \ Nag 304 (305) *’ 1 L R < 1941 ) Nfl 8 629 • 197 Ind Cas 43 ’ 
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Section 52 e [ Explanation . — For the purposes of this section, 

the pendency of a suit or proceeding shall be deemed 
to commence from the date of the presentation of 
the plaint or the institution of the proceeding in a 
Court of competent jurisdiction, and to continue until 
the suit or proceeding has been disposed of by a final 
decree or order and complete satisfaction or discharge 
of such decree or order has been obtained, or has 
become unobtainable by reason of the expiration of 
any period of limitation prescribed for the execution 
thereof by any law for the time being in force.] 

a. This word was substituted for the words “active prosecution” by S. 14 of the 

Transfer of Property (Amendment) Act, 1929 (XX of 1929). 

b. Substituted by A. 0. for the words "the Governor General in Council.” 

c. This word was substituted for the words “a contentious,” by S. 14 of the 

Transfer of Property (Amendment) Act, 1929 (XX of 1929). 

d. These words were inserted, ibid. 

e. This explanation was added, ibid. 

Local Amendments. 

BOMBAY — 

Section 52 of the Transfer of Property Act, 1882 , shall r be re. 
numbered as sub-section (l) of S. 52 of the said Act and 

(i) in sub-section (l) so renumbered after the word “question,” the 
words and figures “if a notice of the pendency of such suit or proceeding 
is registered under S. 18 of the Indian Registration Act, 1908,” and after 
the word “property” where it occurs for the second time the words “after 
the notice is so registered,” shall be inserted; and 

(ii) after the said sub-section (l) so renumbered the following shall 
be inserted, namely:— 

“(2) Every notice of pendency of a suit or a proceeding referred to in 

sub-section (l) shall contain the following particulars, namely:— 

(a) the name and address of the owner of immoveable property 

or other person whose right to the immoveable property 
is in question; 

(b) the description of the immoveable property the right to 

which is in question; 

(c) the Court in which the suit or proceeding is pending; 

(d) the nature and title of the suit or proceeding; and 

(e) the date on which the suit or proceeding was instituted.” 

__The Transfer of Property and the Indian Registration 

(Bombay Amendment) Act (Bombay Act XIV of 1939), 
section 3. (23-5-1939). 

SIND — 

Same as that of Bombay. 

__The Transfer of Property and the Indian Registration (Sind 

Amendment) Act (Sind Act.xiv of 1939), S.2. (14-5-1939). 
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Synopsis 

1, .Scope of the section. 

^ 2. Section does not apply to 
the Punjab but the principle 
applies. 

3. This section and S. 51. 

4. This section and res judicata. 

5. This section and Crown 

grants. 

6. This section and section 41. 

See Note 16 on S. 41. 

7. Rights existing before suit not 

affected. 

8. “During the pendency.” 

9. Proceeding must be pending 
before a Court. 

10. Pendency of suit when com¬ 

mences. 

11. Pendency of suit, how long 

continues. 

12. Pendency of proceeding 

when commences and how 
long it continues. 

13. “Which is not collusive.” 

14. Right to immovable property 

must be directly and specifically 
in question. 

15. Applicability of doctrine of 

lis pendens to moveable 
.property. 

16. Only property in litigation 

cannot be transferred. 

17. Administration suit. 

18. Mortgage suits. 

19. Partition suits. 

20. Suits for maintenance. 

21. Pre-emption suit. 

22. Suit for establishing will. 

23. Suit for cancellation of trust 

deed. 


24. Suit for specific perform¬ 
ance of contract. 

25. Winding up proceedings. 

26. Suits for declaration of title. 

27. “Transferred or otherwise dealt 
with.” 

28. Transfer executed before 
suit. 

29. Transfer executed before 
suit but registered after. 

30. Transfers by operation of 
law. 

31. Transfer by or in execution 
of decree or order. 

i 32. Compulsory sales for reco¬ 
very of Government dues. 

33. Sale under S. 88 of the Cri- 

I minal Procedure Code. 

34. Transfer by permission of 

| Court. 

| 35. “So as to affect the rights of.” 

36. “Any party.” 

37. “Any other party” — Co-defen¬ 

dants. 

38. “Any decree or order.” 

39. Lease pendente lite. 

40. Transferee pending suit is re¬ 

presentative of transferor — 
Party within S.47, Civil Proce¬ 
dure Code. 

41. Injunction on party to suit not 
to transfer. 

42. Subsequent reversal or modifi¬ 

cation of decree or order, how 
far affects sale in execution of 
such decree or the assignment 
of such decree. 

43. Registration of lis pendens. 


Other Topics 

Authority of the Court. See Note 34. 

British Court. See Note 9. 

Compromise or consent decree. See 
Notes 13 and 38. 

Court of competent jurisdiction. See 
Note 9. 

Doctrine of lis pendens is independent 
of notice. See Note 1. 

Effect of transfer pendente lite. See 
Note 35. 

Excepted transfers. See Notes31and 34. 

Involuntary alienations. See Notes 30 
to 33. 

Lis pendens. See Note 1. 

Lis pendens between co-defendants. See 
Note 37. 

Lis pendens and the Civil Procedure 
Code. See Note 40. 


(miscellaneous) 

Lis pendens in the same suit. See Note 
42. 

Property must be definitely described. 
See Note 14. 

Review whether is continuation of suit. 
See Note 11. 

Revival of suit. See Note 10. 

Sale by mortgagee under power. See 
Note 7. 

Suits decided ex parte. See Note 13. 

To what suits doctrine of lis pendens is 
applicable. 

Suits for contribution. See Note 18. 
Suits for rent. See Note 14. 
Transfer by persons other than parties 
to suit. See Note 36. 

Whether section as amended has retros¬ 
pective effect. See Note 8. 
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Section 52 
Note 1 


1. Scope of the section.-This section is an expression of the 
principle ot the maxim pendente hie nihil innoveture (pending a 
itigation nothing new should be introduced) 1 and provides that pendente 
lite, neither party to the litigation, in which any right to immovable 
property is in question, can alienate or otherwise deal with such 
property so as to affect his opponent, 2 It is intended to protect the 
parties to a litigation against alienations by their opponents during the 
pendency of the suit. 3 The law of lis pendens is an extension of the 
law of res judicata and makes the adjudication in the suit bindin- on 
alienees from parties pending suit, just as much as the law oi res 

judicata makes the adjudication binding on the parties themselves and 
on alienees from them after the decree. 4 


The doctrine oi hs pendens has been recognised in England from 
very ancient times . 6 But the theory on which it was rested was not 
clearly settled until the decision in Bellamy v. Sabin* in 1357. 

Wwsley v. The Earl of Scarborough 7 decided in 174 G the 
Lord Chancellor rested the doctrine on implied notice to the purchaser 
of the pending litigation. He observed as follows: 

.... for as it is a transaction in a sovereign Court of Justice, 
it is supposed all people are attentive to what passes there, and it 
is to prevent a greater mischief that would arise by peoples* 
purchasing a right under litigation, and then in contest .” 8 

In Bishop of Winchester v. Paine 9 decided in 1605 Sir William Grant 
rested the doctrine on general convenience and not on any. implied 
notice. He observed as follows: 

Ordinarily, it is true, the decree of the Court binds only the 
parties to the suit. B ut he, who purchases during the pendency of 

Section 52 — Note 1 

\'r,o? 2 lr 19 AIR 1932 P C 57 (6 °) : 59 Intl App 138 : 54 All 189 : 136 Ind Cas 402 
(PC), Hans Nath v. Ragho Prasad Singh. 

(’39) 26 AIR 1939 Bom 403 (404) : 185 Ind Cas 81, Gangubai v. Pagu Bax. 

2. ( 26) 98 Ind Cas 1039 (1042) (DB) (Oudh), Lachhman Prasad v. Mohammad 
Alt. 


3. (’18) 5 AIR 1918 Mad 578 (579) : 41 Mad 458 : 44 Ind Cas 471 (SB), Manje- 
slixcara Krishnayya v. Vasudeva Malya. 

t (’15) 2 AIR 1915 Cal 536 (538) : 2d ‘ind Cas 89S (DB), Maharaj Bahadur 
Singh v. Surendra Narain Singh. 

4. (’18) 5 AIR 1918 Mad 578 (530) : 41 Mad 458 : 44 Ind Cas 471 (SB), Manjc- 
sliicara Krishnayya v. Vasudeva Malya. 

5. (1637) 23 E R 585 (585) : 1 Vern 459, Self v. Madox. 

(1728) 24 E R 825 (825) : 2 P Wms 482, Sorrell v. Carpenter. 

(1832) 58 E R 329 (335) : 5 Sim 247, Landon v. Morris. 

6 . (1857) 44 E R 842 : 26 L J Ch 797 : 6 W R (Eng) 1 : 118 R R 228. 

7. (1746) 26 E R 1025 (1026) : 3 Atk 392. 

8 . See also (1862-1863) 1 Hyde 160 (168), Kasim Shaw v. Unnodapersuad. 

(1871) 15 Suth W R 372 (374), Digamburce Debia v. Eshan Chundcr. (If a 

purchase is made of property in litigation while such litigation is actually going 
on, the purchaser is affected in the same manner as if he had notice of the 
dispute, though in point of fact he had no express notice or actual knowledge 
of the circumstances.) 

9. (1805) 32 E I; 1062 (1063) : 11 Yes 194 : 8 R R 131. 
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the suit, is bound by the decree, that may be made against the 
person, from whom he derives title. The litigating parties are 
exempted from the necessity of taking any notice of a title, so 
acquired. As to them it is as if no such title existed. Otherwise, 
suits would be indeterminable: or which would be the same in 
effect, it would be in the pleasure of one party, at what period the 
suit should be determined. The ride may sometimes operate with 
hardship upon those, who purchase without actual notice: yet 
general convenience requires its adoption; and a mortgage, taken 
pendente lite, cannot be exempted from its operation.” 

The leading case on the subject is Bellamy v. Sabine 10 decided in 1857. 
The Lord Chancellor (Lord Cranwortb) observed : 

“It is scarcely correct to speak of lis pendens as affecting a 
purchaser through the doctrine of notice, though undoubtedly the 
language of the Courts often so describes its operation. It affects 
him not because it amounts to notice, but because the law does 
not allow litigant parties to give to others, pending the litigation, 
rights to the property in dispute, so as to prejudice the opposite 
party.” 

“Where a litigation is pending between a plaintiff and a defen. 
dant as to the right to a particular estate, the necessities of 
mankind require that the decision of the Court in the suit shall be 
binding, not only on the litigant parties, but also on those who 
derive title under them by alienations made pending the suit, 
whether such alienees had or had not notice of the pending 
proceedings. If this were not so, there would be no certainty that 
the litigation would ever come to an end.” 

After referring to certain cases which were to the effect that Us pendens 
was implied notice to all the world, his Lordship continued : 

“ The language of the Court in these cases, as well as in Worsely 
v. The Earl of Scarborough 11 certainly is to the effect that lis 
pendens is implied notice to all the world. I confess, I think that 
is not a perfectly correct mode of stating the doctrine. What ought 
to be said is, that pendente lite , neither party to the litigation can 
alienate the property in dispute so as to affect his opponent. The 
doctrine is not peculiar to Courts of Equity.” ' 

Turner, L. J., in the same case observed that the doctrine rested not on 
any peculiar tenets as to implied or constructive notice but “upon this 
foundation that it would be plainly impossible that any action or suit 
could be brought to a successful termination if alienations pendente lite 
were permitted to prevail.” 

See also the undermentioned cases 12 arising in this country 
following the same view. The doctrine of lis pendens as applied in 

10. (1857) 1 Deg & J 566 (578): 44 E R 842 : 26 L J Cli 797 ;6WK (Eng) 1 : 
118 R R 228. 

11. (1746) 26 E R 1025 (1026) : 3 Atk 392. 

12. (’07) 20 All 339 (345) : 10 Oudh Cos 314 : 34 Irnl App 102 (PC), Faiyaz 
Husain v. Munsh\ Prag Narain. 
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hnglaml was applied in this country even before the enactment of this 
Act ' This section is merely a legislative enactment of the doctrine so 


( 80) G Bom 168 (173) (FB), Lakshmandas v. Dasrat. 

(’03) 27 Bom 26G (268, 269) : 5 Bom L R 21 (DB), Byramji v. Chuni Lai. 

( 0o 20 Bom 433 (447) : 7 Bom L R 585 (FB), Sliivlal v. Shambhuprasad. 

( '4) 11 Bom H C R 24 (28, (29) (DB), Balaji v. Khushalji. 

(’74) 11 Bom H C R 64 (66, 67), Gulab Chand v. Dhondi. 

(’07) 9 Bom L R 1173 (1177) (DB), Nathaji Anandrav v. Nana. 

(’06) 1906 Pun Re No. 7 : 1906 Pun L R No. 56, Harnam Singh v. Jiwan. 

( /7) 1877 Bom P J 81 (DB), Bapuji v. Icharam. 

(’27) 14 AIR 1927 Bom 93 (95) : 51 Bom 37 : 100 Incl Cas 582 (DB), Krishnabai 
v. Savlaram. (Per Fawcett, J.) 

(’28) 15 AIR 1928 Bom 65 (66) : 52 Bom 208 : 108 Ind Cas 17 (DB), Basappa v. 
Bhimangowda. 


(’37) 24 AIR 1937 Bom 244 (251) : 170 Ind Cas 172 (DB), Achut v. Shivajirao. 

( 31) 18 AIR 1931 Bom 539 (542) : 134 Ind Cas 1223, Girdhar Lai v. Liladhar. 
(’ 88 ) 1 C I> L R 19 (22), Damdi Lai v. Daulat Ram. 

( 72-73) 6 Mad H C R 234 (238), Sami Ayyan v. Amtnai Ammal. 

(’32) 19 AIR 1932 Pat 270 (271) : 11 Pat 415 : 139 Ind Cas 78 (DB), Sheoratan 
Koer v. Kamta Prasad. 


(’22) 9 AIR 1922 Pat 394 (395): 62 Ind Cas 900: 1 Pat 5(DB), Maharaja Bahadur 
Singh v. Abdul Rahim . 

(’30) 17 AIR 1930 Cal 539 (543): 127 Ind Cas 785 (DB), Sudhirendrax. Ranendra. 
(’25) 12 AIR 1925 Cal 239 (244): 84 Ind Cas 490 (DB), Bhola Nath v. Bhutlinath. 
( /4) 21 Suth Y\ R 349 (351) (DB), Rajkishen v. Radha Madhub. 

(’82) 8 Cal 690 (698) (DB), Chundcr Nath x. Nilakant. 

(’29) 16 AIR 1929 All 601 (602) : 118 Ind Cas 660, Dodey Ram v. Mt. Gnlkando 
(’29) 16 AIR 1929 All 943 (945) : 52 All 139 : 123 Ind Cas 101 (DB), Sha/iqullah 
Khan v. Samiullah Khan. 


(’01) 28 Cal 23 (27) : 4 Cal W N 740 (DB), Dinonath v. Shama Bibi. 

(’74) 22 Suth YV R 547 (547) (DB), Ram Kishen v. Doolce Chand. 

(’89) 1889 All W N 91 (92) (DB), Dammar Singh v. Nazir-ud-din. 

(’07) 29 All 76 (81) : 3 All L Jour 675, Parsotam v. Chheda Lai. 

(1900) 23 All GO (62) : 1900 All W N 199 (DB), Sukhdeo Prasad v. Jamna. • 
(’91) 13 All 371 (373) : 1891 All W N 133 (DB), Baldeo Sahai v. Baij Nath. 
(’74-75) 7 Mad H C R 104 (111), Manual Fruval v. Latchmidevamma. 

(’72-73) 6 Mad H C R 75 (80) (DB), Mrs. Maria Varden Seth Sam x. Appundi 
Ibrahim Saib. 


(’89) 12 Mad 439 (441-42) (DB), Vythinadayyan x. Subramanya. 

(’ 86 ) 9 Mad 92 (96) (DB), Brahannayaki v. Krishna. 

(’20) 7 A I R 1920 Mad 391 (392) : 43 Mad 37 : 53 Ind Cas 428 (SB), Veeraghava 
v. Subba Reddi. 


( 34) 21 AIR 1934 Mad 585 (587): 152 I. C. 612, Suramma Nayuralu v. Surayya. 
(’10) 6 Ind Cas 750 (751) : 13 Oudh Cas 98 (DB), Raghubar Dayal x. Ghasite. 
(’13) 20 Ind Cas 458 (460) : 16 Oudh Cas 148 (DB), Sohan Lai x. Jet Singh. 

[See also (’24) HAIR 1924 Bom 467 (468) : 80 Ind Cas 453 (DB), Bhaskcr v. 
Shanker.) 

13. (’80) 2 All 826 (827) (DB), Lachmin Narain x. Koteshar Nath. 

(’78) 4 Cal 789 (792) : 3 Cal L R 396 (DB), Kali Pershad x. Buli Singh. 

(’74) 21 Suth W R 349 (351) (DB), Rajkishen v. Radha Madhub. 

(’67) 7 Suth W R 225 (226) (DB), Umamoyi Burmoneca x. Tarinec Pershad. 

(’ 68 ) 10 Suth W R 469 (473) : 11 Beng L R 60 Note (DB), Fuzeenlun Bebee v. 
Omdah Bebee. 


(’74) 22 Suth W R 547 (547) (DB), Ram Kishen x. Doolec Chand. 
(’74) 1874 Bom P J 189 (DB), Ganeslibhat v. Chimnajirao. 

(’74) 11 Bom H C R 139 (143) (DB), Ravji Narain x.Krislinaji. 
(’74) 11 Bom H C R 24 (30) (DB), Balaji x. Khushalji. 

(’74) 11 Bom H C R 64 ( 66 , 67), Guiabcliand x. Dhondi. 

(’71) 8 Bom H C R (A C) 55 (61) (DB), Krishnappa v. Bahiru. 
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applied” The right created by this section is a statutory ngM anc 
mere fact that a person has made certain admissions agains is m 01 eb 
would not deprive him of the right which the statute gives him. 1 , 
however, a person makes certain false statements which mislead the 
transferee, he will not be allowed by the Courts to take advantage of In* 

own fraud. 10 

2. Section does not apply to the Punjab but the principle 
applies. — The Act does not apply to the Punjab. This section does 
not therefore in terms apply to it. But the section is only an enactment 
of a general principle of law and therefore the general principles 
underlying the section have been applied in the Punjab. 1 

3. This section and section 51. — In Vclusamy Naicken v. 
Bommachi Naickcn' it was observed by the High Court of Madras 
that a party to a pending litigation is not entitled to claim any compen¬ 
sation for improvements made by him pendente life with full knowledge 
of the risk he runs in doing so. In Moti Chand v. British India 
Corporation Ltd.? where the transferee pendente lite made improve¬ 
ments pending litigation, it was held by the Allahabad High Court that 
such transferee had no right to claim any compensation from the 
decree-holder who ousted him under the decree. The view was rested on 
the principle enunciated by that Court in Shafiq v. Samiulla , s wheie 
it was observed that S. 52 was a special section and S. 41 a general 
provision and, in the case of a conflict between the two, the special 
section must prevail over the general. 

4. This section and res judicata. — This section cannot 
prevail against the rule of res judicata. 

X mortgaged certain property to A on 29th June 1909. A filed a 
suit on the mortgage in 1920 and obtained a decree in 1922, and on 
7 th November of that year purchased the property in execution of his 
decree. Meanwhile, on 28th October 1920, X mortgaged the property to B. 


(’80) 6 Bom 168 (172) (FB), Laksliman Das v. Dasrat. 

(’74-75) 7 Mad H C R 104 (111), Manual Frnval v. Latchmidevamma. 

(The doctrine of lis pendens does not depend upon notice.) 

(’72-73) 6 Mad H C R 75 (80), Mrs. Maria Varden Seth Sam v. Appundi 
Ibrahim Saib. 

(*73) 20 Suth W R 204 (205) (DB), Chunder Koomar v. Gopee Eristo. 

(1862-63) 1 Hyde 160 (167), Kasim Shaw v. Unnoda Pershuad. 

14. (’31) 18 AIR 1931 Oudh 63 (64) : 130 Ind Cas 113 (DB), Abdul Rahman v. 
-Mt. Inayati. 

15. (’40) 44 Cal W N 783 (786), Khulna Loan Co., Ltd. v. Tarapada Bose. 

Note 2 

1. (’30) 17 AIR 1930 Lab 356 (357) : 11 Lah 258 : 132 Ind Cas 369 (FB), Moot 
Chand v. Qanga Jal. 

(’03) 1903 Pun Re No. 80:1904 Pun L R No. 19 (FB), Hakim Singh v. Char an Das. 
(*26) 96 Ind Cas 450 (451) (Lah), Bhag v. U jagar Singh. 

Note 3 

1. (’13) 21 Ind Cas 219 (221) (DB) (Mad). 

2. (’32) 19 AIR 1932 AU 210 (214) : 136 Ind Cas 78 (DB). 

3. (’29) 16 AIR 1929 AU 943 (945) : 52 All 139 : 123 Ind Cas 101 (DB). 
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Li M h ' T " n °" 1,5 m0rt ^ e maki,, S A a party to the 
, t- N ° thm S was alleged in derogation of a's right to priority under 

his mortgage. B obtained a decree in 1924 and purchased the property 

m execution of his decree in 1926 . The question was, as between A anil 

B, who had the better title. It was held that although the mortgage 

m favour of B was made pending A's mortgage suit and was therefore 

vitiated by Us pendens, nevertheless, if a was bound to have raised a 

p ea as to his priority rights, and did not raise it, the rule of res judicata 

would have prevailed over the rule of Us pendens ; but in view of the 

tact that a s priority right was not questioned in B’s suit, it was held 

that he was not bound to have the plea, that the rule of res judicata 

did not apply, and that therefore A was entitled to the property in 
priority to B. 1 


5. This section and Crown grants. — A “Crown grant” 

within the meaning of the Crown Grants Act, 1 S 95 , is not governed by 

any of the provisions of this Act and is consequently not governed by 

this section also. But every transfer made by a Government Officer is 

not necessarily a “Crown grant” within the meaning of that Act. 

A lease granted by a Government Officer in charge of a khas malial is 

not a “Crown grant” and consequently if such lease is made pending a 

suit in respect of such property, the doctrine of Us pendens would apply 
to such lease. 1 


6 . This section and section 41. _ See Note 16 on Section 41. 

7. Rights existing before suit not affected _The doctrine 

of Us pendens does not operate so as to defeat any right existing before 
the date of the suit. 1 Thus, a mortgagee who has a power of sale under 

Note 4 

1. (’34) 21 AIR 1934 Cal 552 (553) : 150 In<l Cas 321 : 61 Cal 494 (DB), Official 
Assignee , Calcutta v. Jagabandhu. 

Note 5 

1. (’35) 22 AIR 1935 Cal 746 (747) : 63 Cal 523 : 159 Ind Cas 1078, Secy, of State 
v. Lai Mohan. 

Note 7 


1. (’80) 2 All 826 (827) (DB), Lachmin Narain v. Koteshar Nath. (Prior mort¬ 
gage with a stipulation prohibiting subsequent mortgage—Mortgagor subsequently 
mortgaging the property—Suit by second mortgagee — Sale to prior mortgagee by 
mortgagor during the suit — Held, sale is affected by lis pendens but the prior 
mortgagee’s right under the stipulation is not affected.) 

( 34) 21 AIR 1934 Mad 585 (58<): 152 Ind Cas 612, Suramvia v. Surayya. (Decree 

in favour of prior mortgagee to which subsequent mortgagee was not a party_ 

Decree in suit on second mortgage — Sale to A in execution of second mortgage 
decree — Then sale to B in execution of prior mortgage decree — Sale to A not 
affected by lis pendens though it was during the pendency of a suit on prior mort¬ 
gage — The reason is that if rights are not affected, the remedy to enforce those 
rights must also continue.) 

(’12) 16 Ind Cas 779 (779) (DB) (Mad), Enturi Guruvayya v. Muppulaneni 
Butchaya. (Suit by puisne mortgagee — Private purchase pendente lite by prior 
mortgagee in discharge of his debt—Prior mortgagee disregarding his sale and suing 
on his mortgage — Held, the sale was affected by lis pendens but his rights as a 
mortgagee were intact and he could proceed on the basis of his mortgage.) 

( 29) lo AIR 1929 Lah 589 (590) : 123 Ind Cas 124, Sharif Husain v. Nur Shah. 
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S 69 can exercise his power even during tlie pendency of a suit for 
redemption. 2 An attaching creditor who is entitled to redeem a mortgage 
does not lose this right by reason of the fact that he gets the property 
sold in execution of his decree after a suit is instituted on the mortgage 
A sale pendente lite in execution of a decree on a mortgage executed 
before the date of suit will be subject to the doctrine of Us pendens and 
will not affect the rights of the parties under any decree or order passed 
in the suit. But this will not take away the right of the mortgagee under 
his mortgage, which was executed before the date of the suit. It has 
been held in some cases 4 that a sale in pursuance of a decree on a 
mortgage executed before suit is merely a logical result of a transfer 
which has been made before suit and consequently the doctrine o is 
pendens does not affect such a sale which is therefore valid and is not 
affected by any decree or order passed in the suit. A contrary view has 
also been expressed in the undermentioned case. 6 It is submitted that 

the last view is correct. 

8 . “During the pendency. ” — The words used in the old 
section were during the active prosecution. This was apparently based 
on certain decisions of the English Courts that in order that the doctrine 
of lis pendens may apply, the suit should be kept alive and in 
activity.” 1 But the words led to much uncertainty in the application of 

(’31) 18 AIR 1981 Lab 435 (436) : 135 Ind Cas 48 (DB), Bhag v. Ujagar Singh. 
(’08) 1908Pun ReNo. 26:1908 Pun L RNo. 145, Mahmud Khanv.KhudaBakhsh. 
037) 24 AIR 1937 All 108 (110): 169 Ind Cas 577 (DB), Mt. Mmstafai Begam v. 
Raghuraj Singh. (Final decree in a mortgage suit passed before a suit for 
redemption was filed — Lis ■pendens does not apply.) 

2. (’78) 2 Bom 252 (255) (DB), Jagjivan v. Shridhar. 

('22) 9 AIR 1922 Mad 390 (391): 45 Mad 774 : 69 Ind Cas 407 (DB), Ramakrxshna 
Mudali v. Official Assignee of Madras. 

3. (’28) 15 AIR 1928 Nag 97 (98) : 23 Nag L R 164 : 105 Ind Cas 427, Linganna 
Naganna v. Ahmadshah. (Attaching creditor purchasing equity of redemption 
pending mortgage suit — Rights to redeem under S. 91 existing before the suit — 
Held that right was not affected by lis pendens.) 

(’32) 19 A I R 1932 All 356 (357): 136 Ind Cas 840 (DB), Mt. Fatima Begam v. 
Bansidhar. 

4. (’39) 26 A IR 1939 Cal 655 (656): 184 Ind Cas 518 (DB), Renuka Bala v. 
Nagendra Nath. 

(’34) 21 AIR 1934 Nag 36 (38) : 30 Nag L R 284 : 148 Ind Cas 62, Ganpat Rao v. 
Vitha Bai. (Foreclosure.) 

(’31) 18 A IR 1931 All 466 (485) : 53 All 1023 : 134 Ind Cas 1 (FB), Ram Sanehi 
Lai v. Janhi Prasad. (Per Mukerji, J.) 

(’05) 32 Cal 891 (905) : 9 Cal W N 728 (DB), Har Per shad Lai v. Dal Mardan 
Singh. (Per Mitra, J.) 

(’34) 21 AIR 1934 Mad 585 (587) : 152 Ind Cas 612, Suramma v. Surayya. 

(’32) 19 A I R 1932 Mad 566 (573) : 56 Mad 115 : 139 Ind Cas 309 (DB), Chinna - 
swamy Padayachi v. Darmalinga. 

5. (’31) 18 AIR 1931 All 466 (480, 481) : 53 All 1023 : 134 Ind Cas 1 (FB), Ram 
Sanehi Lai v. Janhi Prasad. (Per majority of Full Bench—Mukerji, J., contra.) 

Note 8 

I. (1831) 39 E R 236 (238, 239): 9 L J Ch 276 : 1 Russ and M 617, Kinsman v. 
Kinsman. 

(’88) 12 Bom 217 (221) (DB), Venkatesh Govind v. Maruti. 
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Section 52 
Note 8 


the rule and caused a divergence of judicial opinion. Thus, it was held 
m some cases that if a decree was not executed for a long time it was 
m achvely prosecuted” within the meaning of this section and that 
the doctrine did not apply to a sale made after such decree. 2 In other 
cases a delay in the execution of the decree was held not to affect the 
nght of the decree-holder. 3 In a third class of cases it was held that the 
active^prosecution of a suit or proceeding ended with the decree or final 
order, though it was recognised that if the decree or order was the 
inception of further proceedings, the lis might continue till final orders 
were passed in such proceedings. 5 Thus, it was held that a decree in a 
suit for account did not determine the lis* In a fourth class of cases it 
was held that if an appeal was filed after a delay, there was no active 
prosecution.' It was to remove this uncertainty, the words “active 
prosecution'’ were removed and the word “pendency” and the Expla¬ 
nation were substituted. 8 It did not introduce any new rule of law but 
merely gave legislative sanction to judicial pronouncements in which 
it had been held that the lis continued till the en d of the proceedings in 

2. (’13) 21 Ind Cas 54 (55) : 37 Bon, 621 (DB), Bhojc Mahadev v. Gangabai. 

(’ 31) 18 fj® 1831 Na S 138 ( 14 °) : 133 Ind Cas 395, Harlal v. Leila Prasad. (Suit 
for spec,fic performance _ Decree passed _ No execution over two years - Delay 
being inordinate lis held not to continue.) 

[See also • (’32) 19 A I R 1932 Bom 301 (303) : 139 Ind Cas 610, Lakshman v. 
liamachandra.) 

3. (’ll) 9 Ind Cas 840 (841) (Cal), Naba Krishna v. Mohitkali 

(■05! 32 Cal 891 006): 9 Cal W N 728 (DB). Har PersUad Lai v. Dalmarian 
Singh. (Per Mitra, J.) 

4. (’05) 2 All L Jour 294 (296) (DB), Wazir Ali v. Moti Chand. 

5. (’ 88 ) 12 Bom 217 (220) (DB), Venkatesh Govind v. Maruti. 

(’98) 22 Bom 939 (942) (DB), Shivjiram v. Waman. (The lis pendens, except in 
administration suits and suits for an account, and in suits of a similar nature in 
which the decree is the inception of subsequent proceedings, ends with the decree ) 
(’98) 1898 Bon. P J 386 (DB), Rachappa v. Mangcsh. 

(’13) 21 Ind Cas 54 (55) : 37 Bom 621 (DB), Bhoje Mahadev v. Gangabai. 

( 32) 19 AIR 1932 Bom 301 (302) : 139 Ind Cas 610, Lakshman v. Ramachandra. 

( 17) 4 AIR 1917 Mad 128 (132) : 38 Ind Cas 1 (DB), Ramasami v. Gobinda. 

(’21) 8 AIR 1921 Mad 30 (37) : 44 Mad 232 : 62 Ind Cas 121 (DB), Chamiyapna 
Tharagan v. Rama Iyer. e 

[See also (’89) 1889 Bom P J 99 (DB), Ambadas v. Ramchandra. (12 Bom 217 
followed.)) 

6 . (1746) 26 E R 1025 (1026) : 3 Atk 392, Worslcy v. Scarborough (Earl) 

(1842) 59 R R 726 (729) : 2 Dr. & War 356 : 1 Con & L 400, Higgins v. Shaw 
(’01) 23 All 331 (334) 1901 All W N 91 : (DB), Chunni Lai v. Abdul Ah Khan. 

7. (’17) 4 AIR 1917 Lah 13 (14) : 42 Ind Cas 54 (DB), Ml. Nikhi v. Gujar Mai. 
(Cross-objections filed after a delay of two and a half years — Cross-objections 
whether treated as an appeal or not, plea of lis pendens not available as thev 
were filed after delay.) 

[See also (’ll) 12 Ind Cas 849 (850) (Rang), Nagappa Che tty v. Maung Po Give. 
(Held that even if the application for review were held to re-open the lis 
pendens, the applicant was not entitled to the benefit of the right, as he was 
clearly guilty of laches in not prosecuting his proceedings actively and without 
remission.)] 

8 . (’37) 24 AIR 1937 P C 260 (261) : 169 Ind Cas 657 : 31 Sind L R 652 (PC), 
Parmeihari Din v. Ram Charan. 
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execution. 9 The amendment is not retrospective in operation and in 
cases of transfers before the date of the amendment, the question whether 
the suit was actually prosecuted must be determined with reference to 
the law os interpreted by decisions before that date. 10 

9. Proceeding must be pending before a Court. — The 
doctrine applies only where the lis is pending before a Court. A Collector 
acting under S. 43 of the Madras Marumakkathayam Act (XXII of 1933) 
is not a Court for the purposes of this section. 1 But a Registrar of 
Co-operative Societies acting under the Co-operative Societies Act (xvi 
of 1932) is a Court and a proceeding before him will operate as a lis 
‘pendens? A Revenue Court dealing with partition proceedings is a 
Court and the proceedings will operate as lis pendens ? 

The Court must be one which has authority in British India, 
or is established beyond the limits of British India by the Central 
Government or the Crown Representative. A Foreign Court is not a 
Court for the purposes of this section. 

Thus, the Courts in England and France are foreign Courts. 4 
A suit in a foreign Court is, therefore, not lis pendens ? 

The Court contemplated is a Court competent to try the suit. 
"Where the Court has no jurisdiction to try the suit, a transfer pending 
such suit cannot operate as lis pendetis and cannot affect any decrees 
or orders in such suit. 6 In the undermentioned case 7 it was held that a 
suit filed on the equity side of the Supreme Court of Calcutta did not 
operate as lis pendens so as to affect a transfer of immovable property 
in the mofussil inasmuch as the Supreme Court has no jurisdiction over 
property in the mofussil. The present High Courts have, under their 
Letters Patents, power to try suits relating to land partly w'ithin their 
jurisdiction and partly without it, provided the leave of the Court is 
obtained for doing so. When the High Court so acquires jurisdiction to 
determine the suit, the suit will operate as lis pendens? It must be 

9. (’32) 19 AIR 1932 All 210 (213) : 136 Ind Cas 78 (DB), Motichand v. British 
India Corporation Ltd. 

10. ('31) 18 AIR 1931 Nag 138 (140) : 133 Ind Cas 395, Harlal v. Lata Prasad. 
(Decree not executed for two years— Held no active prosecution.) 

Note 9 

1. (’39) 26 AIR 1939 Mad 151 (152) : 182 Ind Cas 75, Madhavi Amma v. 
Nagappan Nair. 

2. (’42) 29 AIR 1942 Mad 24 (25) : 200 Ind Cas 873, Venkatachalamiah v. 
. Venkatiah. 

(’34) 21 AIR 1934 Mad 40 (42): 57 Mad 426 : 148 Ind Cas 1098, Vclaytida v. Co - 
operative Rural Credit Society. (Co-operative Societies Act, II of 1912.) 

3. (’27) 14 A I R 1927 All 679 (680) : 103 Ind Cas 322 : 50 All 22 (DB), Munili 
Lai v. Mt. Phula. 

4. (’84) 8 Bom 671 (574), Arthur Bowles v. Mary J. Bowles. 

5. (’96) 19 Mad 267 (262) (DB), Palani Chetti v. Subramaniyan. (Suit in the 
Court at Singapore.) 

6. (’38) 25 AIR 1938 Bom 121 (125) : I L R (1937) Bom 895 : 174 Ind Cas 116 
(DB), Karusinga v. Narsinha. 

7. (’89) 11 Suth W R 554 (555) (DB), Bissonath Chunder v. Radha Kristo. 

% (’31) 18 A I R 1931 Cal 763 (767) : 58 Cal 598 : 184 Ind Cas 561 (DB), 0. L. 
Kiernander v. Benimadhab. 
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Section 52 noted that a higher Court cannot be said to have no jurisdiction merely 
Notes 9-10 because the suit should, under S. 15 of the Civil Procedure Code, be filed 

in a Court of a lower grade. 9 

10. Pendency of suit when commences. — The explanation 
to the section makes it clear that a suit commences from the date of 
the presentation of the plaint in a Court of competent jurisdiction. 
This is in accordance with the provisions of 0.4, R. 1 of the Code of 
Civil Procedure. 

It is necessary that the plaint should be presented to the competent 
Court, i. e., competent to try the suit. Where the Court is not competent 
to try the suit and consequently returns the plaint presented to it for 
presentation to the proper Court and the plaint is subsequently repre¬ 
sented to the competent Court, the suit will be deemed to commence 
only from the date of such subsequent representation. 1 The observations 
in the undermentioned cases 3 that the doctrine of lis pendens would 
apply even where the suit is presented in a wrong Court, must be deemed 
to be overruled by the explanation. A plaint presented to a Court of 
a higher grade must be taken to be presented to a competent Court, 
though, by virtue of S. 15 of the Code of Civil Procedure the suit should 
be instituted in the Court of the lowest grade competent to try it. 3 
Consequently, the suit must be deemed to be pending from the date of 
the presentation of the plaint to the Court of the higher grade, though 
the plaint is returned by that Court and is subsequently represented in 
the Court of the lower grade. 

Where a plaint is rejected for insufficient stamp and is again 
presented after making good the deficiency, the suit cannot be deemed 
to be pending from the date of the original presentation. 4 But where 
a suit is dismissed for default and is restored, it must be deemed to 
be pending from the date of the original presentation. 6 In the under¬ 
mentioned case 6 where a transfer was made after the application for 
restoration and before the order was passed on it restoring the suit, it 
was, however, held that the order had the effect of restoring the suit 
from the date of the application for restoration. 

A suit instituted in forma pauperis commences from the date 
when the application for leave to sue as a pauper is made and not 

9 . (’10) 5 Ind Cas 691 (692) (DB) (Cal), Tangor Majhi v. Jaladhari. 

Note 10 

1. (’40) 27 AIR 1940 Nag 185 (186) : I L R (1941) Nag 652 : 186 Ind Cas 688, 
Nathu Singh v. Anandrao. 

2 . (’27) 14 A I R 1927 Rang 145 (148) : 5 Rang 101 : 101 Ind Cas 797 (DB), Ma 
Than v. Maung Ba Gyan. 

(’10) 5 Ind Cas 691 (692) (DB) (Cal), Tangor Majhi v. Jaladhari. 

3. (’10) 5 Ind Cas 691 (692) (DB) (Cal), Tangor Majhi v. Jaladhari. 

4 . (’20) 7 A I R 1920 Cal 675 (676) : 60 Ind Cas 439 (DB), Mohendra Nath v. 
Paramesivar. 

5 . See the Authors' Commentaries on the Code of Civil Procedure, 1908, 3rd (1940) 
Edn., O. 9 R. 9 Note 1. 

6 . (’19) 6 AIR 1919 Cal 40 (42) : 50 Ind Cas 727 (DB), Asliutosh Boy v. Ananta 
Bam. 
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when the same is registered as a suit.' 

11. Pendency of suit, how long continues. — Under the 
section as it stood prior to the amendment of 1929, there was a difference 
of opinion as to how long the pendency of a suit continued. On the one 
hand it was held that the general rule was that the lift pendens ended 
with the decree 1 except in suits in which the decree was the inception 
of further subsequent proceedings, e. </., administration suits, suits for 
account and suits of a similar nature. 2 The taking of execution proceed¬ 
ings was, however, held to revive the hs pendens and, while transfers 
made after decree and before the taking of execution proceedings were 
not subject to Us pendens, 3 transfers made during the pendency of 
execution proceedings were aff ected by the doctrine. 4 On the other hand 
it was held that the Us pendens continued until the decree was full} 
executed 5 and consequently that a transfer made after the decree but 
before execution was taken out was affected by Us pendens . G An appeal 
was held to be a continuation of the suit' so as to make a transfer made 
pending the suit or appeal 8 or after the decree and before the appeal 


Section 52 
Notes 10-11 



7. (’36) 23 AIR 1936 Mad 853 (854) : 164 Ind Cas 1006, Jogarao v. Chinnayya. 
(’39) 26 AIR 1939 Mad 275 (275) : 184 Ind Cas 824, Pattumadammal v. Guru. 
Nanjappa. 

Note 11 

1. (’98) 22 Bom 939 (942, 943) (DB), Shivjiram v. Waman. 

[See also (’73) 20 Suth W R 204 (205) (DB), Chundcr Koomar v. Gopce Eristo. 
(Case before T. P. Act — Per Glover, J.)] 

2 . (’98) 22 Bom 939 (942, 943) (DB), Shivjiram v. Waman. 

(’31) 18 AIR 1931 Mad 120 (122): 130 Ind Cos 666, Abdul Muhammad v. Seetha - 
lakshmi. (Maintenance decree — Transfer in this case was made before the 
amendment.) 

(’ll) 11 Ind Cas 939 (940) : 39 Cal 220 (DB), Midnapur Zamindary Co., Ltd. v. 
Narash Narain. (Suit for possession and mesne profits.) 

3 . (’13) 21 Ind Cas 54 (55) : 37 Bom 621 (DB), Bhoje Mahadev v. Gangabai. 

4 . (’98) 22 Bom 939 (942, 943) (DB), Shivjiram v. Waman. 

(’76) 1 Cal 337 (341) (DB), Bhuggobutty v. Shamachum. 

(’98) 1898 Bom P J 38 (DB), Mingel Antone v. Vinayal: Eeshav. 

[See also (‘13) 21 Ind Cas 54 (55, 56) : 37 Bom 621 (DB), Bhoje Mahadev v. 
Gangabai.] 

5. (’09) 3 Ind Cas 696 (699, 700) (DB) (Cal), Mali Lai v. Preo Nath. 

(’27) HAIR 1927 Oudh 261 (263) : 2 Luck 496 : 102 Ind Cas 72 (DB), Abid 
Hussain v. Mt. Munno Bibi. 

6 . (’34) 21 A I R 1934 Mad 353 (355) : 150 Ind Cas 930 (DB), Aravamudhu v. 
Abiramavalli. (The explanation seems to embody the Madras view that a lis in 
mortgage suit continues until actual sale in execution of the decree.) 

(T8) 5 AIR 1918 Nag 221 (224) : 14 Nag L R 176 : 48 Ind Cas 188, Pa>idu v. 
Sital Prasad. 

(’31) 18 AIR 1931 Mad 120 (122) : 130 Ind Cas 666, Abdul Muhammad v. 
Seethalakshmi. (Transfer before the amendment of the Act.) 

7. (’29) 16 AIR 1929 Bom 262 (264) : 53 Bom 453 : 122 Ind Cas 76 (DB), 
PandarinofA Kikalal v. Thakoredas. 

8. (’01) 23 All 60 (63) : 1900 All W N 199 (DB), Sukhdco Prasad v. Jamna 
(Transfer made pending appeal.) 

(’88) 15 Cal 94 (99) (DB), Gobind Chunder v. Guru Chum. (Transfer pending suit 
is subject to result of appeal.) 
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Section 
Note 1 


52 was filed 9 subject to the result of the appeal. 

1 The present explanation introduced in 1929 gives effect to the 

second of the two conflicting views expressed above 10 and provides that 
the pendency of a suit continues until the suit is disj>osed of by a final 
decree and until such decree is fully executed or becomes barred by 
limitation. 11 A transfer made — 

(1) during the pendency of execution proceedings, 12 or of an appeal 

from the decree, 13 or 

( 2 ) between the date of the decree and the date of the execution 

application, oi¬ 
ls) between the date of the decree and the date of filing the apical 

would, under the present explanation, be clearly affected by the lis 
pendens. 

It was held in a case before the amendment that a cross-objection 
under O. 41, R. -22 is not an appeal and is not a continuation of the suit 
for the purpose of lis pendens . u It is doubtful whether this view is 
correct in view of the explanation. It was also observed in a case 15 
before the amendment that an application for review or revision cannot 
lie said to be a continuation of the suit so as to attract the operation of 
the doctrine of lis pendens. It is doubtful whether this view also would 
be correct under the present section. 


(’12) 13 Ind Cas Gil (641)(All), Kolpati Kuar v. Rajadhari Lai. (Pending appeal.) 

(’85) 9 Mad 130 (132) : 10 Ind Jur 101 (DB), Subbaya v. Ycllamma. (Do.) 

(’84) 6 All 506 (509) : 1834 All W N 177 (DR), Hukm Singh v. Zaulci Lai. (Do.) 

[See also (’84) 7 Mad 96 (99) (DB), Radhika v. Radhamani. (Pending appeal— 

Case before the Act.)] 

9. (’08) 31 Mad 268 (270) : 4 Mad L Tim 77 (DB), Scttappa Goundan v. Muthia. 

(1900) 23 Cal 23 (27) : 4 Cal \V N 740 (DB), Dinonath Ghose v. Shama Bibi. 

(’88) 1 C P L R 19 (22), Damdilal v. Davlalram. 

[See also (’73) 20 Suth W R 204 (206) (DB), Chunder Koomar v. Gopcc Kristo. 
(Case before T. P. Act—Per Mitter, J.) 

(’15) 2 AIR 1915 Mad 495 (498) : 38 Mad 535 : 25 Ind Cas 11 (DB), Krishnappa 
Chetty v. Abdul Khader.] 

10. (’31) 18 AIK 1931 Mad 120 (122) : 130 Ind Cas 6G6, Abdul Muhammad v. 

Seethalakshmi. 

11 . (’30) 17 AIR 1930 Oudh 362 (364) : 126 Ind Cas 389 (DB), Wazir Husain v. 

Beni Madho. (The section applies to transfers made during the pendency of 

execution proceedings also.) 

[Sec also (’41) 28 AIR 1941 Pat 577 (580) : 20 Pat 346 : 192 Ind Cas 451 (DB), 
Mahomed Hanif v. Khairat Ali. ( Lis pendens extends right to the conclusion 
of the litigation including the appellate stages and the execution proceedings.)] 

12. (’37) 24 AIR 1937 Oudh 127 (129) : 165 Ind Cas 793 (DB), Ganga Prasad v. 

Mt. Raghubansa. 

[Sec also (’34) 21 AIR 1934 Mad 40 (43) : 57 Mad 426 : 148 Ind Cas 1098, 
Velayuda v. Co-operative Rural Credit Society. (Execution of award in Civil 

Court_Transfer pending execution—S. 52 applies — Even if S. 52 does not in 

terms apply, the doctrine of lis pendens applies.)] 

13 . (’32) 19 AIR 1932 All 210 (212) : 136 Ind Cas 78 (DB), Moti Chand v. 

British India Corporation, Ltd. 

14 . (’17) 4 AIR 1917 Lah 13 (14) : 42 Ind Cas 54 (DB), Mt. Niklii v. Gujar Mai. 

15 . (’ll) 12 Ind Cas 849 (850) (Rang), Nagappa Chetty v. Maung Po Give. 
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12. Pendency of proceeding when commences and how 
long it continues. — The words “suit or proceeding” show that the 
word “proceeding” is something different from “suit.” In the Code of 
Civil Procedure the word “proceeding” has been construed as referring 
to all proceedings of an original nature such as guardianship and 
probate proceedings. 1 It is conceived that the same meaning will apply 
to the word “proceeding” as used in this section. Thus, an application 
under 0. 21, R. 58, or under 0. 21, R. 100 of the Code of Civil Procedure 2 
is a proceeding which will operate as lis pendens on transfers made 
during the pendency thereof. So also an application to file an award in 

Court. 2 * 

The proceeding will commence on the making of an application or 
petition in a Court of competent jurisdiction and will continue till a final 
order is passed in it and complete satisfaction or discharge of such order 
has been obtained. The same principles as stated in Note 10, regarding 
the return, representation, etc., of a plaint will apply to a proceeding also. 

A claim suit under the provisions of O. 21, R. G3 of the Code of Civil 
Procedure must be regarded as a continuation of the claim proceedings 
or as a proceeding by way of appeal against the claim order, and the 
claim proceedings must be deemed to continue until the claim suit is 
finally disposed of; consequently a transfer executed between the date 
of the claim order and the claim suit will be affected by lis pendens? 

In the undermentioned case 4 it was observed that the claim order 
was not a “final" order within the meaning of this section until, either 
a suit to contest the order is finally decided or the period of limitation 
has expired. 

In The Official Assignee of Madras v. Bamachandra Aiyar 5 
Ramesam, J., doubted if the pendency of an insolvency petition, by 
reason of which there is an undischarged insolvent and his properties 
are vested in the Official Assignee so that they may be utilised for 
paying off the creditors, can be regarded as a pending litigation for the 
purpose of applying the doctrine of lis pendens. 


Section 52 
Note 12 


Note 12 

1. See S. 141 of the Civil Procedure Code and the Authors' Commentaries thereon, 
3rd (1940) Edn. 

2. (’35) 22 AIR 1935 Oudh 462 (464) : 11 Luck 283 : 155 Ind Cas 1082 (DB) 
Thdkur Bakhsh Singh v. Subedar Abhaidat Singh. (Application under 0. 21, 
Rule 100.) 

2a. (’92) 1892 Bom P J 5 (DB), Sorabji v. Ishvardas. 

3 . (’39) 26 AIR 1939 Oudh 178 (179) : 181 Ind Cas 362 : 14 Luck 543, Mt. 
Afiandei v. Lola Ram. 

{'37) 24 AIR 1937 Rang 473 (474) : 173 Ind Cas 926, Ma Ma Hnyo v. Maung 
Nyo Lone. 

{'15) 2 AIR 1915 Mad 495 (498): 38 Mad 535 : 25 Ind Cas 11 (DB), Krishnapya 
v. Abdul Khader. 

('25) 12 AIR 1925 Nag 82 (85) : 80 Ind Cas 905 : 22 Nag L R 67, Khairulla v. 

, Dhan Rupmal. 

4 . (’40) 27 AIR 1940 Lah 497 (498): 1921. 0.663, Sardar Begum v. Harsukh I?a». 

5. (’28) 15 AIR 1928 Mad 735 (741) : 61 Mad 417 : 112 Ind Cas 541 (FB). ( 
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13. Which is not collusive.”—The section used the words 
a contentious suit” before it was amended in 1929. This gave rise to 
a conflict of opinions as to what exactly was meant by the word 
contentious. Prior to the decision of the Privy Council in Faiyaz 
Hussain v. Prag N (train* the following views had been expressed : 

(1) a suit becomes contentious only wlien the summons is served 

on the defendant; 2 

( 2 ) a suit becomes contentious only when the written statement 

is filed; 3 

(3) a suit becomes contentious only when issues are framed in 

the case; 4 

(4) a suit is not contentious if it ends in a consent decree 5 or 

in an ex parte decree; 6 

( 5 ) the word “contentious” is used in the sense which it has in 

probate practice and means the opposite of common form 
or voluntary business; 7 

(6) a suit would become contentious even if one of several 

defendants was not served with the summons; 8 

(7) if a suit is subsequently contested it becomes a contested 

suit from the beginning; 9 

(8) a contentious suit means a real and not a collusive suit. 10 

In Faiyaz Hussain\case, referred to above, their Lordships of the 
Privy Council overruled the view that a suit cannot be contentious 
until the summons was served on the defendants. After the decision 
in Faiyaz Hussain’s case, the following views were expressed : 

(l) a suit cannot be said to be not ‘contentious’ on the ground 
that the summons was not served on the defendant; 11 

Note 13 

1. (’07) 29 All 339 : 34 Ind App 102 : 10 Oudh Cas 314 (PC). 

2. (’98) 1 Oudh Cas 280 (283), TJmrao Khanam v. Mustakin Khan. 

(’88) 12 Mad 180 (182) (DB), Abboy v. Annamalai. 

(’91) 1891 Pun Re No. 30, Chet Singh v. Vadhaiva Mai. (Doctrine will not apply 
to a case of sale made after an appeal was filed and before notice of the appeal.) 
(’99) 21 All 408 (409) : 1899 All W N 149 (DB), Parsolam Saran v. Sajiehi Lai. 
(’88) 15 Cal 647 (651) (DB), Radha Syam v. Sibu Pauda. 

3. (’04) 31 Cal 658 (662) (DB), Krishna Kamini v. Dino Mony. 

4. (’99) 1899 Pun Re No. 32, Ram Chand v. M. Abdul Hak. 

5. See (’03) 6 Oudh Cas 294 (298), Munna Lai v. Raja Mohammad Siadiq 
Khan. (Decree in suit going in appeal—Appeal struck off on request of the 
appellant who was not desirous of prosecuting it— Held suit was not contentious.) 

6. (’04) 31 Cal 745 (753) (DB), Upendra Chandra Singh v. Mohri Lai. 

7. (’06) 29 Mad 426 (430): 16 Mad L Jour 372 (FB), Annamalai Cheltiar v. 
Malayandi Appaya Naik. (12 Mad 439 overruled.) 

8. (’06) 28 All 196 (198, 199) : 1905 All W N 250 (DB), Chaturbhuj v. Lacliman 
Smgh. (It cannot be held that a suit can be regarded as contentious as against 
some of the defendants and not contentious as against the others.) 

9. (’99) 27 Cal 77 (84) : 4 Cal W N 254 (DB), Jogendra Chunder v. Fulkumari. 
[See also (’04) 31 Cal 745 (752) (DB), Upendra Chandra Singh v. Mohrx Lai.] 

10 . (’07) 31 Bom 393 (404) : 9 Bom L R 530 (DB), Krishnappa v. Shivappa. 

11. (’08) 30 All 95 (102, 103) : 4 All L Jour 795 (DB), Ambika Partap Singh v. 
Dioarka Parshad. (Suit in forma pauperis—Lis begins as soon as application to 
sue in forma pauperis is filed.) 
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( 2 ) a suit cannot be said to be not contentious by reason of the 
fact that it ends in a compromise decree 12 or in an ex parte 
decree; 13 


(- 15 ) 2 AIR 1915 Nag 89 (91) : 11 Nag L R 21 : 27 Ind Cas 940, Chandan 
Singh v. Fakirgir. (Lease granted during the pendency of a contentious partition 
proceeding.) 

(’19) 6 AIR 1919 Lah 427 (427) (DB), Mt. Prabhi v. Hamira. (Re-sale by a non¬ 
proprietor to a proprietor taking place after the institution of the suit.) 

(’08) 30 All 467 (468) : 5 All L Jour 477 (DB), Ohasitey v. Gobind Das. (After the 
filin g of a suit for pre-emption but before service of summons on the defendants, 
the defendant vendee resold the property claimed to a second vendee.) 

12. (’24) 11 AIR 1924 Mad 359 (360): 76 Ind Cas 896 (DB), Parvathi Animal v. 
Govinda Baja. (A sale of property pending a mortgage suit relating to the same 
is affected by the doctrine of lis petidens — The fact that the suit was finally com¬ 
promised does not make it non-contentious.) 

(’30) 1930 Mad W N 572 (576), Devaki Mallayya v. Sanagaram Ramavadhamdu. 
(Case decided before the amendment came into force.) 

(’28) 15 AIR 1928 Oudh 146 (148) : 107 Ind Cas 556 (DB), Sat Narain Singh v. 
Badri Prasad Singh. (Lease during pendency of suit—Suit by successful claimant 
to avoid lease and eject lessee.) 

(’30) 17 AIR 1930 All 354 (355) : 122 Ind Cas 887 (DB), Bhagiratlii Diibey v. 
Rajkishore. (Suit for pre-emption—Suit contentious at its inception.) 

(’10) 6 Ind Cas 750 (751) : 13 Oudh Cas 98 (DB), Ragliubar Dayal v. Ghasite. 

(’10) 8 Ind Cas 288 (289) : 6 Nag L R 140, Dhiraj Singh v. Dinanath. (A suit to 
enforce a mortgage lien on immovable property.) 

(’13) 18 Ind Cas 177 (181) (DB) (Cal), Tinoodhan v. Trilokya Saran. (Suit to 
enforce simple mortgage, ending in compromise.) 

(’08) 8 Cal L Jour 153 (156) (DB), Dnrga Prasad v. Madho Prasad. (A suit for 
sale on a mortgage praying relief against the mortgagors.) 

(’09) 3 Ind Cas 696 (699) (DB) (Cal), Moti Lai v. Preo Nath. (Suit for specific 
performance — The doctrine of lis pendens applies notwithstanding that the con¬ 
veyance had not been executed and that the vendee had not paid the purchase 
money.) 

(’19) 6 AIR 1919 Pat 146 (154) : 53 Ind Cas 833 : 4 Pat L Jour 580 (DB), Eukum 
Chand v. Raja Ram Bahadur Singh. 

(’25) 12 AIR 1925 Pat 462 (464) : 4 Pat 619 : 90 Ind Cas 251 (DB), Ramdidari 
Ruer v. TJpendranath Basu. (The fact that the compromise was the result of 
inducement in money makes no difference.) 

(’23) 10 AIR 1923 Cal 252 (266) : 70 Ind Cas 427 (DB), Syama Charan v. Satija 
Prasad. 

(’22) 9 AIR 1922 Cal 358 (361) : 49 Cal 220 : 66 Ind Cas 273 (DB), Bharat 
Ramatmj v. Srinath Chandra. 

13 . (’30) 17 AIR 1930 All 354 (355) : 122 Ind Cas 887 (DB), Bhagiratlii v. 
Rajkishore. 

(’09) 3 Ind Cas 791 (792) (DB) (Cal), JBro;o Kishoree v. Meajan Biswas. (In this 
case after the passing of an ex parte preliminary mortgage deoree, but before that 
decree was made absolute, the mortgagor sold his interest in the property.) 

(’20) 7 AIR 1920 All 246 (247) : 42 AU 319 : 58 Ind Cas 484 (DB), Ram Bharoso 
v. Rampal Singh. 

(11) 11 Ind Cas 464 (465) (DB) (Cal), Ram Doyal v. Ram Tanu. (A purchase of 

the mortgaged property by the mortgagee, in execution of an ex parte mortgage 

decree, has priority over a previous purchase by an execution oreditor in execution 

of a money decree obtained against the mortgagor during the pendenoy of the 
mortgage suit.) 3 

(’08) 8 Cal L Jour 153 (156) (DB), Durga Prasad v. Madho Prasad. 


Section 52 
Note 13 
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(3) a contentious suit is one other than a collusive or friendly 

suit brought by agreement of parties; 14 

( 4 ) the section becomes operative from the very moment of the 

institution of a bona fide suit which is not collusive. 15 


The removal of the words “contentious suit” and the substitution of 
the words “which is not collusive” clearly express the law as laid down 
by their Lordships of the Privy Council in Faiyaz Hussain’s case and 
by the various High Courts subsequent to Faiyaz Hussain's case. It 
is now clear that the fact of suing, in itself initiates a contest and 
starts the /is. 16 The mere fact that the suit ended in a compromise 
decree, 17 or in an ex parte decree, or that the defendant admits the 
plaintiff’s claim 18 does not render the suit a non-contentious or 
collusive one. 

A collusive suit is not a real suit at all 19 and the doctrine of lis 
pendens does not apply to such suits. 20 A friendly suit brought to 
obtain a declaration of the rights of parties cannot be said to be 
"collusive” within the meaning of the section. 21 The conflict of opinions 
that had been expressed before the amendment as to whether a friendly 
suit was a contentious suit or not 22 is no longer of any importance. 
But though a collusive suit does not operate as lis pendens, a decree 
passed therein may be binding on the actual parties to the suit. 


14. Right to immovable property must be directly and 
specifically in question. — The section applies only to suits or 

14. (’30) 17 A I R 1930 All 354 (355) : 122 Incl Cas 887 (DB), Bhagirathi v. Raj 

(’22) 9 A I R 1922 Cal 358 (361) : 49 Cal 220 : 66 Incl Cas 273 (DB), Bharat 
Ramanuj v. Shrinath Chandra. 

(’15) 2 A I R 1915 Mad 884 (884) : 38 Mad 450 : 20 Ind Cas 976 (DB), Poolakkal 
Kattnr v. Chennagadam Mammadissa. 

(’30) 1930 Mad WN 572 (577), Dcvaki Mallayya v. Sanagaram Ramavadhanulu. 

(Every real suit is contentious — Case before the amendment.) 

(’99) 27 Cal 77 (92) : 4 Cal W N 254 (DB), Jogendra Chunder v. Fulkuman. 
(Transfer of an undivided share after the institution of a partition suit.) 

[But see (’07) 31 Bom 393 (398): 9 Bom LR 530 (DB), Krishnappa v. Sliivappa. 

(Friendly suits may be contentious.)] 

15. (’29) 16 AIR 1929 All 943 (945) : 52 All 139 : 123 Ind Cas 101 (DB), Shafi - 
nullah Khan v. Samiullali Khan. 

16. (’40) 27 AIR 1940 Nag 8 (13) : 188 Ind Cas 23 (DB), Badridas v. Pratapgir. 

17. (’34) 21 A I R 1934 Pat 270 (271): 151 Ind Cas 70, Juthan Tewari v. Paros- 

18. (’37) 24 A I R 1937 Nag 400 (402) : I L R (1937) Nag 452 : 172 Ind Cas 389, 
Gharbhoya Bhitnji v. Deodatta Biliari . 

19. (’07) 31 Bom 393 (398) : 9 Bom L R 530 (DB), Krishnappa v. Sliivappa. 

(•82) 6 Bom 703 (711, 712), Ahmedbhoy v. Vullibhoy. 

20. (’13) 21 Ind Cas 570 (571) : 16 Oudh Cas 225 (DB), Nuzliat-ud-daula Abbas 

Hussain Khan v. Dilband Began. r „7 

(’35) 22 AIR 1935 Pat 230 (230): 157 Ind Cas 86, Harxhar Prasad v. Laklian Lai. 

21 (’07) 31 Bom 393 (398) : 9 Bom L R 530 (DB), Krishnappa v. Sliivappa. 

22. See cases cited in fcot-note (14) to the efiect that a friendly suit is not conten¬ 
tious. . .. 

23. (’87) 11 Bom 708 (713) : 12 Ind Jur 102 (DB), Chcnvxrappa v. Puttappa. 
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proceedings in which any right to immovable property is directly and 
specifically in question. Suits or proceedings for personal reliefs against 
the defendants are outside this section. Thus, a proceeding under 
0 .34, R.6 of the Code of Civil Procedure 1 or a suit for rent 2 or a simple 
suit for money 24 does not operate as Its pendens. The mere fact that 
in such a suit an injunction is granted against the defendant from 
alienating his property 3 or an attachment is made of his properties 1 
does not make the suit one, in which a right to such property is directly 
and specifically in question. In IVorsley v. The Earl of Scarborough° 
where money was secured upon an estate and, in a suit in the Court of 
Chancery, the main question was, as to the right to the money, and the 
question relating to the estate on which the money was charged was 
only collaterally and not directly in question, it was held that the 
purchaser of the estate pending the suit was not affected by Us pendens. 
A suit against X as legal representative of Y, for recovery of money 
to be realised from the assets of Y in the hands of X, is not one in 
which the right to the property constituting the assets is directly and 
specifically in question. 6 In Anundo Moyee v. Dhonendro Chundcr 7 
which was a case before the Act, where X had attached certain properties 


Section 52 
Note 14 


Note 14 

1. (’30) 17 AIR 1930 Oudh 93 (95) : 5 Luck 625 : 125 Ind Cas 163 (DB), Badri 
Singh v. Eazari Singh. 

2. (’26) 13 A I R 1926 Cal 191 (192) : 90 Ind Cas 431 (DB), Dhirendra Nath v. 
Charusashi Debya. 

<•36) 23 AIR 1936 Cal 279 (281) : 63 Cal 1117 : 165 Ind Cas 17, Maliaraj Baha¬ 
dur Singh v. Nari Mollani. 

<’28) 15 AIR 1928 Cal 441 (442, 443) : 55 Cal 701 : 111 Ind Cas 340 (DB), Jaipial 
Abedin v. Hyder Ali Khan. 

2a. (’31) 18 AIR 1931 Oudh 63 (65) : 130 Ind Cas 113 (DB), Abdul Rahman 
Khan v. Inayat Bibi . (Claim for dower is simple money claim.) 

(’80) 1880 Pun Re No. 113, Mt. Chand Kour v. Mt. Fajjo. (Suit for merely 
a money decree on a mortgage bond.) 

'(’32) 19 AIR 1932 Bom 301 (302) : 139 Ind Cas 610, Lakshman v. Ramchandra. 

3 . (’30) 17 AIR 1930 AU 387 (388, 389) : 127 Ind Cas 577, Balbhaddar v. Balia. 
(’30) 17 AI R 1930 Lah 858 (859) : 128 Ind Cas 304, Darbari Ram v. Ohulam 

Farid Fazal Karim. 

<’14) 1 A I R 1914 Lah 356 (357) : 25 Ind Cas 180 (DB), Bhagwandas v. Kanshi 
Ram. 

4 . (’15) 2 A I R 1915 Oudh 157 (158) : 30 Ind Cas 238, Gur Charan Prasad v. 
Mt. Bachmi. 

<’29) 16 A I R 1929 All 846 (846, 847) : 122 Ind Cas 679, Saroop Singh v. Nar- 
singh. 

(10) 6 Ind Cas 40 (42) (DB) (Cal), Mahadeo Saran v. Thakur Prosad Singh. 

■(’41) 28 AIR 1941 Mad 208 (214): 195 Ind Cas 212 (DB), Lankaram v. Sundara- 
gopala. (A I R 1929 All 846 and 14 Cal W N 677 followed.) 

5. (1746) 26 E R 1025 (1026): 3 Atk 392. 

6. (10) 8 Ind Cas 1208 (1209) (Rang), Maung Ta Pan v. Maung Po Thaw. 

( 82) 9 Cal 406 (409) : 11 Cal L R 665 (DB), Bam Dhun v. Mohe&li Chunder . 

(08) 1908 Pun L R No. 52, Baghu Mol v. Pat Ram. 

( 03) 26 All 28 (31, 32): 1903 All W N 184 (DB), Bola Nath v. Maq-but-un-nissa. 
(Dissenting from 19 All 604.) 

[See also (’06) 2 Cal L Jour 138 (141) (DB), Ambika Charan v. Mukta Eis/iori.] 
7 * (’71) 16 Snth W R P C 19 (19): 14 Moo I A 101 (PC). 


T.P.55, 
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* 


in the mofussil before a suit for foreclosure had been instituted in the 
High Court of Calcutta, and purchased the same in execution, pending 
the foreclosure suit, their Lordships of the Privy Council held distin¬ 
guishing the case of Bishop of Winchester v. Paine 8 that the decree 
for sale made in the foreclosure suit could not operate as a judgment 
in rcm in the mofussil, but operated only in personam, and could not 
affect the title of persons who were no parties to the suit. 

But a suit or proceeding, in which, at its inception, no question 
as to right to any property is directly or specifically raised, may, at 
a subsequent stage thereof become a suit or proceeding in which such 
question is involved. Thus, a suit for maintenance in which no charge 
is asked for against any property is not, at its inception, one in which 
any right to immovable property is in question. But if the decree 
declares a charge on any particular property, the litigation thereafter 
becomes one in which such right is in question and a subsequent transfer 
of the property will be affected by lis pendens ® Similarly, where in 
a suit for mesne profits, the defendant furnishes security of specific 
immovable property for any amount that may be decreed in the suit, 
the litigation becomes, from the date the security is given, one, in which 
a right to immovable property is in question. A transfer, therefore, of 
such property after the date on which it is given as security will be 
affected by Us pendens} 0 So also where, in execution of a simple money 
decree against A as the legal representative of B, certain properties of 
A were attached and A objected to such attachment, it was held in 
a case, before the Act, that from the moment the objection was raised, 
the right to the property became the subject-matter of the litigation, 
and that a subsequent transfer thereof would be affected by lis pendens. 11 
In Bazayet Hossein v. Dooli Chand n& where, in a suit by creditors of 
a deceased person against his heirs for recovery of money from out of 
the assets, a decree was passed directing the defendants to account for 
the property, a transferee, who took the property after the decree, was 
held affected by lis pendens. A contrary view has, however, been taken 
by the Nagpur High Court, 1 - namely that the doctrine of lis pendens 
will not apply unless from the very beginning of the suit or proceeding 
the right to the property was in question, and that, where in a suit 
for money, a charge is declared by the decree on certain property, a 
transfer of the property subsequent to the decree, is not affected by lis 
pendens. Their Lordships relied upon the decision of the High Court of 

8. (1805) 32 E R 1062 (1063) : 8 R R 131 : 11 Yes 191 (197, 198). 

9 . (’36) 23 AIR 1936 Mad 589 (592) : 165 Ind Cas 453, Jagannatha v. Rama- 
chandra. 

10 . (’36) 23 AIR 1936 Mad 589 (592) : 165 Ind Cas 453, Jagannatha v. Rama- 
chandra. 

11. (’73) 19 Suth W R 197 (197) (DB), Maharanee Indurjeel Koocr v. Pootee 
Begum. 

11a. (1879) 4 Cal 402 (410) : 5 Ind App 211 (PC). 

12 . (’40) 27 AIR 1940 Nag 8 (13) : 188 Ind Cas 23 (DB), Badridas Lalchand v. 
Pratapgir. 
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Patna in the undermentioned case. 13 In that case the plaintiff sued for 
the recovery of money and also claimed that certain properties should 
be charged for the amount that may be decreed, but the Court granted 
merely a money decree without giving any charge on any property. 
It was held that a transfer of the property pending the suit was not 
affected by lis pendens for two reasons, firstly , that the actual decree 
did not affect in any way the property transferred, and, secondly, that 
the suit, even though asking for a charge in the plaint, was not one in 
which any right to immovable property was in question. It is submitted 
that the Nagpur view is not correct. Nor is the second reason given by 
the Patna High Court correct. 

A suit which, at its inception, is one in which a right to property 
is in question, may, at a subsequent stage, cease to involve any such 
question, in which case, it will cease to operate as Us pendens. Thus, 
where in a mortgage suit for sale of the mortgaged property, a money 
decree was passed against the defendant and subsequent to the decree, 
the defendant transferred the mortgaged property, it was observed by 
their Lordships of the Privy Council that so long as the decree stood the 
title of the defendant to the property was not “directly and specifically 
in question.” 14 In such cases, really, the transfer does not affect in any 
way the rights of the parties under the decree. 15 

A transfer made before the property is brought within the control 
and jurisdiction of the Court is not affected by Us pendens. Thus, where 
the plaintiff sued in respect of properties x and y and the defendant 
transferred property z while the suit was pending, but subsequently the 
plaintiff got the plaint amended by substituting property z for property 
y in the plaint description of property, it was held that the amendment 
did not relate back to the date of the plaint and that the transfer of z 
was not affected by lis pendens. 19 

The section will apply only where the property transferred is the 
same as the property in litigation. It has been held in some cases 17 that 
in order that the doctrine of lis pendens may apply, the property in 
litigation must be described with sufficient precision so that its identity 
can be ascertained. This view appears to be based on the theory that 
lis pendens operates as notice to the alienee and that the description of 
the property must be sufficiently precise to put him on his guard. It was 

13 . (’36) 23 AIR 1936 Pat 571 (572) : 165 Ind Cas 567, Bhagtvan Das v. Alcbar 
Hussain Khan. 

14 . (’05) 32 Cal 198 (212, 217) : 32 Ind App 1(PC), Chutterput Singh v. Maharaj 
Bahadoor Singh. 

15 . (’36) 23 AIR 1936 Pat 571 (572) : 165 Ind Cas 567, Bhagwan Das v. Akbar 
Hussain Khan. 

16. (’19) 6 AIR 1919 All 320 (321, 322) : 41 All 534 : 50 Ind Cas 919 (DB), Wall 
Bands Bibi v. T obey a Bifci. 

(’20) 7 AIR 1920 Nag 92 (92, 93) : 67 Ind Cas 652, Ramchandra v. Bhagwan. 

17 . (’40) 44CWN 788 (784, 785), Khulna Loan Co. Ltd. v. Tarapada Bose. 
(’09) 2 Ind Cas 85 (86, 87) (Cal), Loke Nath v. Achutananda. 

C85) 22 AIR 1935 Oudh 49 (61): 152 Ind Cas 1018 (DB), Radhey Lai v. Ram Lai. 
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accordingly held in the undermentioned case, 18 that an alienee who knew 
that the particular property was in litigation cannot rely upon the fact 
that the- property was misdescribed in the plaint. In the case noted 
below 19 the High Court of Bombay pointed out that the doctrine of lis 
pendens is not based on any theory of notice, and that therefore, the 
knowledge of the alienee as to the identity of the property he is buying, 
with the property described in the plaint, is immaterial, but it held'that 
the real question was whether the parties knew, from the description 
given in the plaint, what properties exactly were included in the 
litigation. It is submitted that the doctrine of lis peyidens is based 
neither upon the theory of notice to the alienee nor upon the fact that 
the party transferring knows that the property is included in the 
litigation. If as a fact the property is the subject of litigation, then 
a transfer thereof will be affected by lis j/endens. The question of the 
description of property in the plaint or proceeding is merely relevant in 
order to find out whether the property transferred is, or is not, included 
in the litigation. 

15, Applicability of doctrine of lis pendens to moveable 
property. — This section does not, in terms, apply to the transfers of 
moveable property pendente lite. But does the principle underlying the 
section apply to such cases? In Wigram v. Buckle;/, 1 it was held by 
the Court of Appeal in England that the doctrine of lis pendens does 
not apply to personal estate other than chattel interests in land. 
Lindley, L. J., observed : 

“If the doctrine of lis pendens were applicable to personal 
property generally, bankers and others could not safely make 
advances on ships or goods and that which represents them in 
commerce—for example, bills of lading, dock warrants, wharfingers’ 
receipts, nor upon stock and share certificates, nor upon debentures 
or policies, nor even on negotiable securities, without making 
searches in the Judgment Registry Office. Such a doctrine would 
paralyse the trade of the country, and there is no warrant for it 
either in the statutes relating to lis pendens or in the decisions 
of the Courts.” 

The view taken in Wigram's case 2 was followed in this country in 
the undermentioned cases 3 and it was held that the principle underlying 

18. (’21) 8 AIR 1921 Cal 730 (741) : 66 Ind Cas 34-5 (DB), Bcpin Krishna v. 
Jogeshwar. 

19. (’37) 24 AIR 1937 Bom 244 (252, 253): 170 Ind Cas 172 (DB), Acliut Sitaram 
v. Shivaji Rao. 

Note 15 

1. (1894) 63 L J Ch 689 (692,693): (1894) 3 Ch 483 : 71 L T 287 : 43 W R (Eng) 147. 

2. (1894) 63 L J Ch 689 (692, 693): (1894) 3 Ch 483 : 71 L T 287 : 43 W R (Eng) 
147, Wigram v. Buckley. 

3. (’96) 9 C P L R 22 (24, 26), Haji Sayed Naimuddin v. Sidkaram. 

(’12) 13 Ind Cas 849 (850) : 36 Bom 189 (DB), Govind v. Jijibai Saheb. 

(’01) 23 All 331 (335) : 1901 All W N 91 (DB), Cliunni Lai v. Abdul Ali Khan. 
(Assumed that doctrine does not apply to moveable property—But mortgage decree 
held to be immovable property and the doctrine held applied to the transfer of such 
decree.) 
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the section hacl no application to moveable property. A different view 
has, however, been taken in some cases. In Banke Behari Lai v. 
Raqhubir Dayal* Sulaiman, J., expressed the view that the principle 
of the section would be applicable to moveable property. In Talari v. 
Viswanathan 8 it was observed obiter that the principle of the section 
was applicable to moveable property if the alienee is ■proved to have 
had notice of the pending suit. 6 It is submitted that these views are 
not correct. 

% 

16. Only property in litigation cannot be transferred— 

The section applies only where the property in litigation actually is 
transferred. It cannot, obviously, apply where the property transferred 
is other than the one in litigation. 1 

There is no general doctrine of law that nothing that accrued 
between the date of the suit and the date of the decree could alter the 
relations existing between the parties. Where therefore, A, a cosharer 
in a village sold his shares to a stranger, and B another cosharer 
instituted a suit for pre-emption but during the pendency of the suit 
the stranger obtained by gift from another cosharer another share in 
the village and thus himself became a cosharer, it was held by their 
Lordships of the Privy Council that B lost his right to pre-emption. 2 
This case was decided on a state of law which existed prior to the 
enactment of the Agra Pre-emption Act, XI of 1922, which provided in 
S. 19 that the right of pre-emption must not only exist at the date of 
the suit, but also at the date of the decree. The Act has, however, now 
been amended by the Agra Pre-emption (Amendment) Act (U. P. Act 
IX of 1929), and as amended, a right of pre-emption cannot be defeated 
by any voluntary transfer made in favour of the vendee after institution 
of a suit for pre-emption. 

17, Administration suit. — An administration suit like any 
other suit, will operate as Us pendens if the property transferred is 
directly and specifically in question in the suit. In a mere general claim 
for administration of a trust or of a deceased person’s estate, the suit 
does not operate as lis pendens , for though a property included in 
the estate may be “directly" in question it cannot be said to be 

[See also (’22) 9 AIR 1922 Pat 394 (395, 396) : 1 Pat 5 : 62 Ind Cos 900 (DB), 
Maharaj Bahadur Singh v. Shaikh Abdul Rahim. (It is more than doubtful if 
the doctrine of lis -pendens is applicable to moveable property.)] 

4 . (’30) 17 AIR 1930 All 380 (381,382) : 122 Ind Cas 189 (DB). (Transfer of decree.) 

5. (’15) 2 AIR 1915 Mad 502 (502) : 25 Ind Cas 133 (DB). 

6. See also (’34) 21 AIR 1934 Mad 40 (43) : 57 Mad 426 : 148 Ind Cas 1098, 
Velayuda v. Co-operative Rural Credit Society. 

Note 16 

• 

1. (’40) 44 Cal W N 783 (784, 785), Khulna Loan Co., Ltd. v. Tarapada Bose. 
(’25) 12 AIR 1925 Nag 274 (277) : 21 Nag L R 138 : 87 Ind Cas 253, Balwantrao 

v. Farid Saheb. 

2. (’32) 19 A IR 1932 P C 57 (60) : 59 Ind App 138 : 136 Ind Cas 402 : 54 All 
189 (P C), Hans Nath v. Ragho Prasad Singh. (AIR 1929 All 53 (F B), 
approved.) 
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Section 52 “specifically” in question. 1 But where the particular property is suffi- 

Note 17 cientiy indicated, in the suit, the suit would operate as lis pendens. 2 

Thus, where a Commissioner is appointed in the suit and he makes 
a report to the Court in which he finds that a particular land should 
he dealt with as the estate of the deceased person, the property comes 
from that time directly and specifically in question. 3 So also where an 
administration order is passed in the suit for sale of certain specified 
property. 4 

In Cliatturput Singh v. M altar a j Bahadoor , 5 their Lordships of 
the Privy Council held that a transfer, after an order for sale by the 
Receiver in an administration suit, and before such sale, is subject to 
the result of the suit by virtue of the doctrine of lis pendens. Their 
Lordships also observed that apart from the doctrine of lis pendens 
there was a broader proposition of law applicable .to such cases and 
their Lordships stated the proposition as follows : 

“ When the estate of a deceased person is under administration 
by the Court or out of Court a purchaser from a residuary legatee 
or heir buys subject to any disposition which has been or may be 
made of the deceased’s estate in due course of administration. In 
fact the right of the residuary legatee or heir is only to share in 
the ultimate residue which may remain for final distribution 
after all the liabilities of the estate , including the expenses of 
administration , have been satisfied." 

In Puran Chand v. Monmotlio Nath , 6 a suit was filed against the 
trustees of a certain estate for the ascertainment of the respective rights 
of the parties interested in the trust deed and for directions as to the 
administration of the trust. By an interim decree R.N. was declared 


Note 17 

1. (’23) 10 A I R 1923 Ran*; 69 (70) : 74 Ind Cas 54 (DB), A. L. A. R. Firm v. 
Mating Theive. (Suit between an heir and an administrator — Alienation by the 
administrator.) 

(’24) 11 AIR 1924 Rang 221 (232) : 2 Rang 4 : 79 Ind Cas 729 (DB), Lee Lim Ma 
Hooch v. Saw Mali Hone. (Do.) 

[See also (’27) 14 AIR 1927 Rang 186 (187): 5 Rang 266 : 103 Ind Cas 264 (DB), 
Ma Kin v. Ma Bwin .] v 

2. (1887) 35 Ch D 297 (305) : 56 L J Ch 530 (535) : 56 L T 842 : 35 W R (Eng) 
386, Price v. Price. 

(’24) 11 AIR 1924 Rang 221 (229) : 2 Rang 4 : 79 Ind Cas 729 (DB), Lee Lim Ma 
Hooch v. Saw Mali Hone. 

[See also (1768) 27 E R 439 (439) : Amb 676, Walher v. Smalwood .] 

3. (’30) 17 AIR 1930 Rang 132 (136) : 7 Rang 734 : 121 Ind Cas 792 (DB), K. Y. 
Chcttyar Firm v. Jamila Dibi. 

4. (’25) 12 A I R 1925 Cal 395 (398) : 51 Cal 1033 : 84 Ind Cas 830 (DB), Repin 
Krishna v. Bt/omhcsh Deb. 

5. (’05) 32 Cal 198 (218) : 32 Ind App 1 (PC). 

[See also (’25) 12 A I R 1925 Cal 395 (397) : 51 Cal 1033 : 84 Ind Cas 880 (DB), 
Bepin Krishna v. Brjomhesh Deb. 

(’25) 12 AIR 1925 Cal 703 (704): 88 Ind Cas 33 (DB), Monmotlio Nath v. Puran 
Chand. 

(’41) 28 A I R 1941 Rang 79 (80) : 193 Ind Cas 294 : 1940 Rang L R 826 (DB), 
Daw Shin v. Arjandas .] 

6. (’28) 15 AIR 1928 PC 38(39): 55 Cal 532: 55 Ind App 81: 108 Ind Cas342 (PC). 
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entitled to one-sixth share of the property x and, after other declarations, 
it was ordered that the trustees should retain the costs of the suit out of 
the trust properties. Thereupon, while further proceedings in the suit were 
still pending, R.N. mortgaged his one-sixth share to M. Subsequently, a 
further order in the suit was passed that property x should be sold for 
raising monies for payment of the costs of the trustees and the property 
was sold to N. It was held that M took his mortgage only subject to the 
further orders of the Court in the suit and therefore took it only subject 
to the sale. Their Lordships of the Privy Council further held relying 
upon Chatturpvt Singh v. Maharaj Bahadoor ,' that the principle of 
the decision applied equally to a suit for administration of the trust as 
to a suit for the administration of a deceased person’s estate. 

' In Ma Chit Su v. National Bank of India Ltd ., 7 8 where pending 
a suit for administration in the Chief Court, the property comprised in 
the suit was sold under the permission granted by a subordinate Court 
to the administrator appointed by it in a proceeding under the Probate 
and Administration Act, 1881, and the administrator was a party to the 
suit in the Chief Court, their Lordships of the Privy Council observed 
as follows: 

“The suit for an administration of the estate had been entertained 
by the Chief Court, and was pending in that Court; and it is 
difficult for their Lordships to understand that the Legislature 
could have intended that when a suit for administration of an 
estate is before a Court competent to entertain it and to order that 
accounts should be taken in the suit, any other Court should have 
power to grant permission for the sale of property part of the 
estate; but it appears from the judgments in this suit of the Chief 
Court that according to some rules of practice of the Chief Court, 
the Chief Court recognised a pow r er of another Court to grant 
permission, for the sale of property of the estate before the Chief 
Court.” 
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Notes 17-18 


18, Mortgage suits. — The doctrine of lis pendens applies to 
mortgage suits also. In such suits the equity of redemption of the 
mortgagor is directly and specifically in question 1 and a transfer either 

7 . (’05) 32 Cal 198 (217) : 32 Ind App 1 (PC). 

8. (’25) 12 AIR 1925 P C 261 (263) : 91 Ind Cas 432 (PC). 

Note 18 - 

1. (’31) 18 AIR 1931 AU 466 (480) : 134 Ind Cas 1 : 53 All 1023 (FB), Earn 
Sanehi Lai v. Janki Prasad. 

('80) 17 AIR 1930 All 597 (599) : 133 Ind Cas 23 (DB), Zahurul Hasan v. Badri 

Narain. (Transfer of property after final decree but before complete satisfaction 
of it.) 

<’33) 20 A I R 1933 All 201 (202): 144 Ind Cos 70: 55 All 235 (DB), Ram Charan 
v. Parmeshwar Din. (Transfer of property pending foreclosure proceeding.) 

(’10) 6 Ind Cas 800 (801) : # 18 Oudh Cas 50 (DB), Zahidali v. Rudra Singh. 

(’08) 8 Cal L Jour 153 (155) (DB), Durga Prasad v. Madho Prasad. 

(’18) 18 Ind Cas 177 (178, 179) (DB) (Cal), Tinoodhan v. Trilokya Saran. (Suit 
to enforce a simple mortgage.) 
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privately by the mortgagor 2 or by way of compulsory sale in execution 
of a decree or otherwise 3 would be affected by the doctrine of lis pendens. 
The transferee would be bound by the decree in the suit. 4 He takes it 

(’22) 9 AIR 1922 Nag 89 (91) : 66 Ind Cas 631 (FB), Jageshwar v. Moti. 

[See also (’21) 63 Ind Cas 144 (144) (DB) (All), Ram Charan v. Kanhai Lai 
(Final decree for sale—Judgment-debtor transferring his interest in the property 
mortgaged — The transfer or the fact that the transferee’s name did not appear 
in the decree held no impediments to the sale and did not affect the rights of the 
decree-holder to realise his money.)] 

2. (’37) 24 A I R 1937 P C 260 (261) : 169 Ind Cas 657 : 31 Sind L R 652 (PC), 
Parmeshari Dm v. Ram Charan. 

('88) 15 Cal 756 (761) : 15 Ind App 97 (PC), Radhamadhub v. Monohur. 

(’84) 6 All 444 (446) : 1884 All \Y N 158 (DB), Bhagwan Das v. Nathu Singh. 
(It makes no difference that the purchase is by a registered document, while the 
suit is on an unregistered one relating to the same property.) 

(1900) 22 All 243 (245) : 1900 All W N 51 (DB), Sheo Narain v. Chunni Lai. (A 
second mortgagee who takes a mortgage from a defendant mortgagor during the 
pendency of a suit on a prior mortgage, should be treated as a representative of the 
defendant in execution of decree within the meaning of S. 244, Civil Procedure 
Code, 1882.) 

(’89) 1889 All W N 91 (91) (DB), Dammar Singh v. Nazir-uddin. (Mortgage.) 

(’16) 3 A I R 1916 Oudh 232 (233) : 18 Oudh Cas 369 : 33 Ind Cas 657, Mahesh 
Bakhsh Singh v. Manohar Lai. 

(’74) 11 Bom H C R 64 (67) (DB), Gulabchand v. Dliondi. (Registered mortgage 
during pendency of suit by mortgagee under unregistered deed for foreclosure and 
sale—Rule of lis pendens applied.) 

(’74) 1874 Bom P .1 189 (DB), Ganeshbhat v. Chimr.ajirav. (Sale.) 

(’18) 5 AIR 1918 Bom 105(106): 43 Bom 240 : 48 Ind Cas 135 (DB), Morn Narsu 
v. Hassan Fattekhan. (Mortgage.) 

(’35) 22 AIR 1935 Oudh 49 (51) : 152 Ind Cas 1018 (DB), Radhey Lai v. Ram 
Lai. (Mortgage.) 

(’75) 23 Suth W R 382 (382) (DB), Pulnck Dharee v. Mahabccr Singh. (Suit on 
an unregistered mortgage—During the suit, sale by mortgagor by registered deed 
— Held, sale was subject to the doctrine of lis pendens.) 

(’37) 24 AIR 1937 Pat 13 (13) : 15 Pat 372 : 166 Ind Cas 312 (DB), Narayan 
Prasad v. Adarmani Dasi. (Sale.) 

3. (’17) 4 AIR 1917 Bom 151 (152) : 42 Bom 215:41 Ind Cas 246 (DB), Moti Lai 
Shiv Lai v. Poona Colton and Silk Manufacturing Co., Ltd. (Transfer effected 
under another Court’s order pending suit.) 

(’88) 15 Cal 756 (761) : 15 Ind App 97 (PC), Radhamadhub v. Monohur. 

(’31) 18 AIR 1931 All 466 (480) : 134 Ind Cas 1 : 53 All 1023 (FB), Ram Sanelii 
Lal'v. Janki Prasad. 

(’ll) 9 Ind Cas 772 (773) (Rang), Abdul Majid v. Abdul Majid. (Sale in execution 
of money decree against mortgagor.) 

(’74) 11 Bom H C R 139 (143) (DB), Ravji Narayan v. Krishnaji Lakshman. 

(Sale in execution of money decree pending suit.) 

(’98) 1898 Bom P J 38 (DB), Mingel Antone Lope v. Vinayak Keshav. (Sale of 
the same property by Court in execution of money decree.) 

(’25) 12 AIR 1925 Oudh 496 (498) : 29 Oudh Cas 37 : 89 Ind Cas 570 (DB), Qud- 
ratullah Khan v. Mt. Gulqandi. (Sale of property in execution of money decree.) 
(’29) 16 AIR 1929 All 601 (602) : 118 Ind Cas 660, Dodey Ram v. Mt. Gulkando. 
(Auction sale in execution of Government dues.) 

4 . (’33) 20 AIR 1933 All 201 (202) : 55 All 235 : 144 Ind Cas 70 (DB), Ram 
Charan v. Parmeshwar Din. 

(’40) 27 AIR 1940 Cal 150 (152, 153) : 187 Ind Cas 416 (DB), Amulya Krishna v. 
Raruli Pioneer Co-operative Bank Ltd. 

(’85) 9 Bom 141 (145) (DB), Ramcliandra v. Mahadaji. (Redemption suit by 
mortgagor—Transfer of a part of the property pendente lite.) 
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subject to the incidents of the suit, 5 and one of the incidents is that a 
purchaser under the decree in the suit gets a good title against all 
persons whom the suit binds. 6 He cannot claim to redeem the mortgagee 
or purchaser in execution of the decree on the ground that he was not 
a party to the suit, though he could have redeemed the mortgagee 
before the sale. 7 

An application to file an award directing the sale of mortgaged 
property is an original proceeding to which the doctrine of hs pendens 
will apply. 8 A suit for contribution under S. 82 operates as a lis pendens 
and a transfer pending such a suit would be subject to the result of 
such suit. 9 

Where pending a suit between the mortgagor and the mortgagees, 
the mortgagor sold the equity of redemption to a stranger and the 
amount decreed as due in the first Court was increased in appeal, the 
purchaser was held bound by the result of the appeal and not entitled 
to claim that he was liable to pay only such sum as had been decreed 
at the time of the purchase as due to the mortgagees. 10 

(’28) 15 AIR 1928 Mad 612 (613): 111 Ind Cas 401 (DB), Arunachalam Chettiar 
v. Valambal Ammal. 

(’89) 16 Cal 355 (363) : 13 Ind Jur 381 (DB), Gour Sundar v. Hem Chunder. 
(Where a mortgage decree becomes inoperative by reason of the law of limitation a 
purchaser pendente lite is no longer bound by it.) 

5. (’22) 9 AIR 1922 Cal 235 (236): 66 Ind Cas 879 (DB), Nagendra Nath v. Sarat 
Kamini. 

(’33) 20 AIR 1933 All 201 (202) : 55 All 235 : 144 Ind Cas 70 (DB), Bam Charan 
v. Parmeshwar Din. 

6. ('18) 5 AIR 1918 Bom 105 (106) : 43 Bom 240 : 48 Ind Cas 135 (DB), Moru v. 
Basan. 

(’74) 1874 Bom P J 189 (DB), Ganeshbhat v. Chimnajirav. (Purchaser at sale in 
execution of decree acquires better title than the purchaser pendente lite.) 

7 . (’90) 18 Cal 164 (178): 17 Ind App 201 (PC), Uvics Chunder v. Zahur Fatima. 
('99) 26 Cal 966 (970): 4 Cal W N 317 (DB), Har Shankar Prasad Singh v. Shew 

Qobind Shaw. 

('25) 12 A I R 1925 Oudh 496 (498) : 29 Oudh Cas 37 : 89 Ind Cas 570 (DB), 
Qudratullah Khan v. Alt. Gulqandi. 

(’33) 20 AIR 1933 AU 201 (203) : 55 All 235 : 144 Ind Cas 70 (DB), Ram Charan 
v. Parmeshwar Din. 

(’09) 4 Ind Cas 731 (732) (DB) (Cal), Mahomed Tayab v. Hem Chandra. 

(’29) 16 AIR 1929 All 601 (602) : 118 Ind Cas 660, Dodey Ram v. ML Gulkando. 
[See also (’40) 27 AIR 1940 Cal 150 (152, 153) : 187 Ind Cas 416 (DB), Amulya 
Krishna v. Raruli Pioneer Co-operative Bank Ltd. 

(’34) 21 A IR 1934 All 972 (973): 149 Ind Cas 187, Sital Prasad v. Mahomed 
Murauwat Yar Khan. (If a defendant wanted to take advantage of a private 
sale made by a mortgagor after the decree in mortgage suit it is his duty to inter¬ 
vene in the execution proceedings and to pay the mortgage money and to stop the 
sale, and after the sale had taken place, it is not open to the purchaser from the 
mortgagor, against whom a decree for sale has been passed, to say that he could 
nullify the purchase under the mortgage decree.)) 

8. (’80) 4 Bom 84 (36, 37) (DB), Pranjivan Govardhandas v. Bajec. 

9. (’91) 13 All 371 (373) : 1891 All W N 133 (DB), Baldeo Sahai v. Baij Nath. 

10. (’29) 16 AIR 1929 P C 243 (246) : 56 Ind App 339 : 61 All 686 : 119 Ind Cas 
612 (PC), Sahib Chandra v. Lachmi Narain. 
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Section 52 The Us in a mortgage suit continues until the mortgage decree i 3 

Note 18 fully executed, 11 or, where the suit is one for foreclosure, until a final 

decree foreclosing the mortgagor’s right, is passed. 12 A transfer by the 
mortgagor of the mortgaged property between the date of the decree 
and before the date of the sale in execution of the decree, will be affected 
by lis pendens. 13 So also will be a transfer by him between the dates 

11. (’01) 23 All 331 (334): 1901 All WN 91 ( DB), Chunni Lai v. Abdul Ali 
Khan. 

(’ll) 9 Ind Cas 1027 (1023) (DB) (Cal), Madheshtcar Singh v. Mohamaya Prasad 
Singh. 

(’31) 18 A I R 1931 Mad 120 (122) : 130 Ind Cas 666, Abdul Muhamad v. Scetha- 
l ah slim i. 

(’34) 21 A I R 1934 Mad 353 (354, 355) : 150 Ind Cas 930 (DB), Aravamudhu 
Ayyangar v. Abiramavalli. 

(’10) 8 Ind Cas 288 (290) : 6 Nag L R 140, Dhiraj Singh v. Dina Nath. 

(’25) 12 A I R 1925 Mad 1039 (1039) : 87 Ind Cas 714, Marina Ammayi v. Si/a- 
ramayya. 

(’27) 14 AIR 1927 All 309 (310) : 100 Ind Cas 294, Sami Nath Singh v. Thakur 
Prasad Eai. (A person claiming under a transfer during the pendency of a mort¬ 
gage suit cannot prescribe a title against the mortgagee by adverse possession 
until the latter becomes entitled to actual possession by virtue of his purchase in 
execution of his mortgage decree.) 

(’40) 44 Cal W N 783 (786), Khubia Loan Co., Ltd. v. Tarapada Bose. (Lis in 
mortgage suit does not terminate till the security has been realised for satisfaction 
of the judgment debt.) 

(TO) 6 Ind Cas 40 (41) (DB) (Cal), Mahadeo Saran v. Thakur Prosad Singh. 

(’21) 8 AIR 1921 Cal 730(741): 66 Ind Cas345(DB), Bepin Krishna?. Jogeshicar. 
(See also (’67) 7 Suth W R 67(67) (DB), Baboo Raj Narain v. Sheera Mean. (A 
purchaser under a decree for sale obtained by the mortgagee under a simple mort¬ 
gage does not purchase subject to a conditional sale executed by the mortgagor 
after the prior mortgagee had obtained a decree of sale, but before the property 
was actually sold.)] 

12. (’07) 29 All 76 (80, 81) : 3 All L Jour 675, Parsotam v. Chlieda Lai. 

13. (’31) 18 AIR 1931 All 466(480): 53 All 1023:134 Ind Cas 1(FB), Ram Sanchi 
Lai v. Janki Prasad. 

(’04) 28 Bom 361 (363) : 6 Bom L R 303 (DB), Makanji v. Babaji. 

(’98) 22 Bom 939 (943) (DB), Shivji Ram v. W'aman. 

(To) 2 AIR 1915 Sind 9 (9, 10): 9 Sind L R 86: 31 Ind Cas 37 (DB), Kanaya Ram 
v. Lirithsing. (Second mortgage executed after the decree for sale on the first 
mortgage.) 

(’25) 12 AIR 1925 Mad 1039 (1040) : 87 Ind Cas 714, Marina Ammayi v. 
Sitaramayya. 

('09) 2 Ind Cas 85 (87) (Cal), Loke Nath v. Achutananda. 

(•05) 2 Cal L Jour 288 (300) (DB), Surji Ram v. Barhamdeo Pcrshad. 

(’08) 7 Cal L Jour 1 (35) (DB), Bhawani Koer v. Mathura Prasad. 

(’05) 32 Cal 891 (906) : 1 Cal L Jour 371 (DB), Har Persliad Lai v. Dal Mardan 

Singh. 

(’21) 63 Ind Cas 144 (144) (DB) (All), Ram Charan Das v. Kanhai Lai. 

(’09) 3 Ind Cas 791 (792) (DB) (Cal), Brojo Kishorec v. Mcajan Biswas. 

(’04) 9 Cal W N 171 (174), Bhugwan v. Nilkanta. 

(’09) 1 Ind Cas 213 (215) (DB) (Cal), Ajodhya v. Hardwar Roy. 

(’09) 1 Ind Cas 62 (66) (DB) (Cal), Brojonath v. Juggeswar. 

(•09) 4 Ind Cas 731 (731, 732) (DB) (Cal), Mahomed Tyab v. Hem Chandra. 
(Revenue sale of share of estate during pendency of execution proceedings on a 
mortgage decree.) 

('ll) 9 Ind Cas 840 (840) (Cal), Naha Krishna v. Mohit Kali. 

(’ll) 10 Ind Cas 49 (50) (DB) (Cal), Shyama Charan v. Mokhuda Sundari. 
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of the preliminary and final decrees. 14 In an old case before the Act it 
was held that a transfer by the mortgagee of the mortgaged property 
when a suit by him for foreclosure was pending could not be allowed to 
stand between the mortgagor and those rights to redeem which that 
suit, in its ultimate issue, may have left open and affirmed to him. 15 

See also Note 7. 

19, Partition suits.—A suit for partition of immovable property 
is one in which rights to immovable property are directly and specifically 
in question. Such suits will therefore operate as lis pendens. A transferee 
of property pending such a suit will therefore be bound by the decree 
passed in the suit. 1 In some cases 2 before the amendment of the 


(’18) 5 AIR 1918 Cal 524 (525) : 42 Ind Cas 624 (DB), Chandi Charan v. Nazi 
Jawadal. (Purchase in execution of a money decree, after the passing of a mort¬ 
gage decree, but before the sale of the property in execution thereof.) 

(’31) 18 AIR 1931 Pat 64 (67) : 10 Pat 234 : 130 Ind Cas 257 (DB), Glianshyam 
Das v. Ragho Singh. 

[See also (’28) 107 Ind Cas 195 (197) (Nag), Pokhardass v. Ganpat 2?no.] 


14. (’25) 12 AIR 1925 Nag 132(134): 82 Ind Cas 452:22 Nag L R 110, Lachiram 
v. Bholu. (Decree for foreclosure.) 

(’32) 19 AIR 1932 All 210 (212) : 136 Ind Cas 78 (DB), Moti Chand v. British 
India Corporation, Ltd. 

(’26) 13 AIR 1926 Nag 21 (22) : 23 Nag L R 86 : 95 Ind Cas 979, Premsukhdas v. 
Pir Khan. (Decree for foreclosure.) 

(’35) 22 AIR 1935 Oudh 49 (51): 152 Ind Cas 1018 (DB), Radhey Lai v. Ram Lai. 
(’10) 8 Ind Cas 288 (290) : 6 Nag L R 140, Dhiraj Singh v. Dinanath. 

(’15) 2 AIR 1915 All 27 (28) : 26 Ind Cas 879 (DB), Man Singh v. Amantaka. 

15. (’67) 8 Suth W R 399 (403) (DB), Seedec Nazeer AH v. Rajah Ojoodhaya 
Ram Khan. 


Note 19 

1. (’13) 18 Ind Cas 492 (493) (DB) (All), Tara Chand v. Bachnund Singh. (A 
transfer of mortgage debt during a partition suit is a transfer of immovable pro¬ 
perty.) 

(’36) 23 AIR 1936 Mad 887 (888-89) : ILR (1937) Mad 66 : 168 Ind Cas 294 (DB), 
Veerayya v. Venkata. 

(’39) 26 AIR 1939 Mad 275 (275) : 184 Ind Cas 824, Pattumadammdl v. Guru 

Nanjappa. (Rule of lis pendens operates from date of application for leave to sue 
in forma pauperis.) 

( 30) 1930 MadWN 572 (576), Devaki Mallayya v. Sanagaram Ramavadhanulu. 

' (’27) 14 AIR 1927 All 679 (680) : 103 Ind Cas 322 : 50 All 22 (DB), Munni Lai 

v. Ml. Phula. (Transfer during partition proceedings in Revenue Court_Doctrine 

of lis pendens applies.) 

(’98) 26 Cal 127 (128, 129) : 3 Cal W N 90, Jogendra Nath v. Debcndra Nath. 

i 8 AIR 1931 AU 45 (47) : 132 Ind Cas 333 < DB )* Nand Nishore v. Lallu. 

(26) 98 Ind Cas 1039 (1042) (DB) (Oudh), Lachhman v. Mahomed Ali. 

? 9 °°> 27 , Cal 77 ( 83 « 84 > : 4 Cal WN 254 (DB), Jogendra Chunder v. Fulkumari. 
I 28) 15 AIR 1928 Bom 65 (66) : 52 Bom 208 : 108 Ind Cas 17 (DB), Basappa 
Budappa v. Bhimangowda. 

(’34) 21 AIR 1934 Lah 457 (458): 148 I.O. 731(DB), Khem Chand v. Mul Chand. 

v *- 2 ^ IR ^ 915 /i Na ? " (90) : 11 Na 8 L R 21 : 27 Ind Cas 940, Chandan Singh 
Gtr * (Agricultural lease during pendency of transfer proceedings.) 

l ., 4) . 11 *** 1924 Nag 893 (894) : 78 Ind CftS 77 ( DB )« Baliram v. Ramchandra. 
(38) 23 AI R 1936 Nag 125 (126) : ILR (1936) Nag 22 : 165 Ind Cas 550 (DB), 
h%ladhar Uttamchand v. Shiwaji Qaneih • 

JoS 15 AtR 1928 Nag 198 (198,199): 109 Ind CftS 666, temchandra v. 


Section 52 
Notes 18-19 


87G 


TRANSFER OF PROPERTY’ PENDING SUIT 



Section 52 section it was, however, held that a partition suit was not necessarily a 
Notes 19-20 contentious suit and that the question whether it was a "contentious” 

suit would depend upon the facts of the particular case. These cases are 
no longer law in view of the amended section. But it has been held in 
a recent case of the Calcutta High Court 3 that a partition suit in which 
there is no contest as to the fractional share of the parties is not one in 
which their rights to the immovable property are directly and specifically 
in question, and that S. 5-2 does not apply to such a case. 

Where joint family property belonging to A and B was mortgaged 
to C, and pending a suit for partition between A and B, C purchased the 
whole property (the share of the plaintiff A as well as of the defendant B) 
in execution of his decree on the mortgage, it was held that the suit for 
partition could not continue, as C, having purchased the property could 
not be both a plaintiff as well as a defendant, and that his purchase 
could not be annulled by invoking the doctrine of Us pendens .* 

20. Suits for maintenance. — A maintenance suit in which 
a charge is asked for against properties described in the plaint is one 
wherein the right to immovable property is directly and specifically in 
question; the doctrine of Us pendens applies to such suits. 1 The fact 

(’17) 4 AIR 1917 Nag 44 (44, 4-5) : 14 Nag L R 18 : 43 Ind Cas 934, Fakirgir v. 
Mulchand. (Held, the doctrine of lis pendens did not affect a transfer made after 
institution of partition proceedings but before raising of question of title.) 

(’97) 1 Cal W N 62 (64) (DB), Shailc Khan Ali v. Pestonjec Eduljec. 

3. (’41) 28 AIR 1941 Cal 436 (437, 438) : 195 Ind Cas 856, Dhupati Banerjce v. 
Bon Behary. 

4. (’29) 16 AIR 1929 Cal 697 (699) : 57 Cal 597 : 126 Ind Cas 408 (DB), Baldeo 
Das v. Sorojini Dasi. 

Note 20 

1. (’38) 25 A I R 1938 Mad 357 (358, 359) : I L R (1938) Mad 829 : 174 Ind Cas 
493 (SB), Ramachandra Naidu v. Vengamma. 

(’28) 15 AIR 1928 Mad 713 (719) : 109 Ind Cas 872 (FB), Thimmanayanim v. 
Venkatappa. 

(’36) 169 Ind Cas 169 (171) (Nag), Mt. Maina v. Alisan Hussain. 

(’39) 26 AIR 1939 Cal 655 (656): 184 Ind Cas 518 (DB), Rcnuka Bala v. Nagendra 
Rath. (In this case, however, the mortgage was prior to the institution of main¬ 
tenance suit — Purchaser at a mortgage sale which took place during pendency of 
the maintenance suit was held not to be hit by lis pendens.) 

(’35) 22 A I R 1935 Mad 867 (868) : 59 Mad 101 : 158 Ind Cas 778 (DB), Rama- 
swami Pillai v. Trichinopoly Co-operative Credit Bank, Ltd. 

(’39) 26 AIR 1939 Bom 403 (404) : 185 Ind Cas 81, Gangubai v. Pagubai. (Even 
if the sale is to pay of! the mortgage prior to the institution of the maintenance 
suit.) 

(’40) 27 A I R 1940 Bom 395 (396) : 192 Ind Cas 257 : I L R (1941) Bom 1 (DB), 
Gangabai v. Paqubai. (Affirming AIR 1939 Bom 403.) 

(’06) 29 Mad 508 (510) : 16 Mad L Jour 413 (DB), Dose Tliimmanna Bhutta v. 
Krishna Tantri. 

(’29) 16 AIR 1929 Sind 102 (105, 106) : 116 Ind Cas 105, Rambhabai v. Doongersi 
Ragji. (Partition taking place subsequent to the institution of maintenance suit 
— Lis pendens applies.) 

(’30) 17 A I R 1930 Mad 824 (832) : 127 Ind Cas 809 : 54 Mad 132 (DB), Seetha- 
rainanuja Charyulu v. Vcnkatasubbamma. (The principle applies even during 
the period between the date of the plaint and the date of the decree.) 
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that the whole family property is enumerated in the schedule of the 
plaint but the charge is asked to be given on “a sufficient portion” 
thereof 2 or the decree gives a charge only against some of the properties 
though a charge is asked for against all the properties, 3 does not prevent 
the applicability of the doctrine of Us pendens. 

But where no charge is claimed in the maintenance suit, and 
properties are described in the schedule of the plaint for the purpose 
merely of determining the amount of maintenance, no question of Us 
pendens arises. 4 

Where properties are charged by the decree awarding maintenance, 
a transfer of such properties is affected by the doctrine of Us pendens 
even though the transfer is after decree, so long as the properties remain 
charged under the decree. 5 The Us in such a case continues so long as 
the maintenance is due under the decree. 6 The fact that the transfer 
was effected to pay off the plaintiff’s husband’s debts does not affect 
the above rule. 7 

But where the suit is only a personal claim for maintenance as, e. g., 
by a Hindu wife against her husband, this section has no application, 
inasmuch as no right to any immovable property is in question in the 



(’36) 23 A I R 1936 Mad 84 (85) : 161 Ind Cas 421 (DB), Lakshmidevamma v. 
Subba Rao. 

[See also (’33) 20 A I R 1933 Mad 858 (859) : 146 Ind Cas 417, Ponnuthaye 
Aminal v. Official Receiver, Coimbatore. (Doctrine of lis pendens not applied 
because the property had devolved on official assignee in bankruptcy by operation 
of law.)] 

[But see (’27) 14 A I R 1927 Mad 403 (404) : 99 Ind Cas 564, Official Receiver 
of Cuddapah v. Subbamma.~\ 

2. (’36) 28 A I R 1936 Mad 84 (85) : 161 Ind Cas 421 (DB), Lakshmidevamma v. 
Subba Rao. 

3. (’36) 23 A I R 1936 Mad 84 (85) : 161 Ind Cas 421 (DB), Lakshmidevamma v. 
Subba Rao. 

4. (’96) 19 Mad 271 (272, 273) (DB), Manika Gramni v. EUappa Chetti. 

5. (’39) 26 AIR 1939 Bom 403 (405) : 185 Ind Cas 81, Gangubai v. Pagubai. 

(’28) 16 AIR 1928 Mad 612 (612): 111 Ind Cas 401 (DB), Arunachalam v. 
Valambal. 

(’35) 22 A I R 1936 Mad 867 (869) : 69 Mad 101 : 158 Ind Cas 778 (DB), Rama- 
swam% Pillat v. Trichinopoly Co-operative Credit Bank, Ltd. 

(’36) 169 Ind Cas 169 (171) (Nag), ML Maina v. Ahsan Hussain. 

6 * (>35 l 22 1935 Mad 867 ( 889 > : 69 Mad 101 : 158 Ind Cas 778 (DB), Rama - 

swamt Pxllay v. Trichinopoly Co-operative Credit Bank, Ltd. 

}*! 1 f, Ind 169 < 171 ) (Nag), ML Mavia v. Ahsan Hussain. (Section 52, as 
amended applies to suits for maintenance in which a oharge is claimed on certain 
immova e properties specified in the plaint; and a maintenance decree creating a 
d " ge and orderin 8 Periodical payments in future is in its nature an executory 
If® ~ remains valid and operative during the period the decree-holder lives 
hnM " S f “ 0Qld therefore be held to be pending until the death of the decree- 

, , ai V er by the 3 ud 8 men ^debtor subsequent to the decree cannot affect 
obtained ) °* ^ decree ' holder unles3 the Court’s sanction to the transfer has been 

7 QangabIif^>^af° m " 6 192 ^ ^ 267 ‘ 1 L R ( 1941 ) Bom 1 (DB), 
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suit. An alienation by the husband of his properties pending such a 
suit is therefore not affected by lis pendens. 8 

21. Pre-emption suit. — The doctrine of Us pendens applies 
also to suits of pre-emption, as in the case of other suits. 1 Even a 
resale of the property by the vendee in favour of the vendor pending 
the suit for pre-emption will be affected by lis pendens and cannot 
affect the pre-emptor’s claim to a decree for pre-emption. 2 But it has 
l>een held that a sale pending a pre-emption suit in favour of a person 
having an equal or superior right of pre-emption to that of the plaintiti, 
does not conflict with the doctrine of lis pendens and is therefore valid.'* 


8. (’27) 14 AIR 1927 Mad 502 (502): 101 Ind Cas 806, Rattammav. Seshachalam. 
(The mere fact that the plaintiff mentions in the plaint all the property of the 
husband would not make the property subject-matter of the suit.) 

(’39) 26 AIR 1939 Bom 403 (404) : 185 Ind Cas 81, Gangubai v. Pagubai. 


Note 21 


1. (’30) 17 AIR 1930 Lah 356 (357) : 11 Lah 258 : 132 Ind Cas 369 (FB), Mool- 
chand v. Ganga Jal. 

(’14) 1 AIR 1914 Oudh 352 (353) : 17 Oudh Cas 150 : 24 Ind Cas 32, Ramshankar 
v. Nanik Prasad. 

(’34) 21 AIR 1934 Oudh 303 (307) : 9 Luck 475 : 149 Ind Cas 258, Salamat Ah v. 
Nur Mahomed Khan. 

(’41) 28 AIR 1941 Lah 433 (441) : ILR (1942) Lah 155 : 197 Ind Cas 227 (I'B), 
Madlio Singh v. James R. R. Skinner. 

(’19) 6 AIR 1919 Lah 427 (427) (DB), Mt. Prabhi v. Hamira. 

(’25) 12 AIR 1925 All 502 (502) : 88 I. C. 202 (DB), Durga Prasad v. Gangadin. 

(*25) 12 AIR 1925 All 487 (488) : 47 All 625 : 88 Ind Cas 761 (DB), Kchar Singh 

(’26)13 AIR 1926 All 179 (180) : 47 All 923 : 89 Ind Cas 219 (DB), Dhikhi Mai v. 

(’26^13 AIR 1926 All 180 (181) : 48 All 221: 90 Ind Cas 238 (DB), Bachan Singh 

(’27^14 AIR 1927 All 336 (337) : 100 Ind Cas 666 : 49 All 516 (DB), Bhagxcan 
Sahai v. Nanak Chand. 

(’29) 16 AIR 1929 All 440 (441) : 118 Ind Cas 43 (DB), Malik Singh v. Shiam 


(•30) 17 AIR 1930 All 354 (355) : 122 Ind Cas 887 (DB), Bhagirathi Dubcij s.Raj- 
kishore. 

2. (’25) 12 AIR 1925 All 487 (488) : 47 All 625 : 88 Ind Cas 761 (DB), Kchar 
Singh v. Jahangir Singh. 

(’25) 12 AIR 1925 All 502 (502) : 88 I. C. 202 (DB), Durga Prasad v. Gangadin. 

(’26) 13 AIR 1926 All 179 (180) ; 47 All 923 : 89 Ind Cas 219 (DB), Bhikhi Mai 

v. Debi Sahai. • r f 

(’29) 16 AIR 1929 All 440 (441) : 118 Ind Cas 43 (DB), Malik Smgh v. Shiam Lai. 

(’ll) 11 Ind Cas 645 (646) (DB) (All), Kedar Nath v. Bankey Bchari Lai. 

(’18) 5 AIR 1918 All 401 (401) : 46 Ind Cas 76 (DB), Tola Ram v. Gopal Singh. 

(’09) 3 Ind Cas 923 (928) : 5 Nag L R 136, Raijai v. Irbhan. 

(’06) 2 Nag L R 150 (157), Ganpatsa Mahadsa v. Joomabhai. (Sale to vendor after 

decree.) 

3. (’23) 10 AIR 1923 All 294 (294) : 72 Ind Cas 247 (DB), Her Keslii v. Mewa 

(’30)17 AIR a i930 h Lah 356 (357) : 11 Lah 258 : 132 Ind Cas 369 (FB), Moolchand 

(’llflO Ind^Cas 367 (369) : 1911 Pun Re No. 53 (DB), Sunder Singh v. Sajjan 
Singh. (Transfer to person having superior right of pre-emption.) 
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The reason given is that the sale does not really vest any new rights. 
All that the vendee does in such a case is to take the bargain in the 
assertion of his pre-existing pre-emption right and hence the sale does 
not offend the doctrine of Us pendens . 4 It is necessary, however, that 
the transfer should have been made in recognition of the superior 
right. A transfer made in favour of a person having a superior right but 
not in recognition of such right, will be affected by lis pendens. 6 Where 
the transferee had, at the time of the transfer to him, lost his right of 
pre-emption, by lapse of time, the transfer will be affected by lis 
pendens . 6 Where pending a suit for pre-emption, the defendant vendee 
sold the property again to a third person, and the plaintiff thereupon 
got the plaint amended by impleading the third person as a party, who 
raised the question of his own preferential right of pre-emption, and the 
same was heard and decided against the plaintiff, it was held that the 
latter could not thereafter fall back upon S. 52 and claim that the sale 
to the third party was affected by lis pendens. 7 

22. Suit for establishing will.—In a suit by devisees under 
a will for establishing the will, the heir at law’ is at liberty to invalidate 


(’ll) 10 Ind Cas 842 (843) (Lab), Karam Ilahi v. Hira. (Transfer to person having 

equal right of pre-emption.) 

(’35) 22 AIR 1935 Lah 808 (809) : 160 Ind Cas 349 (DB), Jasraj v. Gokal Chand. 

(Superior right.) 

(’10) 5 Ind Cas 249 (251): 1910 Pun Re No. 7, Muhammad Khan v. Sardar. (Do.) 

(’35) 22 AIR 1935 Lah 529 (532) : 16 Lah 921 : 160 Ind Cas 826 (DB), Hayat 

Bakhsh v. Mansabdar Khan. (Equal right.) 

[Se« also (’06) 2 Nag L R 150 (157), Ganpatsa Mahadsa v. Joomabhai. (Equal 
right — O&iter.)] 

[But see ('08) 30 All 467 (469): 5 All L Jour 477 (DB), Ghasitey v. Gobind Das. 
(Sale pendente lite to person having equal right — Lis pendens applies and 
plaintiff is entitled to a decree.) 

(’26) 13 AIR 1926 All 180 (181) : 48 All 221 :90 Ind Cas 238 (DB), Bachan Singh 
v. Bijai Singh. (Lw pendens applies even where sale is made to a person having 
an equal right — But proper procedure is to divide the property between the two 
plaintiffs and the vendee pending suit.) 

(’27) 14 AIR 1927 All 336 (337, 338): 49 All 516 : 100 Ind Cas 666 (DB), Bhag- 
tcan Sahai v. Nanak Chand. (Do.)] 

4. (-08) 1908 Pun Re No. 26 : 1908 Pun L R No. 145, Mahmud Khan v. Khuda 

Bakhsh. 

(’29) 16 AIR 1929 Lah 589 (590) : 123 Ind Cas 124, Sharif Hussain v. Nur 

Shah. 


(’ll) 10 Ind Cas 367 (370) : 1911 Pun Re No. 53 (DB), Sunder Singh v. Sajjan 
Singh . 

(’31) 18 AIR 1931 Lah 435 (435) : 135 Ind Cas 48 (DB), Bhag v. Ujagar Singh. 

S. (’21) 8 AIR 1921 Lah 363 (363) : 67 Ind Cas 304 (DB), Munshi Bam v. 
Maghar Mai. 

. 6 *(’ I4 ) 1 A® 1914 All 356 (357) : 36 All 60 : 22 Ind Cas 266 (DB), Kamta 
Prasad v. Raw Jag. 

(;21) 8 AIR 1921 All 105 (106) : 61 Ind Cas 34 (DB), Asa Singh v. Naubat. 

114) 1 AIR 1914 Oudh 352 (352) : 17 Oudh Cas 150 : 24 Ind Cos 32, Rama Shan¬ 
kar v. Nanik Prasad. 

(’ll) 10 Ind Cas 1007 (1008): 1911 Pun Re No. 30 (DB), Karam Alt v. Sultan. 

J* \ 05 ) 27 AU 544 (517): 2 All L Jour 428 (FB), Manpal v. Sahib Bam. 

{ 29) 16 AIR 1929 All 440 (441): 118 Ind Cas 43 (DB), Malik Singh v. Shiam 
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the will. An alienation by the devisees pending the suit will be affected 
by Us pendens. 1 


23. Suit for cancellation of trust deed. — A suit for the 
cancellation of a trust deed and for recovery of the immovable property 
comprised in the trust, is a suit in which the right to immovable property 
is directly and specifically in question. 1 


24. Suit for specific performance of contract — Suits for 
specific performance of contracts to transfer immovable property are 
suits in which the right to immovable property is directly and 
specifically in question and constitute Us pendens. 1 

25. Winding up proceedings. — A petition to wind up a 
company does not constitute a Us pendens against a contributory of the 
company. 1 As to insolvency proceedings, see Note 12. 


26. Suits for declaration of title. — Suits for declaration of 
title to immovable property are suits in which rights to immovable 
property are directly and specifically in question and consequently the 
doctrine of Us pendens applies to such suits. 1 

27. “Transferred or otherwise dealt with.’’ — The words 
“otherwise dealt with” will include the following: 

(l) The entering into a contract for sale of the land in suit, which 
is capable of specific performance. 1 _- 

Note 22 

1. (1742) 26 E R 509 (509) : 2 Atk 175, Garth v. Ward. 

Note 23 

1. (’25) 12 MR 1925 Cal 239 (244) : 84 Ind Cas 490 (DB), Bliola Nath v. 
Bhuthnath. Note 24 

1. (’09) 3 Ind Cas 696 (699) (DB) (Cal), Mati Lai Pal v. Preo Nath. 

(’22) 9 AIR 1922 Cal 412 (414) : 49 Cal 495 : 67 Ind Cas 103 (DB), Jahar Lai v. 

Bhupendra Nath. . Iri 

(’09) 2 Ind Cas 266 (267, 268) (DB) (Cal), Munni Begam v. Doolxchand. (Contract 

(’34)^1 1 r 1934 All 713 (714) : 148 Ind Cas 653, Pancham Palodar v. Kan - 
dliai (Suit for specific performance of an agreement to lease.) 

(’24) 11 AIR 1924 Mad 307 (307) : 76 Ind Cas 793, Vedacharx v. Narasimlia 

(Agreement to sell.) Note 25 

1 (1866) L R 2 Ch 171 (177) : 15 L T 523 : 15 W R (Eng) 292 : 36 L J Ch 
190, 215,-262, (MR) 732, 757, 802, In re Barned's Banking Co.; Ex parte 

Thornton. 

Note 26 

1. (’ 38 ) 25 AIR 1933 Lah 448 (451): 181 Ind Cas 400, Thahar Das v. Jai 

Kishen Das. . 

[See also (’16) 3 AIR 1916 Lah 379 (380) : 34 Ind Cas 957 (DB), Amir Chand v. 

Durga Das.] 

Note 27 

1. (’17) 4 A I R 1917 Oudh 193 (194) : 20 Oudh Cas 13 : 33 Ind Cas 582, Kubra 
Bibi v. Khudaija Bibi. 
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(2) Partition of the property in suit, 2 though a mere filing of a suit 

for partition is not a “dealing” with the property such as is 
contemplated by the section. 3 

( 3 ) The obtaining of a collusive decree or order 4 relating to the 

property. 

( 4 ) The entering into a compromise with a third party regarding 

the subject-matter of the suit. 6 

( 5 ) The erection of a fresh obstruction pending suit for removal of 

obstruction to property. 6 

(6) Surrendering property to a third person pending suit for 

possession. 7 

See also the undermentioned cases. 6 
In the following cases, the acts of a party were held not to amount 
to any transfer or other dealing with the property in suit: 

( 1 ) Where a party to a pending suit entered into a compromise 

with a third party merely recognising a transfer which had 
been made to him before suit. 9 

(2) A executed a mortgage in favour of B of certain properties and 

afterwards executed a trust deed vesting such property in the 
trustees. Subsequently, the trustees were discharged and A 
took possession of the properties. B then brought a suit on the 
mortgage and, pending the suit, A appointed new trustees. It 
was held that A’s act was not a “transfer or other dealing” 
with the property within the meaning of this section. 10 

2. (*18) 19 Ind Cas 885 (889) : 37 Bom 427 (DB), Ishwar Lingo v. Datlu Gopal. 

3. (’28) 15 AIR 1928 Mad 735 (741,745): 51 Mad 417: 112 I.C. 541(FB), Official 
Assignee, Madras v. Ramachandra. (Per Ramesam and Madhavan Nair, JJ.) 

4. (’34) 11 Oudh W N 390 (392, 393) (DB), Harkaran Singh v. Gaya Prasad. 
(’06) 1906 Pun Re No. 7: 1906 PunLRNo. 56, Harnam Singh v. Jiwan. (Consent 

decree in favour of another pre-emptor during pre-emption suit — Lis pendens 
applies.) 

(’26) 96 Ind Cas 450 (451, 452) (Lah), Bhag v. Ujagar Singh. 

5. (’22) 9 A I R 1922 Lah 403 (404) : 3 Lah 264 : 69 Ind Cas 698, Hazara Singh 
v. Bribe Khan. 

6. (’34) 21 AIR 1934 Lah 978 (979) : 154 I. C. 724, Narain Singh v. Imam Din. 

7. (’25) 12 AIR 1925 Nag 421 (421) : 21 Nag L R 144 : 94 Iud Cas 655, Mohan v. 
Bodhan. 

(’25) 12 AIR 1925 Nag 132 (134) : 82 Ind Cas 452 : 22 Nag L R 110, Lachiramr. 
Bholu. 

8. (’88) 1888 Pun Re No. 102, Mandu Khan v. Sandhi. (Mortgage with posses¬ 
sion — Suit for pre-emption — Mortgagor executing simple money bond, pending 

. suit, in substitution of mortgage bond — Pre-emption cannot be defeated by such 
act.) 

(’24) HAIR 1924 Bom 434 (436) : 48 Bom 435 : 80 Ind Cas 477 (DB), Subba 
Rama v. Venkatasubba. (Gift by A to B — Suit by A before registration of gift 
deed, to revoke gift— B getting document registered pending suit— Held per 
Madeod, O. J., that Its pendens applies.) 

9. ('29) 16 AIR 1929 Bom 337 (339) : 122 Ind Cas 66 (DB), Krishnaji Vinayak 
v. Motilal Magandas. 

10. (’89) 26 A I R 1989 Oudh 161 (172): 181 Ind Cas 165 : 14 Luok 543 (DB), 
Matiniuzaman Khan v. H. Hunter. 
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(3) An adoption pendente lite. u 

(4) An admission by a party to the suit of the execution of a deed 

before the Registering Officer. 12 

(5) Pending a mortgage suit, the mortgagor executed a mortgage to 

X for paying off other mortgages which had been executed 
prior to the suit in favour of Y and Z. It was held that X 
merely took over the prior mortgages and that the act of the 
mortgagor was not a new transaction or dealing with the 
property during the pendency of the suit. 13 

See also the undermentioned case. 14 


28. Transfer executed before suit. — It has been seen in 
Note 7 that rights existing before the suit are not affected by Us pendens. 
It follows that this section has no application to transfers made before 
suit. 1 Where a person is, subsequent to the institution of a suit, added 
as a party to the suit, the general principle is that the suit must, as 
against him, be deemed to have been instituted only on the date when 
he was so made a party. 2 A transfer by such person before he was so 
made a party cannot, therefore, be affected by the doctrine of lis 
pendens . 3 On the same principle where a person, not a party to the 
suit, transfers property pending suit, and subsequently, is made a legal 
representative of a party who dies, the transferee cannot be affected by 
the doctrine of lis pendens.* 


29. Transfer executed before suit but registered after— 

The section cannot apply so as to affect a transfer of property made 
before suit but registered thereafter. 1 As pointed out by their Lordships 


11. (’80) 5 Bom 630 (634, 635) (DB), Rambhat v. Lakshman Chintaman. 

12. (’13) 21 Ind Cas 602 (603) : 9 Nag L R 155 (157), Rafiuddin v. Brijmohan. 

13. (’10) 7 Ind Cas 473 (473) (DB) (Cal), Tara Prasad v. Kristo Prosad. 

[See also (’29) 16 A I R 1929 All 943 (945) : 52 All 139 : 123 Ind Cas 101 (DB), 
Shafiqullah Khan v. Samiullah Khan.] 

14. (’24) 11 AIR 1924 Mad 602 (602) : 75 Ind Cas 814 (DB), Uni Achan v. 
Kunhikrishnan. (Order under 0.21 R.101 of Civil Procedure Code, passed, during 
the pendency of suit, by which defendant was put in possession of property and 
more than a year had elapsed before the suit was disposed of — Held, lis pe)idens 
did not apply.) 

Note 28 


1. (’15) 2 A I R 1915 Mad 805 (806, 807) : 26 Ind Cas 353 (DB), Gopalam v. 
Ratnamma. (Sale by auction by Court before suit — Confirmation after suit — 
Lis pendens does not apply as purchaser’s title arises on the date of sale though it 
is confirmed afterwards.) 

2. Bee Limitation Act, S. 22 (1). Also Civil Procedure Code O. 1 R. 10 (5). 

3 ! (’32) 19 AIR 1932 Pat 270 (271) : 11 Pat 415 : 139 Ind Cas 78 (DB), Mt. Sheo - 
ratan Koer v. Kamta Prasad. 

(’25) 12 AIR 1925 Mad 487 (488) : 86 Ind Cas 187, Ammayya Pillai v.Narayana 
Chetli. 

4. (’25) 12 A I R 1925 Bom 176 (177) : 86 Ind Cas 126 (DB), Bala Ramchandra 


v. Daulu Rama. 


Note 29 


1. (’25) 12 AIR 1925 Mad 710 (710): 87 I. C. 568 (DB), Akki Guru v. Santhappa. 
(’25) 12 A I R 1925 Mad .359 (359) : 83 Ind Cas 133, Guru Basappa v. Setra 

Santhappa, 
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of the Privy Council, while registration is a necessary solemnity in order 
to enforce a transfer, it does not suspend the transfer until registration 
actually takes place. 2 This view is also held by the undermentioned 
Full Bench case. 3 

30. Transfers by operation of law. — The words the 
property cannot be transferred or otherwise dealt with by any party to 
the suit” clearly show that the section in terms does not apply to a 
transfer by operation of law. Section 2 cl. (d) also makes this clear. 
A transfer by operation of law takes place in cases of succession, 
bankruptcy and forfeiture. Thus, where pending a suit, the defendant 
becomes an insolvent and his property vests in the Official Receiver, 
neither this section nor the principle of Us pendens applies. 1 

31. Transfer by or in execution of decree or order. — A 
transfer by way of a court sale in execution of a decree or Older, 
though involuntary, cannot be said to be a transfer by operation of 
law within the meaning of this Act, inasmuch as S. 2 cl. (d) draws 
a distinction between a transfer by operation of law and a transfer 
by or in execution of a decree or order. This section, in terms, does 
not apply to such transfers also. 1 The general principle of the doctrine 


(’22) 9 A I R 1922 Mad 249 (249, 258) : 70 Ind Cas 212 (DB), Venkataramana v. 
Rangiah. 

(’77) 1877 Bom P J 81 (DB), Bapuji v. Icharam. 

[But see (’21) 8 A I R 1921 Pat 150 (152) : 5 Pat L Jour 715 : 59 Ind Cas 290 
(DB), Tilak Dhari v. Gour Narain .) 

2. (’27) 14 AIR 1927 P C 42 (44) : 100 Ind Cas 105 : 50 Mad 193 : 54 Ind App '89 
(PC), Kalyanasundaram v. Karuppa. 

3. (’25) 12 A I R 1925 Bom 210 (219, 227) : 49 Bom 388 : 87 Ind Cas 490 (FB), 
Atmaram v. Vaman. (Per Marten, Fawcett and Kincaid, JJ.) 

Note 30 

1. (’02) 25 Mad 406 (413, 423) : 12 Mad L Jour 282 (DB), Punintha Vein v. 
Bhashyam. 

(’03) 26 Mad 230 (236) : 12 Mad L Jour 368 (DB), Kadir Mohideen v. Muthu- 
krishna. 

(’22) 9 A I R 1922 Mad 335 (336) : 70 Ind Cas 357 (DB), Mokshagunam Subra - 
mania v. S. V. Ramkriahna. 

(’39) 26 A I R 1939 Nag 128 (129) : 183 Ind Cas 97, Indian Cotton Co. Ltd. v. 
Ramcharanlal. 

[See also (’33) 20 AIR 1933 Mad 858 (859): 146 Ind Cas 417, Ponnuthaye Ammal 
v. Official Receiver, Coimbatore. (Official Assignee held not bound by the decree 
passed in a suit instituted against the insolvent and his son.)) 

Note 31 

1. (“01) 23 All 60 (62) : 1900 All W N 199 (DB), Sukhdeo Prasad v. Jamna. 

The contrary view expressed in the cases noted below that the section applies to 
such cases is not correct : 

(’ll) 9 Ind Cas 840 (840) (Cal), Naba Krishna v. Mohit Kali. 

(’30) 17 AIR 1930 All 45 (47): 132 Ind Cas 333 (DB), Nand Kishore v. Lallu. 

{ 15) 2 AIR 1915 All 27 (28) : 26 Ind Cas 879 (DB), Man Singh v. Amantaka 
Prasad. 

(’23) 10 AIR 1923 Cal 252 (256) : 70 Ind Cas 427 (DB), Syama Charan v. Satya 
Prasad. 

( 22) 9 AIR 1922 Nag 81 (82) : 86 Ind Cas 850, Amolak Sao v. Mahipatrao. 

(31) 18 AIR 1931 All 460 (480) : 53 All 1023 : 134 Ind Cas 1 (FB), Ram Sanehi 
Lai v. Janki Prasad. 
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Section 52 of Us pendens will, however, apply to such cases. 3 In Moti Lai v. 
Note 31 

2. (’22) 9 AIR 1922 Nag 89 (90, 92) : 66 Ind Cas 631 (FB), Jageswar v. Moti. 

(’18) 5 AIR 1918 Mad 578 (579): 41 Mad 458: 44 Ind Cas 471 (SB), Manjeshwara 
Krishnayya v. Yasudeva Mallayya. 

(’91) 14 Mad 491 (492) : 1 Mad L Jour 476 (DB), Kunni Unuxh v. Amed. 

(’36) 23 AIR 1936 Cal 590 (592) : 168 Ind Cas 959, Emdad Alt v. Haran Sheikh. 
(’15) 2 AIR 1915 Cal 536 (538) : 28 Ind Cas 898 (DB), Maharaj Bahadur Singh 
v. Surendra Narain Singh. 

(’13) 18 Ind Cas 177 (179) (DB) (Cal), Tinoodhan v. Trilokya Saran. 

(’ll) 11 Ind Cas 464 (465) (DB) (Cal), Ram Doyal v. Ram Tanu. 

(’10) 6 Ind Cas 40 (41) (DB) (Cal), Maliadeo Saran v. ThaJcur Prosad Singh. 

(’09) 3 Ind Cas 696 (699) (DB) (Cal), Mali Lai v. Preo Nath. 

(’01) 28 Cal 23 (26) : 4 Cal W N 740 (DB), Dinonath Ghose v. Shama Bibi. 

(’74) 21 Suth W R 349 (351) (DB), Raj Kishan v. Radha Madhub. 

(’78) 4 Cal 789 (792) : 3 Cal L R 396 (DB), Lala Kali Prosad v. Buli Singh. 

(’86) 12 Cal 299 (301) (DB), Jliaroo v. Raj Chunder. 

(’01) 23 All 60 (64) : 1900 All W N 199 (DB), Sukhdeo Prasad v. Jamna. 

(’33) 20 AIR 1933 Mad 838 (838) : 146 Ind Cas 528, Rama Ayyar v. Rama- 
chandran. 

(’74) 7 Mad H C R 104 (111) (DB), Manual Fruval v. Sanagapalli Latchmi 
Devamma. 

(’18) 5 AIR 1918 Mad 1095 (1098) : 40 Mad 955 : 38 Ind Cas 778 (DB), Pethn 
Aiyar v. Sankara Narayana. (Per Napier, J.) 

(’24) 11 AIR 1924 Mad 307 (308): 76 Ind Cas 793 (DB), Vedachari v. Narasimha 

Mudali. 

(’23) 10 A I R 1923 Mad 442 (443) : 72 Ind Cas 464 (DB), Venkatarama Iyer v. 
Elumalai Naicker. 

(’20) 7 A I R 1920 Mad 126 (128) : 43 Mad 696 : 58 Ind Cas 501 (DB), Veyindra 
Muthu v. Mayanadan. (Per Seshagiri Aiyer, J.—It applies when the purchaser 
knows the pendency of the litigation and purchases property deliberately ignoring 

(’30) Ti I R 1930 Mad 570 (572) : 127 Ind Cas 228, Venkatasu’obarayudu v. 

(’37)^24 AIR 1937 Oudh 159 (163) : 12 Luck 540 : 165 Ind Cas 373 (DB), Rani 
Kaniz Abid v. Murlaza Husain Khan. 

(’17) 4 AIR 1917 Oudh 111 (112): 40 Ind Cas 146, Satgur Dayalv.Nand Kumar. 
(’27) 14 AIR 1927 Oudh 261 (263) : 2 Luck 496 : 102 Ind Cas 72 (DB), Abid 
Hussain v. Mt. Munno Bibi. 

(■25) 12 A I R 1925 Oudh 496 (497, 498) : 89 Ind Cas 570 : 29 Oudh Cas 37 (DB), 
Qudratullah Khan v. Mt. Gulqandi. 

(’25) 12 AIR 1925 Oudh 30 (33) : 82 Ind Cas 747, Basaioan v. Natha. (Absence of 
notice is immaterial.) 

(’15) 2 AIR 1915 Oudh 1 (3) : 30 Ind Cas 213, Kunj Behari Lai v. Ram Sahai. 
(’26) 95 Ind Cas 213 (214) (Oudh), Mahesh Brehman v.Ram Sagar. 

(’13) 20 Ind Cas 458 (460) : 16 Oudh Cas 148 (DB), Sohan Lai v. Jot Singh. 

(’33) 20 AIR 1933 Lah 10 (11) : 140 Ind Cas 534, Mulkh Raj v. Nanak. 

(’33) 20 A I R 1933 Lah 171 (172) : 141 Ind Cas 448, Ghulam Mohammad v. 

Sansar Chand. 

(’02) 27 Bom 266 (270) : 5 Bom L R 21 (DB), Byramji v. Chunilal. 

(’37) 24 AIR 1937 Nag 400 (401) : I L R (1937) Nag 452 : 172 Ind Cas 389, Ghar- 

bhoya Bhimji v. Deodatta Bihari Prasad. 

(’34) 21 AIR 1934 Nag 36 (38) : 30 Nag L R 284 : 148 Ind Cas 62, Ganpatrao v. 

Vithabai. 

(’39) 26 AIR 1939 Lah 146 (147), Lalit Mohan v. Hardat Rai. 

(’36) 23 A I R 1936 Lah 512 (513) : 165 Ind Cas 833, Gopal Singh v. Rao Baldco 

Singh. M . 

(’29) 16 AIR 1929 Bom 200 (201) : 116 Ind Cas 271, Narayan Kondaji v. Govind 

Krishna. 
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Karrabuldin , 3 their Lordships of the Privy Council applied the doctrine 
of Us pendens to a transfer of property in execution of a decree pending 
a suit for declaration of title to that property. Their Lordships further- 
stated that the transfer will be affected by Us pendens notwithstanding 
that the attachment under which the property was sold, had been 
effected before the institution of the suit inasmuch as attachment did 
not confer any title on the attaching creditor. 4 

There is, however, a difference of opinion on the question whether 
a sale in execution of a mortgage decree, the mortgage having been 
executed before the institution of the suit, is affected by the doctrine of 
Us pendens . In the undermentioned cases 5 it has been held that it is not 


(’24) HAIR 1924 Bom 467 (467) : 80 Ind Cas 453 (DB), Bhaskar Mahadev v. 
Shanker Vithal. 

(’88) 15 Cal 94 (97, 99) (DB), Gobind Chunder v. Guru Churn. 

(’30) 17 A I R 1930 Mad 824 (832) : 54 Mad 132 : 127 Ind Cas 809 (DB), Seetha- 
ramanujacharyulu v. V entcatasubbamma. 

(’96) 24 Cal 62 (74, 75) : 1 Cal W N 36 (FB), Ishan Chunder v. Beni Madhub. 
(’99) 3 Cal W N 323 (fi 25), Shyama Churn v. Ananda Chandra. 

(’39) 26 A I R 1939 Cal 655 (656) : 184 Ind Cas 518 (DB), Renuka Bala v. 
Nagendra Nath. 

(’29) 16 AIR 1929 All 601 (602) : 118 Ind Cas 660, Dodey Ram v. Mt. Gulkando. 
(’09) 32 Cal 891 (906) : 1 Cal L Jour 371 (DB), Har Pershad Lai v. Dal Mardan 
Singh. 

(’07) 11 Cal W N 828 (830) (DB), Raj Kishore v. Jadu Nath. 

(’30) 17 AIR 1930 Rang 132 (133, 135): 7 Rang 734 : 121 Ind Cas 792 (DB), K. V. 
Chettyar Firm v. Jamila Bibi. 

(’25) 12 AIR 1925 Pat 462 (464): 4 Pat 619 :90 Ind Cas 251 (DB), Mt. Ramdulari 
Kuer v. Upendra Nath. 

(’22) 9 AIR 1922 Pat 542 (543): 1 Pat 287 : 65 Ind Cas 325 (DB), Mathura Prasad 
v. Dasai Sahu. 

(’82) 6 Bom 567 (570) : 1882 Bom P J 183 (DB), Parvati v. Ztsan Sing. (This 
would be so even when the property sold in execution was attached before suit.) 
(’ll) 9 Ind Cas 772 (773) (Rang), Abdul Majid v. Abdul Majid. 

[See also (’34) 21 AIR 1934 Mad 40 (43) : 57 Mad 426 : 148 Ind Cas 1098, 
Velayuda v. Co-operative Rural Credit Society. (Obiter.) 

(’86) 12 Cal 414 (421) : 12 Ind App 171 (PC), Nilakant v. Suresh Chandra. 

(’24) 11 AIR 1924 Mad 449 (450) : 77 Ind Cas 504 (FB), Venkatarama v. 
Rangian Chetty. 

(’30) 17 AIR 1930 All 638 (640) : 125 Ind Cas 581 (DB), Moti Chand v. ilfaftabir 
Prasad. (Once a joint mortgage decree is passed against several items of property 
the mortgagee decree-holder is entitled to realise the entire amount from any 
part of these properties and he can also sell them in any order that he wishes to 
choose—Neither the judgment-debtor nor any transferee pendente lite from him 
s entitled to have the decretal amount split up and the liability apportioned.)] 
[But see (’86) 10 Bom 400 (405, 406) (DB), Labu Mulji Thakur v. Kashibai. 
(1900) 3 Oudh Cas 170 (171), Misri Lai v. Chutko. 

(’78) 1 All 688 (590) (DB), Ali Shah v. Husain Baksh. 

(’71) 15 Suth W R 308 (309) (DB), Nuffur Merdha v. Ram LalL] 

3. (’98) 25 Cal 179 (185) : 24 Ind App 170 (PC). 

4 . See also (’06) 29 Cal 428 (431) : 6 Cal W N 577 (FB), Frederick Peacock v. 
Madan Qopal. (Attachment does not confer any title.) 

}!15 l 1915 0udh 1 : 30 Ind Cas 213 > Kun i Behari Lai v. Ram Sahai. 

( 74) 21 Suth W R 349 (351) (DB), Raj Kishen v. Radha Madhub. 

■ 5. (’32) 19 AIR 1932 Mad 666 (673): 56 Mad 115 :139 Ind Cas 309 (DB), Chinna- 
«wam* v. Darmalinga. (Dissenting from 40 Mad 77 : A I R 1917 Mad 751.) 
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Section 52 
Notes 31-32 


affected; while a contrary view has been expressed in other cases. 6 It is 
submitted that the latter view is correct. Motilal’s case , referred to 
above, was one in which a sale in execution of a mortgage decree was 
held pending a suit for declaration and it was held that the doctrine of 
lis pendens will apply to the case. This decision has not been referred 
to in the cases holding that it is not affected. 

32. Compulsory sales for recovery of Government 
dues. — A compulsory sale for the recover}' of Government dues is 
sometimes free of all incumbrances under the particular law applicable 
to the case, and is sometimes subject to incumbrances, like an ordinary 
sale in execution of a decree of a Civil Court, conveying only the right, 
title and interest of the judgment-debtor. In the former case the moment 
the sale takes place, the mortgage or other incumbrance is extinguished. 
Consequently the sale, even though it takes place, pending a suit on the 
mortgage or other incumbrance, is not affected by lis pendens} In the 
latter case, the sale would be governed by the general doctrine of lis 
2 )endens . 2 In the undermentioned case 3 where pending a mortgage suit 
against an occupancy tenant, the landlord got the litnd sold under the 
provisions of the Madras Rent Recovery Act, vm of 18G5, for arrears 
of rent, it was held by the High Court of Madras that the landlord’s 
right was paramount to that of the parties to the suit and that the 
doctrine of lis pendens did not affect the sale. 


(’05) 32 Cal 891 (906) : 1 Cal L Jour 371 (DB), Harpershad Lai v. Dal Mardan 
Singh. (Per Mitra, J.—Bret, J., contra.) v 

(’26) 13 AIR 1926 All 480 (486) : 97 Iml Cas 4 (DB). Laclmii Narain v. Hirdey 
Narain. 

(’42) 29 AIR 1942 Cal 394 (401) (DB), Annapurna Dasi v. Sarat Chandra. 

6. (’22) 9 AIR 1922 Nag 89 (91) : 66 Ind Cas 631 (FB), Jogeshwar v. Moti. 

(’14) 1 A I R 1914 Sind 131 (132) : 8 Sind L R 264 : 28 Ind Cas 67 (DB), Mt. 
Chandulbai Dlialuma v. Basarmal Topanmal. 

(’31) 18 A I R 1931 All 466 (480, 489) : 53 All 1023 : 134 Ind Cas 1 (FB), Ram 
Sanehi Lai v. Janki Prasad. (Per Mukerjee, J., contra — 25 Cal 179 (PC), 
followed.) 

Note 32 

1. (’39) 26 A I R 1939 Mad 256 (256) : 181 Ind Cas 57, Ponnuswami Chettiar v. 
Obul Reddy. (Sale of land by Collector for arrears of rent due from ryot to land¬ 
holder is not affected by doctrine of lis pendens.) 

(’29) 16 A I R 1929 Rang 175 (176) : 7 Rang 113 : 117 Ind Cas 575 (DB), Abdur 
Rauf v. N. P. L. S. P. Chetlyar Firm. (Sale for arrears of property-tax under 
the Rangoon Municipal Act — Sale under that Act is free of incumbrances.) 

2. (’26) 13 AIR 1926 Mad 1161 (1163): 98 Ind Cas 201, Thammayya v. Ramanna. 
(Sale for recovery of dues under Abkari Act.) 

(’99) 26 Cal 966 (970): 4 Cal W N 317 (DB), Har Shankar Prasad Singh v. Shew 
Gobind Shaw. (Property sold at a revenue sale under Ss. 13 and 54 of Act XI of 
1859.) 

(’08) 7 Cal L Jour 1 (35) (DB), Bhawani Koer v. Mathura Prasad. 

(’22) 9 A I R 1922 Pat 542 (544) : 1 Pat 287 : 65 Ind Cas 325 (DB), Mathura 
Prasad v. Dasai Sahu. (15 Cal 546 followed.) 

(’09) 4 Ind Cas 731 (731) (DB) (Cal), Mahomed Tayab v. Hem Chandra. (Do.) 
(’03) 26 Mad 230 (236) : 12 Mad L Jour 368 (DB), Kadir Mohideen Marakkiar v. 
Muthukrishna Aiyar. (Sale for arrears of income-tax.) 

3. (’82) 5 Mad 371 (372) : 6 Ind Jur 570 (DB), Munisami v. Dakshanamurthi. 


TRANSFER OF PROPERTY PENDING SUIT 


887 


33. Sale under section 88 of the Criminal Procedure 
Code. —Where after the institution of a suit for the specific performance 
of a contract to sell a particular property, the same was sold under the 
provisions of Ss. 88 and 89 of the Code of Criminal Procedure in 
proceedings taken against the defendant, it was held by the Bombay 
High Court that the doctrine of lis -pendens will apply to such a sale. 1 

34. Transfer by permission of Court. — The doctrine of 
lis pendens will not apply to a transfer made pending a suit, after 
obtaining the sanction of the Court in which the suit is pending , for 
such transfer. 1 The sanction by another Court for a transfer cannot 
except the transfer from the operation of lis pendens . 2 Otherwise every 
sale in execution of a decree pending a suit will be valid and this, as has 
been seen already, is not the law. 

35. “So as to affect the rights of.” — A transfer or dealing 
pendente lite by a party to a suit or proceeding is not ipso facto void ; 
it merely cannot affect the rights of any other party to the suit under 
any decree or order that may be made in the suit or proceeding, 1 and it 


Note 33 

1. (’29) 16 AIR 1929 Bom 200 (201) : 116 Ind Cas 271, Narayan v. Govind. 

Note 34 

1. (’26) 13 AIR 1926 Pat 94 (98) (DB), Shripat Singh v. Naresh Chandra. 

2. (’17) 4 AIR 1917 Bom 151 (152) : 41 Ind Cas 246 : 42 Bom 215 (DB), Motilal 
Shiv Lai v. Poona Cotton and Silk Manufacturing Co., Ltd. (Suit on mortgage 
pending in High Court — Sanction for transfer taken in District Court in Poona— 
Transfer held not excepted.) 

Note 35 

1. (’20) 7 AIR 1920 Mad 126 (128): 43 Mad 696: 58 Ind Cas 501 (DB), Veyindra . 
muthu Pillai v. Maya Nadan. (Per Oldfield, J.) 

(’28) 15 AIR 1928 Mad 635 (637) : 110 Ind Cas 548 (DB), Rangasivami v. 
Sundarapandta. 

(’31) 18 A I R 1931 Oudh 157 (158) : 132 Ind Cas 767 (DB), Mathura Prasad v. 
Ghanshiyam Das. 

(’98) 2 Oudh Cas 330 (335), Ram Ratan v. Gokul Sah. 

(’37) 24 A I R 1937 Bom 244 (251) : 170 Ind Cas 172 (DB), Achut Silaram v. 
Shivajirao. 

(’41) 28 A I R 1941 Lah 433 (442) : I L R (1942) Lah 155 : 197 Ind Cas 227 (FB), 
Madho Singh v. James R. R. Skinner. 

(’13) 20 Ind Cas 458 (460) : 16 Oudh Cas 148 (DB), Sohan Lai v. Jot Singh. 

(’07) 9 Bom L R 1173 (1177) (DB), Nathaji Anandrav v. Nana. (The effect of 
the doctrine of lis pendens is not to annul the conveyance but only to render it 
subservient to the rights of the parties to the litigation.) 

(’40) 27 AIR 1940 All 141 (142, 143) : 187 Ind Cas 332, Ear Prasad v.Sita Ram. 
(’25) 12 AIR 1925 Nog 341 (342) : 87 Ind Cas 995, Sheokisan v. Doma. 

(’36) 23 AIR 1936 Nag 125 (126) : ILR(1936) Nag 22 :165 Ind Cas 550 (DB), Lila, 
dhar Uttamchand v. Shiwaji Ganesh. 

(13) 19 Ind Cas 885(889): 37 Bom 427 (DB), Ishwar v. Dattu. (A partition between 
defendants pendente lite affects the plaintiff’s rights under his redemption decree.) 
[See also (’16) 3 AIR 1916 Sind 37 (42) : 10 Sind L R 72 : 36 Ind Cas 968, Bhag - 
wanji v. Ganga. (Mortgage.) 

(’28) 15 AIR 1928 Mad 878 (879): 112 Ind Cas 619 (DB), Sivasankara Menon 

v. Purdkkal Ruppan. (Assignment of a decree during the pendency of another 

suit to which the assignor was a party—Assignee held bound by the decree passed 
in the suit.) 


% 
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Section 52 is only voidable at the instance of such party. 2 In other words the 

Note 35 doctrine of lis pendens applies only to transfers and other dealings 

which are inconsistent with the rights declared by the decree or order 
in the suit or proceeding. 3 Rights not embodied in the decree or order 
are not protected by this section. 4 

Illustrations. 

(1) Where the plaintiff’s suit is dismissed, a transfer by the 

defendant pendente lite cannot be said to affect the 
plaintiff’s rights under the decree. The transfer is, therefore, 
not vitiated by lis pendens. 5 

(2) Where, in a suit on a mortgage, only a money decree is passed, 

a transfer pendente lite by the defendant of the mortgaged 
property cannot be said to affect the rights of the plaintiff 
under the decree. 6 

(3) During the pendency of a mortgage suit, the defendant 

executed a lease of the mortgaged property to a third party. 
But after the mortgagee obtained a decree in his suit, he 
purchased by private sale from the mortgagor, the mort¬ 
gaged property in full discharge of his decree. It was held 
that the decree having been satisfied, the lease could not be 
said to affect the rights of the mortgagee under his decree, 
and was therefore not invalid. 7 

(4) A, having purchased the equity of redemption in certain 

property from the guardian of B, sued C, the mortgagee, for 
redemption. Pending that suit B filed a suit against A for 
setting aside the sale by the guardian, .and the suit was 
compromised to the effect that both A and B should be 
entitled to the equity of redemption in certain shares. 

(’28) 15 AIR 1928 Mad 612 (613) : 111 Ind Cas 401 (DB), Arunachalam v. 
Valambal. (Mortgage after maintenance decree had been passed — Mortgaged 
property held bound by the charge.)) 

2. (’28) 15 AIR 1928 All 3 (5) : 50 All 290 : 106 Ind Cas 255 (DB), Shyain Lai v. 
Solian Lai. 

(’40) 27 AIR 1940 All 141 (142, 143) : 187 Ind Cas 332, Ear Prasad v. Sita Ram. 

3. (’18) 5 AIR 1918 Mad 1095 (1097) : 40 Mad 955 : 38 Ind Cas 778 (DB), Pethu 
Aiyar v. Sankara Narayana. 

4 . (’19) 6 AIR 1919 Low Bur 103 (103, 104) : 10 Low Bur Rul 43 : 52 Ind Cas 
624 (DB), Subramanian Chetty v. Mahir Ali. 

5. (’38) 25 AIR 1938 Nag 30 (35) : ILR (1940) Nag 94 : 176 Ind Cas 57 (DB), 
Sahaudra Bai v. Sliri Deo Radha Ballabhji. 

6. See (’80) 1880 Puu Re No. 113, Mt. Chand Kour v. Mt. Fajjo. (Suit against 
heirs of mortgagor for recovery of money due on the bond without making refer¬ 
ence to collateral security.) 

(’36) 23 AIR 1936 Pat 571 (572) : 165 Ind Cas 567, Bhagivan Das v. Akbar 
Hussain Khan. (Plaint in a simple money suit for contribution containing prayer 
that decree to be passed may be declared to be charge on defendants’ share of 
property —Held that plaint was not one involving a claim against immovable 
property—Purchase of defendant’s property during pendency of the suit held not 
affected by the doctrine of lis pendens.) 

7. (’39) 26 AIR 1939 All 611 (612) : I L R (1939) All 809 : 184 Ind Cas 367 (DB), 
Ram Chander v. Maharaj Kunivar. 
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B was made a co.plaintiff in the redemption suit. It was 
held that the compromise did not affect the rights of C, the 
mortgagee. 8 

(5) Where the defendant in a mortgage suit, mortgaged the 

property pendente Hie and with that money paid off the 
mortgage in suit, it was held that the subsequent mortgage 
did not affect the rights of the mortgagee-plaintiff and was 
not vitiated. 9 

(6) On 6th October 1S8S W sued D for maintenance and alleged 

that a mortgage which had been made by D in favour of V 
could not affect the charge for maintenance on the property. 
A decree was passed on 22 nd August 1890 for maintenance 
against D’s interests in the properties but subject to the 
rights of V. In execution of a decree which V had obtained 
against D on his mortgage before 6th October 1888, V 
purchased the property in 1889. In execution of the main¬ 
tenance decree the properties were sold to M in 1920. It 
was held that v’s purchase did not affect the rights of the 
plaintiff' in the maintenance suit inasmuch as V’s rights 
were expressly saved from its operation. 10 

(7) Where pending a suit by a legatee to establish his right to 

represent the deceased person, a creditor sold the property 
of the deceased in execution of a decree obtained by him 
against the widow as the legal representative of the deceased 
person, it was held that inasmuch as the plaintiff claimed 
only to represent the deceased, and as the widow was also 
a legal representative and the decree was against her as 
such, the plaintiff was not affected by the transfer. 11 

See also the undermentioned cases. 12 


8. {'29) 16 AIR 1929 Bom 337 (339) : 122 Ind Cas 66 (DB), Krishnaji v. 
Motilal. 

9. (’26) 12 AIR 1925 Nag 21 (24) : 87 Ind Cas 264, Narayan v. Sycd Hafiz . 

10. (’24) 11 AIR 1924 Mad 449 (450) : 77 Ind Cas 504 (FB), Venkatrama Aiyar 
v. Rangiyan Chetty. 

11. (’30) 17 AIR 1930 Mad 930 (938) : 54 Mad 212 : 129 Ind Cas 469 (DB). 
Chalurbhujadoss Khushaldoss v. Rajamanicka. 

12. ('ll) 10 Ind Cas 16 (19) (DB) (Oudh), Debi Din v. Mannu Singh. (In 1888 
one C mortgaged certain share to R andS with possession—Three deeds of further 
charges were also executed—One B became entitled to a one-fourth of the interest 
of the mortgage executed by C— In 1896 B sub-mortgaged that one-fourth share 
to the appellant undertaking to put him in possession—In 1905 the appellant sued 
for possession and summons was served upon C on 22nd January 1905—On Febru¬ 
ary 16, 1905, C mortgaged his share to the respondents who subsequently redeemed 

he four mortgages of C —The appellant got a decree for possession — In a suit by 
he respondents for possession of the said share against appellant, it was held that 
under S. 52 the respondent could not take a valid mortgage and that he oould get 
possession only by paying one-fourth of the total mortgage share to appellant.) 

(12) 16 Ind Cas 102 (103) (DB) (All), Adanki Teli v. Afofi Ghand. (Mortgage- 
ecree Subsequent lease—Sale thereafter todisoharge mortgage-decree and decree 
discharged—-Lease is not void against private purchaser.) 
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here a party assents to a transfer by the other party pendente 
hie it cannot be said that his rights under the decree are affected by 
the transfer; consequently he cannot object to the transfer on the 
ground of lis pendens. 13 In Mangat Bai v. Duli Chand u A obtained 
a decree against B and in execution thereof purchased b’s property. 
The sale was set aside and A filed an appeal. Thereafter B sold the 
property to C who deposited the decree amount into Court and the 
same was withdrawn by A in full satisfaction of the decree. Nevertheless 
the appeal was continued and ended in favour of A. It was held that 
having withdrawn the money from Court A could not be allowed to 
invoke S. 52 in order to impeach the sale by B to c. 

Where in a suit on behalf of a minor plaintiff, the next friend on 
behalf of the plaintiff and the defendant compromise the suit, under 
which certain property is transferred by the defendant to the minor 
plaintiff, it cannot be said that the compromise is vitiated by lis 
pendens, though if it is not for the benefit of the minor it may not l>e 
binding on the minor. 15 

36. “Any party.” — The doctrine of lis pendens cannot 
obviously apply to any alienation or other dealings made by a person 
who is not a party to the suit. 1 Thus, an assignment by a puisne 
mortgagee of his rights pending a suit to which he is not a party is 
not affected by lis pendensr A person who is represented by an actual 
party to the suit is also a party to the suit for the purpose of this 
section. Thus, where one of several legal representatives of a deceased 
mortgagor was made a defendant to a suit on the mortgage it was held 
that he sufficiently represented the other heirs, and that a transfer, 
pending the suit, by another heir, who, though not an actual party, 
was represented by the defendant, was affected by lis lindens. 3 

(’21) 8 AIR 1921 Nag 69 (70) : 17 Nag L R33:54 I. C. 276, Baliram v. Xarayan. 
(First mortgagee X foreclosing without impleading second mortgagee F — F ob¬ 
structing delivery of possession to X —A' applying under 0.21. R. 100, C. P. C.— Y 
transferring his right to Z pending the proceedings —Z then suing for redemption 
of mortgage in favour of X — Held, the order for restoration of possession does not 
affect the right of redemption which Z had obtained from F and as part of such 
right to obtain possession from X.) 

(’13) 5 AIR 1918 Oudh 313 (319) : 47 Ind Cas 115, Ramadhin v. Jokhan. (Mort¬ 
gagee purchasing share of co-mortgagor pending redemption suit by another mort¬ 
gagor_Latter's right to redeem his share not affected.) 

13. (’26) 13 AIR 1926 Cal 204 (207) : 94 Ind Cas 533 (DB), Tiloke Chand v. J. B. 
Beattie <£ Co. 

(’18) 5 AIR 1913 Pat 299 (300) : 44 Ind Cas 726 (DB), Benode Behare v. Hira 
Singh. 

14. (’33) 20 AIR 1933 All 579 (581) : 55 All 735 : 147 Ind Cas 932 (DB). 

15. (’35) 22 AIR 1935 Bom 54 (641 : 152 I. C. 715 (DB), Chhotabhai v. Dadabhai, 

Note 36 

1. (’25) 12 A I R 1925 Bom 176 (177) : 86 Ind Cas 126 (DB), Bala Ramachandra 
v. Daulu Rama. 

2. (’32) 19 AIR 1932 Pat 270 (271) : 11 Pat 415 : 139 Ind Cas 78 (DB), lit. Sheo- 
ratan Koer v. Kamta Prasad. 

3. (’03) 26 Mad 230 (234) : 12 Mad L Jour 36-3 (DB), Eadir Hohideer. v. Muthu- 
krishna. 
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37. “Any other party”—Co-defendants—The words “any 
other party” obviously mean a party other than the transferor himself. 
The transferor himself and his representatives in interest cannot invoke 
the doctrine as against the transferee. 1 

Illustrations. 

(1) T sued D for possession of certain property, and pending it 

he executed a mortgage of the property in favour of W. 
The suit was subsequently compromised to the effect that 
T and D should each take half the property. D was to pay 
off W’s mortgage and T was not to be liable for it. NY then 
sued T on his mortgage. It was held that T cannot invoke 
the doctrine of Us pendens as against his transferee \v 
and claim that W should not enforce the mortgage against 
the property in his hands. 1 ® 

(2) X obtained a money decree against Y and got his property 

attached in execution. Subsequently, Y mortgaged the pro¬ 
perty to z, and still later, sold the property to M with the 
leave of the Court under O. 21, R. 83 of the Civil Procedure 
Code, and paid off the decree. Z then sued M on the 
mortgage. It was held that M merely stood in the shoes 
of T, the transferor, and could not invoke the doctrine of 
lis pendens as against Z. 2 

In the undermentioned case, 3 the Court auction purchaser in 
execution of a mortgage decree was held to be a party to an order 
which might be made in the suit and could therefore impeach a transfer 
made by the mortgagor pending suit on the ground of lis pendens. 

Does the doctrine of lis pendens apply to co.de/endants in the 
same suit ? In other words, can one defendant question the alienation 
made pendente lite by another defendant in the suit? The answer will 
depend upon, whether the former can be said to be “ any other party 
to the decree or order” which may be made in the suit. 

In Bellamy v. Sabine* Lord Justice Turner stated that an alienee 
from a co-defendant pending a suit in which no decree could be made 
between the co-defendants, was exactly in the position of an alienee 
from a stranger to the suit and was not affected by lis pendens. He 
observed: 

“Generally speaking between co-defendants there can be no 
decree—Is it to be said that there is a lis pendens between them? 
.Leaving out of consideration the cases in which decrees can 

, „ Note 37 

1. See the illustrations. 

[See also (’17) 4 AIR 1917 Oudh 1 (7) : 41 Ind Cas 413, Abdul Wahab v. Basant 
Lai.] 

la. (’28) 15 A I R 1928 All 3 (5, 9) : 50 All 290 : 106 Ind Cas 256 (DB), Shyam 
Lai y. Sohan Lai, 

2. (’41) 28 A I R 1941 Mad 208 (214) : 195 Ind Cas 212 (DB), Lankaram v. 
Sundaragopala. 

3. (’98) 20 All 349 (851) : 1898 All W N 63, Thakur Prasad v. Gaya Sahu. 

4. (1867) 44 E R 842 (860) : 26 L J Ch 797 : 6 W R (Eng) 1 : 118 R R 228. 
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Section 52 be made between co-defendants (which are rare, and for the most 

Notes 37-38 part go no further than where it is necessary for the purpose of 

the plaintiff to adjudicate between the defendants), upon what 
ground is the case of a co-defendant to stand in a different ix)sition 
from that of a stranger?” 

But in Tyler v. Thomas 5 6 it was held that in certain cases the doctrine 
of Us pendens would apply even though the plaintiff may have no 
interest at all and the contest is between co-defendants only such as 
-niterpleader suits and administration suits. An alienation made by a 
defendant pending such a suit would be bound by the decree made 
against him in favour of the other defendant in the suit. In a suit 
instituted by creditors for the administration of a testator’s estate, the 
deficiency of the personal estate for the payment of the debts was 
payable out of two real estates devised separately to A and B. In 1846, 
the debts were ordered to be paid out of a’s estate alone, without 
prejudice to his right of contribution against B’s estate. In 1852 the 
suit was registered as a lis pendens , 5a and two months afterwards B 
mortgaged his estate to C, who had no notice of a’s rights. It was 
held that there was a lis pendens , as regards a’s rights, and that C’s 
mortgage must be postponed to A’s claims. 

It is, however, necessary that there should be an issue to he 
decided between the co-defendants even though the decision of such 
issue may not be necessary to give relief to the plaintiff in the suit. 0 
Where there is no such issue, one defendant cannot invoke the doctrine 
of lis pendens as against the acts of another. Where therefore M sued 
X and Y for declarations that a sale deed executed by M in favour of 
X and a subsequent mortgage executed by x of that property in favour 
of Y were not binding on him and, pending that suit z, in execution 
of a decree obtained by him against X purchased the property, it was 
held in a suit by Y upon his mortgage against X and z that Z was not 
precluded from questioning the validity of the mortgage by the doctrine 
of lis pendens. In the suit by M against X and Y there was no contest 
between X and Y as to the validity of the mortgage at all, and the 
result of M’s suit simply upheld the title of x to the property and his 
right to mortgage it to Y . 7 

38. “Any decree or order.” — These words will include a 
decree or order made on a compromise between the parties to the suit, 
provided that such compromise is not tainted by fraud or collusion. 1 

5. (1858) 53 E R 553 (556) : 25 Beav 47 : 119 R R 325. 

5a. For the understanding of the procedure of registration of a suit as a lis pendens, 
see Note 43. 

6. (’18) 5 A I R 1918 Mad 578 (579, 580) : 41 Mad 458 : 44 Ind Cas 471 (SB), 
Manjcshwara Krishnaya v. Vasudeva Mai lay pa. 

(’38) 25 A I R 1938 Pat 487 (493) : 178 Ind Cas 762 (DB), Nrisliingha Charan v. 
Asliutosh Deo. (Obiter.) 

7. (’18) 5 AIR 1918 Mad 578 (579, 580) : 41 Mad 458 : 44 Ind Cas 471 (SB), 
Manjcshwara Krishnaya v. Vasudeva Mallayya. 

Note 38 

1. (’06) 29 Mad 426 (430) : 16 Mad L Jour 372 (FB), Annamalai Chettiar v. 
Malayandi Appaya. 
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The decree will be binding on the transferee. 2 He cannot question it 
on the ground that it was wrongly passed 3 though he can question it on 
the ground of fraud . 4 

There is a difference of opinion as to whether the words “any 
decree or order" are limited to such decrees and orders as are appro¬ 
priate to the suit, having regard to the nature of the property involved 
and the. nature of the proceedings, or are wide enough to include any 
order whatsoever. The former view is taken in the undermentioned 
cases 6 and the latter in the cases noted below. 6 

39. Lease pendente lite. — There has been a difference of 
opinion on the question whether this section applies to leases pendente 
lite by a party to the suit. On the one hand it has been held that a lease 
in the ordinary course of management cannot be said to ‘affect’ the 
rights of the other party under any decree or order that may be passed 
in the suit and would therefore be binding on him. 1 On the other hand 


(’10) 6 Ind Cas 168 (169) (DB) (All), Ml. Jhuna v. Tara Chand. 

(’28) 15 A I R 1928 All 3 (7) : 50 All 290 : 106 lad Cas 255 (DB), Shyam Lai v. 
Sohan Lai. 

(’24) HAIR 1924 Mad 359 (360) : 76 Ind Cas 896, Parvalh Avimal v. Govinda 
Raja. 

(•20) 7 AIR 1920 Mad 391 (394) : 43 Mad 37 : 53 Ind Cas 428 (SB), Veeraghava 
Reddi v. Subba Reddi. 

(T9) 6 AIR 1919 Low Bur 103 (103) : 10 Low Bur Rul 43 : 52 Ind Cas 624 (DB), 
Subramanian Chelty v. Mahir Ali. 

( 26) 13 A I R 1926 Mad 50 (50) : 87 Ind Cas 213, Periamurugappa Asari v. 
Manicka Chetty. 

2. See Note 28. 

3. (TO) 5 Ind Cas 800 (801) : 13 Oudh Cas 50 (DB), Zdhid Ali v. Rudra Svigh. 

4. (T9) 6 AIR 1919 Oudh 317 (319): 22 Oudh Cas 171: 53 Ind Cas 572, Raghubar 
Dayal v. Binda Prasad. 

5. (’71) 8 Beng L R 474 (489) (DB), Kailas Chandra v. Fulchaxid Jaharri. 

(’01) 28 Cal 23 (26) : 4 Cal W N 740 (DB), Dinonath Ghose v. Shama Bibi. 

( 81) 8 Cal 79 (85) : 9 Cal L R 173 (DB), Kasimunnissa Bibi v. Nilratton. 

( 90) 18 Cal 188 (195) (DB), Kishory Mohan v. Mujaffar Hossein. 

( 38) 25 AIR 1938 Cal 1 (5) : 173 Ind Cas 828, Ramdhonedas Bulakidas v. Kedar- 
nath Mohato. 

6. (’22) 9 A I R 1922 Cal 358 (363) : 49 Cal 220 : 66 Ind Cos 273 (DB), Bharat 
Ramanuj Das v. Srinathchandra. 

(’30) 17 AIR 1930 Cal 539 (543): 127 Ind Cas 785 (DB), Sudhirendra v.Rancndra. 


Note 39 

1. (’16) 3 AIR 1916 Mad 323 (324) : 39 Mad 283: 28 Ind Cas 232 (DB), Penumeta 
oubbaraju v. Veegesena Seetharama Raju. 

SathWaj™ 1935 Mad 875 (8?8) : 159 Ind CSS 93, Venkata Somayajulu v. 

il A ™ 193 ° AU 289 (290) : 126 Ind Cas 28 - Ram Da V al v. Asghar Khan. 

i 6 /l 23 ^ 1936 Mad 942 (942) : 165 Ind Ca9 951 > Korlapalli Bandachar v. 
oethrajx Dongerchand. 

^kishtri m 1917 ° al 222 (225) : 39 Ind CaS I82, Madan Mohun Singh v. Raja- 

If} }? AI ^, 1927 Na 8 295 ( 29 6) : 103 Ind Cas 115, Misri Lai v. Bhim Rao. 

} 24 ' 14 A ??L 1924 Na 8 226 t 22 ?) : 75 Ind Cas 874, Karu v. Pandia. 

fOn *• AIR , 1927 299 (299) : 103 Ind Cas 306, Marotirao v. Tulsi Bai. 

„ ether ^ ease was granted in the ordinary course of management not 
decided — Hence case remanded.) 
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Section 52 it has been held that the question of ordinary management does not 

Note 39 arise under this section and that a lease like any other transfer pendente 

lite would be subject to the result of the suit or proceeding. 2 Where the 
lease cannot be said to be in the ordinary course of management it has 
been held that it cannot, of course, prevail in derogation of the rights of 


(’27) 14 AIR 1927 Nag 316 (318) : 103 Ind Cos 351, Sakharam v. Tukaram. 

(’84) 7 Mad 96 (99) (DB), Sri Gajapati v. Sri Gajapati. 

(’42) 1942 Oudh W N (B R) 16 (17) (DB), Gala v. Om Prakash. 

(’38) 1938 All L Jour (Sup) 20 (21), Ram Ghulam v. Collector of Banda. (Leases 
for purposes of cultivation during the pendency of partition proceedings.) 

[See also (’34) 18 R D 282 (283) (DB), Chhab Nath v. Baldeo .] 

2. (’98) 20 All 349 (351) : 1898 All W N 63, Thakur Prasad v. Gaya Sahu. (A 
lease, whatever its object, cannot but have the effect of, defeating to some extent, 
the rights of the auction-purchaser under the decree.) 

(’31) 18 AIR 1931 Bom 539 (542) : 134 Ind Cas 1223, Girdharlal v. Liladhar. 

(Lease must to some extent affect the rights of the other party.) 

(’36) 23 AIR 1936 Mad 942 (942) : 165 Ind Cas 951, Korlapalli Bandachar v. 
Sdhraji Dongcrchand. (Even if S. 65A applies the doctrine of lis pendens is not 
inapplicable.) 

(’25) 12 AIR 1925 Cal 251 (252, 253) : 85 Ind Cas 522, Kir an Chandra v. Dutt 
and Co. 

(’27) 14 AIR 1927 All 657 (658): 50 All 202:104 Ind Cas 292 (DB), Nisar Husain 
v. Sundar Lai. (Although a defendant mortgagor in a mortgage suit has power, 
so long as he retains his possession to grant leases in the ordinary course of manage¬ 
ment of his property, he cannot make transfers to enure beyond the time when 
the property passes by sale to his mortgagees.) 

(’36) 23 AIR 1936 All 661 (662) : 164 Ind Cas 762 (DB), Abdul Mughni Khan v. 
Alt. Farkhunda Bibi. 

(’12) 17 Ind Cos 1 (2) (DB) (Cal), Madan Mohan Singh v. Rajhishori. (Lease 
pending a mortgage suit — Purchaser of property in execution of mortgage decree 
can eject lessee.) 

(’36) 23 AIR 1936 Mad 887 (891) : I L R (1937) Mad 66 : 168 Ind Cas 294 (DB), 
Veerayya v. Venkata Bhashyakaralarao. (Grant of permanent occupancy rights 
in a home-farm land, i. e., land cultivated by the zamindar himself, held not binding 
being made during the pendency of partition suit.) 

(’10) 8 Ind Cas 288 (290) : 6 Nag L R 140, Dhiraj Singh v. Dina Nath. 

(’17) 4 AIR 1917 Mad 128 (130, 131) : 38 Ind Cas 1(DB), Ramasami Aiyangar v. 
Gobinda Iyer. (Per Seshagiri Aiyer, J.) 

(’24) 11 AIR 1924 Nag 211 (212): 78 Ind Cas 308, Motilal Gulabsao v. Ganpatrao. 
(’18) 5 AIR 1918 Nag 218 (219) : 14 Nag L R 133 : 46 Ind Cas 762, Ganesh v. 
Pandurang. (15 C P L R 6 followed.) 

(’15) 2 AIR 1915 Nag 89 (90) : 27 Ind Cas 940 : 11 Nag L R 21, Chandan Singh 
v. Fahirgir. 

(’36) 19 Nag L Jour 316 (318), Laxmichand v. Ghasiram. (Suit on mortgage — 
Lease by mortgagor pendente lite taking premium or nazrana.) 

(’02) 15 C P L R 6 (7), Narain Patel v. Abdul Alajidkhan. 

(’88) 1 C P L R 19 (23), Damdilal v. Davlatram. (Lease granted after suit for 
foreclosure was dismissed but before appeal filed — Lessee held bound by the fore- 
closure decree.) 

(’35) 22 AIR 1935 Oudh 462 (464) : 11 Luck 283 : 155 Ind Cas 1082 (DB), Thakur 
Bakhsh Sitigh v. Subedar Abhaidat Singh. 

(’27) 14 AIR 1927 Oudh 603 (604) : 2 Luck 659 : 103 Ind Cas 474, Nageshar 

Teicari v. Gudar Singh. t . _ 

(’23) 10 AIR 1923 Oudh 1 (3) : 69 Ind Cas 97, Bibi Saiduiviisa v. Faiyaz Hasan. 

(’41) 28 AIR 1941 Pat 577 (580) : 20 Pat 346 : 192 Ind Cas 451 (DB), Mahomed 
Hanif v. Khairat Ali. 

(’31) 15 R D 589 (592), Ashgar Ali v. Mahomed Yusuf. 

(1862) 1862 Marsh 122 (123), S. C. Koomeroonissa Begum v. Hunnooman Doss. 



TRANSFER OF PROPERTY PENDING SUIT 895 

the other party under any decree or order passed in the suit or 
proceeding. 3 It is submitted that the second of the views expressed 
above is correct. Before suit, the owner of property can certainly lease 
out his properties in the ordinary course of management. A mortgagor 
can, under S. G5A, lease out the mortgaged property in the ordinary 
course of management and such lease will, after the mortgage but before 
a suit on the mortgage is filed, be binding on the mortgagee. A mortgagee 
in possession may also under S. 70, cl. (a) lease out the mortgaged 
property in the ordinary course of management and such a lease, if 
made before any suit is filed for redemption, will be binding on the 
mortgagor. But where a suit is filed, no party to the suit cau prejudice 
the rights of the other party to any extent by the execution of a lease or 
any other kind of transfer, even though he may have the power to 
make a lease of the property in the ordinary course of management and 
at a time when there is no suit pending. The question of ordinary 
management does not arise under S. 52 4 and it does not seem to be 
permissible to create exceptions to the applicability of the section which 
is very wide, by saying that a lease in the ordinary 0001*56 of manage¬ 
ment cannot be said to affect the rights of the other party under any 
circumstances. 

It is, however, only to the extent to which it prejudices the other 
party under the decree or order that the lease is bad. Where pending a 
suit for redemption of a usufructuary mortgage the mortgagee leased 
out the property, it was held in the undermentioned case, 6 that the 
lessee could go on cultivating the land under his lease till the mortgagee 
is actually redeemed, and if by the operation of s. 21 of the Bengal 
Tenancy Act, the lessee obtained an occupancy right by reason of such 
possession, the mortgagor would be bound by the right of occupancy so 
acquired, though the lease, as a lease, would not have been binding upon 
him after redemption. 

40. Transferee pending suit is representative of trans¬ 
feror—Party within Section 47, Civil Procedure Code_ 

A transferee, pendente lite from a party to a suit will be bound by the 
decree or order passed in the suit even if he is not made a party to the 
Buit. He must be regarded as a representative in interest of the party 

3. ('37) 24 AIR 1937 All 9 (9, 10) : 166 Ind Cas 540 (DB), Jamoon v. Chakradar 

Jayal. (Mortgage decree pending execution—Permanent leases granted by mort¬ 
gagor.—Not binding.) 

(’32) 19 AIR 1932 All 480 (481) : 139 Ind Cas 166 (DB), Mt. Aziz Fatma v. 
Mukund Lai. (Lease for 20 years.) 

J, 84 } 7 Ma< * 98 (") ( DB ). Sri Qajapali v. Sri Oajapati. (Permanent lease.) 

( 39) 1939 All W R (B R) 37 (38), Ram Das Singh v. Udit Narain Singh. (A per¬ 
manent lease during the pendenoy of a mortgage suit is not in the ordinary course 

of management of zamlndari property and hence is a nullity under S. 52 of the 
T, P. Act.) 

*■ 8 Ind Cas 288 (290) : 6 Nag L R 140, Dhiraj Singh v. Dinanath. 

3. (87) 24 AIR 1937 Cal 763 (764) : I L R (1937) 2 Cal 181:174 Ind Cas 88 (DB), 
Pramatha Nath v. Sashi Bhtisan. 

i non\ Note 40 

V 37 > 24 A I R 1937 P C 260 (261) : 169 Ind Cas 657 : 31 Sind L R 652 (PC), 
Parmeshari Din v. Ram Charan. 
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in the property in suit, for the purposes of s. 47 of the Code of Civil 
Procedure.- Thus, if the suit is for foreclosure of a mortgage and the 
purchaser pendente lite has obtained possession, and a final decree is 
passed for foreclosure in the suit, the mortgagee decree-holder can in 
execution proceedings recover the property from the purchaser. 3 Even 
an auction purchaser of the property pending a suit in respect of the 
property is a representative of the judgment-debtor in the latter suit 
within the meaning of S. 47 of the Civil Procedure Code. 4 

( 15) 2 AIR 1915 Oudh 200 (203) : 30 Ind Cas 289 (DB), Syed Husain v. Bank of 
Upper India Ltd. 

(’08) 30 All 231 (234): 1908 All W N 93 (DB), Wilayati Begam v. Nand Kishore. 
(’09) 1 Ind Cas 626 (630) : 36 Cal 675 (DB), H. Mathewson v. Sri Ram Kanai. 
(1862-63) 1 Hyde 160 (167), Kasim Shaw v. Unnoda Persaud. 

(’67) 7 Suth W R 225 (226) (DB), Umamoyi v. Tarinee Per shad. 

(’01) 23 All 331 (335, 336) : 1901 All W N 91 (DB), Chunni Lai v. Abdul AH 
Khan. (Transferee not made party to appeal — Result of appeal is binding on 
him.) 

(’12) 13 Ind Cas 641 (641, 642) (All), Kolpati Knar v. Rajdhari Lai. 

(’67) 7 Suth W R 103 (103) (DB), Naduroonissa Bibee v. Aghur Ali. 

(’84) 6 All 506 (509) : 1884 All W N 177 (DB), Hukumat Singh v. Zauki Lai. 
(’01) 28 Cal 23 (26) : 4 Cal W N 740 (DB), Dinonath v. Shama Bibi. 

(’68) 10 Suth W R 469 (473) (DB), Fuzeelun Beebee v. Omdah Beebee. 

(’30) 17 AIR 1930 Cal 15 (16) : 56 Cal 1130 : 121 Ind Cas 407 (DB), Harasit 
Goldcr v. Jaladhar Biswas. 

(’75) 23 Suth W R 329 (330) (DB), Rabia Khartum v. Mr. J. P. Wise. 

(’23) 10 AIR 1923 Cal 252 (256) : 70 Ind Cas 427 (DB), Syama Charan v. Satya 
Prasad. 

(’75) 24 Suth \VR359(361(DB), DhondhaiSingh v. Shaikh SuleemooddcenHosein. 
[See also (’21) 8 AIR 1921 Cal 801 (803) : 62 Ind Cas 167 (DB), Barendra Nath 
v. Martin <£ Co. (A prior mortgagee is in no way bound or affected either by the 
attachment of the subsequent encumbrance created pendente lite.]) 

[But see (’04) 31 Cal 658 (662) (DB), Krishna Kamini v. Dinomoney.) 

2. (’37) 24 A I R 1937 P C 260 (261) : 169 Ind Cas 657 : 31 Sind L R 652 (PC), 
Parmeshari Din v. Ram Charan. 

(’04) 26 All 447 (458, 463) : 1 All L Jour 65 (FB), Gulzari Lai v. Madho Ram. 
(’01) 28 Cal 492 (497) : 5 Cal W N 654 (DB), Mathewson v. Gobardhan. 

(1900) 22 All 243 (246) : 1900 All W N 51 (DB), Sheo Narain v. Chunni Lai. 
(Subsequent mortgagee who takes a mortgage during the pendency of suit on the 
prior mortgage is a representative of the mortgagor.) 

(’27) 14 AIR 1927 Bom 93 (95) : 51 Bom 37 : 100 Ind Cas 582 (DB), Krishnabai 
v. Savlaram. 

(’31) 18 AIR 1931 Bom 280 (283) : 133 Ind Cas 244 (DB), Amritlal v. Kantilal. 
(’36) 23 A I R 1936 All 479 (480) : 163 Ind Cas 926 (DB), Ramautar v. B. Bate 
Krishna. (Subsequent mortgagee taking mortgage during pendency of suit on first 
mortgage is a representative of mortgagor.) 

(’94) 16 All 286 (291) : 1894 All W N 84 (DB), Madho Das v. Ramji Patak, 

(’97) 19 All 332 (333) : 1897 All W N 73 (DB), Lalji Mai v. Nand Kishore. 

[See also (’14) 1 AIR 1914 Cal 828 (829): 41 Cal 418 : 25 Ind Cas 118 (DB), Tara 
Prasanna v. Nilmoni Khan.) 

(But see (’21) 8 A I R 1921 Mad 559 (561) : 66 Ind Cas 722, Mcyappa Chetty v. 
Meyappan Servai. (In view of the Privy Council decision in A I R 1937 P C 260 
this view is no longer good law.) 

(’28) 15 AIR 1928 Bom 65 (66) : 52 Bom 208 : 108 Ind Cas 17 (DB), Basappa v. 
Bhimangouda. (Do.)] 

3. (’37) 24 A I R 1937 P C 260 (261): 169 Ind Cas 657 : 31 Sind L R 652 (PC), 
Parmeshari Din v. Ram Charan. 

4. (’04) 26 All 447 (460) : 1 All L Jour 65 (FB), Gulzari Lai v. Madho Ram. 
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The consequence of the view that the purchaser pendente lite is 
the representative in interest of the party from whom he obtained the 
transfer is that where the property has been decreed to be given posses, 
sion to the plaintiff or the property is sold in execution of the decree, 
the transferee pendente lite cannot resist delivery of possession to the 
decree-holder or the auction purchaser as the case may be. 5 This is 
recognised in O. 21, R. 102 of the Code of Civil Procedure. 

Further, pending the suit the transferee is not entitled as of right 
to be made a party to the suit, though the Court has a discretion to 
make him a party. 6 See 0. 22 , R. 10 , Civil Procedure Code. 

Where the transferee pendente lite is made a party to the pending 
litigation, he is entitled to be heard on the merits of the case. 7 He can 
also prefer an appeal against the decree or order passed in the pending 
proceeding, even if his transferor does not appeal. 8 But he cannot take 
any plea which was not open to his assignor. 9 Nor can he plead that 
the suit is barred by limitation on the ground that the suit must be 
deemed to have been instituted against him on the date on which he 
was impleaded as a party. 10 


(’36) 23 A I R 1936 All 479 (481) : 163 Ind Cas 926 (DB), Ram Autar v. B. Bate 
Krishna. 

(’96) 24 Cal 62 (76) : 1 Cal W N 36 (FB), Ishan Chunder v. Beni Madhub. (Over- 
ruling 16 Cal 355.) 

5. (’ll) 11 Ind Cas 939 (939): 39 Cal 220 (DB), Midnapjire Zamindary Co., Ltd. 
v. Kumar Naresh Narain. 

(’25) 12 A I R 1925 Cal 1243 (1244) : 85 Ind Cas 1004, Golam Nabi v. F. W. 
Needham. 


6. (’24) HAIR 1924 Cal 188 (189) : 80 Ind Cas 538 (DB), Lakshan Chunder v. 
Nikunjamoni. 

(’98) 21 AU 149 (151) : 1898 All W N 214 (DB), Ishaq Ali Khan v. Cliunni. 
(Mortgagee during the pendency of a suit on a prior mortgage.) 

(’89) 1889 All W N 91 (92), Dammar Singh v. Naziruddvi. (Do.) 
f’84) 8 Bom 323 (337) : 8 Ind Jur 680, Ahmedbhoy v. VulUebhoy. (It is the 
practice in this country as well as in England to admit assignees pendente lite as 
parties to the suit.) 

(’37) 24 A I R 1937 Bom 244 (253) : 170 Ind Cas 172 (DB), Achut Sitaram v. 
Shivaji Boo. 

(*39) 26 A I R 1939 Nag 128 (129) : 183 Ind Cas 97, Indian Cotton Co. Ltd. v. 
Ramcharanlal Chunnilal. 


7. (’20) 7 A I R 1920 Mad 391 (396, 396) : 43 Mad 37 : 53 Ind Cas 428 (SB), 
Veeraghava v. Subba Beddi. 

[But see (’19) 6 AIR 1919 Mad 1194 (1195) : 43 Ind Cas 502 (DB), Subba Reddi 
v. Venkataseshiah. (Per Wallis, C. J. — If the alienee is made a party to the 
suit he cannot object to the Court passing the decree in terms of the compromise 
— Srinivasa Aiyangar, J., contra.)] 


S. (’35) 22 AIR 1935 Lah 640 (640) : 159 Ind Cas 
‘ and Sind Bank, Ltd. 


1087 (DB), Jit Singh v. Punjab 


(’ 01) 23 AU 331 (336) : 1901 AU W N 91 (DB), Cliunni Lai v. Abdul Ali 
Khan. 


10. (’30) 17 A I R 1930 AU 597 
-Badri Narain. 


(599) : 133 Ind Cas 23 (DB), Zahurul Hasan v. 
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Note 40 


T.P.57. 
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TRANSFER OF PROPERTY PENDING SUIT 

# 

41. Injunction on party to suit not to transfer. — In 

Turner v * Wright 1 it was held that since a transferee pendente lile 
from a party would be bound by the result of the suit, no injunction 
■u ill be granted against a party that he should not make any alienation 
of the property in suit. 

In Hadley London Bank ~ however, it was held that where 
there is a clear valid contract for sale and the suit is for specific per¬ 
formance of that contract, the Court will issue an injunction not to 
transfer pendente lite, but that where the result of the suit is open 
to serious doubt the Court will not grant an injunction. In this country 
it has been held that the fact that a party is protected by lis pendens 
is no ground why he should not also be further protected by an 
injunction restraining the other party from alienating the property. 5 
A party is, however, not bound to apply for an injunction, nor, even if 
he applies is the Court bound to grant it. 4 


42. Subsequent reversal or modification of decree or 
order, how far affects sale in execution of such decree, or 
the assignment of such decree. — It has been held that the 
doctrine of lis pendens has no application to cases where a property 
has been sold in execution of a money decree, but subsequently the 
decree is varied or reversed on appeal or otherwise. 1 A bona fide 
purchaser at such a sale will get a good title to the property notwith¬ 
standing the subsequent variation or reversal of the decree and the 
person in whose favour the variation or reversal is made can only 
claim restitution from the other party to the suit. 2 

It has been held in the undermentioned case 3 that where a decree 
is assigned to a third party and appeal is thereafter filed against it, 
the assignment is affected by the doctrine of lis pendens. This, it is 
submitted, is not correct. The final appellate decree is no doubt binding 
on the assignee but it is not so on the ground of the doctrine of lis 


Note 41 

1. (1841) 49 E R 252 (252) : 4 lieav 40 : 55 R R 9. 

2. (1665) 46 E R 562 (565) : 13 W R (Eng) 978 : 12 L T (N S) 654 : 142 R R 26. 

3. (’09) 2 Ind Cas 266 (267) (DB) (Cal), 3Iunni Begam v. Dooli Chand. 

(’12) 16 lad Cas 359 (361) (DB) (Cal), Pramatha Nath v. Jagannath. 

4. (1900) 23 All 60 (65) : 1900 All W N 199 (DB), Sukhdeo Prasad v. Jamna. 

Note 42 

1. (’05) 29 Bom 435 (448) : 7 Bom L R 585 (FB), Shivlal v. Shambhu Prasad. 

2. (’87) 10 All 166 (172) : 15 Ind App 12 (PC), Nawab Zain-ul-Abdin Khan v. 

Muhammad Asghar Ali Khan. 

(’13) 21 Ind Cas 570 (572, 573) : 16 Oudh Cos 225 (DB), Nuzhat-uddaula Abbas 
Husain Khan-x. Dilband Begam. 

(’86) 9 Mad 130 (133), Subbai/a v. Yallamma. (Order.) 

(’16) 3 A I R 1916 All 159 (160) : 38 All 240 : 34 Ind Cas 303 (DB), Pcarylal v. 
Hanif-un-Nissa. 

[But see (’73) 19 Suth W R 197 (198) (DB), Maharanee Indurjeet Koocr v. Mt. 
Pootee Begum.] 

3. (’16) 3 A I R 1916 Mad 745 (746) : 38 Mad 36 : 17 Ind Cas 420 (DB), Govind- 
appa v. Hanurnanthappa. 


# 
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pendens. The ‘decree’ cannot be said to be the subject-matter of the 
litigation. 

43. Registration of lis pendens. — As has been seen in 
Notel, the doctrine of lis pendens does not depend upon any doctrine 
of notice to the transferee. In England the difficulty arising out of 
the rule was removed by the Judgments Act, 1839, providing for the 
registration of every lis pendens and providing that no lis pendens 
should bind a purchaser or mortgagee without express notice thereof 
unless and until it was duly registered. The provisions have now been 
re-enacted in sections l, 2 and 3 of the Land Charges Act, 1925, 
(15 Geo. V, Ch. 22). 

There is no general provision for registration of lis pendens in this 
country. But, by two Local Acts of Bombay and Sind (Bombay Act 
XIV of 1939 and Sind Act XIV of 1939), provision has been made in 
the Registration Act for the registration of notices pending suits and 
proceedings and S. 52 has been amended, so far as those provinces are 
concerned by providing that a transfer will be affected by lis pendens 
only, if it is made after the registration of the notice of the suit or 
proceeding. 


a [5 3 . ( 1 ) Every transfer of immoveable property 
Fraudulent transfer, made with intent to defeat or delay 
the creditors of the transferor shall be voidable at the 
' option of any creditor so defeated or delayed. 

Nothing in this sub-section shall impair the 
rights of a transferee in good faith and for considera¬ 
tion. 

Nothing in this sub-section shall affect any law 
for the time being in force relating to insolvency. 

A suit instituted by a creditor (which term 
includes a decree-holder whether he has or has not 
applied for execution of his decree) to avoid a transfer 
on the ground that it has been made with intent to 
defeat or delay the creditors of the transferor, shall 

be instituted on behalf of, or for the benefit of, all 
the creditors. 

Every transfer of immoveable property made 
without consideration with intent to defraud a sub¬ 
sequent transferee shall be voidable at the option of 
such transferee. 

For the purposes of this sub-section, no transfer 
made without consideration shall be deemed to have 


Section 52 
Notes 42-43 


Section 53 
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been made with intent to defraud by reason only that 
a subsequent transfer for consideration was made.]* 

a. Section 53 was substituted for the original section by S. 15 of the Transfer of 
Property (Amendment) Act, 1929 (XX of 1929). 

Synopsis 


1. History of the section. 

2. Scope of the section. 

3. Section applies only to trans¬ 

fers of immovable property. 

4. Hindu and Muhammadan law. 

5. “Transfer of property.” 

6. Intent to defeat or delay credi¬ 

tors. 

7. Benami transactions not neces¬ 

sarily fraudulent. 

8. Transfer is valid until avoided. 

9. Who can avoid a fraudulent 

transfer. 

10. “Creditor,” meaning of. 

10a. “Of the transferor.” 

11. Subsequent creditors. 

12. Creditor need not obtain judg¬ 

ment on his debt before being 
entitled to impeach fraudulent 
transfer. 

13. “ At his option.” 

14. Plea in defence. 

15. Avoidance of transfer in part. 

16. Transfer taken in good faith and 

for consideration. 

17. Consideration. 

18. Transfer for dower. 

19. Good faith. 


20. Preference of one creditor over 

others. 

21. Transferee from a transferee. 

22. Questions of intent and good 

faith are questions of fact. 

23. Frame of suit under the section. 

24. Suit must be a representative 

one. 

25. Leave of Court. 

26. Defence need not be in repre¬ 

sentative capacity. 

27. Suit under this section is a “suit 

for land” within the meaning 
of the Letters Patent. 

28. Transferor insolvent — Suit by 

creditor under this section. 

29. Receiver in insolvency if can 

avoid fraudulent transfer under 
S. 4 of the Provincial Insol¬ 
vency Act. 

30. Distinction between this section 

and Ss. 53 and 54 of the Pro¬ 
vincial Insolvency Act. 

31. Sub-section (2) — Transfer in 

fraud of subsequent transferee. 

32. Auction purchaser, whether is a 

subsequent transferee. 

33. Plea of fraudulent transfer. 

34. Onus of proof. 

35. Limitation for suit to avoid docu¬ 

ment under this section. 


Other Topics (miscellaneous) 


Avoidance of transfer may be by defence 
to transferee's suit. See Note 14. 
Circumstances raising presumption of 
fraudulent intention. See Note 6. 

Effect of fraud inter partes. 

Where fraud inchoate. See Note 9. 


Where fraud carried out. See Note 9. 

Form of creditor’s suit. See Note 24. 

Fraudulent transfer of moveable property 
— Principle of section applicable. See 
Note 3. 


• The old section 53 ran as follows:— 

“ 53. Every transfer of immoveable property, made with intent to defraud 
prior or subsequent transferees thereof for consideration, or co-owners or other 
persons having an interest in such property, or to defeat or delay the creditors of 
the transferor, is voidable at the option of any person so defrauded, defeated or 
delayed. 

Where the effect of any transfer of immoveable property is to defraud, defeat 
or delay any such person, and such transfer is made gratuitously, or for a grossly 
inadequate consideration, the transfer may be presumed to have been made with 
such intent as aforesaid. 

Nothing contained in this section shall impair the rights of any transferee 
in good faith and for consideration.” 
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Material evidence to prove fraudulent 
intention. 

Consideration for transfer, a barred 
debt. See Note 6. 

Indebtedness of transferor on date of 
transfer. See Note 6. 

Relationship of parties. See Note 6. 

Transfer for inadequate consideration. 
See Note 6. 

Transfer of entire estate. See Note 6. 

Transfer reserving benefit to trans¬ 
feror. See Note 6. 

Transfer without possession. See Note 6. 

Value of property transferred. See 
Note 6. 

No presumption merely from gratuitous 
transfer. See Note 6. 


Protection of transferee in good faith 
and for consideration. See Note 16. 

Section applicable to transfers by Hindus 
and Muhammadans. See Note 4. 

Strangers canuct avoid transfer. See 
Note 9. 

Transfer made to defeat impending exe¬ 
cution. See Note 6. 

Transfers within the :cc:ion. 

Acquiescence in mutation. See Note 5. 

Deed of appointment. See Note 5. 

Partition. See Note 5. 

Transfer must affect creditors generally. 
See Note 6. 

Whether suit by creditor is necessary 
for avoidance of transfer. See Note 13. 


Section 53 
Note 1 


1. History of the section. — The general principle is that a 
man can do what he likes with his own property. Limitations on this 
right were introduced from motives of equity by various statutes in 
England. 1 By 13 Eliz., chap. 5- it was provided that conveyances of out/ 
kind of property, whether land or goods, with intent to defraud creditors 
were voidable at the instance of the person thereby prejudiced, except 
where the transferee had taken the property for good consideration and 


. Section 53 — Note 1 

1. (’38) 25 AIR 1938 Lab 156 (157) : 179 Ind Cas 267 (DB), Mila v. Mangal 
Ram. 


All conveyances etc., 
made to dejeat creditors 
to be void, etc., against 
them. 


2. The material sections of 13 Elizabeth, Chapter 5 run as follows: 

Section 1. Be it therefore declared, ordained and enacted, that all and every 

feoffment, gift, grant, alienation, bargain, and convey¬ 
ance of lands, tenements, hereditaments, goods, and 
chattels, or of any of them, or of any lease, rent, 
common, or other profits or charge out of the same 
lands, tenements, hereditaments, goods and chattels, or 
any of them, by writing or otherwise, and all and every bond, suit, judgment and 
execution at any time had or made sithence the beginning of the Queen’s Majesty’s 
reign that now is, or at any time hereafter to be had or made, to or for any intent 
or purpose before declared and expressed, shall be from henceforth deemed and 
taken (only as against that person or persons, his or their heirs, successors, execu¬ 
tors, administrators and assigns, and every of them, whose actions, suits, debts, 
accounts, damages, penalties, forfeitures, heriots, mortuaries, and reliefs by such 
guileful, covinous, or fraudulent devices and practices as is aforesaid, are, shall or 
might be in any wise disturbed, hindered, delayed or defrauded) to be clearly and 
utterly void, frustrate, and of none effect: any pretence, colour, feigned consideration 
expressing of use, or any other matter or thing to the contrary notwithstanding. 

Section 5. Provided also, and be it enacted, that this Act, or anything therein, 


o . . contained shall not extend to any estate or interest in 

interestfmade, cfc upon ^ teneraents ’ hereditaments, leases, rents, commons, 
good consideration and profits ’ ^oods or chattels, had, made, conveyed or 
bona fide to parties with- llssure< J. 01 ' hereafter to be had, made, conveyed or 
out notice of fraud . assured, which estate or interest is or shall be upon 

good consideration and bona fide lawfully conveyed or 
assur to any person or persons, or bodies politic or corporate, not having at the 
ime o such conveyance or assurance to them made any manner of notice or know* 
ge o such covin, fraud, or collusion as is aforesaid; anything before mentioned 
«> the contrary hereof notwithstanding. 
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Section 53 without notice of the intent to defraud. By 27 Eliz. chap. 4 3 it was 
Note 1 provided that conveyances of lands (not goods) with intent to defraud 

subsequent purchasers were void against such purchasers for value, 
except where the prior transferee had taken the property for good 
consideration and bona fide. 

Before the Transfer of Property Act was passed the said two 
statutes were applicable to the Presidency Towns of India. The principles 
underlying them were also applied in the mofussil in India as being in 
conformity with justice, equity and good conscience. 4 In s. 53 of this Act 


Fraudulent convey¬ 
ances, etc., made to 
defraud and deceive 
subsequent purchasers to 
be void as against them. 


3. The material sections of 27 Elizabeth, Chapter 4 run as follows : 

Section 2. For remedy of which inconveniences, and for the avoiding of such 

fraudulent, feigned, and covinous conveyances, gifts, 
grants, charges, uses and estates, and for the mainten¬ 
ance of upright and just dealing in the purchasing of 
tenements and hereditaments; Be it Enacted, lands, 
that all and every conveyance, grant, charge, lease, 
estate, incumbrance and limitation of use or uses of, in 
or out of any lands, tenements or other hereditaments, whatsoever had or made at 
any time heretofore, sithence the beginning of the Queen’s Majesty’s reign that 
now is, or at any time hereafter to be had or made, for the intent and of purpose 
to defraud and deceive such person or persons, bodies politic or corporate, as have 
purchased or shall afterwards purchase, in fee-simple, fee-tail, for life, lives, or 
years, the same lands, tenements, and hereditaments, or any part or parcel thereof, 
so formerely conveyed, granted, leased, charged, incumbered, or limited in use, or 
to defraud or deceive such as have, or shall purchase any rent, profits or commodity 
in or out of the same, or any part thereof, shall be deemed and taken only as 
against that person and persons, bodies politic and corporate, his and their heirs, 
successors, executors, administrators and assigns, and against all and every other 
person and persons lawfully having or claiming by, from or under them, or any of 
them, which have purchased or shall hereafter so purchase for money, or other 
good consideration, the same lands, tenements or hereditaments, or any part or 
parcel thereof, or any rent, profit or commodity in or out of the same, to be utterly 
void, frustrate and of none effect, any pretence, colour, feigned consideration or 
expressing of any use or uses to the contrary notwithstanding. 


Section 4. Provided also, that this Act or any thing therein contained shall 

not extend or be construed to impeach, defeat, make 
Act not to impeach voi j or f rus t r ate any conveyance, assignment of lease, 
conveyances made bona assu ’ rancei grant, charge, lease, estate, interest, or 
fide for good considera- ] imitat j 0Qj 0 f use or use s, of, in, to, or out of any lands, 

* l0n - tenements, or hereditaments heretofore at any time 

had or made, or hereafter to be had or made upon, or for good consideration, and 
bona fide to’any person or persons, bodies politic or corporate, anything before 
mentioned to the contrary hereof notwithstanding. 


Section 6. Provided nevertheless, that no lawful mortgage made or to be 

made bona fide, and without fraud or covin, upon good 
Saving for mortgages coQsjJeration, shall be impeached or impaired by force 
viade bona fide for good Q £ t his but shall stand in the like force and effect 
consideration. as same would have done if this Act had never 

been had or made: anything in this Act to the contrary in any wise notwith¬ 
standing. 


4. (’84) 10 Cal 616 (624): 11 I A 10 (PC), Abdul Hye v. Mir Mohamed Mazaffar 
Hossein. 

(’68) 4 Mad H C R 84 (87), Gnanabhai v. C. Srinivasa Pillai. 

(’87) 11 Bom 666 (675) (DB), Rangilbliai Kalyandas v. Vinayak Vishnu. 

(’01) 25 Bom 202 (208, 209) : 2 Bom L R 986 (DB). Bhagwant v. Kedari. 
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the Legislature introduced with some modifications the above-mentioned 
provisions of the two statutes 5 and thus codified what had been recognised 
as the law in this country.® The two statutes were repealed by this Act. 

In the interpretation of this section there was, however, a difference 
of opinion in this country based on English decisions which interpreted 
27 Eliz., Chap. 4 as meaning that a voluntary conveyance was void if 
the grantor subsequently conveyed the same property for value, no 
matter whether the subsequent purchaser took the property with notice 
of the prior conveyance or not. 7 It was held in some cases in this 
country following the above interpretation, that in every case of 
voluntary conveyance the fraudulent intent “shall be presumed” and 
that such conveyance was void against the subsequent purchaser even 
though he had notice of the prior purchase. 8 Even in England the law 
was altered in 1893 by the Voluntary Conveyances Act, 1893 (56&57 Viet, 
C. 21, S. 2), whereby a voluntary conveyance could not be made void 
under that Act unless it was made with fraudulent intent. Section 172 
of the Law of Property Act, 1925 (15 Geo. v, chap. 20 ), re-enacted the 
provisions of 13 Eliz., chap. 5 and S. 173 re-enacted the provisions of 
27 Eliz., chap. 4 as modified by the Voluntary Conveyances Act, 1S93. 9 


Section 53 
Note 1 

9 


(1865) 1 Agra H C R 41 (43, 44) (DB), Beharee Lall Sahoo v. Jugger Nath 
Persliad. 

[See also (’66) 6 Suth WR 90(91) (DB), Radha Mohati Dutt v. Bissessur Bundo- 
padhyai] 

5. (’01) 1901 Pun Re No. 6: 1900 Pun L R 513, Lakshini Narain v. Tara Singh. 
(’88) 1 C P L R 63 (64), ML Janki Mata v. Thakur Prasad. 

(’88) 1 C P L R 59 (59), Dowlat Rao v. Keshao Rao. 

(’03) 27 Bom 322 (327) : 5 Bom L R 170 (DB), Natha Kupaji v. Maganchand 
Motiji. 

(’17) 4 AIR 1917 Pat 448 (449) : 40 Ind Cas 685 (DB), Fakira Singh v. Majho 
Singh. (In re Le Moroney (1887) 21 Irish 27 is referred to as containing a most 
clear and able exposition of the law of England and Ireland relative to the 
fraudulent transfers of property.) 

(’16) 3 AIR 1916 Sind 22 (24) : 9 Sind L R 108 : 32 Ind Cas 530, Hirji Tokarsi 
v. Gordhandas. 

(’03) 27 Bom 146 (149) : 5 Bom L R 19 (DB), Ishvar v. Devar. 

( 07) 34 Cal 999 (1009) : 6 Cal L Jour 410 (DB), Hakim Lai v. Mooshahar 
Sahu. 

6. (1900) 13 C P L R 180 (182), Mardan Singh v. Karanjit. 

(’04) 17 C P L R 24 (26), Seth Molianlal v. Balmakund. 

7. See Note 31. 


8. See Note 31. 


9. Sections 172 & 173 of the Law of Property Act, 1925, are as follows: 

Section 172, (1) Save as provided in this section, every conveyance of pro- 

Voluntaryconveyances w A h ® ther * ef ? r ® or after the commence- 

to defraud creditors void- “ ei ? th,s Act( Wlth ,ntent defraud creditors, 
able. shall be voidable, at the instance of any person thereby 

prejudiced. 


(2) This section does not affect the operation of a disentailing assurance, or 
the law of bankruptcy for the time being in force. 

(3) This section does not extend to any estate or interest in property conveyed 
or valuable consideration and in good faith or upon good consideration and in good 

ai to any person not having, at the time of the conveyance, notice of the intent 
to defraud creditors. 
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In view of these changes in England and in view of the conflict of 
opinion above referred to, this section was altered by the amendment of 
1929 on the lines of Ss. 172 and 173 of the Law of Property Act, 1925 . lv 
Sub-section (l) reproduces S. 172 of the Law of Property Act, 1925 , which 
reproduced 13 Eliz., chap. 5 11 and sub-s. (2) reproduces S. 173 of the 
Law of Property Act, 1925, which reproduced 27 Eliz., chap. 4 as 
modified by the Voluntary Conveyances Act, 1893. 

2. Scope of the section. — Sub-section (l) of the section deals 
with transfers in fraud of creditors and sub-s. (2) deals with transfers in 
fraud of subsequent transferees. It is the right of creditors as a whole 
that all the property of the debtor should be applied in payment of 
demands of them or some of them without any portion of it being 
parted with, without consideration, or reserved or retained by the debtor 
to their prejudice. 1 As was observed by the Lord Keeper in Partridge 
v. Gop/; la “no man has so absolute a j>ower over his own property as 
that he can alienate the same, when such alienation directly tends to 
delay, hinder or defraud his creditors unless it is made upon good 
consideration and bona fide." Where therefore a debtor transfers his 
property with intent to defeat or delay the exercise of this right of the 
creditors, it is just and equitable that the transfer should be voidable at 
the option of any creditor so defeated or delayed. This is the principle 
on which 13 Eliz., chap. 5 was based and on which the first sub-section 
of this section rests. The second paragraph of the section is also based 
on equity. 

The principles of the section, based thus on the principles of equity 
which are of universal application, will apply even in places to which 
this Act is not directly applicable. 2 It will also apply to transfers to 

Voluntary disposition Section 173. (1) Every voluntary disposition of 

of land how far voidable land made with intent to defraud a subsequent pur- 
as against purchasers. chaser is voidable at the instance of that purchaser. 

(2) For the purposes of this section, no voluntary disposition, whenever made, 
shall be deemed to have been made with intent to defraud by reason only that a 
subsequent conveyance for valuable consideration was made, if such subsequent 
conveyance was made after the twenty-eighth day of June, eighteen hundred and 
ninety-three. 

10. See the Report of the Special Committee, printed on page 22 at 38. 

11. (’38) 25 AIR 1938 Cal 818 (821) : 181 Ind Cas 854 (DR), Himansu Kumar v. 
Hasem Ah Khan. 

Note 2 

1. See (’15) 2 AIR 1915 P C 115 (116) : 43 Cal 521 : 43 I A 104 : 32 Ind Cas 
343 (PC), Musahar Saliu v. Hakim Lai. 

la. (1758) 28 E R 647 (648) : 1 Eden 163 : Lib Reg 1757 B fo 72 : Ambl 596. 

2. (’23) 10 AIR 1923 Lah 478 (479) : 73 Ind Cas 719, China Mai v. Gul Ahmad. 
(The Punjab.) 

(’37) 171 Ind Cus 735 (735) (Lah), Bhimsain v. Daropadi Devi. (Do.) 

(’36) 164 Ind Cas 933 (934) (DB) (Lah), Tulsi Ram v. Tliakar DasMa<lan Mohan 
Lai. (Do.) 

(’12) 14 Ind Cas 232(234): 1912 Pun Re No. 74(DB), Champo v. Shankar Das. (Do.) 
(’21) 8 AIR 1921 Lah 97 (99) : 67 Ind Cas 876 (DB), Mt. -4i Bai v. Bhai Kalian 
Singh. (Do.) 

(’38) 25 AIR 1938 Lah 156 (157) : 179 I.C. 267 (DB), Mila wMangal Ram. (Do.) 
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which the section is not, in terms, directly applicable, such as transfers 
of goods 3 and transfers by operation of law. 4 

The section cannot be correctly understood and applied without 
reference to English cases on which the section is really founded. 5 In 
fact English decisions on the Statutes 13 Eliz. and 27 Eliz. are generally 
referred to in this country as guides for the construction of this section. 6 
In matters of procedure , however, the English law cannot be a guidance 
in this country. 7 


3. Section applies only to transfers of immovable pro¬ 
perty. — The English Statute 13 Eliz., Chap. 5 on which this section 
is based applied to transfers not only of lands, but also of goods and 
chattels. 1 This section is, however, limited in its application to transfers 
of immovable property}* Thus, the section will not apply to the transfer 
of a decree by the decree-holder in fraud of his creditors. 2 Such cases 


(’24) 11 AIR 1924 Lah 707 (707) : 75 I.C. 1043 (DB), Ibrahim v.JivanDas. (Do.) 
(’27) 14 AIR 1927 Lah 420 (420) : 101 Ind Cas 172 : 8 Lah 544 (DB), Mahomed 
Ishaq v. Mahomed Yusuf. (Do.) 

(’30) 17 AIR 1930 Lah 136 (137) : 115 I.C. 417, Tapassi Ram v.Raja Ram. (Do.) 
(’34) 21 AIR 1934 Lah 161 (162) : 152 I.C. 472, Gobmd Ram v. ChhogmaL (Do.) 
(’01) 1901 Pun Re No. 6 : 1900 PunL R518, LakhmiNarainv. Tara Singh. (Do.) 
(’08) 1908 Pun Re No. 81 : 1908 Pun W R No. 148, Lahori Mai v. Ganqa Ram. 
(Do.) 

(’13) 18 Ind Cas 519 (519) : 1913 Pun L R No. 179, Raja Ram v. Mt. Uindan. (Do.) 
(’92-96) 2 Upp Bur Rul 315 (316), Ualeema v. Mahomed Jeebhoy. (Burma before 
1924.) 

( 11) 10 Ind Cas 922 (923) (Rang), Mg. Lu Gale v. Venkalachcllam Chetly. (Do.) 
(13) 18 Ind Cas 524 (524) : 6 Low Bur Rul 170, Chockalingam Chctlu v. Manna 
Yaung Ni (Do.) 

[See also. (’16) 3 AIR 1916 Low Bur 89 (89) : 33 Ind Cas 945, Ma Nyun v. 
Maung Ba Tha. (Burma before 1924.)) 

3. See Note 3. 

4. See Note 5. 


!’? 7 ) 20 ( 467 ) : 7 Mai1 D Jour 246, Ramasamia Pillaiv. Adinarayana 

Ptllat. 


^Chettia ^ (® 2 ^ : 94 * n< * Gas 'H8>P a l atl iandiCheltyv.Appavu 

(, 21) 8 AIR 1921 All 298 (300, 301) : 60 Ind Cas 896, Ram Chand v. Mathura 
is/iana. 


!! o 9 o 0 ,°L 2 l BOm 202 (209) < DB >' Bhagwant Appaji v. Kashinath. 

( 89) 13 Bom 297 (300) (DB), Hormusji v. Cowasji. 

V. (’21) 8 AIR 1921 All 298 (301) (DB), Ramchand v. Mathura Chand. 


Note 3 

1. (1788) 100 E R 249 (251) : 2 T R 462 : 1 R R 524, Atkinson v. Mating. 

1 f’ * 14 * * fP 1914 P 0 137 ( 133 ) : 37 Mad 227 : 23 Ind Cas 714 (PC), Chidam¬ 
baram Chettiar v. Srinivasa Sastrial. 

'M »°„ M d l 6 , 9 (872) : 7 L » 72, Nanhuji V. Chimna. 

Aiy&r a ^ ^ ^ ^ our (^®)i Chidambaram Chettiar v. Sami 

2 J’J 4) i/J? 1914 P G 137 ( 13 9) : 37 Mad 227 : 23 Ind Cas 714 (PC), Chidam- 
\ CheUtar v * Srinivasa Saslrial. 

6 (9): 16 Mad L Jour 427 (DB), Chidambaram Chettiar v. Sami Aiyar. 

yLI i » A M (824) : 18 Uad L Tim 227 < DB )> Arumugha Mudaliar v. 
xagamba Ba\ Ammani. 
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must be decided according to justice, equity and good conscience. 3 The 
principles underlying the section are, however, in accordance with 
justice, equity and good conscience, and will, consequently, be applied to 
transfers of moveable property. 4 According to these principles a deed is 
void against creditors when the debtor is in a state of insolvency and 
when the effect of the deed is to leave the debtor without the means 
of paying his present debts, unless the transfer has been made upon 
valuable consideration and in good faith. 5 

4. Hindu and Muhammadan law. — Section 2, as it stood 
before the amendment, provided that nothing in chapter II (which 
includes this section) should affect any rule of Hindu or Muhammadan 
law. There is, however, no rule of Hindu law 1 or Muhammadan law 2 
inconsistent with the provisions of this section. Under both systems of 
law a transfer is bad if made to defraud creditors. This section will 
therefore apply to transfers by Hindus or Muhammadans. The amend, 
ment of S. 2 by deleting the word “Hindu” makes the position, so far as 
transfers by Hindus are concerned, still more clear. 

5. “Transfer of property.” — As has been seen in the Notes 
on S. 5 a transaction is not a ‘transfer of property’ unless it involves a 
conveyance of rights in property by one person to another. This section 


3. (’14) 1 AIR 1914 PC 137 (139) : 37 Mad 227 : 23 Ind Cas 714 (PC), Chidam¬ 
baram Chettiar v. Srinivasa Sastrial. 

(’06) 30 Mad 6 (9) : 16 Mad L Jour 427 (DB), Chidambaram Chettiar v. Sami 
Aiyar. 

4. (’01) 1901 Pun Re No. 6 : 1900 Pun L R 513 (519), Lakhmi Narain v. Tara 
Singh. 

(’32) 19 AIR 1932 Rang 13 (13) : 9 Rang 614 : 135 Ind Cas 641 (DB), Ah Foon v. 
Hoe Lai Pat. 

(’38) 25 AIR 1938 Nag 249 (250, 251) : 174 Ind Cas 398 : I L R (1940) Nag 316, 
Motilal Bukhabsa v. Mt. Kashibai. 

(’27) 14 AIR 1927 Nag 205 (205) : 101 Ind Cas 227, Hazarimal Nanumal v. 
Ganpalrao Yadorao Pande. (Sale of moveable property.) 

(’29) 16 AIR 1929 Rang 110 (111): 118 Ind Cas 401, Subhia Pillay v. Subra- 
manian Chettyar. 

[See also (*12) 15 Ind Cas 193 (194) : 11 Mad L Tim 262, Subramania Pillai 
v. Dakshnamurthi Mudaliar. (Assignment of debt in fraud of creditors — 
Creditors can impeach it.)] 

5. (’14) 1 AIR 1914 P C 137 (139) : 37 Mad 227 : 23 Ind Cas 714 (PC), Chidam¬ 
baram Chettiar v. Srinivasa Sastrial. 

(06) 30 Mad 6 (9) : 16 Mad L Jour 427 (DB), Chidambaram Chettiar v. Sami 
Aiyar. 

(’87) 11 Bom 666 (676) (DB), Bangilbhai Ealyandas v. Vinayak Vishnu. 

Note 4 

1. (’17) 4 AIR 1917 Mad 519 (522) : 34 Ind Cas 778 (DB), Palaniandi Chetti v. 
Appavu Chettiar. (11 Bom 666 followed.) 

2. (’29) 16 AIR 1929 All 277(278): 117 Ind Cas 97 (DB), Ahmed Husain v. Kallu 
Mian. 

(’30) 17 AIR 1930 All 462 (465) : 124 Ind Cas 722 : 52 All 710 (DB), Bismillah 
Begam v. Tahsin Ali Khan. 

(’17) 4 AIR 1917 Mad 841 (844) : 35 Ind Cas 877 (DB), Mulla Veetil Ussain v. 
Subramania Iyer. (Even if the transfer was to a charity.) 

[See also (’40) 27 AIR 1940 All 55 (56) : ILR (1939) All 962 : 186 Ind Cas 729 
(DB), Zamir Ahmad v. Mt. Qamar-un-nisa .] 
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applies only whore there has been a ‘transfer of property’ as defined in 
S. 5 involving a conveyance of rights in property by one person to 
another. In this respect it-differs from the Statute 13 Eliz. t Chap. 5 which 
applied even to colourable transactions. 1 But the word “transfer” in this 
section is comprehensive enough to embrace within its purview all kinds 
of transfers whether with or without consideration. 13 
Sham transactions: 

The section does not apply to nominal, sham or simulated trans¬ 
actions in the form of transfers of property but which are really not 
transfers of property at all in the proper sense of the expression, there 
being, in such cases, no animus transfercndi and no conveyance of 
any rights in property. 2 The transaction is inoperative even as between 
the parties thereto. If such a transaction is brought about, as is often 
the case, for the purpose of defeating or defrauding creditors, the 
latter are not affected bv it. 3 It is not required to be set aside by a 

Note 5 

1. (1770) 98 E R 384 (385) : 5 Burr 263 : 2 Win B1 701, Martyn v. Podgcr. 

In. (’41) 28 AIR 1941 Oudh 205 (208) : 192 Ind Cas 619 (DB), Ram Raj Singh v. 
Lai Chandra Praiap. 

2. (*19) 6 AIR 1919 Pat 345 (350) : 53 Ind Cas 892 (DB), Bibi Sairah v. Mt. 
Qolab Kuer. 

(’23) 10 AIR 1923 Pat 564 (567) : 77 Ind Cas 1 (DB), Bhagican Lai v. Rajendra 
Prasad. 

(’36) 23 AIR 1936 Nag 207 (208, 209) : I L R (1936) Nag 183 : 165 Ind Cas 76, 
Narayan Vishnooram v. Maruti Nago. 

(’41) 28 AIR 1941 Oudh 95 (97) : 191 Ind Cas 742, Mt. Hidayat-ul-Nissa v. 
Jalal-ud-Din. (Section presupposes real transfer—Plaintiff's case not that trans¬ 
fer is fraudulent but that it is fictitious—S. 53 does not apply.) 

(’41) 28 AIR 1941 Oudh 457 (464) : 194 Ind Cas 588 : 16 Luck 832 (DB), Faqir 
Bux v. Thakur Prasad. 

[See also (’01) 26 Bom 577 (584) : 4 Bom L R 180, Ebrahimbhai v. Fulbai. 

(’39) 26 AIR 1939 Pat 5 (6) : 180 Ind Cas 615 (DB), Sheo Gobind v. Ram Asray. 
(’15) 2 AIR 1915 Bom 89 (90) : 39 Bom 507 : 29 Ind Cas 497 (DB), Vasudcv 
v. Janardan Sadashiv. 

(’38) 25 AIR 1938 Nag 249 (249) : I L R (1940) Nag 316 : 174 Ind Cas 398, 
Motilal Rukhabsa \.'Mt. Kashibai. 

(’20) 7 AIR 1920 Nag 80 (83) : 16 Nag L R 3 : 54 Ind Cas 798, Dhansukhdas 
Marwadi v. Zangoo. 

(’41) 28 AIR 1941 Pat 394 (394) : 194 Ind Cas 45 (DB), Ram Behari Saliai v. 
Binda Prasad .] 

[But see (’25) 12 AIR 1925 Bom 287 (287, 288): 86 Ind Cas 873 (DB), Vclchand 
Sawaji v. Sitaravi Tukaram. (Submitted wrong.)] 

3. (’30) 17 AIR 1930 P C 255 (256, 258) : 128 Ind Cas 647 (PC), Mohammad AH 
v. Mt. Biamillah Begam. (False document not intended to be given eflcct to but 
intended to defeat creditor held not to be binding on creditor.) 

( ’ 21) V? 1921 AU 298 (299) : 60 Ind Cas 896 (DB)> Ram Chand v - Mathura 
(shand. (Joint family property—Transfer by one member to another member.) 

\ 0Ind Ca ® 906 (907)(DB)(A11), Mohammad Obid Ultah Khan v. Mohammad 
Ibrahim Ali Khan. (Father’s transfer to son.) 

(’28) 15 AIR 1928 Oudh 414 (415) : 110 Ind Cas 26 (DB), Mahomed Hydar v. 

°t\ Lai • (Judgment-debtor making a gift to his 6on while decree was being 

executed—Possession not passing to donee nor mutation of names effected— Donor 

re using to present the deed for registration — Gift was held to be not real and 
effective.) 
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suit 4 and can be challenged otherwise than under the provisions or this 
section. The Question whether a transaction is a transfer of property 
or a sham or simulated transaction must be decided on the facts and 
circumstances of the particular case . 6 The mere fact that the considera- 
tion mentioned is grossly inadequate does not necessarily show that the 
transaction is unreal . 7 

Benami transactions: 

A benami transaction is not necessarily a sham transaction not 
intended to be given effect to. A may make a real transfer to c, but in 
the name of 13 . B is a benamidar for C. s It has been held in some cases 
that a benami transaction properly so called is of this nature . 3 Such 
transactions are ‘transfers of property’ within the meaning of this 
section. But the word “benami” is very often used to describe a 
simulated transfer by A in favour of B, neither party intending that 
title should pass from A to B. Such transactions are, as has been seen 
above, not transfers of property’ at all within the meaning of this 
section. 


(’90) 1890 All W N 15 (17) (SB), Maksudan-Nissa v. Karmat-Ullah. (Defendant 
in executing a decree against immovable property of the plaintiff’s husband, was 
met by plaintiff with an objection that, subsequent to the decree, the property had 
been transferred to her under an arbitration award, which was made a decree of 
Court, in discharge of her dower-debt — Held that the award being the result of 
fraudulent and collusive arrangements to defeat the creditors, the fact that the 
parties in perfecting the fraud obtained a decree, would not afford an answer to the 
creditor’s claim.) 

(’84) 10 Cal 616 (624) : 11 Ind App 10 (PC), Abdul Hye v. Mirmohammed 
A lozajfar Jlossein. (Hibba made in favour of son—Gift not followed or completed 
by change of ownership or management—Transferor applying whole of income of 
gifted property to his own use—Transaction held benami for transferor.) 

[See also (’26) 13 AIR 1926 All 470 (472): 48 All 414: 94 Ind Cas 429 (DB), Hari 
Chand Rai v. Moti Ram. (Application by receiver of an insolvent — Case under 
Insolvency Act, S. 53.) 

(’961 22 Bom 255 (258) (DB), NanaMansaram v. Rautmal Tarachand.) 

4 . (’08) 35 Cal 551 (560): 35 Ind App 98 (PC), Pctherpermal Chetty v. Muniandy 
Servai. 

(’20) 7 AIR 1920 Mad 88 (88): 55 IndCas766 (DB), SicamjnathAiyarv.Rukviani 
Animal. 

(’27) 14 AIR 1927 Mad'805(812): 103 I.C. 150, Subbaraya Chetli v. NagappaClielti. 
(’40) 27 AIR 1940 All 407 (409) : I L R (1940) All 542 : 190 Ind Cas 337 (DB), 
Parbliu Nath Prasad v. Sarju Prasad. 

[See (’13) 18 Ind Cas 332 (335) (DB) (Mad), Algappa v. Dasappa.] 

5 . (’20) 7 AIR 1920 Nag 80 (83) : 54 Ind Cas 798 : 16 Nag L R 3, Dhansukhdas 
Marwadi v. Zangoo. 

6. (’93-1900) 1893-1900 Low Bur Rul 201 (201), Ma Gauk v. Mating Po Ka. 

7 . (’36) 23 AIR 1936 Nag 207 (208) : 165 Ind Cas 76 : I L R (1936) Nog 183, 
Narayan Vishnooram v. Maruti Nago. 

8. (’20) 7 AIR 1920 Mad 26 (39) : 57 Ind Cas <589 (DB), Vcerabhadraraju v. 
Venkatachelapati Rao. 

9 . (’25) 12 AIR 1925 Mad 1005 (1007): 88 Ind Cas 249 (DB), Rangappa Nayakar 
v. Rangasami Nayakar. 

(’34) 21 AIR 1934 Mad 587 (590) : 155 Ind Cas 17, Suppan Asari v. Alima Bibi. 
(A sham transaction is one in which no title passes—In a benami transaction title 
passes for certain reasons to the name of a third party who could bring a suit, give 
a discharge, etc., on his title.) 
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Partition of joint property: Section 53 

A partition of joint property is n transfer of property * 0 and, if Note 5 
made in fraud of creditors, can be avoided under the provisions of this 
section . 11 

Deed of appointment: 

A deed of appointment made in accordance with a power reserved 
in deed of trust is a ‘transfer of property’ within the meaning of this 
section . 12 

Relinquishment and surrender : 

A mere relinquishment of rights by a person does not operate as a 
transfer of property . 13 This section does not in terms apply to such 
cases . 14 Similarly, a surrender to the next reversioner which is merely 
an effacement of the surrenderor of his or her interest is not a ‘transfer 
of property ’. 15 It has been held in the undermentioned cases 16 that 
where the transaction is not a mere effacement of the interest of 
the alleged transferor, but is intended to convey rights to the next 
reversioner, it would amount to a transfer of property within the 
meaning of this section. 

In the undermentioned case 17 it was held by the Madras High 
Court that where a judgment-creditor gave up his claim against his 
judgment-debtor and certified satisfaction of his decree, the transaction 
was not a transfer of property and that neither S. 53 nor the principle 
underlying it applied to the case so as to enable the creditors of the 
judgment-creditor to question the transaction. In a later case , 13 however, 

10. See Note 4 on Section 5. 

11 . (’26) 97 Ind Cas 70 (70) (Mai), Ramaswami Chettiar v. KathamuthuThevar. 

(’23) 10 AIR 1923 Mad 577 (577) : 72 Ind Cas 978 (DB), Rasa Goundan v. 

Arunachela Goundan. (AIR 1920 Mad 20 not followed.) 

(’36) 23 AIR 1936 Bom 10 (12) : 160 Ind Cas 242 : 60 Bom 34 (DB), Waman 
Ramkrishna v. Gan-pat Mahadeo. 

[See also (’28) 15 AIR 1928 Mad 735 (742) : 51 Mad 417 : 112 Ind Cas 541 (FB), 

Offl. Assignee, Madras v. Ramachandra. (Partition not providing for debts is 
not bona fide.)] 

[But see (’26) 13 AIR 1926 Nag 355 (356) : 94 Ind Cas 282, Chhotelal v. 

Lakmichand. (Though a partition does not come strictly within the letter of 
S. 63, still the principle underlying it applies.—Submitted not correct.)] 

12. (’94) 22 Cal 185 (202), Joshua v. Alliance Bank of Simla. (Per Sale, J.) 

See also Note 1 on S. 6. 

13. See Note 4 on S. 5. 

14 . (’38) 25 AIR 1938 Oudh 65 (67) : 172 Ind Cas 637 (DB), Sundar Lai v. Gur 
Saran Lai. 

See also Note 6. 

15 . See Note 4 on S. 5. 

16 . (’39) 26 AIR 1939 Bom 496 (500, 501) : 187 Ind Cas 96, Shivu Sidda v. 

Lakhmichand Tuljaram. (Surrender of estate in favour of daughters pending 
sort by husband’s creditor for recovery of debt from estate in widow’s hands.) 

(’36) 23 AIR 1930 Nag 166 (167) : ILR (1936) Nag 69 : 165 Ind Cas 944, Nilkanth ' 
v. Muktobai. {Surrender by widow of her widow's interest.) 

[See also ( 98) 23 Bom 1 (11), Natha Kerr a v. Dhunbaiji. (Assignment in favour 
ol son.)] 

17 . (’09) 2 Ind Cas 623 (523) (DB) (Mad), Subbiah Pillai v. AUiar Rowather. 

18 . (’I®) 3 AIR 1916 Mad 481 (482) : 27 Ind Cas 269 (DB), Lakshmi Animal v. 
annxvasa Aiyangar . 
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the same High Court has held that a mortgagee giving up his claim 
against the mortgagor must be considered to have made a gift of his 
claim to the mortgagor and that the principle underlying this section 
can lie applied to such transactions. It was argued that the giving up 
of the claim cannot amount to a reservation to the mortgagee of any 
benefit and that, consequently, it could not be considered a fraudulent 
transaction. Their Lordships rejected this contention and observed that 
it was not necessary under s. 53 that the transferor should reserve any 
benefit to himself. As to the correctness of this observation, see Note 6. 
Waqf: 

It has been held by the High Court of Allahabad that a deed of 
waqf is a transfer of property” within the meaning of this section, and 
can be set aside if made in fraud of creditors. 19 See in this connection 
Note 3 on s. 5. 

Transfer by operation of law: 

It has been seen in Note 3 on s. 5 that a Court is not a “living 
person and that a transfer in execution of a decree is not a “transfer 
of property” within the definition of that section. Section 2 clause (d) 
specifically excludes transfers by operation of law or by or in execution 
of a decree of a Court from the operation of the Act. This section 
therefore will not in terms apply to such transfers.- 0 But the principles 
embodied in the section are in accordance with the general principles 
of justice, equity and good conscience and, as such, would be applied in 
the case of such transfers. 21 

Acquiescence in mutation : 

"Where the owner allowed a third person to apply for mutation on 
the false allegation of an oral gift and acquiesced in the passing of an 
order for mutation by stating that he had no objection, it was held by 
the Chief Court of Oudh that it was a transfer of property within the 
meaning of this section. 22 

6. Intent to defeat or delay creditors. — A transfer with 
intent to defeat or delay the creditors of the transferor is, as stated in 
the marginal note to the section, a ‘‘fraudulent transfer”. The fraud, 
for the purpose of this section, consists, therefore, in the intention to 
defeat or delay the creditors of the transferor. As has been seen in 
Note 2 the right of the creditors, taken as a whole, is that all the 

19 . (’29) 16 AIR 1929 All 277 (278) : 177 Ind Cas 97 (DB), Ahmad Hussain v. 
Kallumian Sajhi. 

(’30) 17 AIR 1930 All 462 (465) : 124 Ind Cas 722 : 52 All 710 (DB), Bismillah 
Begam v. Tahsin Ali Khan. 

20 . (’29) 16 AIR 1929 All 238 (239) : 116 Ind Cas 445 : 51 All 595 (DB), Ml. 
Akram-un-nisa v. Mt. Mustafa-un-nisa. 

(’28) 110 Ind Cas 386 (386) (Lah), Mt. Majidan v. Chatru Mai. 

21. (’29) 16 AIR 1929 .All 238 (239) : 116 Ind Cas 445 : 51 All 495 (DB), Mt. 
Akram-un-Nissa v. Mt. Mustafa-un-nissa. (Collusive award and decree.) 

(’34) 21 AIR 1934 Lah 460 (462) : 15 Lah 849 : 150 Ind Cas 888 (DB), Chatru 
Mai v. Mt. Majidan. 

22 . (’38) 25 AIR 1938 Oudh 165 (167) : 175 Ind Cas 708 (DB), Askari Begam v. 
Ballabh Das. 
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property of the debtor should be applied in payment of demands of 
them or some of them without any portion of it being parted with, 
without consideration or reserved or retained by the debtor to their 
prejudice. An intent to defeat or delay the creditors as a w T hole in the 
enforcement of this right is what is regarded a fraudulent intent under 
this section. The intention must be to defeat or delay the creditors 
generally and not merely one creditor} The primary object of sub-s. (l) 
is to make the assets of the transferor available to the general body of 
creditors . 2 

The test, therefore, to see whether a particular transfer is a 
fraudulent one or not within the meaning of this section is, whether 
the debtor intended to prejudice the creditors as a whole by (a) 
parting with his property without consideration or (b) by securing or 
reserving a benefit to himself. It follows that a transfer cannot be 
avoided under this section — 

(a) where there is no such intention as aforesaid , 3 or 
(B) where the transfer is for consideration and no benefit is secured 
or reserved to the debtor. 

In some cases the test was held to be to see whether the transfer 
was executed as a mere cloak, the real intention of the parties being 
that the ostensible owner should retain the benefit for himself . 4 In the 


Note 6 

1. (’01) 25 Bom 202 (224) : 2 Bom L R 986 (DB), Bhagwant v. Kedari, 

(‘14) 1 AIR 1914 Low Bur 180 (181); 23 Ind Cas 341, ChettyV.R. M. V. A. Firm 
v. Maung Po Sin. 

(’17) 4 AIR 1917 Low Bur 124 (124): 3^ Ind Cas 395 (DB), Maung Tun v. Maung 
Po Thaung. 

(TO) 8 Ind Cas 1205 (1206) (Low Bur), Ma Me Gale v. Ma Saw Thein. 

(’05-06) 3 Low Bur Rul 188 (189), Son Dun v. Mein Gale. 

[But see (T7) 4 A I R 1917 Pat 448 (449, 450) : 40 Ind Cas 685 (DB), Fakira 
Singh v. Majho Singh. 

(’39) 26 A I R 1939 Sind 97 (99) : I L R (1939) Ear 269 : 181 Ind Cas 888 (DB), 
Naraindas Perumal v. Bhojraj Premchand. 

(’30) 17 A I R 1930 Mad 665 (668) : 126 Ind Cas 604, Mohideen Tharagan v. 
Muhammad Mustappah. (If there is only one creditor and a transfer is made 
to defeat him it would come under S. 53.)] 

2 . (’21) 8 A I R 1921 Pat 53 (54) ; 6 Pat L Jour 48 : 63 Ind Cas 788 (DB), Sri 
Thakurji y. Narsingh Narain Singh. 

(1873) 42 L J Ch 14 (16) : L R 14 Eq 184 ; 26 L T 494 : 20 W R (Eng) 897 
Cornish v. Clark. 

(1882) 51 L J Ch 521 (523) : 19 Ch D 588 : 46 L T 113 : 30 W R (Eng) 584, Ex 
parte Russell; In re Butterworth. 

3 . (’06) 8 Bom L R 110 (114) (DB), Yedu y. Kesarbai. 

4. (97) 20 Mad 465 (466) : 7 Mad L Jour 246 (DB), Ramasami Pillai v. Adino- 
rayana Ptllai. 

(’01 ) 1901 Pun Re No. 6 : 1900 Pun L R 513, Lakhmi Narain v. Tara Singh. 
(Citing 24 Cal 825.) 

(1900) 13 O P L R 180 (183), Mar dan Singh y. Earanju. 

/rna\ ™ : ^ ® om ^ ^ 477 (DB), Mahamtnad-unissa v. Bachelor. 

5. ( ® om ®22 (327) : 5 Bom L R 170 (DB), Natha y. Maganchand. 

\ 27) 14 AIR 1927 Cal 836 (839, 840) : 54 Cal 687:104 Ind Cos 833 (DB). Salema 
Btin v. Hafae Mahomed. 
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undermentioned cases, 5 however, it has been held that this is by no 
means, an exhaustive test. For even if a transaction is not a cloak, if 
the object of the transferor is to convert land into money and thus 
place it beyond the reach of the creditors, the fraudulent intention is 
made out. It is submitted that there is really no difference between the 
two tests. In each case, the debtor gets a benefit to himself, and the 
transaction is to that extent a cloak. 

(A) Intention. 

The mere fact that a transfer by the debtor has the effect of 
defeating or delaying the creditors of the transferor is not by itself 
sufficient to render the transfer void as a fraudulent transfer, without 
proof of intention on the part of the transferor to prejudice the credi¬ 
tors by such transfer. As was observed by Fry, J., in Golden v. Gillain ,° 
a case arising under the statute 13 Eliz., Chap. 5, corresponding to this 
section, “the statute was not intended to set aside an honest dealing 
between man and man, which might, nevertheless, have the effect of 
delaying the execution of a creditor.” 

The intention referred to is not the same thing as the motive in 
executing the transfer. If defeating or delaying the creditors is intended, 
the motive , e. g., of making a provision for the family of the transferor, 
is immaterial. 7 In the undermentioned case s it was observed that the 
intent is the dominant motive or sole object of the transaction and not 
a mere knowledge that the transfer is likely to prejudice the creditors. 

In determining the question whether a transfer has been made 
with such intent, it is essentially necessary that the facts should be con¬ 
sidered in relation to each other and weighed as a whole. 9 The conduct 

__a_ 

5. (’18) 5 AIR 1918 Cal 82 (85) : 45 Ind Cas 441 (DR), Aftabuddin v. Basanta 
Kumar. 

(’07) 34 Cal 999 (1012) : 6 Cal L Jour 410 (DB), Hakim Lai v. Mooshahar Sahu. 

6. (1882) 51 L J Ch 154 (156) : 20 Ch D 389 : 46 L T 222. 

7 . (’38) 42 Cal W N 34 (37), Chandmull v. Satya Churn. 

8. (’01) 25 Bom 202 (226) : 2 Bom L R 986 (DB), Bhagwant Appaji v. Kedari. 

9. (’19) 6 AIR 1919 P C 6 (8) : 15 Nag L R 68 : 50 Ind Cas 264 (PC), Seth Ghan- 
sham Das v. Uma Prasad. 

(’23) 10 AIR 1923 Nag 103 (103) : 71 Ind Cas 28, Pandurang Bapuji v. Bapuji. 
(’27) 14 AIR 1927 Nag 166 (167) : 103 Ind Cas 486, Narayan v. Nathu. 

(’26) 13 AIR 1926 Sind 109 (111): 95 Ind Cas 487, Ladhomal Sadhomal v. Flem - 
ing Shaw & Co. 

(1902) 71 L J Ch 518 (521) : (1902) 2 Ch 360 (372) : 86 L T 542 : 50 W R (Eng) 
576 : 18 T L R 563, In re Holland-, Gregg v. Holland. 

See also the following cases : 

(’38) 25 AIR 1938 Oudh 230 (231) : 177 Ind Cas 611 (DB), Mahomed Haider 
v. Safdar Jah. (Oral gift to daughter after the creditor had obtained decree— 
Intention to defraud was presumed.) 

(’38) 25 AIR 1938 Lah 564 (566) : 179 Ind Cas 60 (DB), Tej Bhan v. Chandi 
Shah. (A decree-holder attaching land of judgment-debtor in execution — One 
T objecting to the attachment as holder of lease from judgment-debtor — Lease 
for twenty years and the annual rent to be paid, not to the judgment-debtor but 

to his creditors_Latter obtained no decree — No evidence that judgment-debtor 

gave possession to T or that T actually paid any rent to judgment-debtor's cre¬ 
ditors — Held the deed was executed with intention to defeat and delay credi¬ 
tors.) 
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of the parties, prior, contemporaneous and subsequent will be relevant 
for this purpose. 10 Where once it is established that the transfer is 
made with intent to defeat or delay the creditors, its nature is not 
affected by the fact that subsequently some of the creditors have been 
fully satisfied. 10 ® 

Transfer having effect of defeating creditors : 

The second paragraph of the old section provided that a transfer 
may be presumed to have been executed with a fraudulent intent, 
where its effeet was to defeat or delay the creditors of the transferor, and 
it was made gratuitously or for a grossly inadequate consideration. 11 

<’37) 24 AIR 1937 Lah 819 (820) : 172 Ind Cas 508 (DB), Mt. Kanwal Shri v. 
Babulal. (Person indebted to.B and other creditors making gift of property to 
third person — Subsequent to gift, person treating property as his own and few 
months after mortgaging property to B — Gift held either fictitious or intended 
to defeat or delay creditors.) 

(’41) 28 AIR 1941 Oudh 205 (208) : 192 Ind Cas 619 (DB), Ram Raj Singh v. 
Chandra Pratap Singh. 

('36) 23 AIR 1936 Pesh 216 (216) : 166 Ind Cas 581 .GokulChandv. Mt. Khanam 
Nur. (Judgment-debtor transferring property after issue of execution of decree 
to wife in consideration of dower—No previous attempt to pay dower — No cir¬ 
cumstances showing necessity for transfer — Transfer must be deemed to have 
been made to delay judgment-creditor.) 

(’36) 23 AIR 1936 Nag 166 (168) : I L R (1936) Nag 69 : 165 Ind Cas 944, 
Nilkanalh v. Muktabai. (Judgment-debtors making gift of property as wahiwat- 
dars of a Devasthannm—Registration of the deed after attachment—No evidence 
to show that the property was dedicated to the Devasthanam—Property described 
in the deed as judgment-debtor's property — Held, deed was made to defeat and 
delay creditors.) • 

(’37) 24 AIR 1937 Rang 51 (52) : 167 Ind Cas 599 (DB), 0. M. O.Chettyar Firm 
v. Ma Mot Tin. (Property attached in execution—Daughter of judgment-debtor 
paying off decretal amount and getting sale deeds of released property—Decree- 
holder subsequently obtaining another decree against same judgment-debtor— 
Previous sale could not be set aside as fraudulent and collusive under S. 53.) 

(’09) 4 Ind Cas 970 (972) (Lah), Ramdas v. Mulchand. 

_10. (’38) 25 AIR 1938 Lah 136 (137) : 180 Ind Cas 830, Rattan Chand v. Firm 
Kishen Chand. 

[See however (’41) 28 AIR 1941 Mad 188 (191) (DB), R. M. S. Firm v. Muthu- 
swami Odayar. (Intention of parties cannot be judged by subsequent events.)] 

10a. (’22) 9 AIR 1922 All 449 (454) : 44 All 748 : 70 Ind Cas 968 (DB), Amina 
Bibi v. Saiyid Yusuf. 

(’41) 28 AIR 1941 Rang 76 (77) : 1940 Rang L R 777 : 193 Ind Cas 286 (DB), 
Deokali v. Ramdevi. 

11. (’27) 14 AIR 1927 All 714 (715) : 60 All 137 : 104 Ind Ca^ 406 (DB), Gaya 
Prasad v. Murlidhar. 

(’27) 14 AIR 1927 Lah 420 (420): 8 Lah 544 : 101 Ind Cas 172 (DB), Mahomed 
Ishaq v. Mahomed Yusaf. 

( 09) 2 Ind Cas 813 (818) (DB) (Mad), Chidambara Pothan v. Poongavanam. 

( 04) 17 C P L R 24 (27), Seth Mohanlal v. Bplmakund. 

,(’27) 14 AIR 1927 All 731 (733): 102 Ind Cas 92, Ram Char an Lai v. Basdeo 

Sahai. (Subsequent transferee defrauded—Original transfer gratuitous—Intent to 
defraud presumed.) 

<’29) 10 AIR'1929 All 458 (458, 459) : 116 Ind Cas 815, Gopi Chand v. Jodhraj 
Leo jit. (Transfer without consideration — Other property insufficient to pay the 
• j, \ holder—Intention to defeat presumed.) 

‘04)1 AIR 1914 Oudh 392 (390) r 25 Ind Cas 164 : 17 Oudh Cas 173, Ahmadi 
Begum v. Raja Udit Narain Singh. 
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This was merely an enactment of a rule of evidence. 12 It gave 
rise to a doubt whether a presumption of fraudulent intent can be made 
where the transfer was for proper consideration. This paragraph has now 
been deleted and the matter is left to be determined in each case by the 
ordinary rules of evidence. One of such rules is that a man must be 
taken to intend the natural consequences of his acts. 13 The Court may, 
therefore, presume a fraudulent intent not only where the transfer is 
made gratuitously or for a grossly inadequate consideration, 11 but it is 
conceived, even in cases where the transfer is made for proper considera¬ 
tion. The presumption will, however, be weaker in the latter case than 
in the former. The Court must, in each case, look to the whole of the 
circumstances surrounding the transaction and ask itself the question 
whether the transaction was, in fact, executed with intent to defeat or 
delay the creditors. 16 

Voluntary or gratuitous transfer : 

A “voluntary” conveyance under the English law is really a 
“gratuitous” transfer referred to in the second paragraph of the old 
section and denotes a transfer made without valuable consideration. A 
transfer in consideration of natural love and affection is a voluntary or 
gratuitous transfer. 16 A voluntary transfer cannot be said ipso facto to 
be a fraudulent transfer. 17 If it is made bona fide it will be valid 

(’01) 25 Bom 202 (225) : 2 Bom L R 986 (DB), Bhagwant Appaji v. Kcdari. 

(’28) 15 AIR 1928 Pat 199 (200, 201) : 106 Ind Cas 356 (DB), Deoki Nandan 
Singh v. Jawad Hussain. 

(’87) 11 Bom 666 (677, 678) (DB), Rangilbhai Kalyandas \ % Vinayak Vishnu. 
(’19) 6 AIR 1919 Pat 181 (183) : 50 Ind Cas 463 (DB), Jnanendra Hath v. Gada- 
dhur Prasad. 

(’03) 5 Born L R 255 (263), Hooseinbhai v. Haji Esmail. 

(’22) 9 AIR 1922 Pat 572 (574) : 68 Ind Cas 369 (DB), Nauratan Lai v. Mrs. 
Margaret Anne Stephen. 

(’14) 1 AIR 1914 Low Bur 262 (263) : 8 Low Bur Rul 233 : 35 Ind Cas 448, 
Maung Maung v. S. G. Firm. 

[See also (’19) 6 AIR 1919 Oudh 95 (97): 58 Ind Cas 165 (DB), Sukhpal Knar v. 
Dasu.] 

12. (’03) 5 Bom L R 213 (214) (DB), Ranchoddas v. Chunilal. 

(’23) 71 Ind Cas 20 (23) (Pesb), Loknath v. Thakardas. 

(1900) 13 C P L R 180 (181), Mardan Singh v. Karanju. 

(1904) 73 L J P 97 (103) : 1904 P 362, 376 : 91 L T 568, Edmunds v. Edmunds. 

13. (1870) 39 L J Ch 689 (690, 691) : 5 Ch A 538 : 21 L T 816 : 18 W R (Eng) 
906, Freeman v. Pope. 

14. (1870) 39 L J Ch 689 (690, 631) : 5 Ch A 538 : 21 L T 816 : 18 W R (Eng) 
906, Freeman v. Pope. (On appeal from (1870) 39 L J Ch 148.) 

(1886) 55 L J Q B 558 (560, 561): 17 Q B D 290: 54 L T 720, Ex parte Mercer; 
In re Wise. 

(1882) 52 L J Ch 343 (345, 346) : 22 Ch D 74 (80) : 48 L T 396 : 31 W R (Eng)- 
93, In re Ridler, Ridler v. Rtdler , 

(1896) 66 L J Q B 111 (114) : 75 L T 166 : 3 Mans 226, Tetley, In re; Jeffrey, 
Ex parte. 

(’36) 40 Cal W N 561 (565) (DB), Nalini Kishore v. Alul Chandra. 

15. (’36) 164 Ind Cas 933 (934) (DB) (Lah), Tulsi Ram v. Thakar Das. 

16. (’19) 6 AIR 1919 Oudh 95 (97): 58 Ind Cas 165 (DB), Sukhpal Kuar v. Dasi. 
(’12) 14 Ind Cas 232 (234) : 1912 Pun Re No. 74 (DB), Champo v. Shankar Das. 

17. (1816) 56 E R 152 (154) : 1 Maid 414, Holloway v. Millard. ' 



FRAUDULENT TRANSFER 


915 


against the creditors. 18 If it has the effect of defeating or delaying 
existing creditors, it may be presumed to have been made to defeat or 
delay them. As regards subsequent creditors, even the fact that the 
transfer resulted in defeating or delaying them is not sufficient to raise 
this presumption. 19 It is further necessary to show that the transferor, 
at the time of the transfer, was indebted to others and was unable to 
meet his liabilities, 20 or that he embarked, soon after the transfer, on 
some hazardous business, enterprise or speculation. 21 If that is shown 
the presumption will arise, 22 for ordinarily a voluntary conveyance 
cannot be bona fide when the transferor is largely indebted at the 
time. 23 Every man ought to be just before he is generous. 24 But when 
the debtor has no debts and is not in any embarrassed circumstances, 
the execution of a voluntary transfer in consideration of natural love 
and affection cannot be held to be in fraud of subsequent creditors. 25 


(1748) 27 E R 934 (938) : 1 Ves Sen 127, Peacock v. Monk. (Voluntary transfer is 
void under 13 Eliz., Ch. 5 only if fraud i3 proved.) 

(’41) 28 AIR 1941 Oudh 205 (208) : 192 Ind Cas 619 (DB), Ram Raj Singh v. 
Chandra Pratap Singh. 


18. (’68-69) 4 Mad H G R 84 (89) (DB), Gnanabhai v. Shrinivasa Pillai. 

19. (1900) 69 L J Q B 722 (724) : 83 L T 176 : 48 W R (Eng) 650 : 7 Mans 295: 
(1900) 2 Q B 508, Lane-Fox, In re; Gimblett, Ex parte. 

(1864) 46 E R649 (653) : 3 De G J & Sm293 (302, 303) : 34 L J Ch 365 : 13 W R 
(Eng) 329 : 11 Jur (N S) 70 : 12 L T 614 : 142 R R 65, Spirett v. Willows. 

20 . (1745) 26 E R 61 (61): 1 Atk 94, Walker v. Burrows. 

(’27) 14 AIR 1927 Lah 420 (421) : 8 Lah 544 : 101 Ind Cas 172 (DB), Mahomed 
Ishaq v. Mahomed Yusaf. (Per Tek Chand, J.) 

(’33) 20 AIR 1933 Rang 252 (253) : 149 Ind Cas 1091, Mg. Than Sein v. U Po 
Nyun. 

(’30) 17 AIR 1930 Lah 217 (218) : 116 Ind Cas 716, Bhamba Ram v. Ram Pyara 
Mai. 


('14) 1 AIR 1914 All 424 (426) : 25 I. C. 183 (DB), Chandar Bhan v. Har Gopal 
[See also (’41) 28 AIR 1941 Oudh 178 (179): 192 Ind Cas96 (DB), Abdul Rahman 
v. Sultan Begam. (All creditors existing on date of deed paid off before suit by 
subsequent creditor—No borrowing for 3 years after the date of deed—These facts 
negative though not conclusively the inference of fraudulent intention )] 

[But see (’09) 4 Ind Cas 301 (301) : 33 Mad 205 (DB), Thomas Pillai v. Muthu- 
rama Chettiar. (Second paragraph was held to apply in favour of subsequent 
creditors also—No question of indebtedness was adverted to.)] 

21. (’33) 20 AIR 1933 Rang 252 (253) : 149 Ind Cas 1091, Mg. Than Sein v U 
Po Nyun. 

22. (1816) 56 E R 152 (154): 1 Madd 414, Holloway v. Millard. 

(1738) 26 E R 9 (11) : 1 Atk 13, Russel v. Hammond. 

2 l ’J 1 ! 5 / 6 ] 69 > E R 1043 (1046) : 3 K & J HO : 26 L J Ch 105 : 3 Jur (N s) 180 : 
5 W R (Eng) 38, Barrack v. Me' Cullock. 

(IWO) 173 E R 991 (992) : 9 Car & P 640, Riches v. Evans. 

ion 9 X £ i ?. B 679 * 683 * : * 1919 ) 1 K B 583 : 120 L T 608 : (1919) B&CB 

139 : 35 T L R 238, Denny's Trustee v. Denny. 

(92) 16 Bom 1 (14), Burjorji v. Dhunbhai. 

Mtri?lo 8 i' 2 ? 5 ® 64 ! (648) : Amb 596 - Partridge v. Gopp. 

(1870) 39 L J Ch 689 (690) : 5 Ch D 538 : 21 L T 816 : 18 W R (Eng) 906, Free- 

' Af ? rmin « the decision in (1870) 39 L J Ch 148 (151).) 

If 17 ,! 56 E B 886 (398): 2 Madd 410 : 17 R R 226 » Copts v. Middleton. 

1 * 1936 L&h 222 (224) 1 162 *** Caa 922 (DB) ’ Mi% Bibo y ' Sam ‘ 


Section 53 
Note 6 






916 


FRAUDULENT TRANSFER 


Section 53 
Note 6 


Transfer for inadequate consideration : 

Under the second paragraph of the old section a transfer for grossly 
inadequate consideration was regarded as being one on the same footing 
as a gratuitous transfer. Where the consideration was not so inadequate 
as to be gross no presumption was raised against good faith. 26 In the 
undermentioned case, - ' Hitter, J., held that where the inadequacy of the 
price in a transaction is not so great as to shock the moral sense, such 
inadequacy, by itself, was no evidence of fraud, but that it was otherwise 
where the inadequacy was so great as to shock the conscience. 

In cases of mortgage it cannot be said that consideration is inade¬ 
quate or grossly inadequate, because a mortgage can be executed for 
any amount regardless of the value of the property. Consequently, the 
presumption referred to in the second paragraph of the old section was 
held not to arise in such cases. 28 As has been seen already, the deletion 
of the second paragraph of the old section will now enable the Court to 
apply the ordinary rules of evidence in all cases and inadequacy of 
consideration may, under circumstances, be considered as evidence of 
fraud. 20 

Transfer reserving benefit to transferor : 

A transfer intended to reserve a benefit to the debtor to the 
prejudice of the creditors must be held to have been made with intent 
to defeat or delay the creditors. 30 Thus, where a trust was made for the 
benefit of all such creditors as were willing to accept the terms of the 
debtor and the debtor retained a benefit for himself, it was held that 

(’27) 14 A I R 1927 Lah 420 (421) : 101 Ind Cas 172 : 8 Lab 544 (DB), Mahomed 
Ishaq v. Mahomed Yusaf. 

(1750) 28 E R 1 (7) : 2 Ves 1, 10, Toicnshend (Lord) v. Windham. 

26. (’12) 18 Ind Cas 691 (692) (DB) (Mad), Ganga v. Basava. 

(’02) 26 Bom 543 (549, 550) : 4 Bom L R 249 (DB), Chitamber v. Krislnappa. 
(’01) 25 Bom 202 (225) : 2 Bom L R 986 (DB), Bhagwant v. Kedari. 

(’66) 6 Suth W R 30 (33) (DB), Kumola Per shad Narain Singh v. Nokh Lai Salioo. 
(’24) 11 AIR 1924 Nag 124 (125) : 76 Ind Cas 635, Doma v. Govind. 

(1900) 13 C P L R 180 (185), Mardan Singh v. Karanju. 

27. (’36) 40 Cal W N 561 (565) (DB), Nalini Kishore v. Atul Chandra. 

28. (’31) 18 AIR 1931 Lah 213 (215) : 131 Ind Cas 301, Banwari Lai v. Bhag 
Mai. 

(’10) 9 Ind Cas 1018 (1019) (Lah) Mt. Ishar Kuar v. Ram Singh. 

29. (1817) 56 E R 386 (392) : .2 Madd 410 : 17 R R 226, Copis v. Middleton. 

(’41) 28 AIR 1941 Oudh 457 (463) : 194 Ind Cas 598 : 16 Luck 832 (DB), Fagir 

Bux v. Thakur Prasad. 

30. (1854) 139 E R 169 (172) : 2 Car & Kir 452 : 2 C L R 452 : 23 L G C P 51 
: 2 W R (Eng) 163 : 14 C B 410 : 22 L T (O S) 242 : 98 R R 679, Graham v. 
Furber. 

(1903) 72 L J K B 237 (240) : (1903) 1 K B 671 : 88 L T 148 : 51 W R (Eng) 372 
: 19TLR 270 : 10 Mans 121, Maskelyne v. Smith. (Transfer ostensibly in favour 
of creditors, but really intended to benefit the debtor.) 

(’27) 14 AIR 1927 Cal 836 (839) : 54 Cal 687 : 104 Ind Cas 833 (DB), Solema Bibi 
v. Hafez Mahomed. 

' [See also (’99) 23 Bom 1 (11), Natha Kerra v. Dhunbaiji.) 

[But see (’18) 5 AIR 1918 Mad 377 (378): 43 Ind Cas 956 (DB), S ubroya Goundan 
v. Perumal Chettiar. (A transfer of immovable property which is not bona fide 
and is effected so as to defraud creditors is void though the transferor secures no 
benefit thereby.)] 
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the trust must be taken to have been made with intent to defeat or 
delay the creditors. 31 But when a transfer is not intended as a cloak or 
device for the protection of the transferor against the claims of creditors, 
it cannot be impeached as fraudulent. 32 Thus, where a person executes 
a trust deed of all his properties with the chief object of paying off all 
his creditors, the deed cannot be said to be fraudulent even though one 
of the objects with which the deed was executed is to avoid the Court 
of Wards taking over the estate. 32 ® So also, where a person bona fide 
parts with all control over his property, it is not fraudulent, even though 
the deed contains a provision that if anything remains after the payment 
to existing creditors, it should be applied for the benefit of the transferor 
or his children. 33 

Again a settlement for consideration with the object of protecting 
the property from the extravagant habits of the settlor cannot be said 
to be fraudulent. 34 In the undermentioned case 35 a family arrangement 
was come to by which some property was given to A and some cash to 
B in order to protect the property from the profligate habits of B. It 
was held by their Lordships of the Privy Council that the transaction 
was not a fraud upon subsequent creditor's. The mere fact that the 
debtor retains some interest in the property transferred will not make 
the transaction fraudulent as a matter of law, but will be a piece of 
evidence showing a fraudulent intent. 38 

Indebtedness of transferor on date of transfer : 

Evidence of indebtedness of the transferor subsisting on the date 
of the transfer is relevant to show an intention to defeat or delay the 


31. (1878) 48 L J Q B 204 (206) : 4 Q B D 13 : 39 L T 424 : 27 WR (Eng) 134, 
Spencer v. Slater. 

.[See also (’41) 28 AIR 1941 Cal 233 (236) : 197 Ind Cos 50(DB). Jagat Kishore v. 
Eula Kamini Dosya. (Trust deed intended to be a cloak for shielding property 
from creditors and benefiting the debtors.)] 

32. (’16) 3 AIR 1916 Cal 404 (405) : 29.IndlCas 734 (DB), Kanehan Mandat v. 
Kamla Prosad. 

(’38) 25 AIR 1938 Cal 818 (821) : 181 Ind Cas 854 (DB), Himatisu Kumar v. 
Hasem AH Khan. (A trust created by the debtor for the payment of his creditors.) 
[See also (’41) 28 AIR 1941 Mad 188 (191), R. M. S. Firm v. Muthuswami 
Odayar. (Members of Christian family by agreement making arrangement for 
payment of creditors and incidentally making small provision for religious purposes 
—Dedication held real and not made to defeat or delay oreditors.)] 

32a. (’23) 10 AIR 1923 Oudh 80 (87) : 25 Oudh Cas 291 : 70 Ind Cas 253 (DB), 
Sharf-uz-Zaman v. Henry Stanyon. 

33. (1857) 26 L J Ch 179 (182) : 3 Kay & J 90 :3 Jur (N 6) 80 : 5 W R (Eng) 132 
: 112 R R 49, Holmes v. Penney. 

34. (1896) 66 L J Q B 111 (114) : 75 L T 166 : 3 Mans 226, In re Tetley, 
Jefjrey Ex parte. 

88 L J K B 679 (683) : (1919) 1 K B 583 : 120 L T 608 : (1919) B & C R 
139 : 35 T L R 238, Denny's Trustees v. Denny. 

(38) 26 MR 1938 Oudh 65 (68) : 172 Ind Cas 637 (DB), Sundar Lai v. Gnr 
aran. (Son profligate—Transfer to grandson to save property is not fraudulent.) 

35. ( 84) 6 All 560(572): 11 1A 164 (PC), Rai Bishenchandv.Mt. Asmaida Koer. 

9 Caa 823 (624) (Cal), Jagat Chandra v. Radius Hath. 

v? * B 476 (478) : < 1902 > 2 KB 168:86 LT 832:9 Mans 139, Maskelyne 

v. £>msth. (Spencer v. Slater, (1878) 48 L J Q B 204, dissented from.) 
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creditors. 3 ' It is a strong badge of fraud in the case of a voluntary 
settlement. 38 But such indebtedness would not per se establish a 
fraudulent intent. 39 Where, at the time of the transfer, the transferor 
has other property sufficient to satisfy his creditors, the transaction 
cannot be said to be with intent to defeat or delay the creditors. 40 In 


? 7 * ( ’ 1896) 1896 All W N 123 (123) (DB), Aziz-un-nisa v. Lai Mohan Lai. 

(1867) 7 Suth W R ol3 (513) (DB), Mahomed Busseeroollah Chowdhry v. Abe- 
moontssa. 

(1861) 70 E R 807 (811) : 1 J & H 410 (422) : 30 L J Ch 642 : 7 Jur (N S) 624 : 4 
L T 203 : 9 W R (Eng) 409 : 128 R R 449, Acraman v. Corbett. (Marriage set- 
tlement when husband was heavily in debt and pressed by creditors — Held 
there was intention to defeat or delay creditor.) 

(1841) 174 E R 426 (429) : Car & M 97, Jackson v. Bowley. 

(1822) 37 E R 958 (960) : Jac 552, Richardson v. Smallwood. 

(1840) 9 L J Ch 241 (243) : 50 R R 193 : 4 Jur 187 : 2 Beav 340 : 4 Beav 58 
Townsend v. Westacott. ’ 

(1871) 40 L J Ch 480 (483) : 12 Eq 158 : 24 L T 607 : 19 W R (Eng) 842, Cross- 
ley v. Elxoorthy. 

(1864) 3 De G J & Sm 293 (302) : 46 E R 649 (653) : 34 L J Ch 360 : 13 W R 
(Eng) 329 : 11 Jur (N S) 70 : 12 L T 614 : 142 R R 65, Spirrett v. Willows. 
(The fact that the settlor retains money enough to pay debts but does not actually 
pay them does not make any difference.) 

(1872) 41 L J Ch 539 (541)': 14 Eq 106 : 26 L T 721‘: 20 W R (Eng) 652, Mackay 
v. Douglas. 

(1857) 26 L J Ch 179 (180) : 3 K & J 90 : 3 Jur (N S) 80 : 5 W R (Eng) 132 : 112 
R R 49, Holmes v. Penny. 

(1855) 25 L J Ch 612 (614): 6 De G M & G 95 : 2 Jur (N S) 169 : 4 W R (Eng) 
139 : 43 E R 1166 : 106 R R 46, French v. French. 

(1856) 25 L J Ch 338 (339) : 3 Drew 419 : 2 Jur (N S) 109 : 4 W R (Eng) 214 : 
106 R R 385, Jcnkxjn v. Vaughan. 

(’67) 15 W R (Eng) 919 (920) : 4 Eq 390 : 16 L T 517 : 36 L J Ch 738, Smith v. 
Cherrill. 

(1860) 14 Moo P C 121 (136) : 15 E R 251 : 4 L T (N S) 1 : 134 R R 13, 
Corlett v. Radcliffe. 

[See also (’37) 24 AIR 1937 Rang 27 (28) : 167 Ind Cas 73 : 14 Rang 748 (DB), 
Ma Htwe v. Maung Pu. (Insolvent heavily indebted and pressed by his credi¬ 
tors transferring substantial part of his property to his relative—False circulation 
by him of his inability to pay to creditors—Transfer is fraudulent and must be 
set aside.) 

(1856) 52 E R 1078 (1080) : 22 Beav 184 (189) : 4 W R (Eng) 523 : 111 R R 323, 
Dening v. Ware. (Voluntary settlement—Remaining assets not sufficient to pay 
debts— Held, on facts, there can be no inference that the settlement was made 
with intent to defeat or delay creditors.)] 

38. (1877) 98 E R 1318 (1321), Doe d. Watson v. Routledge. 

39. (’38) 25 AIR 1938 Lah 136 (137) : 180 Ind Cas 830, Rattan Chand v. Kishan 
Chand. 

(’99) 1899 Pun Re No. 38, Prema Shah v. Chet Ram. 

(’92-96) 2 Upp Bur Rul 315 (317), Halcema v. Mahomed Jecbhoy. 

40. (’80) 2 All 891 (895) (DB), Nasir Husain v. Mata Prasad. 

(’34) 21 AIR 1934 Rang 308 (309) : 153 Ind Cas 191, V. E. A. Chettyar Firm v. 
Ma Than Sin. 

(’14) 1 AIR 1914 Lah 108 (110) : 22 Ind Cas 829, Lalji Das v. Chetram 
(’23) 10 AIR 1923 Nag 334 (335, 336) : 77 Ind Cas 50, Mulla Faiz Ali v. Mt. 
Harkuar. 

(’04) 17 C P L R 24 (26, 27), Seth Mohan Lai v. Balmakund. 

(’19) 6 AIR 1919 Pat 236 (237) : 52 I. C. 873 (DB), Mahomed Kabir v. Shahdeo. 
(’89) 13 Bom 297 (300, 301) (DB), Hormusji v. Cowasji. 



FRAUDULENT TRANSFER 


919 


the undermentioned case 41 it was held that even a presumption o£ 
fraudulent intent cannot be made from the indebtedness of the transferor. 
It is submitted that this view is not correct. If it is a relevant piece of 
evidence tending to show a fraudulent intent, it is not clear why a 
presumption, however weak it may be, cannot be made against the 
transferor. 

Transfer of all the properties of the transferor : 

A transfer by a person indebted at the time of all his properties is 
evidence of an intention to defeat or delay his creditors, 42 though under 
particular circumstances the transfer may not, even in such a case, be 
fraudulent. Thus, where a person indebted at the time, transferred all 
his properties in favour of the children of the first wife at the time of 
his second marriage and in consideration of being permitted to do so 
by the relations of the first wife, it was held that the transfer was not 
fraudulent. 43 

Relationship of parties : 

The mere fact that the transferor and the transferee are relations 
does not necessarily show an intention on the part of the transferor to 


(’69) 1 Suth W R 21 (21) (DB), Enaet AH v. Rampreah Koonwar. 

(’96) 1896 All W N 123 (123) (DB), Azizun-nisa v. Lai Mohan Lai. 

{’18) 5 AIR 1918 Cal 82 (87) : 45 Ind Cas 441 (DB), Aflabuddin v. Basanta 
Kumar. 

C28) 15 AIR 1928 All 476 (479) : 109 Ind Cas 272 (DB), Sarswati Kuar v. Maha- 
6 ir Prasad. (Mortgaged property was sufficient to satisfy mortgage debt — Mort¬ 
gagor gifted non-mortgaged property — Gift cannot be said to be with a view to 
defeat mortgagee.) 

[See also (’36) 23 AIR 1936 Lah 593 (593) : 163 Ind Cas 956, Mt. Javina Devi 
v. Official Receiver. (Gift of small portion by insolvent more than two years be¬ 
fore adjudication — Property at date of gift considerable — Gift held was not 
fraudulent with object of defeating creditors.)] 

41. (’37) 171 Ind Cas 735 (735), Bhim Sain v. Daropadi. 

42. (1864) 1 Suth W R 41 (41) (DB), Soodheekeena Chowdrain v. Oopee Mohun 
Sci». 

(’79) 1879 Pun Re No. 86, Mt. Gangs v. Mehr Chand. 

(’29) 16 AIR 1929 All 872 (873) : 122 Ind Cas 880 (DB), Prakash Narain v. Ram 
Charan. (Transfer of all the property in favour of a relation after the creditor had 
obtained a decree—Transfer for half market value—Intention to defeat the credi¬ 
tor presumed.) 

(’37) 24 AIR 1937 Lah 847 (848) : 169 Ind Cas 123, Mela Ram v. Inayat 
Begum. 

(’28) 15 AIR 1928 Rang 1 (3) : 6 Rang 588 : 105 Ind Cas 582 (DB), R. R. 0. 0 . 
Chettyar Firm v. Ma Sein Yin. 

(1869) 17 W R (Eng) 601 (602): 7 Eq347 :20 L T 163, Reese River Silver Mining 
.Co. v. Atwell. 

(1856) 62 E R 957 (958, 969): 21 Beav 511 (515, 516) : 111 R R 187, Bolt v. 
Smith. (Transfer in favour of son for inadequate consideration.) 

(1899) 68 L J Q B 287 (293): (1899) 1 Q B 012 : 80 L T 63 : 47 W R (Eng) 243, 
In re Hirth. 

-[See also (’12) 14 Ind Cas 40 (44) (DB) (Lah), Phamphul Devi v. Harbaksh 
Singh.] 

43. - (’17) 4 AIR 1917 Mad 484 (484) : 34 Ind Cas 744 (DB), Kapini Goundan v. 
Sarang Pant. • 


Section 53 
Note 6. 





920 


FRAUDULENT TRANSFER 


Section 53 
Note 6 




.Ictejit or delay the creditors 44 or bad faith on the part of the transferee 45 
though the fact may be material as evidence of bad faith. 46 
Consideration, a barred debt : 

The fact that the consideration for the transfer is a barred debt 
may be some evidence of a fraudulent intent but not strong evidence. 47 
Value of property transferred : 

In considering whether a deed was executed with a fraudulent 
intent, it is material to consider the relative value of the property sold 
to the amount of the creditors’ demands at the time. 49 

Possession with transferor : 

^ here the property transferred continues in the possession of the 
transferor after the date of the transfer, the value of the inference to be 
drawn therefrom will vary according to the nature of the property and 
the deed, 49 and other circumstances of the case. In the case of moveables 

44. (’39) 26 AIR 1939 Lali 438 (439) (DB), Firm Ahmad Din v. Partab Singh. 
(Transfer made to settle debt created by money advanced previously by transferee 
—Transfer cannot be said to be fraudulent merely because transferee is related to 
transferor.) 

(’14) 1 AIR 1914 Low Bur 180 (182): 23 Ind Cas 341, V. R. M. V. A.ClicltyFirm 
v. Mg. Po Sin. (But it is a suspicious circumstance.) 

(1818) 56 E R 386 (391, 392) : 2 Madd 410 : 17 R R 226, Copis v. Middleton. 

(’35) 22 AIR 1935 Pesh 168 (170) : 159 Ind Cas 529, Ganga Dhar v. Sher Khan. 
(A mere transfer of property in favour of a relation would not per se amount to an 
intention to defeat or delay creditors even if it affects a substantial portion of the 
debtor’s estate in the absence of proof that the debtor owes a large sum of money 
and that he is financially embarrassed and is therefore likely to take the property 
out of the reach of his creditors.) 

(’30) 17 AIR 1930 Rang 27 (29) : 120 Ind Cas 228 : 7 Rang 477 (DB), Ma Sein v. 
P. L. S. K. Firm. (The fact that a debtor transfers, at the time when he is 
heavily indebted, the whole of his property to his sister is not by itself a sufficient 
reason for avoiding the transfer if in fact the transfer is made bona fide and for 
valuable consideration.) 

(’38) 25 AIR 1938 Sind 215 (217) : ILR (1939) Ear 136 : 178 Ind Cas 469 (DB), 
Parmanand v. Jairamdas. 

(’ll) 9 Ind Cas 1018 (1019) (Lah), Ishar Kuar v. Ram Singh. 

[See also (’25) 12 AIR 1925 Rang 227 (228) : 89 Ind Cas 436 : 3 Rang 71, Maung 
Din v. Ma Hnin Me.) 

45. See (’14) 1 AIR 1914 Lah 108 (110):22 Ind Cas 829 (DB), Lalji Das v. Chet 
Ram. 

46. (1868) 10 Suth W R 445 (445) (DB), Pran Kishen v. Lokenath Singh. 

(’24) 11 AIR 1924 Mad 779 (780) : 82 Ind Cas 945 (DB), RajagopalChetti v. Sitn- 
gami Ammal. 

47 . (’07) 17 Mad L Jour 11 (14) (DB), Hanifa Bibi v. Punnamma. 

(’37) 24 AIR 1937 Rang 471 (471) : 174 Ind Cas 143, Maung San Gyaw v. 
Mg. Kyaw. 

(’30) 17 AIR 1930 Sind 284 (286) : 127 Ind Cas 701 (DB), Motumal Holloram v. 
Mangomal Jcoomal. 

[See also (1855) 25 L J Ch 232 (234) : 5 De G M& G 547 : 1 Jur (NS)985: 3 WR 
(Eng) 218 : 24 L T (O S) 285 : 104 R R 191, Goldsmith v. Russell. (Settlement 
in favour of wife and children expressed for consideration — Consideration found 
illusory and the transaction not bona fide — Held, it was void against creditors 
of the settlor under 13 Eliz., Ch. 5.)] 

48 . (1805) 102 E R 1285 (1295) : 6 East 257 : 8 R R 475, Dewey v. Baynlun. 

49 . (1900) 13 C P L R 180 (185), Mardan Singh v. Karanju. 
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such continuance was, in England, held to be a badge of fraud, where 
it was inconsistent with the transfer, 60 but not where it was consistent 
with it. 61 In the undermentioned cases 52 such continuance of possession 
was, in the particular circumstances of the case, held not to raise any 
presumption of fraud. * 

(B) Transfer for consideration without reserving benefit to debtor. 

Where a transfer is for consideration and there is no intent to 
reserve any benefit to the debtor, then the transfer cannot be attacked 
as fraudulent under this section. It is good against the creditors even 
though the transferor intended thereby to defeat an impending execu¬ 
tion. 63 The reason is that the fraud contemplated by the section is an 
intent to defeat the creditors generally and not a particular creditor. 

7. Benami transactions not necessarily fraudulent. — 
Benami transactions are very familiar in Indian practice. 1 They are 
not necessarily fraudulent. A plea that a transfer is benami is not 
equivalent to a plea that the transfer is fraudulent. 2 


50. (1795) 170 E R 329 (330) : 1 Esp 205, Paget v. Percliard. 

(1808) 170 E R 976 (976) : 1 Camp 333, Wordall v. Smith. 

(1813) 128 E R 669 (671) : 5 Taunt 212, Reed v. Blades. 

(1817) 129 E R 609 (611) : 8 Taunt 838, Jezeph v. Ingram. 

(1818) 106 E R 316 (317) : 2 B & Aid 134, Robinson v. M’ Donnell, 

(1832) 110 E R 180 (183) : 3 B & Ad 498 : 1 L J (N S) K B 166 : 37 R R 485, 

Martindale v. Booth. 

(1601) 76 E R 809 (812, 813, 814) : 1 S L C (10th Ed.) 1 (3), Twyne's Case. 

(1788) 100 E R 315 (320): 1 R R 548 : 2 T R 587, Edwards v. Harben. 

(1788) 100 E R 319 (320) : 2 T R 594n, Bamjord v. Baron. 

51. (1832) 110 E R 180 (183) : 3 B & Ad 498 : 1 L J (N s) K B 166 : 37 R R485, 
Martindale v. Booth. 


52. (1817) 129 E R 609 (611) : 8 Taunt 838, Jezeph v. Ingram. 

(1813) 105 E R 94 (95) : 1 M & S 251, Leonard v. Baker. 

(1813) 128 E R 555 (556) : 4 Taunt, 823, Watkins v. Birch. 

53. (’34) 21 AIR 1934 Mad 587 (592) : 155 Ind Cas 17, Suppan Asari v. Alima 
Bxbi. 

(’30) 17 AIR 1930 Mad 665 (667, 668) : 126 Ind Cas 604, Moliideen v. Md. 
Mustappah. 


Note 7 

1. (’18) 5 AIR 1918 P C 137 (139) : 53 Ind Cas 54 (PC), Mahbub AH Khan v. 
Bharat Indu. 


(’21) 8 AIR 1921 P C 56 (57) : 48 Cal 260 : 47 Ind App 275 : 57 Ind Cas 834 (PC), 
P. J. R. Kerwick v. K. M. Kerwick. 

(’77) 1 All 403 (410) (DB), Par am Singh v. Laljt Mai. 

(’71) 16 Suth W R 186 (188) : 7 Beng L R 720 (DB), B. Donzelle v. Baboo 
• Kedaranath. 


(67) 7 Suth W R 138 (140) (DB), Kalee Mohun v. Bholanath Chakladar, 

(24) 11 AIR 1924 Cal 467 (470) : 82 Ind Cas 934 (DB), Bhubanmohini Dasi v. 
Kumudbala Dasi. 


(’23) iO AIR 1923 Cal 228 (230): 70 Ind Cas 565 (DB), Promode Kumar v. Madan 
Mohan Saha. 

I' 2 ?)., 1 * AIR 1927 Cal 140 (144) : 98 Ind Cas 129 (DB), Tirthamayi Dassi v. 
. Atikulla. 


^ 2 ® * 14 1 A 127 (PC), Uman Par shad v. Qangadhar Singh. 

16 ) 8 . AI ^ 1916 P C 238 (240) : 44 Cal 662 : 44 I A 72:40 Ind Cas 242, Mina 
)>ao\ maT * v ' Singh Dudhurxa. 

( ) 6 Suth W R 283 (286) (DB), Munnoolal v. Reel Bhoobun Singh. 
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8. Transfer is valid until avoided. — A fraudulent transfer, 
within this section is not ipso facto void, but is merely voidable at the 
option of the creditors or the subsequent transferee as the case may be. 
Until so avoided, the transaction is valid. 1 As between the parties to 
the transfer themselves, the transfer cannot be avoided by either of 
them.” It will be valid as between them even if it has been avoided as 
against creditors or a subsequent transferee. 3 As between them the 
transfer stands subject only to the right of the creditors to enforce their 
claim just as if the transfer had not been made. 4 As has been observed 
in Story’s Equity Jurisprudence 5 : 

“ Although voluntary conveyances are or may be void as to 
existing creditors, they are perfect and effectual as between the 
parties, and cannot be set aside by the grantor, if he should become 
dissatisfied with the transaction. It is his own folly to have made 
such a conveyance. They are not only valid as to the grantor, but 
also as to his heirs and all other persons claiming under him in 
privity of estate with notice of the fraud. A conveyance of this 
sort (it has been said with great truth and force) is void only as 
against creditors, and then only to the extent in which it may be 
necessary to deal with the conveyed estate for their satisfaction. 
To this extent and to this only, it is treated as if it had not been 
made. To every other purpose it is good; satisfy the creditor and 
the conveyance stands.” 

It has been held in the undermentioned case 6 that where a transfer 
is set aside at the instance of a creditor under this section, the case is 
governed by S. 65 of the Contract Act and that the transferor is bound 
to restore to the transferee the price he had received. It is not clear 
how, if, as conceded in the judgment itself, the transfer is valid as 
between the transferor and the transferee, S. 65 of the Contract Act, 


Note 8 

1. (’26) 13 AIR 1926 All 470 (471) : 48 All 414 : 94 Ind Cas 429 (DB), Eari 
Chand Rai v. Moti Ram. 

(’30) 17 AIR 1930 All 433 (439) : 125 Ind Cas 506, Phagoo Murao v. Tiilslii 
Ravi. 

(’33) 20 AIR 1933 Cal 812 (813) : 146 Ind Cas 1010, Radhika Molion v. Eari 
Bashi. 

(’35) 22 AIR 1935 All 771 (773): 155 Ind Cas 829, Qutubuddin v. Mangla Dubey. 

(’12) 17 Ind Cas 342 (343) (Mad), Official Assignee of Madras v. Ramasamy 
Iyengar. 

(’36) 23 AIR 1936 Nag 207 (209) : I L R (1936) Nag 183 : 165 Ind Cas 76, 
Narayan Vishnooram v. Maruti Nago. 

2. (’87) 1 C P L R 165 (169), Bajirao v. Earpal. 

3 . (’21) 8 AIR 1921 Lah 333 (335) : 60 Iud Cas 271 (DB), Abdul Razak v. Fazal 
Ilahi . 

(’36) 23 AIR 1936 Nag 207 (209): I L R 1936 Nag 183: 165 Ind Cas 76, Narayan 
Vishnooram v. Maruti Nago. 

4. (’39) 26 AIR 1939 Mad 894 (896): I L R (1940) Mad 73 : 189 Ind Cas 301, 
Vellayya Konar v. Ramasicami. 

5. Story, Equity Jurisprudence, Section 371. 

6 . (’36) 23 AIR 1936 Nag 268 (269) : I L R (1937) Nag 94 : 167 Ind Cas 703, 
Parasharam v. Sadasheo. 
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which applies to a contract which is void as between the parties, can 
have any application. 

Where a creditor or the subsequent transferee once affirms the 
transfer, he cannot afterwards avoid it. 7 8 Thus, where a creditor sued 
both the transferor and the transferee for recovery of bis debt, but 
claimed merely a money decree against them, it was held that ho 
impliedly affirmed the transfer and could not raise the question of 
avoidance of the transfer, in the appellate Court. 3 

9. Who can avoid a fraudulent transfer. — Ordinarily a 
transfer cannot be avoided or questioned by a third party when the 
transferor admits it. It is, however, otherwise, where such transfer is 
intended to defraud the third party. 1 In such a case the third party has 
a right to question it. This is the principle enacted in this section. 

Under the statute 13 Eliz., chap. 5 not only creditor’s but “all 
others” who were hindered or delayed by the transfer could avoid the 
transfer. 1 ® The old S. 53 also provided that a transfer intended to defraud 

(a) a prior transferee, 

(b) a subsequent transferee, 

(c) the creditors of the transferor, 

(d) co-owners of the property transferred, or 

(e) other persons having an interest in the property transferred, 2 

was voidable at the option of such persons. The reference to prior 
transferees, co-owners and other persons interested in the property has 
been omitted in the present section, as in the opinion of the Special 
Committee 3 it was difficult to see how such persons could be defrauded 
by a transfer by the transferor. 

A fraudulent transfer can, under this section, be avoided only by 
the person at whose instance the transfer is voidable 4 namely the 
creditor who is defeated or delayed or the subsequent transferee as the 
case may be. If they have not questioned it, an objection on that 
ground cannot be taken by anybody else. 

It has been seen in Note 8 that the fact that a transfer is intended 
to defraud creditors or a subsequent transferee does not invalidate the 

7. (’28) 15 AIR 1928 All 2?4 (235) : 116 Ind Cas 86 (DB), Satchitanand Tiwari 
v. Radhapat Paihak. 

8. (’34)21 AIR 1934 All 948 (949,950): 153 I.C. 674, Sarju Singh v. Shy am Sunder . 

Note 9 

1. (’10) 7 Ind Cas 957 (958) (D B) (Bom), Gourishankar v. Hiralal. 
la. (1601) 76 E R 809 (816) : 1 Sm L C 1 : 3 Co Rep 86, Twijne's case. 

2. (’21) 8 AIR 1921 Mad 657(658): 61 I.C. 580 (DB), Sami Asariv. AshagiyaPiUai. 

3. See the Report of the Special Committee printed on page 22 (38). 

4 . (’28) 15 AIR 1928 Lab 9 (16) : 111 Ind Cas 251 (DB), Dhanna Mai v. Parme - 
than Das. (Creditor). 

(’15) 2 A I R 1915 Bom 89 (90) : 39 Bom 507 : 2^ Ind Cas 497 (D B ),Vasudeo v. 
Janardan. (Person acquiring title at court sale is'not subsequent transferee or a 
person having interest.) 

(’86) 28 AIR 1936 Nag 207 (208): ILR (1936) Nag 183 : 166 Ind Cas 76, Narayan 
cVuhnooram v. Maruti Nago. 

(’23) 10 AIR 1928 Nag 195 (196): 71 I.C. 409, Krishna Bai v. Debisingh. (Creditor.) 
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transfer as between the parties to the deed and that such deed is valid 
and operative between them. It follows that a party to a transfer 
cannot claim to avoid the transfer on the ground that it was executed in 
fraud of third persons for, ex hypothesi, such fraud does not invalidate 
the transfer as between the parties themselves. Thus, if a executes a 
transfer in favour of B in order to defraud the creditors of a, and B 
subsequently sues A for reliefs in accordance with the transfer, such as 
possession of the property transferred, A cannot validly set up the plea 
that the transfer was intended to defraud his creditors inasmuch as 
such a plea even if established, will not render the transfer invalid as 
between A and B. 5 6 On the same principle A cannot sue B for reliefs 
inconsistent with the validity of the transfer. 63 

The principles underlying the maxims in pari delicto potior est 
conditio defendentis (in equal fault, the condition of the defendant is 
more favourable), nemo allegans suam turpitudinem audiendus est 
(no one alleging his own baseness ought to be heard) and ex dolo vialo 
non oritur actio (a right of action cannot arise out of fraud) do not 
apply to such cases 6 but are limited in their application to fraudulent 
transactions under which no valid interest has passed from one party to 
the other. Thus, they apply to fraudulent transactions when the fraud 
is of such a nature as to render the transaction void even as between 
the parties on grounds of public policy, and to cases of sham, nominal 
and collusive transfers not intended to jmss any title from one party 
to the other, but brought about merely to defraud a third party. In 
other words, they apply only when the giving effect to a transaction in 
accordance with its apparent tenor, at the instance of a party thereto, 
would be to help him to take advantage of his own fraud and to which 
he was not otherwise entitled. The limits of the applicability of the 
said maxims to such cases may be briefly stated — 

(l) Where the fraud intended to be effected by the transaction 
has been carried out substantially, the general rule is that the 


5. (’36) 23 A I R 1936 Nag 207 (209) : I L R (1936) Nag 183 : 165 Ind Cas 76, 
Narayan Vishnooram v. Maruti Nago. (The principle of in pari delicto and ex 
dolo malo are not applicable to such cases.) 

('71) 15 Suth W R 273 (274) (D B), Koylash Chunder v. Dliun Monee. 

(’08) 31 Mad 206 (211) : 4 Mad L T 66 (D B), Asankaiii Ravuthar v. Somasunda- 
ram Chettiar. (Mortgagor cannot object that mortgage was to defeat and delay 
creditors.) 

(1866) 3 Mad H C R 231 (235) (D B), Sankarappa v. Kamayya. (Party cannot 
question his own transfer for consideration when creditors do not do so.) 

(1864) 1864 Suth W R 265 (265) (D B). Hurry Sunker v. Kali Coomar. 

(’36) 23 A I R 1936 Nag 268 (269) : ILR (1937) Nag 94 : 167 Ind Cas 703, Para- 
sharam v. Sadasheo. 

(’25) 12 A I R 1925 Nag 73 (74) : 21 Nag L L R 21 : 82 Ind Gas 489, Ramprasad 
v. Jaskaran. (Real transfer — Fraud not effected — Consideration passed— Held, 
vendee can recover the money under S. 65, Contract Act.) 

5 a . (1834) 172 E R 1210 (1210) : 6 Car & P 207, Sims v. Tuffs. 

6 . (’36) 23 AIR 1936 Nag 207 (209) : I L R (1936) Nag 183 : 165 Ind Cas 76, 
Narayan Vishnooram v. Maruti Nago. 
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Court will not allow any party to it to allege his own fraud in 
order to avoid his own deed. 7 Thus, if A transfers property to B 
nominally in order to defraud a third party, and the fraud is 
carried out, a will not be allowed to allege his own fraud and 
claim relief on the basis that the transfer is not operative. 3 This is 


7. (’97) 20 Mad 326 (331) (DB), Yaramati Krishnayya v. Chundru Papayya. 
(Confirming 18 Mad 378.) 

(’25) 12 AIR 1925 Oudh 120 (123): 27 Oudk Cas 175: 82 Ind Cas 333 (DB), Bansi- 
dhar v. Ajudhia Prasad. 

('31) 1931 Mad W N 470 (473), Ariyaputra Nayaker v. Muthu CJiettiar. 

(’15) 2 AIR 1915 Mad 519 (526) : 25 Ind Cas 123 (DB), Ramusubba Aiyar v. 
Avudai Animal. 

(’19) 6 AIR 1919 Nag 43 (44): 59 Ind Cas 285:16 Nag LR 129, Ismail v. Vasudeo. 
(’06) 29 Mad 72 (74): 15 Mad L Jour 478 (DB), Muthoo Raman Chetty v. Krishna 
Pillai. 

('23)10 AIR'1923 Cal 90 (92) : 71 Ind Cas 1 (DB), Raghupati Chatterjec v. 
Nrisingha Hori Das. 

(’23) 10 AIR 1923 All 411 (412) : 71 Ind Cas 441, Lachman Das v, Mulchand. 
(’30) 17 AIR 1930 Mad 298 (300) : 126 Ind Cas 279 (DB), Subba Rao v. Veeran- 
janey Stoamy. 

(’19) 6 AIR 1919 Pat 539 (540) : 52 Ind Cas 402, Shiva Narain Ram v. Alt. 
Phuljharia. 

(’35) 22 AIR 1935 All 529 (534) : 58 All 1 : 156 Ind Cas 362 (FB), Md. Takikhan 
v. Jang Singh. 

(’73) 19 Suth W R 270 (271) (DB), Gopal Narain v. Gunga Persliad Sahee. 

(1865) 4 Suth W R 11 (12) (DB), Rowshun Beebec v. Shaik Kureem Buksh. 
(Representatives are bound.) 

(’66) 6 Suth W R 287 (287) (DB), Aloksoondry Goopto v. Eoro Lai Roy. 

(1865) 3 Suth W R 30 (30) (DB), Bhuggobutty Dossee v. Kishen Nath Roy. (Heir 
of A held also bound by A’s fraud.) 

(1865) 3 Suth W R 92 (92) (DB), Luckee Narain v. Taramonce Dossee. (Heirs and 
representatives of fraudulent parties are equally bound.) 

(’05-06) 3 Low Bur Rul 245 (247, 248), Ala Le v. Po Taik. (The property was 
purchased benami in the name of mother of plaintiff who sued to recover it back 
on the ground that he was the real purchaser and the deed was executed benami 
because of fear of his creditors.) 

(’16) 3 AIR 1916 Sind 22 (23, 26) : 9 Sind L R 108 : 32 Ind Cas 530, Eirji v. 
Goverdhandas. (‘Carried out’ means substantially carried out.) 

[See also (’21) 8 AIR 1921 All 140 (141): 63I.C.921, Mahomed Shafi v. Nanhe.] 

8 . (’92) 1892 Pun Re No. 38, Dogar Mai v. Jamiat. 

( 67) 7 Suth W R 118 (118) (DB), Keshub Chunder Sein v. Vyasmonee Dossia. 

(’17) 4 AIR 1917 Mad 297 (299) : 32 Ind Cas 810 (DB), Suryanarayana v. 
Butchaiah. 

(’33) 20 AIR 1933 Oudh 6 (8) : 149 Ind Cas 52 (DB), Lalji v. Bachclioolal. 

(’16) 2 AIR 1915 Oudh 160 (161): 18 Oudh Cas 131 : 30 Ind Cas 253, Sarup 
Narain Babu v. Madho Singh. 

(’24) 11 AIR 1924 Oudh 321 (323) : 78 Ind Cas 359 (DB), Raunaq AH v. Nazir 
Eussatn. 

(’87) 11 Bom 708 (713) (DB), Chenvirappa v. Puttappa. 

{ 21) 8 AIR 1921 Low Bur 63 (66): 11 Low Bur Rul 83 : 65 Ind Cas 459 (DB) 
Mating Tin v. Ala Me Myint. 

{'21) 8 AIR 1921 Low Bur 58 (59) : 11 Low Bur Rul 89 : 65 Ind Cas 322 (DB), Po 
Au Mating v. Mating Po Ktoa. 

(12) 16 Ind Cas 811 (815) (DB) (Cal), Radha Madhab Paikara v.Kalapatam Roy. 

(1865) 3 Suth W R 221 (222) (DB), Puriklieet Shahoo v. Radha Kishen Sahoo. 
jarnt by representative of transferor.) 

(14) 22 Ind Cas 86 (88) (DB) (Cal), Akhal Prodhan v. Manmatha Nath Ear. 
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the application of the maxim nemo allegans suam turpitudinem 
audiendus cst. Some exceptions are recognized to this rule. One 
of these is that where a party to a fraudulent transaction seeks, as 
plaintiff, to enforce the transaction against the other party and 
thereby get an advantage to himself to which he is not really 
entitled, the defendant will be allowed to show his own turpitude 
in order to defeat the plaintiff. 9 The exception is allowed not for 


(1900) 27 Cal 231 (233): 4 Cal W N 289 (DB), Banka Beharxj Dass v. Raj Kumar 
Doss. 

(’26) 13 AIR 1926 Cal 850 (853) : 94 I.C. 33 (DB), Rajani Kanta v. Abani Kanta. 
(’23) 10 AIR 1923 Cal 90 (91) : 71 Ind Cas 1 (DB), Raghupali Chatterjee v. 
Narishingha Hori Das. 

(’08) 35 Cal 551 (558, 559) : 35 Ind App 98 (P C), Petherpermal Chelty v. Muni- 
andi Servai. 

(’01) 28 Cal 370 (380) (DB), Govinda Kuar v. Lata Kishun Prosad, 

(’01) 23 Cal 962 (966) (DB), Goberdhan Singh v. Ritu Roy. 

(*01) 23 Cal 962n (966n) (DB), Kalicharan v. Rasik Lai. 

(’15) 2 AIR 1915 Lah 264 (265): 30 Ind Cas 482, Ram Lai v. Firm of Arur Chand. 
(•19) 6 AIR 1919 Nag 43 (43) : 16 Nag L R 129 : 59 Ind Cas 285, Ismail v. 
IVasudco. 

(’12) 17 Ind Cas 918 (918) (Low Bur), Mandaya v. Ma E. 

(’09) 4 Ind Cas 233 (234) : 5 Nag L R 146, Maniram v. Gancsh. 

(’93) 7 C P L R 50 (52), Janardhan v. Paikan Lala. 

(’92) 1892 Bom P J 284 (DB), Nurandapa v. Maritamapa. 

(’32) 135 Ind Cas 244 (245) (All), Mangal Sen v. Baklitawar Singh. 

(’97) 20 Mad 333 (338) (DB), Varadarajulu v. Srinivasulu. 

(’16) 3 AIR 1916 Sind 22 (24) : 9 Sind L R 108 : 32 Ind Cas 530, Eirji Tokasri v. 
Gordhandas. (It is sufficient if the illegal purpose has been carried into effect in a 
material part e. g., by delaying the creditors for a long time.) 

[See also (’36) 23 AIR 1936 All 401 (403) : 58 All 842 : 162 Ind Cas 958 (DB), 
Naivab Singh v. Daljil Singh. (Affirming the decision in A I R 1935 All 799— 
The fact that the party claiming advantage of fraud is original party’s representa¬ 
tive makes no difference.)] 

[But see (’27) 14 AIR 1927 Rang 86 (87) : 4 Rang 429 : 99 Ind Cas 949 (DB), 
2d a Man Clia v. Ma E. (Transfer with intention to defraud—Fraud effected — 
Transferor continuing in possession even after transfer — His possession will not 
be disturbed.) 

(’36) 23 AIR 1936 Rang 405 (406) : 164 Ind Cas 914, Hafizullah Khan v. Ally 
Mulla Khan. (AIR 1927 Rang 86 followed.)] 

9 . (’32) 19 AIR 1932 Lah 503 (512) : 13 Lah 713 : 139 Ind Cas 17 (FB), Qadir 
Bakhsh w.'Hakam. (Case law reviewed.) 

(’27) 14 AIR 1927 Nag 365 (366) : 99 Ind Cas 780, Lalchand v. Bahadur. 

(’23) 10 AIR 1923 Cal 90 (94) : 71 Ind Cas 1 (DB), Raghupati Chatterji v. Nri- 
shingha Hori Das. 

(’16) 3 AIR 1916 Lah 130 (131) : 33 Ind Cas 255 : 1916 PunReNo.21 (DB), Hand 
Lai v. Jethu Mai. 

(’23) 10 AIR 1923 All 504 (505, 507) : 72 Ind Cas 92 : 45 All 396 (DB), Vilayat 
Hussain v. Mt. Misran. (A was allowed to plead joint fraud of A and B and B’s 
suit was dismissed.) 

(’21) 8 AIR 1921 Low Bur 63 (66) : 11 Low Bur Rul 83 : 65 Ind Cas 459 (DB), 
Maung Tin v. Ma Mai Myint. 

(’12) 17 Ind Cas 918 (918) (Low Bur), Mandaya v. Ma E. 

(’94) 18 Bom 372 (374) (DB), Babaji v. Krishna. 

(’09) 2 Ind Cas 616 (617) : 32 Mad 323 (DB), Raghavalu Chelty v. Adinarayana. 
(20 Mad 326 followed.) 

(’04) 8 Cal W N 620 (621) (DB), Preo Nath Koer v. Kazi Mahomed Shazid, 

(’09) 4 Ind Cas 233 (234) : 5 Nag L R 146, Mani Ram v. Gancs. 
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the sake of the wrongdoer but on the principle that the Court 
ought not to assist the plaintiff in reaping the benefit of his fraud. 
This is the application of the maxim in pari delicto potior cst 
conditio defendentis. A contrary view has however been held in 
the undermentioned cases 10 namely that if the fraud is carried 
i out, a party cannot, even by way of defence, set up his own fraud 

in order to defeat the plaintiff. 

(2) "Where the intended fraud is not carried out a party to the 
transaction may allege his own fraud whether as a plaintiff 11 or 

(’28) 107 Ind Cas 110 (112) (Lab), Wazir Chand v. Karamchand. (Case law dis¬ 
cussed.) 

(’97) 20 Mad 326 (329, 330) (DB), Yaramati Erishnayya v. Chundru Pappayya. 
(’41) 28 A I R 1941 Cal 233 (236): 196 Ind Cas 50 (DB), Jagat Kishore v. Euhx 
Eamini Dassya. 

[See also (’24) 11 AIR 1924 Mad 189 (191) : 76 Ind Cas 845 (DB), Srirama Row 
v. Bapayya .] 

10. (’33) 20 AIR 1933 Mad 457 (459) : 56 Mad 646 : 145 Ind Cas 303 (DB), Eot- 
ayya Naidu v. Mahalakshmamma. 

(’34) 21 AIR 1934 Mad 252 (254): 150 Ind Cas 381, Subbaraya Naicker v. Venka- 
tesa Naicker. 

(’08) 31 Mad 485 (487, 488) : 18 Mad L Jour 576 (DB), Eama Row v. 
Nukamma. 

(’37) 24 AIR 1937 Pat 453 (453, 454) : 167 Ind Cas 874, Dwarka Ram v. 
Mt. Jaleswari. 

% 

(’07) 31 Bom 405 (411, 412) : 9 Bom L R 542 (DB), Shidlingappa v. Hirasa. 

11. (’08) 35 Cal 551 (558, 559) : 35 Ind App 98 (PC), Petherpermal Chetty v. 
Muniandy Servai. 

(1870) 39 L J Ch 304 (306) : 22 L T 462 : L R 9 Eg 475, Symes v. Hughes. 

(’18) 5 AIR 1918 Mad 148 (149) : 45 Ind Cas 333 (DB), Rajgopalachar v. Sunda- 
ram Chetty. 

(’16) 3 Am 1916 Cal 532 (537) : 29 Ind Cas 699 (DB), Rajab Ali v. Hedayat Ali. 
(The principle applies even il the party suffers a decree to be passed against him 
in a fictitious and collusive suit which is only a part of the fraudulent scheme.) 

(*26) 13 A I R 1926 Cal 850 (853) : 94 Ind Cas 33 (DB), Rajani Eanta v. Abani 
Eanta. 

"(’15) 2 A IR 1915 Cal 492 (494) : 27 Ind Cas 230 (DB), Akhil Prodhan v. Man- 
mothanath Ear. 

'(’08) 1908 Upp Bur Rul 3rd Qr., Benami Transactions 1 (3), .Fafima Bibi v. S. N. 
Mahomed Moideen. 

(’24) 11 Am 1924 Nag 200 (203) : 78 Ind Cas 260, Man Singh v. Earan Singh. 

.(’19) 6 Am 1919 Pat 313 (316) : 52 Ind Cas 866 (DB), Ahmed Hussain v. 
Ghulam Ali Ashgar . 

(’21) 8 Am 1921 Low Bur 58 (59) : 11 Low Bur Rul 89 : 65 Ind Cas 322 (DB), 

* Maung Po Zu v. Maung Po Exoa. 

* (’16) 2 Am 1915 Lah 264 (265) : 30 Ind Cas 482, Ram Lai v. Firm of Arur 

Chand. 

(’87) 1 C P L R 165 (173), Baji Rao v. Harpal. 

('12) 16 Ind Cas 811 (815) (DB) (Cal), Radha Madhab Paikara v. Ealpataru Roy. 

('23) 1° AIR 1923 Cal 154 (155): 68 Ind Cas 648 (DB), Dhirendra Eumar Bose 
' v. Chandra Eanta. 

(’23) 10 AIR 1923 Cal 90 (90): 71 Ind Cas 1 (DB), Raghupathy Chatter jee v. 
Narsxngha Hori Das, 

* (’06) 38 Cal 967 (999): 4 Cal L Jour 22 (DB), Jadu Nath Poddar v. Rup Lai 
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Section 53 
Notes 9-10 




as a defendant 1 - and the Court may grant relief in accordance 
with the true nature of the transaction. This principle is also 
found enacted in S. 84 of the Trusts Act, 1882 . 

10. “Creditor”, meaning of. — In order that A may be a 
creditor of B, it is necessary that B’s liability to A constitutes a “debt”. 
As to the meaning of the word “debt”, see Note 22 on S. 3. 

A who was an agent of B for purchasing supplies and who was 
remunerated by a commission on the price of supplies, was given 
advances from time to time from which to purchase supplies. It was 
held by the Chief Court of Oudh that, in respect of the balance of the 
advance in the hands of A, B could not be said to be a creditor . 1 

A mortgagee from a person of his property is a creditor of that 
person within the meaning of this section . 2 


> 


(’08) 35 Cal 551 (558, 559) : 35 Ind App 98 (PC), Petherpermal Chetty v. 
Muniandy Scrvai. 

(’01) 28 Cal 370 (379) (DB), Govinda Knar v. Lala Kishun Prosad. 

(’96) 23 Cal 460 (475, 476) (DB), Sham Lai Mitra v. Amarendro Nath Bose. 
(13 Sutk W R 87, Not followed.) 

(-14) 1 AIR 1914 Low Bur 135 (136) : 23 Ind Cas 370, Stceydali v. £sna/i. (The 
burden lay on plaintiff to prove that the intended fraud was not carried out.) 

(’29) 16 AIR 1929 Pat 127 (129) : 115 Ind Cas 890 (DB), Surya Mull v. Dwarka 
Prasad. (Symes v. Hughes, (1870) 39 L J Ch 304, followed.) 

[See also (’29) 16 AIR 1929 Bom 147 (151): 53 Bom 321: 116 Ind Cas 236’(DB), 
Devmani Bai v. Ravishankar Oghadbhai. (Party perpetrating fraud can 
retract from it at any time.) 

(’08) 4 Nag L R 26 (27), Raglio v. Purshotam. (Burden is on the plaintiff to prove 
that the fraud never went beyond the stage of intention.)] 

12. (’36) 23 AIR 1936 Mad 717 (718) : 59 Mad 998 : 164 Ind Cas 588 (FB), 
Venkataramayya v. Pullayya. (AIR 1918 Mad 365, AIR 1926 Mad 1196, AIR 
1924 Mad 604 and AIR 1917 Mad 297, Overruled.) 

(’08) 31 Mad 97 (99) : 18 Mad L J 151 (DB), Munusami Mudaliar v. Subbarayar. 
(18 Mad 378 followed and 20 Mad 326 dissented from.) 

(’36) 23 AIR 1936 Mad 88 (89) : 59 Mad 289 :159 Ind Cas 729 (DB), Arunachalam 
Chettiar v. Rangaswamy. 

(’14) 1 AIR 1914 Mad 696 (697) : 23 Ind Cas 620 (DB), Sokkappa v. Singana 
Reddi. 

(’15) 2 AIR 1915 Mad 1164 (1164) : 28 Ind Cas 702 (DB), Appavad Hanalu v. 
Venkiah. 

(’14) 1 AIR 1914 Bom 283 (283, 284) : 38 Bom 10: 21 Ind Cas 50 (DB), Girdharilal 
v. Manikamma. 

(’23) 10 AIR 1923 All 164 (165) : 71 Ind Cas 273, Mustafai Bibi v. Muhammad 
Shabbir. 

(’34) 21 AIR 1934 Mad 252 (255) : 150 Ind Cas331 (DB), Subbaraya v. Venkatesa. 
(’35) 22 AIR 1935 Mad 947 (952) : 158 Ind Cas 854, Venkata Krishnayya v. 
Venkataratnam. 

(’29) 16 AIR 1929 Mad 807 (810, 811) : 124 Ind Cas 202, Venkataratnam v. 
Venkataswami. 

Note 10 

1. (’27) 14 AIR 1927 Oudh 162 (169) : 102 Ind Cas 77 (DB), Bismilla Begam v. 
Mahomed Ali. 

2. (’97) 1897 Bom P J 461 (DB), James R. Spiers v. Hirjibhai Dhanjisha. 

(’16) 3 AIR 1916 Mad 494 (494) : 29 Ind Cas 62 (DB), Authikesavaloo Naicker v. 

Abdulla Hussain. 
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A person entitled to pre-emption is not a creditor of the transferor 
of the property. 3 Nor is an auction-purchaser of the property trans¬ 
ferred, a creditor of the judgment-debtor. 4 But a creditor, who has, in 
execution of his decree, purchased the property transferred will be a 
‘creditor’ notwithstanding his purchase, and can sue to avoid the transfer 
under this section. 8 

It has been held by the High Court of Madras in the undermen¬ 
tioned case 6 that the liability, under Hindu law, of a husband to pay 
for the maintenance of his wife, during the years he had deserted her 
is a ‘debt’ and that the wife is, in that respect a ‘creditor’ of the husband 
within the meaning of this section. But in the absence of desertion or 
separation, a wife cannot, according to the Chief Court of Oudh, be 
considered to be a ‘creditor’ of the husband merely by reason of the 
fact that she is entitled to be maintained by the husband. 7 

10a. “Of the transferor.” — It is only a creditor of the 
transferor that can avoid a transfer under this section. In Bibee Tokai 
Sherab v. Beglar , l A made a fraudulent transfer in favour of his 
mistress B for the purpose of defeating or delaying creditors. A left a 
will subsequently under which he appointed G, his illegitimate son as 
his executor. X obtained a decree personally against G, got his right, 
title and interest sold and then filed a suit against G and B for possession 
of the properties that were in the possession of B, on the ground that 
the transfer by A to B was fraudulent. It was held by their Lordships 
of the Privy Council that the suit cannot succeed, that G’s creditors 
might well dispute any fraudulent transfer which G might have made 
but that they cannot dispute a transfer by A to B as fraudulent. 

Where X made a gift of joint family property to his daughters at a 
time when his son Y was heavily indebted, it was held by the High 
■Court of Madras that the creditors of Y could not avoid the transfer 
under s. 53, as no transfer had been made by Y, the debtor. 2 

Where A purchases property in the name of B with a view to keep 
the property out of reach of his creditors, it cannot- be said that A 
‘transferred’ the property to B so as to enable the creditors of A to apply 
this section and attach the property. 3 

3 . (’25) 12 AIR 1925 AU 358 (359) : 86 Ind Cas741:47 All 424 (DB), Nihal Singh 
v. Chanda Kunwar. 

4. (’15) 2 AIR 1915 Bom 89 (90) : 39 Bom 507 : 29 Ind Cas 497 (DB), Vasudev v. 
J anardan. 

5. (’39) 26 AIR 1939 Bom 508 (512) : 185 I. C. 655, Hakimbu Bai v. Dayabliai. 

45. (27) 14 AIR 1927 Mad 657 (658) : 101 Ind Cas 610, Meenakshi Aminal v. 
Ammini Ammal. 

7. (’32) 19 AIR 1932 Oudh 40 (42) : 7 Luck 411 : 135 Ind Cas 369 (DB), Mt. 
Brijraj Kuar v. Ram Dayal. 

Note 10a 

*• (1857) 6 Moo Ind App 610 (524) : 45 Suth W R P C 87 (P C). 

2. (36) 23 AIR 1936 Mad 825 (826) : 164 Ind Cas 1109, Sithamahalakshmamma 
*• P. Kolayya, 

3* (’36) 28 AIR 1936 Bom 160 (161) : 162 Ind Cas 260 : 60 Bom 226, Jamna Bai 
v. Dattalraya. 
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11. Subsequent creditors. — In England it has been held that 
even a subsequent creditor can impeach a fraudulent transfer by the 
debtor . 1 The reason of the rule was stated by Sir Thomas Plumer, M.R., 
in Richardson v. Smallwood , 2 as follows: 

Suppose a person indebted, to execute a conveyance, such that 
if those who were creditors at the time complained, it would be 
void as against them : then, if they are paid off and a new set of 
creditors stand in their places, does that make any difference? 
Does it not hinder and delay these creditors and is it not void as 
against them? If it be not so, it would be easy to evade the 
statute: the party may pay off those to whom he is then indebted 
by borrowing of others and he may then say to them, ‘I did not 
make the settlement to defraud you, but to defraud the other 
persons who were my creditors’. ” 

The general trend of opinion in this country also is that not only 
an existing 3 but also a subsequent creditor 4 can impeach an alienation 


Note 11 

1 . (1822) 37 E R 958 (960) : Jac 552, Richardson v. Smallwood. 

(1882) 51 L J Ch 521 (523) : 19 Ck D 588 (600, 601) : 46 L T 113 :30 W R (Eng) 
584, Ex parte Russell ; In re Butterworth. 

(1871) 40 L J Ck 480 (484) : L R 12 Eq 158 (163) : 24 L T 607 : 19 W R (Eng) 
842, Crossley v. Elworthy. 

(1856) 61 E R 963 (965) : 25 L J Ck 338 : 3 Drew 419 : 106 R R 385 : 2 Jur (NS) 
109 : 4 W R (Eng) 214, Jenkyn v. Vauyhan. (Wkere tkere are certain debts at 
tke time of execution of tke deed, and some of tkose debts still remain unpaid, a 
subsequent creditor can sue to set aside tke deed.) 

(1856) 26 L J Ck 179 (182) : 3 Kay & J 90 : 3 Jur (N S) 80 : 5 W R (Eng) 132 : 
112 R R 49 ,Holmes v. Penny. 

(1911) 81 L J K B 334 (338) : 105 L T 897, Glegg v. Bromley. (Reversed on 
another point in (1912) 81 L J K B 1081.) 

(1872) 41 L J Ck 539 (542) : L R 14 Eq 106 (122) : 26 L T 721 : 20 W R (Eng) 
652, Mackay v. Douglas. 

(1800) 31 E R 642 (643) : 5 Ves 384, Lush v. Wilkinson. 

(1870) 39 L J Ck 148 (151), Freeman v. Pope. (Affirmed in (1870) 5 Ck App 538.) 
(1743) 26 E R 758 (759) : 2 Atk 600, Taylor v. Jones. 

(1860) 54 E R 689 (690) : 29 Beav 417 : 6 Jur (NS) 812 : 8 W R (Eng) 631 : 131 

R R 648, Barling v. Bishopp. 

(1854) 139 E R 169 (172) : 14 C B 410: 23 L J C P 51:18 Jur 226 : 2 C L R 452: 

2 W R (Eng) 163 : 22 L T (OS) 242 : 2 Car & Kir 452 : 98 R R 679, Graham v. 

Furber. 

[See also (1742) 26 E R 688 (690) : 2 Atk 477 : Amb 13, Stileman v. Ashdown.}. 
[But see (1806) 33 E R 53 (60) : 12 Ves 136 (156) : 2 R R 118, Kidney v. 
Coussmakar. 

(1699) 24 E R 51 (51) : 1 Eq Abr 149 : PI 5 : 2 Freeman 236 : Pre Ck 105, 
Lcwkner v. Freeman. 

(1843) 63 E R 76 (78) : 2 Y & C Ch Cas 172, Eade v. Knowles.) 

2. (1822) 37 E R 958 (960) ; Jac 552. 

3. (’84) 10 Cal 616 (623, 624): 11 Ind App 10 (PC), Abdool Eye v. Miz Mohamed 
Mosul fer Hossein. 

(1864) 1 Sutk W R 319 (319) (FB), Bhawan Lall v. Ml. Akeedum. (Case before 
T. P. Act.) 

4. (’09) 4 I.C. 301(301):33 Mad 205(DB), Thomas Pillai v. Muthurama Chettyar . 
(’34) 21 AIR 1934 Rang 302 (303): 12 Rang 666 : 152 Ind Cas 555, Chidambaram 

Chettyar v. R. M. A. R. S. Firm. 
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fcy the debtor. A contrary view has been, however, expressed in the 
undermentioned cases. 6 In Vaikuntarama v. Athimoolam,' 8 Wallis, C. J., 
in expressing the latter view distinguished the English cases on the 
ground that the statute 13 Eliz., Chap. 5 used the words “creditors and 
others ” while this section used the word “creditor” only. It is submitted 
that the contrary view referred to above is not correct. The English 
decisions do not rest on the use of the words “and others” in the 
statute, but on general principles of justice which are equally applicable 
in this country. 

12. Creditor need not obtain judgment on his debt 
before being entitled to impeach fraudulent transfer. — In 
England it is not necessary that in order to maintain a suit to avoid 
fraudulent conveyance, the creditor should obtain a judgment on his 
debt, or a lien on the property. 1 The same view has been held in this 
country, and it is, therefore, not necessary to enable a creditor to 
impeach a fraudulent transfer under this section that he should have 
obtained a decree on his debt. 2 The contrary view expressed in the 


(’30) 17 AIR 1930 Lah 217 (218) : 116 Ind Cas 716, Bhamba Ram Girdhari Lai 
v. Ram Pyara Mai. 

(’31) 18 AIR 1931 Oudh 134 (135) : 6 Luck 397 : 129 Ind Cas 333 (DB), Zaliir 
Ahmad v. Debt Dayal. 

(’03) 16 C P L R 164 (167, 168), Jageshwar Prashad Singh v. Kunjiram. 

(’24) 11 AIR 1924 Mad 779 (780) : 82 Ind Cas 945 (DB), Rajagopala Chetty v. 
Sivagami Ammal. 

(’27) 14 AIR 1927 Mad 657 (658): 101 Ind Cas 610, Meenakshi Ammal v. Ammani 
Ammal. 

(’27) 14 AIR 1927 Mad 666 (666) : 101 Ind Cas 375, Ranganaydkamma v. 
Jagaya. 

(’03) 5 Bom L R 255 (256, 257), Booseinbhai v. Haji Esmail. 

(’31) 18 AIR 1931 Oudh 333 (338) : 132 Ind Cas 51 : 7 Luck 131 (DB), Parkash 
Narain v. Birendra Bikram Singh. 

(’21) 8 AIR 1921 All 298 (300) : 60 Ind Cas 896 (DB), Ram Cliand v. Mathura 
Chand. 

(’30) 17 AIR 1930 All 610 (611): 128 Ind Cas 436 (DB), Ram Das v. Debu. 

(’27) 14 AIR 1927 Lah 420 (421) : 101 Ind Cas 172 : 8 Lah 544 (DB), Md. Ishag 
v. Md. Yusaf. (Per Tek Chand, J.) 

[See also (’14) 1 AIR 1914 Cal 503 (504, 505): 23 Ind Cas 796 (DB), Ram Kanai 
Shaha v. Chandra Bali Dost.] 

5. (’30) 17 AIR 1930 Nag 51 (53) : 121 Ind Cas 34, Rajmahomed v. Gopal. 

(’40) 27 AIR 1940 Oudh 200 (201) : 187 Ind Cas 90 : 15 Luck 503, Suraj Bakhsh 
Singh v. Thakur Das . 

[S« also (’27) 14 AIR 1927 Lah 420 (420): 101 Ind Cas 172 : 8 Lah 544 (DB) 
Md. Ishag v. Md. Yusaf. (Per Campbell, J.)] 

6. (’14) 1 AIR 1914 Mad 641 (643): 38 Mad 1071: 23 Ind Cas 799 (DB). 


Note 12 

V; 1869 L 17 - W (Eng) 601 (602): L R 7 Eq 347 (351) : 20 L T 163, Reese River 
Silver Mining Co. v. Atwell. 

2. (’27) 14 AIR 1927 Mad 657 (658) : 101 Ind Cas 610, Meenakshi Ammal v. 
^ AmrooZ. (Claim for maintenance not merged in decree.) 

m Vn r 14 i (U , 9) : 6 Bom L R (DB), Ishwar v. Devar. 

* 24 (28) ’ Seth Mohanlal v. Balmakund. 

(‘031 * ag 494 (494) : 96 Ind Caa 366 > Gamu v - Nathu - 

' 8) 16 C P L R 164 (166), Dewan Jageshwar Prasad Singhs. Kunjiram, 


Section 53 
Notes 11-12 



932 


FRAUDULENT TRANSFER 


Section 53 
Notes 12-14 


undermentioned cases 3 is opposed to the general trend of opinion and 
is not correct. 

13. “At his option.’’—The avoidance of a transfer under this 
section need not necessarily be by way of a suit, instituted for the 
purpose. An open and unequivocal declaration of intention to avoid the 
transfer expressed by a creditor is sufficient in law, to enable him to 
treat it as void and take steps on that footing to enforce his rights as a 
creditor. 1 Thus, where B took a subsequent transfer, in discharge of his 
own debt, from C of one item of certain properties which had been sold 
by C fraudulently in favour of A, it was held that B’s conduct in taking 
the transfer with notice of the sale in favour of A constituted a decla- 
ration of intention to avoid the sale in favour of A. But in such a case 
it was further held, that the avoidance was only in respect of that 
item. 2 Where A who had obtained a decree against B, attached certain 
properties as belonging to B and repudiated, in the attachment proceed, 
ings, the sale of such properties by B in favour of C, it was held that A 
had made an unequivocal declaration avoiding the transfer and that 
the auction.purchaser in execution of a’s decree obtained a good title 
to it as against C. 3 

14. Plea in defence. — The institution of a suit to avoid a 
transfer would be the most unequivocal way of avoiding a fraudulent 
transfer. But that is not necessarily the only mode of avoiding it. It 
may be made by way of defence in a suit brought to enforce the 
transfer. 1 Thus, in a suit under 0 . 21 , R. 63, Civil Procedure Code, by a 

(’23) 10 AIR 1923 Nag 334 (335) : 77 Ind Cas 50, Mulla Faiz Ali v. Harkuar. 
(’23) 10 AIR 1923 Lali 478 (479, 480) : 73 Ind Cas 719 (DB), China Mai v. Gul 
Ahmed. 

[See also (’27) 14 AIR 1927 Nag 295 (296) : 103 Ind Cas 115, 3/isri Lai v. 
Bhimrao. (Lease, while the suit on mortgage was pending, set aside as fraudu¬ 
lent.)] 

3. (’82) 1882 Pun Re No. 10, Natha Singh v. Gurbaksh Singh. 

(’67) 2 Agra 411 (411), Sujun Koonwer v. Pirbhoo Lall. 

Note 13 

1. (’20) 7 AIR 1920 Mad 748 (751) : 43 Mad 760 : 59 Ind Cas 947 (FB), Rama - 
sivami Chettiar v. Mallappa Reddiar. 

2. (’21) 8 AIR 1921 Mad 657 (659) : 61 Ind Cas 580 (DB), Sami Asari v. 
Ashagiya Pillai. 

3. (’36) 23 AIR 1936 Mad 408 (410) : 161 Ind Cas 1003, Ramaswamy Naick v. 

Lakshmana Kudumban. 

' Note 14 

1. (’39) 26 AIR 1939 Sind 97 (98, 99) : I L R (1939) Ear 269 : 181 Ind Cas 889 
(DB), Naraindas Pirumal v. Bhojraj Premchand. 

(’34) 21 AIR 1934 All 155 (159) : 56 All 624 : 147 Ind Cas 937 (FB), Lallu Singh 
v. Chander Sen. (The amendment of the section does not alter the law in this 
respect.) 

(’08) 35 Cal 1051 (1056, 1057) : 12 Cal W N 761 (DB), Rajani Kumar Das v. 
.Gaur Kishore Shah. (Fraudulent transfer by way of mortgage—Suit on mortgage 
—Defence of fraudulent transfer was assumed to be maintainable.) 

(1900) 5 Cal W N 403 (404) (DB), Shib Narain Pahari v. Shankar Panigrahi. 
(Assumed.) 

(’97) 24 Cal 825 (828) : 1 Cal W N 665 (DB), Ishan Chander Das Sarkar v. 
Bishu Sardar. (Plea in defence assumed to be maintainable.) 
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defeated claimant on the basis of a transfer made to him by the debtor, 
the creditor who has attached the property in execution of his decree 
may plead in defence that the transfer was fraudulent under S. 53. 2 

In the undermentioned cases 3 where a claim to attached property 
was made by a party to the suit under S. 47 of the Civil Procedure Code 
on the basis of a transfer from the judgment-debtor, it was held that 
the attaching creditor was entitled by way of defence to plead that the 
transfer was fraudulent. A plea that the transfer sought to be enforced 
is fraudulent must be raised in the written statement. It cannot be 
raised at the time of arguments if it would take the plaintiff unawares. 4 

15. Avoidance of transfer in part. — A fraudulent transfer 
was, under the statute 13 Eliz., chap. 5, declared to be “clearly and 
utterly void, frustrate and of none effect” against any persons defeated 
or delayed thereby. In Tareeny Churn Bonner fee v. Maitland , 1 a 
case before this Act, A executed a deed of trust, by which he charged 
real property to secure his certain alleged debts. It was found that 
this deed was executed for the purpose of defeating and delaying the 
creditors of A. It -was held by their Lordships of the Privy Council 
that the deed could not be maintained even to the extent to which it 
may be supported by valid consideration. They observed as follows: 

“ If the deed was executed with a view to defraud and delay 
creditors, .... it appears to their Lordships to be utterly impossible 
for any party to that deed, or any person claiming under those 
who were parties to that deed to maintain the deed for any 
purpose whatever. The deed is one which, in that view of the 
case, is not executed to secure the Rs. 13,873 (i.e., the valid portion 

(’27) 14 AIR 1927 Cal 836 (838) : 104 Ind Cas 833 : 54 Cal 687 (DB), Solema 
Bibi v. Hafez Mahomed. (Suit to enforce mortgage—Defence of fraudulent trans¬ 
fer assumed to be maintainable.) 

[See also (’36) 23 AIR 1936 All 663 (665): 165 Ind Cas 124 (DB), Shaukat Ali v. 
Sheo Ghulam.'] 

2. (’20) 7 AIR 1920 Mad 748(754): 59 Ind Cas 947: 43 Mad 760{FB), Ramaswami 
v. Mallappa. (A I R 1918 Mad 421 and A I R 1917 Mad 519 overruled — AIR 
1919 Mad 87 is also no longer good law in view of this decision.) 

(’12) 14 Ind Cas 715 (716) : 16 Cal W N 717 (DB), Abdul Eader v. Ali Utah. 

(’20) 7 AIR 1920 Nag 80 (81, 83) 16 Nag L R 3 : 54 Ind Cas 798, Dhansukhdass 
v. Zangoo. 

(’21) 8 AIR 1921 All 298 (301): 60 Ind Cas 896 (DB), Ram Chand v. Mathura Chand . 
(30 M L J 565 : AIR 1917 Mad 519 dissented from; 16 C W N 717 followed.) 

.n?! ! ^ 1920 Nag 83 (85 > : 55 ^ Cas 752 » Ea i' Ab0 ° Sobhagchand. 

(20) 7 AIR 1920 Bom 10 (10) ; 57 Ind Cas 430 (DB), Bhimraj Qanpat v. Laxman 
Ramchandra . 

3. (’38) 25 AIR 1938 Lah 136 (138) : 180 Ind Cas 830, Rattan Chand v.Kishan- 
chand. 

(’36) 23 AIR 1936 Nag 166 (168) : ILR (1936) Nag 69 : 165 Ind Cas 944, NiU 
anWia Laxman v. Muhlabai. (Objection to attachment by transferee — Decree- 
o der can rely on S. 53 without instituting suit to set aside transfer.) 

4. (’41) 28 AIR 1941 Oudh 457 (464) : 194 Ind Cas 588 : 16 Luck 832 (DB), 
Faqtr Bux v. Thakur Prasad. 

• Note 15 

(’66-67) 11 Moo Ind App 317 (343) (P C.) 
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of the consideration paid), but it is a deed executed to defeat and 
to delay creditors; the deed therefore utterly falls to the ground, 
and cannot be maintained, as their Lordships think, as a security 
for any sum whatever." 

In cases arising under this section, there has, however, been a 
difference of opinion. The general trend of opinion is that if a transfer 
offends this section as being in fraud of creditors, it cannot be upheld 
even to the extent to which it may be found to be supported by consi¬ 
deration, whether such consideration is paid at the time of the transfer 2 
or in the discharge of prior debts due to the transferee himself 3 or to a 
third party. 4 But the following views also have been expressed: 

(l) Where a transfer is really supported by consideration to the 
extent of debts due already to the transferee, the transfer to 
that extent is not fraudulent at all, but is fraudulent only as 
regards the other portion. The transaction must therefore be 
upheld to that extent. 5 


2. (’39) 26 AIR 1939 Mad 745 (749): 188 Ind Cas 283 (DB), Muthu Fast* Chettiar 
v. Muruga Nadar. (Distinguishing AIR 1924 Mad 450.) 

(’15) 2 AIR 1915 Mad 82 (82) : 25 Ind Cas 948, Palaniappa Mudally v. Official 
Receiver, Trichinopoly. 

(’35) 22 AIR 1935 Lab 404 (405) : 16 Lab 680 : 158 Ind Cas 254 (DB), Waryam 
Singh v. Firm Thakar Das. 

(’18) 5 AIR 1918 Mad 377 (378) : 43 Ind Cas 956 (DB), Subroy Goundan v. Pern- 
vial Chettiar. 

(’28) 15 AIR 1928 Mad 20 (20) : 106 Ind Cas 651 (DB), Rajabhadar Mudaliar v. 
Thiruvengada Mudaliar. 

(’27) 14 A I R 1927 Mad 278 (279) : 99 Ind Cas 709 (DB), Visvanaiida Reddi 
v. Raja Venkata Reddi. 

(’38) 25 AIR 1938 Nag 249 (250) : 172 Ind Cas 398, Motilal v. Kashibai. 

(’23) 10 AIR 1923 Lab 423 (424) : 72 Ind Cas 452 : 4 Lab 211 (DB), Mula Ram 
Jawinda Ram. 

(’09) 4 Ind Cas 1140 (1140) (Mad), Koolayappa Rowthen v. Dalusami. (30 Mad 6, 
followed.) 

(’30) 1930 Mad W N 1145 (1148) (DB), Ponnusami Pillai v. Quadir Mohideen 
Rowther. 

(’10) 5 Ind Cas 33 (38) : 33 Mad 334 (DB), Palamalax Mudaliar v. South Indian 
Export Co., Ltd. (30 Mad 6 distinguished.) 

3. (’30) 17 AIR 1930 Lab 1027 (1029) : 130 Ind Cas 62 : 12 Lab 194 (DB), 

Madaxigopal v. Lahri Mai Janki Das. 

(’39) 26 AIR 1939 Bom 508(513):185 I.C. 655,Bai Hakimbuv. Dayabhai Rugnath. 
(•19) 6 AIR 1919 Bom 99 (100) : 43 Bom 707 : 52 Ind Cas 682 (DB), Dhikhabhai 
v. Panachand. 

(’13) 18 Ind Cas 768 (769) (DB) (Mad), Sama Row v. Dorasawmy Chettiar. 

(’41) 28 AIR 1941 Cal 378 (383) : ILR (1941) 1 Cal 536 : 196 Ind Cas 193, 
Jamadar Singh v. Naiyab AH. 

(’41) 28 AIR 1941 Mad 690 (693) : 200 Ind Cas 577, Narasimhamurtlii v. Maha¬ 
raja of Pittapur. 

(’12) 17 Ind Cas 602 (603) (DB) (Mad), Lakshminarayana v. Somasundaram. 

4 . (’31) 18 AIR 1931 Mad 513 (519) : 131 Ind Cas 833, Gangama Naick v. 

Veerappa Chetti. 

(’20) 7 AIR 1920 Nag 83 (86) : 55 Ind Cas 752, Ilaji Aboo v. Sobhagchand. 

(’32) 19 AIR 1932 Lab 174 (176) : 131 Ind Cas 383 : 12 Lab 763 (DB), Janki Das 

v. Gulzar. 

5. (’08) 35 Cal 1051 (1057) : 12 Cal W N 761 (DB), Rajani Kumar Das v. Gour 
Kishore Saha. 
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(2) Where a transfer is supported partly by consideration to the Section 53 

extent of unsecured debts due to the transferee, a charge may Notes 15-16 
be declared on the property transferred for such amount, 
although the trausfer itself is set aside as fraudulent. 6 

( 3 ) If part of the consideration consists in the discharge, by the 

transferee, of a prior incumbrance on the property transferred, 
the transferee can be given a charge thereon for such amount. 7 

The first of these three views has not been followed and, it is 
submitted, is not correct. As has been pointed out in Santa Rao v. 

Doraisami Chettiar , 8 if a deed of transfer is intended to defeat or 
delay the creditors of the transferor, it cannot be separated into parts 
one of which is honest and the other fraudulent. 

The second view does not also seem to be correct. A transferee who 
has no charge for a debt due to him cannot be allowed to get an 
advantage by taking a fraudulent transfer and claiming a charge for an 
amount for which he had no charge before. 

The third view is, however, unexceptionable. The declaration of 
the charge under such circumstances is merely giving effect to the 
principle of subrogation under which a person paying off an incumbrance 
on property stands in the shoes of the person whose incumbrance was 
discharged. 

16. Transfer taken in good faith and for consideration. 

— The second paragraph of the section, corresponding to the last 
paragraph of the old section, merely reproduces, in substance, the 
English law. It saves from the operation of the first paragraph transfers 
taken in good faith and for consideration. 1 In other words a mere 

€. (’36) 23 A I R 1936 Pesh 216 (216) : 166 Ind Cas 581, Goknl Chand v. Mt. 

Khartum Nur. 

7. ('34) 21 A I R 1934 Mad 587 (592) : 155 Ind Cas 17, Support Asari v. AZhno 
Bibi. 

(‘31) 18 AIR 1931 Mad 513 (519) : 131 Ind Cas 833, Gangama v. Veerappa. 

(’16) 3 AIR 1916 Mad 649 (650): 29 Ind Cas 583 (DB), Ummachakutti v. Uminer- 
kuUi Haji. 

(’33) 20 A I R 1933 Rang 191 (193) : 148 Ind Cos 539, N. S. P. R. M. S. P. Firm 
v. Attaudin. 

(’27) 14 A I R 1927 Mad 278 (279) : 99 Ind Cas 709 (D B), Bwuananda Reddi v. 

Raja Venkata. 

(’10) 5 Ind Cas 33 (38) : 33 Mad 334 (DB), Palamalai Mudaliyar v. South 
Indian Export Co. Ltd. 

(*30) 1930 Mad W N H45 (1148) (DB) f Ponnusami Pillai v. Quadir Mohideen • 

(’41)28 AIR 1941 Mad 690 (691) : 200 Ind Cas 577, Narasirnhamurthi v. 

• Maharaja of Pittapur. 

[See also (’39) 26 AIR 1939 Mad 745 (749) : 188 Ind Cas 283 (DB), Mutliu Vasit 
Chettiar v. Muruga Nadar.) 

®* (’13) 18 Ind Cas 768 (769) (DB) (Mad). 

Note 16 

I. (’28) 15 AIR 1928 Pat 199 (200): 106 Ind Cas 356 (D B), Deokinandan Singh 
v. Jatoad Hussain. 

(’03) 5 Bom L R 255.(257), Huaseinbai v. Haji. 

(’77) 46 L J Ch 729 (734): 6 Ch D 29 : 87 L T 322 : 26 W R (Eng) 49, Kevan v. 

Crawford. 
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fraudulent intent on the part of the transferor to defeat or delay the 
creditors will not avoid the deed if the transferee has acted bona fide 
and paid consideration for the transfer. 2 

But the existence both of good faith and payment of consideration 
are essential conditions for saving the transfer from the liability of being 
avoided. 3 The question of consideration and the question of good faith 
are not the same, and the mere fact of payment of consideration does 
not necessarily establish good faith regardless of other circumstances, 4 

(•81) 51 L J Ch 154 (157) : 20 Ch D 389 : 46 L T 222, Golden v. Gillam; In re 
Johnson 

(1601) 76 E R 809 (814) : 1 Sm L C 1 : 3 Co Rep 86, Twyne's case. 

(’19) 88 L J K B 679 (683) : (1919) 1 K B 583 : 120 L T 608 : 35 T L R 238, 
Denny's Trustee v. Denny. 

(1861) 158 E R 333 (335) : 30 L J Ex 355 : 6 H & N 807 : 123 R R 845, DarviU 
v. Terry. 

(1840) 173 E R 991 (992) : 9 Car & P 640, Riches v. Evans. 

(1845) 115 E R 724 (725) : 7 Q B 892 : 9 Jur 796 : 68 R R 590, Wood v. Dixie. 
(1817) 56 E R 386 (393) : 2 Madd 410 : 17 R R 226, Copis v. Middleton. 

2. (’84) 1 C P L R 59 (60), Dowlat Rao Meghey v. Keshao Rao Deshmukh. 

(’17) 4 AIR 1917 Low Bur 124 (124): 36 Ind Cas 395 (DB), Maung Tun U v. Mg. 
Po Thaung. 

(’86) 1 C P L R 63 (64), Mt. Janki Mata v. Thakur Prasad. 

(’32) 19 AIR 1932 Rang 13 (14) : 9 Rang 614 : 135 Ind Cas 641 (DB), Ah Foon v. 
Hoe Lai Pat. 

(1862-63) 1 Hyde 178 (191), Tarrucknauth Paulit v. Gladstone. 

(’07) 34 Cal 999 (1017) : 6 Cal L Jour 410 (DB), Hakim Lai v. Mooshahar Sahu. 
(’97) 1897 Bom P J 315 (D B), Kheru Bai v. Motilal. 

(’89) 13 Bom 434 (438) (DB), Motilal Ravichand v. Utam Jagivandas. 

(’17) 4 AIR 1917 Pat 448 (450) : 40 Ind Cas 685 : 2 Pat L Jour 546 (DB), Fakira 
Singh v. Magho Singh. 

(’03) 5 Bom L R 213 (214, 215) (DB), Ranchoddas v. Chunilal. 

(’39) 26 AIR 1939 Bom 508 (512) : 185 Ind Cas 655, Bai Hakimbu v. Dayabhai 
Rugnath. 

.(’26) 13 AIR 1926 Oudh 469 (470) : 94 Ind Cas 420, Ram Charan v. Ragho 
Singh. 

(’ll) 12 Ind Cas 401 (403) (Oudh), Hassan Abbas Ali Khan v. Razia Begam. 

(’16) 3 AIR 1916 Cal 349 (351) : 29 Ind Cas 690 (DB), Krishna Kumar v. Joy 
Krishna. 

(’10) 5 Ind Cas 179 (180) (All), Husain Bukhsh v. Hafiz Musahib Khan. 

(’36) 23 AIR 1936 All 663 (664) : 165 Ind Cas 124 (DB), Shaukat Ali v. Sheo 
Ghulam. 

(’20) 7 AIR 1920 Oudh 182 (185) : 60 Ind Cas 725, Riazat Husain v. Mt. Ali 
Bandi. 

3. (’14) 1 AIR 1914 P C 137 (139) : 37 Mad 227 : 23 Ind Cas 714, Chidambaram 
Chettiar v. Srinivasa Sastrial. 

(’07) 34 Cal 999 (1013) : 6 Cal L Jour 410 (DB), Hakim Lai v. Moosahar Sahu. 
(’27) 14 AIR 1927 Mad 278 (280) : 99 Ind Cas 709 (DB), Visvananda Reddi v. 
Venkata Reddi. 

(’27) 14 AIR 1927 Cal 766 (767): 104 Ind Cas 822 (DB), Mohamad Maliha v. 
Mohamad Ismail. 

(’37) 24 AIR 1937 Oudh 349 (351) : 168 Ind Cas 53 (DB),Af£. Hashmat Begum v. 
Lala Mohan Lai. 

(’30) 17 AIR 1930 Lah 1027 (1029) : 12 Lah 194 : 130 Ind Cas 62 (DB), Madan 
Gopal v. Lahri Mai Janki Das. 

4. (’03) 5 Bom L R 213 (215) (DB), Ranchoddas v. Chunilal. 

(’37) 24 AIR 1937 Oudh 349 (351) : 168 Ind Cas 53 (DB), Mt. Hasmat Begum v. 
Lala Mohan Lai. 
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though it may be an ingredient in showing good faith 6 and may shift 
the onus of proof of bad faith on to the person impeaching the transfer. 8 
In many cases the payment of consideration may be proved and yet the 
object and purpose of the transfer may be to defeat and delay creditors. 7 
It therefore follows that the payment of consideration alone is not 
sufficient if there is no good faith on the part of the transferee. 8 


5. (1882) 51 L J Ch 154 (156) : 20 Ch D 389 : 46 L T 222, Golden v. Gillam, 
In re Johnson. 

(1864) 1 Suth W R 319 (320) (SB), Bhawan Ball v. ML Akeedum. (Case before 
T. P. Act.) 

(-32) 19 AIR 1932 Rang 13 (15) : 9 Rang 614 : 135 Ind Cas 641, Ah Foon v. Hoe 
Lai Pat. 

[See also ('37) 24 AIR 1937 Rang 51 (52) : 167 Ind Cas 599 (DB), 0. M. 0. 
Cheltiar Firm v. Ma Mai Tin. (Property attached in execution—Daughter of 
judgment-debtor executing pronote for decretal amount and getting sale deeds 
of released property — Decree-holder subsequently obtaining another decree 
against same judgment-debtor—Previous sale could not be set aside as fraudulent 
and collusive.)) 


6. (1882) 51 L J Ch 154 (156) : 20 Ch D 389 : 46 L T 222 , Golden v. Gillam; 
In re Johnson. 

(’23) 10 AIR 1923 Nag 17 (18) : 77 Ind Cas 1037, Subhanali v. Bodtilal. 

7. (1882) 51 L J Ch 154 (156) : 20 Ch D 389 : 46 L T 222, Golden v. Gillam ; 
In re Johnson. 

(’ll) 11 Ind Cas 868 (869) : 36 Mad 29, In re Jaladia Chinna Pitchia. 

8. (’14) 1 AIR 1914 P C 137 (139) : 37 Mad 227 : 23 Ind Cas 714, Chidambaram 
Cheltiar v. Srinivasa Sastrial. 

(’07) 34 Cal 999 (1013) : 6 Cal L Jour 410 (DB), Hakim Lai v. Moosahar Sahoo. 
(’03) 5 Bom L R 213 (215) (DB), Ranchoddas v. Chunilal. 

(’26) 13 AIR 1926 Lah 167 (168) : 7 Lah 12: 93 Ind Cas 1013 (DB), Sundersingh 
v. Ramnath. 


(1864) 1 Suth W R 319 (319, 320) (SB), Bhawanlall v. Ml. Akeedum. (Case before 
T. P. Act — A sale by a husband to his wife may be collusive and a fraud on 
his creditors, notwithstanding the fact that the wife paid a fair price from her 
own funds.) 

(’08) 11 Oudh Cas 197 (204) (DB), Narmal Das v. Chet Ram. 

(’18) 5 AIR 1918 Cal 82 (86): 45 I. C. 441 (DB), AJtab-ud-Din v. .Boson* Kumar. 
(‘10) 7 Ind Cas 614 (619) : 13 Oudh Cas 265 (DB), Janki Biti v. Bisheshar Nath. 
(’19) 6 AIR 1919 Cal 773 (775) : 51 Ind Cas 736 (DB), Kamini Kupiar Roy v. 
Hira Lai. 

(’37) 24 AIR 1937 Oudh 349 (351) : 168 Ind Cas 53 (DB), Mt. Hashmat Begum v. 
Lola Mohan Lai. 

(’36) 23 AIR 1936 All 663 (664): 165 I. C. 124 (DB), Shaukat Alt v. Sheo Qhulam. 

(’26) 13 AIR 1926 Mad 624 (624) : 95 Ind Cas 262, Kasturi Chetty v. Chiitna- 
swami Pillai. 

( 87) 11 Bom 666 (676) (DB), Rangilbhai Kalyandas v. Vinayak Vishnu. 

(’ll) 11 Ind Cas 868 (869) : 36 Mad 29, In re Jaladia Chinna Pitchia. 

(87) 1887 All W N 52.(53), Narain Singh v. Mata Prasad Singh. 

(01) WDl Pun Re No. 6 : 1900 Pun L R 513, Lakhmi Narain v. Tara Singh. 
(This was so even under 13 Eliz., Chap. 5.) 

.{1860) 16 E R 251 (257): 14 Moo P C 121 (136), Corlett v. Radcliffe. 

(1852) 22 L J Ch 1066 (1068) : 10 Hare 81 : 68 E R 847 : 90 R R 297, Harman 
v. Richards. 


(1856) 26 L J Ch 179 (181) : 3 K & J 90 : 3 Jur (N 8) 80 : 5 W R (Eng) 132 : 112 
R R 49, Holmes v. Penny. 


(1776 

-(1601 

(1869 


98 E R 1171 (1172) : Cowp 432, Cadogan v. Kennett. 

76 E R 809 (814) : 3 Co Rep 86 : 1 Sm L 0 1, Twyne's Case. 

88 Ii J Ch 643 (545) : L R 8 Eq 46 : 20 L T 942, Bulmer v. Hunter. 
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Notes 16-17 


Similarly, the existence of good faith on the part of the transferee is 
alone not sufficient if there is no consideration for the transfer. 9 The 
mere fact that the transferee paid consideration will not be sufficient if 
he helped the transferor to convert his land into cash with intent to 
avoid the demands of his creditors. 10 

It is to be noted that the good faith contemplated by the exception 
is good faith on the part of the transferee and not of the transferor, 11 
for if the transferor acted in good faith even the first paragraph of the 
section will not apply, and the second paragraph cannot come into 
operation unless the transfer is made by the transferor with intent to 
defraud the creditors. 12 

17. Consideration. — Lnder the English Statutes 13 Eliz., 
chap. 5 and 27 Eliz., chap. 4, the words “good consideration” were used. 
But this was interpreted to mean only valuable consideration and not 
a meritorious or gratuitous consideration such as natural love and 
affection. 1 Lnder this section also, “consideration” means valuable 

(1859) 45 E R 233 (235) : 4 De G & J 600 : 28 L J Ch 700 : 124 R R 409, 
Thompson v. Webster. 

(’41) 28 AIR 1941 Cal 378 (383) : ILR (1941) 1 Cal536: 196Ind Cas 193, Jamadar 
Singh v. Haiyab All. 

tSrc also (’69) 5 Mad H C R 368 (371) (DB), Pullen Chetty v. Ramalinga Chetty. 
(1853) 65 E R 98 (112): 1 Sin & G 228 (256): 96 R R 391, Colombine v. Penhall. 
(Marriage as a part of scheme to defeat creditors is not good faith.) 

(1926) 95 L J P 83 (85) : 1926 P 93 : 135 L T 1 : 42 T L R 413 : 70 S J 503, 
Jagger v. Jagger. (Do.) 

(1861) 70 E R 807 (811) : 1 JA H 410 : 30 L J Ch 642 : 7 Jur (N S) 624 : 4 
L T (N S) 203 : 9 W R (Eng) 409 : 128 R R 449, Acraman v. Corbett. (Do.)] 

9. (1601) 76 E R 809 (815) : 1 Sm L C 1 : 3 Co Rep 86, Ttcyne's Case. 

10. (’93) 16 Mad 397 (399) : 3 Mad L Jour 197 (DB), Gopal v. Bank of Madras. 
(’10) 5 Ind Cas 33 (35) : 33 Mad 334 (DB), Palamalai Mudaliar v. South Indian 

Export Co. 

(’07) 34 Cal 999 (1012) : 10 Cal L Jour 410 (DB), Hakim Lalw Moosahar Sahoo. 
(’32) 19 AIR 1932 Rang 13 (14) : 9 Rang 614 : 135 Ind Cas 641 (DB), Ah Foon v. 
Hoe Lai Pat. 

(’34) 21 AIR 1934 Mad 587 (592) : 155 Ind Cas 17, Suppan Asari v. Alima Bibi. 
(’30) 17 AIR 1930 Mad 665 (667, 668) : 126 Ind Ca3 604, Mohideen v. Md. 
Mustappah. 

(’26) 13 AIR 1926 Nag 494 (494) : 96 Ind Cas 356, Gamu v. Nathu. 

(’ll) 10 Ind Cas 922 (924) (Low Bur), Mg. Lu Gale v. Venkatachellam Chetty. 

[See also (’13) 18 Ind Cas 332 (333) (DB) (Mad), Alagappa Chetty v. Dasappa 
Chettiar.] 

11. (’96) 66 L J Q B 111 (115): 75 L T 166 : 3 Manson 226, In re Tetley; Ex parte 
J effrey. 

12. (’38) 25 AIR 1938 Sind 215 (216) : I L R (1939) Kar 136 : 178 Ind Cas 469 
(DB), Permanand Jhangaldas v. Jairamdas Sadhuram. 

Note 17 

1. (1758) 28 E R 647 (648) : 1 Eden 166, Partridge v. Gopp. (Blood is not good 
consideration.) 

(1601) 76 E R 809 (822, 823) : 1 Sm L C 1 : 3 Co Rep 86, Ttcyne's case. 

(1817) 56 E R 386 (393) : 2 Madd 410 : 17 R R 226, Copis v. Middleton. 

(1743) 26 E R 758 (759) : 2 Atk 600, Taylor v. Jones. 

(1786) 29 E R 1165 (1166) : 1 Cox 277, Earl of Salisbury v. Cecil. 

(1843) 49 E R 1006 (1010, 1011): 13 L J Ch 186 : 7 Jur 1144 : 7 Beav 112 : 64 
R R 28, Richardson v. Horton. (Marriage is a valuable consideration.) 
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consideration. la Under s. 25 of the Contract Act, an agreement made on 
account of natural love and affection is not one for ‘ consideration. A 
transfer in consideration of natural love and affection is not a transfer 
for “consideration” within the meaning of this section. 2 A time-barred 
debt, under the said section of the Contract Act, is also not a consi¬ 
deration.” A transfer, therefore, in discharge of a time-barred debt 
cannot be a transfer for consideration within the meaning of this section. 

A contrary view has, however, been taken in the undermentioned case. 

It is submitted that it is not correct. 

A trust deed executed to pay the creditors and to avoid the Court 
of Wards taking over the estate is not a transfer for consideration, 
though it may be valid if there is no intention to defeat and delay the 

creditors. 4 

In England it has been held that the existence of an antecedent 
debt is not a valuable consideration for the assignment by a debtor to 
his creditor unless, coupled therewith, there is evidence of an express or 
implied request on the part of the grantor, acceded to by the grantee, 
to forbear to sue or some other advantage which will be regarded a 
valuable consideration. 5 But the law will presume, in the absence of 
any evidence, from the fact of the assignment itself, a promise by the 
assignee of a forbearance to sue. 6 

18. Transfer for dower. — A transfer for dower is a transfer 
for consideration A The general rule of Muhammadan law r is that a 

(1926) 95 L J P 83 (85) : 1926 P 93 : 135 L T 1 : 42 T L R 413 : 70 S J 503, 
Jogger v. Jogger. (Do.) 

(1877) 46 L J Ch 729 (734) : 6 Ch D 29 : 37 L T 322 : 25 WR (EDg) 49, Eevan 
v. Crawford. (Do.) 

[See also (1867) 15 W R Eng 919 (920) : 16 L T 517 : 36 L J Ch 738 : L R 4 
Eq 390, Smith v. Cherrill. 

(1775) 96 E R 599 (600) : 2 Wm B11019, Goodwright d. Humphreys v. Moses. 
(1790) 30 E R 109 (111) : 2 Cox 235 (240) : 1 Ves Jr 196 : 1 R R U2, Dundas 
v. Dutens. (Marriage is a valuable consideration.)] 
la. (1900) 13 C P L R 180 (183), Marian Singh v. Karanju. 

2. (1900) 13 C P L R 180 (183), Mardan Singh v. Karanju. 

3. (’30) 17 AIR 1930 Sind 284 (286) : 127 Ind Cas 701 (DB), Motumal Holloram 
v. Manghomal Jeoomal. 

4. ('23) 10 AIR 1923 Oudk 80 (86, 87) : 25 Oudh Cas 291 : 70 Ind Cas 253 (DB), 
Sharf-ue-Zaman v. Sir Henry Stenyon. 

5. (1912) 81 L J K B 334 (338), Glegg v. Bromley. (Reversed on another point in 
(1912) 81 L J K B 1081.) 

(1912) 81 L J K B 1081 (1085): (1912) 3 K B 474: 106 L T 825, Glegg v. Bromley. 
(But see (1879) 27 W R (Eng) 744 (744) : 12 Ch D 314 : 40 L T 789, Ex parte 
Games, In re Bamford. ( Alton v. Harrison, (1869) 17 W R (Eng) 1034 
followed; (1879) 27 W R (Eng) 492, reversed.)] 

6. (1912) 81LJKB 1081 (1085): (1912)3KB 474: 106LT 825, Glegg v. Bromley. 

•Note 18 

1 . (’27) 14 AIR 1927 Oudh 176 (176) : 101 Ind Cas 690 (DB), Ram Charan v. 
Ahida Begum. 

(1909) 4 Ind Ca4 466 (466) (DB) (Cal), Abbas AH v. Karm Baklish. 

(’34) 21 AIR 1934 Cal 693 (693) 152 Ind Cas 422, Saburannessa v. Sobdu Sheikh. 
' iA- transfer of immovable property in favour of tho wife in exchange for dower is 
a kind of sale and is governed by S. 54 of the T. P. Act.) 
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man can fix the dower at any amount he pleases even though it is 
far in excess of his means. 2 

A transfer in consideration of a dower debt due is a transfer in 
favour of a creditor and is merely a preference of one creditor over 
others. 3 Such a transfer does not fall within this section. See Note 20. 

19, Good faith. — A transferee cannot be said to have acted in 
good faith if he has participated in the fraudulent intention of the 
transferor to defeat or delay his creditors. 1 Where the transferee has 


2. See Mulla, Principles of Mahomedan Law, 6th Edn., 1919, Page 174 and 
F. B. Tyabji, Mahomedan Law, 3rd Edn. 1940, Page 174. 

(’94) 21 Cal 135 (139) : 20 Ind App 144 (PC), Suleman v. Melidi Begam. 

[Sec (1865) 10 M I A 252 (276, 277) : 2 Suth W R 55 (P C), Mulkah v. 
Johan.] 

3. (’41) 28 AIR 1941 Oudli 457 (462, 463) : 16 Luck 832 : 194 Ind Cas 588 (D B), 
Faqir Bux v. Thakur Prasad. 

Note 19 

1. (19) 6 AIR 1919 Cal 773 (776) : 51 Ind Cas 736 (DB), K am ini Kumar Roy v. 
Hira Lai Pal Chowdhury. 

(’30) 17 AIR 1930 Lah 1027 (1028) : 12 Lah 194 : 130 Ind Cas 62 (DB), Madan 
Gopal v. Lahrimal Jankidas. (Even though consideration is shown to have 
passed in full.) 

(1900) 13 C P L R 180 (183), Mardan Singh v. Karanju. (In order to constitute 
breach of good faith there must be some active participation in the fraud, some 
collusion between the transferor and the transferee whereby an unfair advantage 
is to accrue to either of them.) 

(’27) HAIR 1927 Mad 278 (279) : 99 Ind Cas 709 (D B), Visvananda Reddi v. 
Venkata Reddi. 

(’29) 16 A I R 1929 Lah 1 (5) : 114 Ind Cas 62 : 10 Lah 447 (DB), Maharaja of 
Faridkot v. Anant Ram. (In order to avoid a transfer on the ground of fraud it 
must be established that the transferee had the same fraudulent intention as 
the transferor.) 

(’37) 1937 Mad W N 1162 (1162) (D B), Palanxappa Chcttiar v. Kuttayan 
Chettiar. (It is not sufficient to show want of good faith on the part of the 
transferor alone; the knowledge and intention of the transferee are the determining 
factors.) 

(’23) 10 AIR 1923 Nag 103 (103) : 71 Ind Cas 28, Pandurang Bapuji v. Bapuji. 
(In order to avoid a transfer under this section, so far as the transferee is concerned 
it must be found that he participated in the intention of the transferor to defeat or 
delay the creditors.) 

(’26) 13 A I R 1926 Nag 293 (296) : 92 Ind Cas 810, Vinayak v. Kaniram. (An 
intention to defeat the creditors may well exist on the part of the vendor, yet the 
sale will be valid unless the vendee was also a party to the fraud. 27 Bom 322 and 
20 Mad 465 followed.; 22 Bom 255 distinguished.) 

(’26) 13 AIR 1926 Lah 25 (26; : 89 Ind Cas 953 (DB), Daulat Ram v. Ghulam 
Fatima. (In each case it is a question of fact as to whether or not the transferee 
has bought in good faith and without the knowledge of the transferor’s object in 
selling.) 

(’24) 11 AIR 1924 Lah 707 (709) : 75 Ind Cas 1043 (DB), Ibrahim v. Jivan Das. 
(Father selling property to son—Consideration proved as passed—Son’s good faith 
proved—Sale not void.) 

(’34) 21 A I R 1934 Lah 318 (319) : 154 Ind Cas 679, Daya Ram Pheru Ram v. 
Nadir Chand. (It is the knowledge and intention of the transferee which is the 
determining factor as to the validity of the transfer.) 

(’23) 10 A I R 1923 Lah 423 (424): 4 Lah 211 : 72 Ind Cas 452 (DB), Mula Ram 

v. Jiwinda Ram. 
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notice of the fraudulent intention of the transferor, that fact will be an 
element in arriving at a finding on the question of good faith on his 
part. 2 But the mere fact that the transferee has some reason to suspect 
that there may be other creditors of the transferor 3 or even the fact that 
the transferee may have knowledge that the transaction might defeat or 
delay some creditors of the transferor, (so long as he does not share in 
the intention of the transferor), 4 does not necessarily import bad faith. 
Where the transferee has paid consideration that fact, though it is not 
necessarily conclusive of good faith, 5 will give rise to a presumption of 
good faith. 6 


(’29) 16 A.I.R. 1929 Lah 409 (413): 116 Ind Cas 317 (DB), Labhu Ram v. Charnu 
Fauju. 

(’14) 1 A.I.R. 1914 Lah 356 (358): 25 Ind Cas 180 (DB), Bhagwan Das v. Kanshx 
Ram. (Transferee’s participation in fraudulent intention not proved — Transfer 

upheld.) 

(’23) 10 A.I.R. 1923 Nag 17 (18) : 77 Ind Cas 1037, Subltanali v. BodiUal. 

(’01) 1901 Pun Re No. 6 : 1900 Pun L R 513, Lakhmi Narain v. Tara Singh. 

(’35) 22 A.I.R. 1935 Lah 404 (405) : 16 Lah 680: 135 Ind Cas 254 (DB), Waryam 
Singh v. Firm Thdkar Das Dhamali Ram. 

(’36) 23 A.I.R. 1936 Lah 286 (289, 290) : 162 Ind Cas 39 (DB), Malan Devi v. 
Amritsar National Bank Ltd. (Donee party to fraud perpetrated by donor—Gift 
held voidable at the instance of creditors.) 

2. (’23) 10 A.I.R. 1923 Mad 558 (561): 46 Mad 478: 72 Ind Cas 727 (DB), Kunhu 
Pothu v. Raru Nair. (Purchaser failing to inquire from person who could have 
given him best information as to defect in the title is not a bona fide pur¬ 
chaser.) 

3. ('37) 24 A.I.R. 1937 All 39 (41) : I L R (1937) All 153 : 166 Ind Cas 619 (DB), 
Mt. Razina Khatun v. Mt. Abida Khatun. 

4. (’97) 24 Cal 825 (628): 1 Cal W N 665 (DB), Ishan Chunder Das v. Bisliu 
Sardar. 

(’74) 22 Suth W R 473 (474) (DB), Ram Burun Singh v. Jankee Sahoo. 

(’18) 5 AIR 1918 Cal 82 (85) : 45 Ind Cas 441 (DB), Aftabuddin v. Basanta 
Kumar. 

(’33) 20 AIR 1933 Rang 169 (172) : 146 Ind Cas 954, V. P. L. Firm v. E. K. 

S. AT. Chetiiar Firm. 

(’32) 19 AIR 1932 Rang 13 (14) : 9 Rang 614 : 135 Ind Cas 641 (DB), Ah Foon v. 
Hoe Lai Pat. (Citing 24 Cal 825.) 

(’23) 71 Ind Cas 20 (23) (Pesh), Lok Nath v. Thakar Das. 

5. (’18) 5 AIR 1918 Cal 82 (85): 45 Ind Cas 441 (DB), Aftabuddin v. Basanfa 
Kumar. 

(’07) 34 Cal 999 (1008, 1012, 1013): 11 Cal W N 889 (DB), Lala Hakim Lai v. 

' Mooshahar Sahoo. (Good faith as well as consideration are essential conditions 
of the validity of a transfer—24 Cal 825 relied on.) 

£97) 24 Cal 825 (828) : 1 Cal W N 665 (DB), Ishan Chunder Das v. Bishu 
Sardar. 

£21) 8 AIR 1921 Nag 103 (104) : 17 Nag L R 69 : 62 Ind Cas 289 (DB), Gopal v. 
Ram Krishna. 

i’27) 14 AIR 1927 Nag 166 (167): 103 Ind Cas 486, Narayan v. Nathu. 

6. (1900) 13 0 P L B 180 (183), Mardan Singh v. Karanju. (If a transfer is for 
valuable consideration the burden of proving that it was not made bona fide is 

-upon those who.seek to set aside the deed.) 

(’28) 15 AIR 1928 Pat 199 (201) : 106 Ind Cas 358 (DB), Deoki Nandan Singh v. 
Jawad Hussain. (Full consideration not paid — No ground for holding deed 

fraudulent.) 
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20. Preference of one creditor over others. — Under the 
law relating to insolvency, a preference by the debtor of one creditor 
over others, is, under certain circumstances, deemed fraudulent and void 
as against the Official Receiver or Official Assignee. 1 Apart from the 
law of insolvency, however, a preference by a debtor of one creditor 
over others, is not ipso facto deemed fraudulent. 14 The reason of the 
rule is stated by Palles, C. B., in In re Moroney , 2 as follows: 

“The right of the creditors taken as a whole is that all the 
property of the debtor should be applied in payment of demands of 
them or some of them, without any portion of it being parted with 
without consideration or reserved or retained by the debtor to 
their prejudice. It follows from this, that security given by a 
debtor to one creditor upon a portion of or upon all his property, 
although the effect of it or even the interest of the debtor in 
making it, may be to defeat an expected execution of another 
creditor, is not a fraud within the statute, because notwithstanding 
such an act, the entire property remains available for the creditors 
or some or one of them, and as the statute gives no right to 
rateable distribution the right of the creditors by such act is not 
invaded or affected.” 

These observations were approved by their Lordships of the Privy 
Council in Musaliar Sahu v. Hakim Lai 3 : 

“As a matter of law” said Lord Wrenbury in delivering the 
judgment of the Board “their Lordships take it to be clear that in 
a case in which no consideration of the law of bankruptcy applies 
there is nothing to prevent a debtor paying one creditor in full and 
leaving others unpaid although the result may be that the rest of 
his assets will be insufficient to provide for the payment of the 
rest of his debts ;” 

and later on 

“The transfer which defeats or delays creditors is not an 
instrument which prefers one creditor to another but an instrument 
which removes property from the creditors to the benefit of the 
debtor. The debtor must not retain a benefit for himself. He may 
pay one creditor and leave another unpaid : Middleton v. Pollock} 


Note 20 

1. See Section 54 of the Provincial Insolvency Act, 1920; S. 56 of the Presidency 
Towns Insolvency Act; S. 44 of the English Bankruptcy Act, 1914. 

(•40) 27 AIR 1940 Pat 683 (690) : 19 Pat 715 : 192 Ind Cas 187, Karnidan Sarda 
v. Sailaja Kanta Mitra. 

la. (1912) 81 L J K B 1081 (1087) : (1912) 3 K B 474 : 106 L T 825, Qlcgg v. 
Bromley. 

(1912) 81 L J K B 334 (338), Glegg v. Bromley. (Reversed on another point in 
(1912) 81L JKB 1081.) 

2. (1887) 36 W R (Eng) Dig 12 : L R 21 Ir 27. (Cited in AIR 1915 P C 115.) 

3. (’15) 2 AIR 1915 P C 115 (115, 116) : 43 Ind App 104 : 32 Ind Cas 343 : 43 
Cal 521 (PC). 

4. (1876) 45 L J Ch 293 (294) : 2 Ch D 104. 
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So soon as it is found that the transfer here impeached was made 
for adequate consideration in satisfaction of genuine debts, and 
without reservation of any benefit to the debtor it follows that no 
ground for impeaching it lies in the fact that the plaintiff who also 
was a creditor was a loser by payment being made to this preferred 
creditor, there being in the case no question of bankruptcy.” 

It follows from the principles stated above that — 

(l) The mere fact that one creditor is preferred to another is not, 
of itself, in the absence of any reservation of any benefit to 
the debtor, sufficient to render the transaction voidable, 5 and 

5. (’39) 26 AIR 1939 Oudh 230 (231) : 181 Ind Cas 181 (182) : 14 Luck 621 (DB), 
Ram Satan Lall v. Akhtari Beg am. 

(’04) 28 Bom 639 (642) : 6 Bom L R 592, Rangnath v. Govind . 

(’39) 26 AIR 1939 Sind 97 (99) : ILR (1939) Kar 269 : 181 Ind Cas 888 (DB), 
Naraindas Pirumal v. Bhojraj Premchand. 

(’38) 25 AIR 1938 Sind 215 (216) : I L R (1939) Kar 136 : 178 Ind Cas 469 
(DB), Parmanand Jhangaldas v. Jairamdas Sadhuram. (A I R 1915 P C 115, 
followed.) 

(’29) 16 AIR 1929 Sind 94 (97) : 115 Ind Cas 330, Atmaram Udhavdas v. Daya- 
ram Sawney. (Do.) 

(’33) 20 AIR 1933 Pat 281 (283) : 12 Pat 297 : 145 Ind Cas 213 (DB), Mahadeo 
Lai v. Alt. Bibi Maniran. (Do.) 

C38) 25 AIR 1938 Bom 289 (290, 291) : ILR (1938) Bom 445 : 175 Ind Cas 843, 
Shrimal v. Hiralal. (Dtf.) 

(’37) 24 AIR 1937 Pat 609 (611) : 170 Ind Cas 353, Kcdarxcati v. Radhey Lai. 
(’30) 17 AIR 1930 Rang 265 (268) : 125 Ind Cas 365 : 8 Rang 223 (DB), Co- 
operative Town Bank of Padigon v. Shanmugam Pillay. (Assignment by debtor 
of his decree to one creditor in preference to another is not invalid.) 

(’10) 5 Ind Cas 179 (180) (All), Husain Buksh v. Hafiz Musahib Khan. (A trans¬ 
fer for consideration is not void under S. 53, even if it gives preference to one of 
the creditors of the transferor.) 

(’39) 43 Cal W N 1136 (1138) (DB), Lalit Mohan Ghose v. Anil Kumar Bose. 
(A I R 1915 P C 115, rehed on.) 

(’07) 34 Cal 999 (1014, 1017) : 6 Cal L Jour 410 (DB), Hakim Lai v. Mooshahar 
Sahu. 

(’27) 14 AIR 1927 Cal 836 (839, 840) : 54 Cal 687 : 104 Ind Cas 833, Solema Bibi 
v. Muhammad Hossein. (Mortgage to one creditor, on security of entire property 
held not fraudulent.) 

(’28) 15 AIR 1928 Mad 793 (793, 794) : 112 Ind Cas 228 (DB), Sharpuniya Begum 
v. Pacha Sahib. (However suspicious a transaction may be, there must be evidence 
on which the fraudulent intention must be made out.) 

(’27) 14 AIR 1927 Nag 363 (364) : 100 Ind Ca9 46, Balayya v. Nandlal. (Especi¬ 
ally where the price fetched is not alleged or proved to be grossly inadequate.) 

(’27) 14 AIR 1927 Nag 157 (157) : 99 Ind Cas 774, Bhikari Lai v. Ramadin. 
(Mere undue preference of a creditor does not necessarily fail within S. 53 — To 
determine whether a transaction is fraudulent or not the crucial test is the in¬ 
tention of parties.) 

{^ * n< * ^ as 349 (350) (DB) (Low Bur), Maung Tun Than v. Leon Chye. 

( 37) 24 AIR 1937 Rang 531 (533) : 173 Ind Cas 873, A. B. M . N. A. Chettyar 
Fum v. R. M. V. S. Chettyar Firm. 

(’33) 20 AIR 1933 Rang 162 (164) : 145 Ind Cas 330, Tan San Mar v. 17 Kya 
Zxn. 

(’27) 14 AIR 1927 Jiang 168 (168): 100 Ind Cas 993, Narayan Chettiar v. Magan 
Lai. 

(’35) 22 AIR 1985 Mad 250 (251) : 157 Ind Cas 559, Venkanna v. Official 
Receiver, Rajahmundri. 
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(’34) 21 AIR 1934 Mad 294 (298) : 150 Ind Cas 339, Narayana Ayyar v. Official 
Receiver, South Malbar. 

(’32) 19 AIR 1932 Mad 182 (184): 135 Ind Cas 582 (DB), Appalaraju v. Krishna - 
murthy. (But the principle does not apply where the whole of the consideration 
of the transaction is not the debt of the preferred creditor — In such a case the 
whole transaction is void.) 

(’87) 11 Bom 666 (674) (DB), Rangilbhai Kalyandas v. Vinaydk Vishnu. (The 
fact of one creditor being the brother of the debtor would not make the preference 
impossible.) 

(1900) 25 Bom 202 (214) : 2 Bom L R 986 (DB), Bhagivant Appaji v. Kedari 
Kashinath. 

(’03) 5 Bom L R 142 (144) (DB), Amarchand v. Gokul. 

(’21) 8 AIR 1921 Pat 395 (396) : 63 Ind Cas 111 (DB), Mt. Saira Bibi v. Mt. 
Salirnan. 


(’14) 1 AIR 1914 Oudh 392 (396) : 17 Oudh Cas 173 : 25 Ind Cas 164, Ahmadi 
Begam v. Raja Udit Narain Singh. 

(’18) 5 AIR 1918 Oudh 5 (6) : 21 Oudh Cas 97 : 46 Ind Cas 330, Kalu Singh v. 
Randhir Singh. 

(’32) 19 AIR 1932 Oudh 40 (42) : 7 Luck 411 : 135 Ind Cas 369 (DB), Mt. Brij 
Raj Kuar v. Ram Dayal. 

('08) 1908 Pun Re No. 81 : 1908 Pun W R No. 148, Lahori Mai v. Ganga Ram. 
(’07) 17 Mad L Jour 11 (13) (DB), Hanifa Bibi v. Punnamma. 

(’37) 168 Ind Cas 695 (695) (Lah), Ganga Singh v. Mt. Bhago. 

(’37) 24 AIR 1937 Nag 1 (3) : ILR (1937) Nag 291 : 167 Ind Cas 48 (DB), Kastur 
Chund v. Mt. Wazir Begam. (Transfer by a Mahomedan to his wife for dower— 
Wife is his creditor just as others.) 

(’29) 16 AIR 1929 Nag 110 (111) : 117 Ind Cas 283, Laxman Singh v. Binraj. 
(’28) 15 AIR 1928 Mad 860 (864): 113 Ind Cas 129 (DB), Na'garathna v. Chidam¬ 
baram. (A I R 1915 P C 115 followed.) 

(’37) 1937-2 Mad L Jour 865 (867) (DB), Palaniappa Chettiar v. Kuttayan 
Chcttiar. 

(’27) 14 AIR 1927 Mad 278 (279) : 99 Ind Cas 709 (DB), Visvananda Reddi v. 
Venkata Reddi. 

(’27) 14 AIR 1927 Mad 1090 (1091) : 101 Ind Cas 153 (DB), Ramanna M. v. 
Official Receiver , Godawari. (Case under S. 54, Provincial Insolvency Act, 1920.) 
(’27) 14 AIR 1927 Mad 1144 (1144) : 101 Ind Cas 568 (DB), Samnaji Jawanmull 

v. Shripathi. . 

(’27) 14 AIR 1927 Mad 634 (685) : 102 Ind Cas 702 : 50 Mad 776 (DB), Official 

Assignee Bombay v. Sundarachari. 

(’19) 6 AIR 1919 Cal 853 (859): 47 Ind Cas 412 (DB), Rash Mohan v. Knstodas. 

(’38) 25 AIR 1938 Oudh 44 (44, 45) : 13 Luck 655 : 171 Ind Cas 887 (DB), Bansi - 

dhar v. Mt. Naicab Jahan Begam. (Transfer in favour of wife for dower debt is 

* 


valid.) 

’30) 17 AIR 1930 Oudh 93 (94, 95) : 5 Luck 625 : 125 Ind Cas 163 (DB), Badri 
Singh v. Hazari Singh. (A I R 1915 P C 115 followed.) 

’29) 16 AIR 1929 Oudh 520 (521) : 4 Luck 343: 114 I C 504 (DB), Mt. Amina 

Bibi v. Md. Ibrahim. .. 

’27) 14 AIR 1927 Oudh 617 (618) : 107 Ind Cas 335, Ghani Ahmads. Mt. Mchdi 

• 05 ) 12 AIR 1925 Oudh 267(269): 78 Ind Cas 106, Zohra Bibi v. Prasad. 

■37) 24 AIR 1937 All 39 (41) : ILR (1937) All 153 : 166 Ind Cas 619 (DB), 
Razina Khatun v. Abida Khatun. 

•36) 23 AIR 1936 All 803 (805) : 166 Ind Cas 56(DB), Rameshwar bath v. Altab 

Begam. „ , 

”36) 23 AIR 1936 All 600 (603, 607) : 164 Ind Cas 515 (DB), Mt. Kulstim Bibi v. 
1 Shiam Sunder Lai. (Transfer in favour of wife for dower debt is valid.) 

(• 13 ) 20 Ind Cas 355 (357) (DB) (Lah), Mehngi Bai v. Fatechand. (Question aro^e 

as regards decree passed on award in favour of one creditor.) 



fraudulent transfer 


945 


<’38) 25 AIR 1938 Nag 249 (250) : I L R (1940) Nag 316 : 174 lod Cas 398, 
Motilal Rukhabsa v. Mt. Kashibai. (Such transaction can be challenged only in 
insolvency proceedings.) 

•(’18) 5 AIR 1918 Nag 184 (185) : 48 Ind Cas 783, Ramsa Haransa v. Ratansa. 
(AIR 1915 P C 115, followed.) 

<’37) 24 AIR 1937 Lah 220 (222): 170 Ind Cas 68 (DB), Deuan Chand v. Pun jab 
<£ Kashmir Bank. 

(’30) 17 AIR 1930 Lah 1027 (1028) : 12 Lah 194 : 130 Ind Cas 62 (DB), Madan 
Gopal v. Lahri Mai. (Even if the creditor is his relation.) 

(’34) 21 AIR 1934 Lah 705 (707): 154 Ind Cas 979, Mt. Amina v. Lakhmi Chand. 
(A transfer of property by a Mahomedan husband to his wife in lieu of a dower 
debt.) 

•(’34)21 AIR 1934 Lah 318 (319) : 154 Ind Cas 679 (DB), Dayaram Pheru Ram 
v. Nadir Chand. 

(’29) 16 AIR 1929 Nag 318 (319): 119 Ind Cas 701, Kaslurchand Bhicttmchand v. 
Atmaram. 


(1900) 13 C P L R 180 (185, 186), Mardan Singh v. Karanju. 

(’36) 162 Ind Cas 749 (750) (Nag), Rainchandra v. Sham Rao. 

(’37) 24 AIR 1937 Nag 9 (11) : 169 Ind Cas 449, Jagoba Kashiba v. Anandrao. 

( 27) 14 AIR 1927 Nag 205 (205) : 101 Ind Cas 227, H asarimal Nanumal v. 
Ganpatrao Yadorao. (Principle applied to a sale of moveable property.) 

(’32) 19 AIR 1932 Nag 33 (34) : 27 Nag L R 382 : 136 Ind Cas 237 ,'uttamrao v. 
Gangaram. 

(’29) 16 AIR 1929 Lah 409 (413) : 116 Ind Cas 317 (DB), Labhu Ram v. Charnu 
Fauju. 

•(’22) 9 AIR 1922 Mad 447 (449) : 70 I. C. 432 : 45 Mad 90 (DB), Muthiah Chetti 
y. Palaniappa Chetti. 

(’17) 4 AIR 1917 Mad 886 (886) : 33 Ind Cas 695 (DB), Pellur Hasten v. Kunam- 
reddi Malakonda. 

(’16) 3 AIR 1916 Mad 578 (578) : 26 Ind Cas 834 (DB), Palaniapi* v. Rama- 
nathan. (A transfer by a debtor, for a genuine debt of a part onlv of his property 
is not voidable under Section 53.) 

•(’11) 11 Ind Cas 868 (868) : 36 Mad 29, In re Jaladanki Chinna Pitchia. 

(’10) 5 Ind Cas 33 (36): 33 Mad 334 (DB), Palamalai Mudaliyar v. South Indian 
Export Co. 

(’ll) 9 Ind Cas 1037 (1038) (DB) (Lah), Mt. Muka,xdi Kaur v. Bulaki Mai 
(’01) 1901 All W N 64 (65)(DB), Khodija Bibi v. Shah Muhammad Zahir Alam. 
(Transfer in favour of wife for dower debt is valid.) 

? fwl 8 £“ } J 1888 W N 51 (DB >’ Suba Bibi Behind Das. (Do.) 

<*I 1 N W P H o B 21 (22) (DB) Buldeo DaS3 y Moona LaU 

224 (225) (DB )- Eoorga Teicarce v. Naipal Ahir. 

Kyaw AIR 1937 RaDg 471 (4?1): 174 Ind CaS 143, MaUng San Gyaw v - Maun * 

JSJfi? J? ®?, Rnl Civ Pro 15 ( 1? )* ralleppa Chetty v. Maung Kc. 

(1852) 68 E R 826 (832) : 10 Hare 30 : 22 L J Ch 289 : 17 Jur 30 : 20 L T (O S) 

303 : 90 R R 263, Smith v. Hurst. ( ° ' 

(lS24 E E R R filv 6 J en3 ? k R 420 : 2 Anst 381 ’ Esiwiek v ' Ca««nd. 

1793 101 F R lio / J 149 : 2 Freeman 236 ’ ****** v. Freeman. 

JlflM Jo T T ru « fl i ? 4) J 5 Tenn R 226 ’ Holbird v - 

^Harrison J ^ M9 (6?1) : 4 Ch 622 : 21 L T 282 : 17 W B (Eng) 1034, Alton v. 

<1925) 95 L J Ch HO (148, 144) : 1925 Ch 858 (860): 1926 B & C R 29 : 134 L T 

(KS Palac * Ltd -> Evans v. The Company. 

<’41) 28 AIRliiffi!’’ Xarayana Pattar v. Viraraghavana Pattar. 

dar t l Ca l 87 f. (882): ILR < 1941 > 1 Cal 638 * I 28 Ind Cas 193, Jama- 

proved to hn - Bat where P* rt °* consideration for such transfer is 

pertv mk 0Q8 18 ^ 1)00(1 ^ *° P rotoot tho transferor’s pro- 

over anotho w Gr credltors > 0x6 transfer is not a mere preference of one creditor 
over another but is one made to defeat and delay creditors within S. 68.) 


T.P.60. 
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this would be so even if the debtor did this on set purpose. 6 

A debtor, for all that is contained in this section may pay 

his debts in any order he pleases and prefer any creditor he 
chooses." 

( 2 ) The question of good faith does not ordinarily arise in the case 

of the preferred creditor. A creditor is entitled to safeguard 
his rights by obtaining a transfer from his debtor even if he 
knew that the necessary result would be that other creditors 
would be defeated. 8 

(3) But where the transaction, in addition to its being a preference 

of one creditor to another, is intended to benefit the debtor 
in some way, it would be fraudulent. 9 Thus, a transfer even 

(’29) 16 AIR 1929 P C 279 (281) : 56 Ind App 379 : 7 Rang 624 : 120 Ind Cas 644 
(PC), Ma Pica May v. S. R. M. M. A. Chettiar Firm. 

[Sec also (’37) 24 AIR 1937 Nag 400 (401) : I L R (1937) Nag 452 : 172 Ind Cas 
389, Gharbhoya Bhimji v. Deodatta Bihari. (Transfer by debtor to one creditor 
for adequate consideration—Whole consideration spent in satisfaction of debtor’s 
dues without leaving anything for his benefit—Transfer is not fraudulent.) 

(’27) 14 AIR 1927 Nag 166 (167) : 103 Ind Cas 486, Narayan v. Nathu.) 

6 . (’16) 3 AIR 1916 P C 238 (240) : 44 Ind App 172 : 44 Cal 662 : 40 Ind Cas 242 
(PC), Mina Kumari Bibi v. Bi joy Singh. 

(’24) 11 AIR 1924 Mad 450 (453) : 80 Ind Cas 147 (DB), Loorthia Odyar v. 
Gopalasami Aiyar. 

(’38) 25 AIR 1938 Lah 156 (158) : 179 Ind Cas 267 (DB), Mila v. Mangal Ram. 
(The circumstance that the debtor’s action was prompted by revenge against the 
creditor who got him imprisoned was irrelevant.) 

(1861) 153 E R 333 (334) : 6 H & N 807 : 30 L J Ex 355 : 123 R R 845, Darvill 
v. Terry. 

(1925) 95 L J Ch 140 (143, 144) : 1925 Ch 853 : 1926 B & C R 29 : 134 L T 241, 
In re Lloyd's Furniture Palace Ltd.; Evans v. The Company. 

(’41) 28 AIR 1941 Oudh 457 (463) : 194 Ind Cas 588 : 16 Luck 832 (DB), Faqir 
Bux v. Thakur Prasad. 

7. (’16) 3 AIR 1916 P C 238 (240) : 44 Cal 662 : 44 Ind App 172 : 40 Ind Cas 
242 (PC), Mina Kumari Bibi v. Bijoy Singh. 

(’38) 25 AIR 1933 Oudh 44 (45) : 171 Ind Cas 837 : 13 Luck 655 (DB), Bansidhar 
v. Mt. Natvab Jahan Begam. 

(’39) 26 AIR 1939 Bom 508 (512) : 185 Ind Cas 655, Bai Hakimbu v. Dayabhai 
Rugnath. 

(’30) 17 AIR 1930 Lah 1027 (1028) : 12 Lah 194 : 130 Ind Cas 62 (DB), Madan- 
gopal v. Lahri Mai. 

(1925) 95 L J Ch 140 (143) : 1925 Ch 853 (861) : 1926 B A C R 29 : 134 L T 241, 
In re Lloyd’s Furniture Palace Ltd.; Evans v. The Company. 

[See also (’29) 16 AIR 1929 P C 279 (281) : 56 Ind App 379 : 7 Rang 624 : 120 
Ind Cas 645 (P C), Ma Pwa May v. S. R. M. M. A. Chettiar Firm. 

8. (’34) 21 AIR 1934 Lah 161 (162): 152 Ind Cas 472, Gobind Ram v. Chhogmal. 
(’14) 1 AIR 1914 Low Bur 180 (182): 23 Ind Cas 341, V. R. M. V. A. Chetty Firm 

v. Maung Po Sin. 

(’34) 21 AIR 1934 Mad 587 (592) : 155 Ind Cas 17, Suppan Asari v. Alima Bibi. 
(’27) 14 AIR 1927 Mad 278 (279, 280) : 99 Ind Cas 709 (DB), Viswanatha Reddi 
v. Venkata Reddi. 

(’30) 17 AIR 1930 Mad 665 (667, 668) : 126 Ind Cas 604, Mohideen Tharagan v. 
Muhammad Mustapha. 

(’37) 24 AIR 1937 Rang 471(471): 174 Ind Cas 143, Maung San Gyaio v. Maung 
Kyaw. 

9. (’19) 6 AIR 1919 P C 6 (9) : 50 Ind Cas 264 : 15 Nag L R 68 (P C), Ghansham 
Das v. JJma Per shad. 
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to a creditor, has been held to be a fraudulent one under 
this section where the document, beyond merely preferring a 
creditor, goes further and secures debts not due 10 or states a 
consideration larger than the debt due to the creditor on the 
understanding that the rest of the consideration should be for 
the benefit of the debtor and that the transfer should be used 
as a shield against the other creditors. 11 

See also the undermentioned case. lla 

The principle that a transfer to a creditor in preference over another 
or others is not, unless it secures a benefit to the debtor, bad, applies only 
where the creditor takes the transfer for his pre-existing debts. It will 
not apply to a case where the transferee becomes a creditor for the first 
time by advancing money to the debtor at the time of the transfer. 12 

21. Transferee from a transferee —Where the first transferee 
is a bona fide transferee for consideration, he gets a good title and even 
a fraudulent transferee from such transferee will be protected. 1 A bona 


(’39) 26 AIR 1939 Bom 508 (512, 513) : 185 Ind Cas 655, Bai Hakimbu v. Daya- 
bhai Rugnath. 

(’07) 34 Cal 999 (1018) : 6 Cal L Jour 410 (DB), Hakim Lai v. Mooshahar 
Sahu. 

(’29) 16 AIR 1929 Lah 409 (413) : 116 Ind Cas 317 (DB), Labhu Ram v. Charnu 
Fauju. 

(’39) 26 AIR 1939 Mad 745 (749) : 188 Ind Cas 283 (DB), Muthu Vasu Chettiar 
v. Vein Muruga Nadar. 

(’24) 11 AIR 1924 Nag 318 (319) : 79 Ind Cas 625, Sk. Gani v. Sitaram. 

(’10) 8 Ind Cas 965 (966) : 5 Low Bur Rul 195, Maung San v. Sit Tican. 

(’13) 20 Ind Cas 349 (350) (DB) (Low Bur), Maung Tun Tha v. Leong Cheye. 

(’28) 15 AIR 1928 Mad 793 (793) : 112 Ind Cas 223 (DB), Shar/uniya Begum v. 
Pacha Sahib. (Fraud must be distinctly alleged and proved by the creditors ) 
(1923) 92 L J Ch 400 (407, 408) : (1923) 2 Ch 1 : 129 L T 132 : 1923 B & C R 8, 
In re Fasey, Ex parte Trustees. 

(1876) 45 L J Q B 498 (499) : 1 C P D 265, Blacklock v. Dobie. 

(1601) 76 E R 809 (814) : 3 Coke Rep 86 : 1SLC 10th Edn 1, Twtme's case. 

(1869) 38 L J Ch 669 (671) : 4 Ch 622 : 21 L T 282 : 17 W R (Eng) 1034 Alton 
v. Harrison. 

(1876) 45 L J Ch 293 (294 « 295 > : 2 Ch D 104, Middleton v. Pollock; Ex parte 
Elliott. 

(1852) 68 E R 826 (832) : 10 Hare 30 : 22 L J Ch 289 : 17 Jur 30 : 20 L T (o S) 
303 : 90 R R 263, Smith v. Hurst. M ° S) 

184 * 189 ^ ( DB )’ Nara yana Pattar v. Viraraghavan Pattar. 

(41) 28 AIR 1941 Cal 378 (382) : ILR (1941) 1 Cal 536 : 196 Ind Cas 193 
Jamadar Singh v. Naiyab Ali. 

n. ('27) 14 Am 1927 Mad 278 (279): 99 Ind Cas 709 (DB), Viswananda Reddi 
v. Y etlndta Reddi. 

&2 : 6 ^ Bor Rul 195, Maun 9 San V - Sit Twan • 

19 i 2 Mad 18 u (184) : 135 Ind Cas 582 < DB >* A?P*l*raju V. Krishna, 
murty. (In such cases whole document must be set aside.) 

19 / 33 191 (192 > : 148 *** Cas 539 » N - s • p • S. P. 

Y - Altottdw. (Absence of cash or any proved prior consideration and absence 
or pressure from transferee —Prim a facie transfer is voidable.) 

2 w- AIB JSS 8 5 Lah 404 ( 406 ) :16 Lah 680:158 Ind Cas 264 (DB), Waryam 
. oingh v. F\rm Thgkar Das. 

, . Note 21 

■ (1788) 26 E R 859 ( 359 ) : 1 Atk 671, Brandlyn v. Ord. 
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fide transferee from a fraudulent transferee would also l>e protected. 2 

22. Question of intent and good faith are questions of 
fact. The question with what intent a document was executed 1 or 
whether the transferee acted in good faith and without knowledge of the 
transferor’s fraudulent intention 2 is generally one of fact, but may be a 
question of law' 3 or a mixed question of law and fact 4 if it involves legal 
inferences to be drawn from other facts. 


2. (1891) 60 L J Ch 181 (185): (1891) 1 Ck 31 (39), Halifax Joint Stock Banking 
Co. v. Gledhill. 

(1916) 85 L J Ch 677 (681) : (1916) 2 Ch 544 :115 L T 291:1916 H B R 147 : 32 
T L R 723, Pearce v. Bulled. 

(1805) 127 E R 492 (493) : 1 Bos & P N R 332 : 8 R R 821, Doe v. Martyr. 

(■23) 10 AIR 1923 Mad 558 (560) : 46 Mad 478 : 72 Ind Cas 727 (DB)| Kunhu 
Pothu v. Raru Nair. 

(1864) 1864 Suth W R 225 (225) (DB), Shaikh Gholam Ahea v. Digumbar Singh. 
(*28) 15 AIR 1928 All 29 (31, 32) : 106 Ind Cas 519 (DB), Shikar Cliand v. Jag. 
mandar Das. 

(’30) 17 AIR 1930 All 438 (439) : 125 Ind Cos 506, Phagoo Murao v. Tulsi 
Ram. 

(’29) 16 AIR 1929 Lah 1 (4) : 10 Lah 447 : 114 Ind Cas 62 (DB), Maharaja of 
Faridkot v. Anant Ram. 

(’36) 23 AIR 1936 Lah 286 (289) : 162 Ind Cas 39 (DB), Malan Devi v. The 
Amritsar National Bank, Ltd. 

(•38) 25 AIR 1938 Lah 73 (75): I L R (1938) Lah 439: 181 Ind Cas 301, Basharat 
Ali Shah v. Ram Ratan. (Fraudulent transfer by insolvent in favour of his wife 
more than two years before his adjudication— B purchasing property in execution 
of mortgage decree against her—Application by Official Receiver to avoid transfer 
—Transfer in favour of B stands.) 

(’40) 27 AIR 1940 Lah 198 (199) : 191 Ind Cas 639, Man Singh Moti Ram Firm 
v. B. N. Sinha. 

[Sec also (’24) 11 AIR 1924 Mad 67(69): 72 Ind Cas 559(DB), Parthasarathy v. 
Subbaraya.] 

Note 22 

1. (’ll) 9 Ind Cas 1018 (1018) (Lah), Ishar Kuar v. Ram Singh. 

(’21) 63 Ind Cas 169 (170) (DB) (Cal), Ram Kumar Banikya v. Sajiunnessa Bibi. 
(’39) 26 AIR 1939 Oudh 230 (231) : 14 Luck 621 : 181 Ind Cas 181 (DB), Ram 
Ratan Lai v. Mt. Aklitari Begum. 

(’07) 30 Mad 6 (9) : 16 Mad L Jour 427 (DB), Chidambaram Chettiar v. Sami 
Iyer. 

(’20) 7 AIR 1920 Lah 24 (25) : 60 I. C. 527, Attar Singh v. Ghulam Muhammad. 
(’28) 107 Ind Cas 490 (491) (DB) (Lah), Bihari Lai v. Chuni Lai. 

(’26) 13 AIR 1926 Oudh 501 (502): 94 Ind Cas 927, Lachmi Narain v. Mt. Nazeer 
Fatima. 

[See also (’89) 1889 Bom P J 37 (DB), Dyami Naik v. Lingappa.] 

2. (’26) 13 AIR 1926 Lah 25 (26) : 89 Ind Cas 953 (DB), Daulat Ram v. Ghulam 
Fatima. 

(’24) 11 AIR 1924 Lah 707 (709) : 75 Ind Cas 1043 (DB), Ibrahim v. Jivan Das. 
(’01) 25 Bom 202 (228) : 2 Bom L R 986 (DB), Bhagwant v. Kedari. 

3. (’38) 25 AIR 1938 Sind 215 (216) : ILR (1939) Ear 136: 178 Ind Cas 469 (DB), 
Parmanand v. Jairamdas. 

(’39) 26 AIR 1939 Sind 97 (98) : ILR (1939) Ear 269 : 181 Ind Cas 888 (DB), 
Naraindas Pirumal v. Bhojraj Premchand. 

(’08) 1908 Pun Re No. 81 : 1908 Pun W R No. 148, Lahorimal v. Gavga Ram. 

4. (’23) 10 AIR 1923 Nag 124 (125) : 69 Ind Cas 193, Pomdusa v. Bahenabai. 
[See also (’28) 15 AIR 1928 Pat 199 (200): 106 Ind Cas 356 (DB), Dcoki Nandan 

Singh v. Jawad Hussain.] 
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23. Frame of suit under the section. — A suit under this Section 53 
section is one for a bare declaration under S.42 of the Specific Relief Notes 23-24 
Act, 1877, that the transfer by the debtor is not binding on the creditors. 

It is not a suit for cancellation of the document under S. 39 of the Specific 
Relief Act. 1 The reason is that the plaintiff is, in such cases, not a party 
to the document and cannot obtain the cancellation of the document 
•which may be good between the parties to it. 2 It was, however, observed 
obiter in the undermentioned Rangoon case 3 that the plaintiff in a suit 
under this section must ask for the cancellation of the document under 
S. 39 of the Specific Relief Act. It is submitted that this view is not 
correct. But even according to the Rangoon High Court where a suit is 
brought under 0 . 21 R. 63 of the Code of Civil Procedure, and a transfer 
by the debtor is attacked as a fraudulent transfer under S. 53 of the 
Transfer of Property Act, it must be regarded only as a suit for a bare 
declaration under s. 42 of the Specific Relief Act. 4 

24. Suit must be a representative one. — In England a 
creditor who has not secured a judgment on his debt has to sue on behalf 
of himself and of all the other creditors of the transferor. 1 But a creditor 
who has obtained a judgment on his debt may sue on his own behalf 
and not in a representative character. 2 

In this country there was, in cases arising under the old section, a 
difference of opinion on the point. 23 In some cases 3 it was held following 


Note 23 

1. (’39) 26 A I R 1939 Mad 894 (896) : I L R (1940) Mad 73 : 189 Ind Cas 301, 
Vellayya Eonar v. Ramaswami Konar. 

2. (’39) 26 A I R 1939 Mad 894 (896) : ILR (1940) Mad 73 : 189 Ind Cas 301, 
Vellayya Konar v. Ramaswami Eonar. 

(’30) 17 AIR 1930 Rang 27 (29) : 7 Rang 477 : 120 Ind Cas 228 (DB), Ma Sein v. 
P. L. S. E. Finn. (Correctness doubted in AIR 1931 Rang 310.) 

[But see (’41) 28 AIR 1941 Bom 65 (66) : 193 Ind Cas 79 (DB), Ram Chandra 
Erishnajiv.Vithu Govind. (Assumed that the Court could cancel the document 
—Case was of moveable property.)] 

3. (’31) 18 AIR 1931 Rang 310 (311) : 9 Rang 367 : 134 Ind Cas 746, Mg. Aung 
Myint v. Maung Tha Hmat. 

4 . (’31) 18 AIR 1931 Rang 310 (311) : 9 Rang 367 : 134 Ind Cas 746, Mg. Aung 
Myint v. Maung Tha Hmat. 

(’34) 21 AIR 1934 Rang 302 (303) : 12 Rang 666 : 152 Ind Cas 555, Chidambaram 
v. R. M. A. R. S. Firm. 

(’34) 21 A I R 1934 Rang 332 (333) : 12 Rang 670 : 153 Ind Cas 942, Maung Tun 
Thein v. Maung Sin. (Suit by attaching decree-holder under 0. 21, R. 63 — Suit 
. for mere declaration lies—Court-fee of Rs. 10 is sufficient—Value for court-fee and 
jurisdiction would be different.) 

Note 24 

1. Halsbnry, Laws of England, Vol. 15, Page 89. 

2. Halsbury, Laws of England, Vol. 15, Page 89. 

2a. See (’40) 27 AIR 1940 Mad 789 (790) : ILR (1940) Mad 808 : 194 Ind Cas 766 
( B), Madina Bibi v. /email Durga Association. (The conflicting cases have 
been referred to in this case.) 

3. (’18) 5 AIR 1918 Mad 697 (699) : 42 Ind Cas 498 (DB), Arumuga Mudaliar v. 
Krxshnaswamx Naiken. (27 Bom 146 and 81 Mad 206 followed.) 

114) 1 AIR 1914 Low Bur 180 (182): 23 Ind Cas 341, V. R. M. V. A. Chetty 
Fxrm v. Maung Po Sen. 
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the English law, that a creditor should sue only in a representative 
character. In others, that this was not necessary. 4 In a third class of 
cases, it was held that a judgment.creditor whose attachment has been 
raised and who is suing under o. 21 , R. 63 of the Code of Civil Procedure 
could bring his suit otherwise than in a representative character. 6 In 
the undermentioned case 6 Coutts-Trotter, J., expressed the opinion that 
a judgment-creditor who had not taken out execution could not invoke 
the provisions of this section at all. In Lahore to which province this 
Act does not apply it was held that a suit by creditor should be brought 
in a representative capacity. 7 The view that a suit under o. 21, R. 63 by 
a judgment-creditor, whose attachment has been raised need not be in 
a representative character was followed in the undermentioned case 8 of 
the Peshawar Court. 


(’07) 34 Cal 999 (1006) : 6 Cal L Jour 410 (DB), Lala Hakim Lai v. Mooshahar 
Sahoo. (32 Cal 198 (PC) explained.) 

(’03) 27 Bom 146 (150) : 5 Bom L R 19 (DB), Ishvar v. Dewar. 

(’21) 8 AIR 1921 Pat 53 (53) :63 Ind Cas 788:6 Pat L Jour 48 (DB), Sri Thakurji 
v. Narsiiigh Narain Singh. 

(’92) 16 Bom 1 (20), Burjorji Dorabji v. Dliunbai. 

(’32) 19 AIR 1932 Bom 498 (504) : 56 Bom 595 : 139 Iud Cas 820 (DB), Shantilal 
v. Munshilal. 

[See also (’12) 14 Ind Cas 232 (235) : 1912 Pun Re No. 74 (DB), Champo v. 
Shankar Das. (Decree-holder suing under O. 21, R. 63 for declaration — Suit 
must be on behalf of all creditors—Judgment-debtor becoming insolvent—Decree 
passed declaring rights of all the creditors in the property.) 

4. (’19) 6 AIR 1919 Mad 257 (258, 259) : 42 Mad 143 : 51 Ind Cas 714 (DB), 
Puthiyapiiraiiil Pokker v. Chandrankandi Kuyihammad. 

(’17) 4 A I R 1917 Mad 519 (522) : 34 Ind Cas 778 (D B), Palaniandi Chctti v. 
Appavu Chettiar. (But the decree obtained would enure to the benefit of all 
creditors like himself—Per Seshagiri Ayyar, J.) 

(’20) 7 AIR 1920 Nag 80 (81, 83) : 16 Nag L R 3 : 54 Ind Cas 798, Dhansukhdass 
v. Zangoo. (42 Mad 143=AIR 1919 Mad 257 followed.) 

(’28) 15 A I R 1928 Rang 1 (3) : 5 Rang 588 : 105 Ind Cas 582 (D B), R. R. O. O. 
Chettyar Firm v. Ma Sein Yin. (Attachment raised—Creditor suing under R. 63 

_Action need not be on behalf of other creditors. 42 Mad 143=A I R 1919 Mad 

257 followed.) 

(’26) 13 A I R 1926 Mad 66 (69, 72) : 92 Ind Cas 405 (D B), Narasimham v. 
Narayana Rao. (An individual right is conferred upon each creditor by S. 53 of 
the T. P. Act and the inaction or laches of one creditor cannot deprive the others 
of their rights. Consequently the failure by one creditor to file a suit within 6 
years under Art. 120 of the Limitation Act does not debar the general body of 
creditors.) 

(’96) 18 All 432 (434) : 1896 All W N 139 (DB), Rajjo Kuar v. Debi Dial. 

(’08) 11 Oudh Cas 197 (205) (DB), Normal Das v. Chet Ram. 

5. (’28) 15 AIR 1928 Rang 1 (3) : 5 Rang 588 : 105 Ind Cas 582 (DB), R. R. O. O. 
Chettyar Firm v. Ma Sein Yin. (42 Mad 143=AIR 1919 Mad 257 followed.) 

(’34) 21 AIR 1934 Rang 200 (201) : 152 Ind Cas 506 (DB), U Mauug Nge v. 
P. L. S. P. Chettiar Firm. (No reference was made to the present section — 
AIR 1928 Rang 1 was simply followed.) 

6 . (’17) 4 A I R 1917 Mad 519 (520) : 34 Ind Cas 778 (DB), Palaniandi Chctti v. 
Appavu Chettiar. ((1838) 3 M Y L & Cr 407 followed.) 

7. (’26) 13 AIR 1926 Lah 167 (168) : 7 Lah 12 : 93 Ind Cas 1013, Sunder Singh 
v. Ramnatli. (It is not clear from the judgment whether the creditor had obtained 
a judgment on his debt.) 

8. (’23) 71 Ind Cas 20 (23) (Pesh), Lok Nath v. Thakar Das. (42 Mad 143=AIR 
1919 Mad 257 followed.) 
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The last paragraph of sub-s. (1) now makes it quite clear that a 
suit by a creditor, whether he is a judgment.creditor or not and 
whether he has or has not applied for execution of decree, to avoid a 
transfer executed with intent to defeat or delay the creditors shall be 
brought in a representative capacity, that is to say, in accordance with 
the procedure prescribed by o. l, R. 8 of the Code of Civil Procedure. 9 
The reason of the rule is, firstly, that the debtor 10 or the transferee 11 
should not be harassed by a multiplicity of suits, and, secondly, that 
the primary object of an action under this section is to make the assets 
of the transferor available to the general body of creditors. 12 A contrary 
view has been expressed in the undermentioned cases, 12 * namely that a 


■9. (’33) 20 AIR 1933 Nag 169 (170) : 29 Nag L R 246 : 145 Ind Cas 357, Rahim- 
tulla v. Rasidkhan. 

(’36) 23 AIR 1936 Pesh 15 (16) : 160 Ind Cas 444 (DB), Qhulam Sarwar v. Jai 
Gopal. 

<’36) 23 AIR 1936 Rang 117 (118) : 14 Rang 81 : 161 Ind Cas 887 (DB), Asgar Ali 
v. C. V. R. M. Firm. 


(’35) 22 AIR 1935 Rang 489 (490) : 161 Ind Cas 205, Saral Bibi v. N. S. A. R. 
Chettyar Firm. (Where a Court has inherent jurisdiction to try a particular suit, 
hut its jurisdiction is irregularly invoked, a litigant by his conduct may be pre- 
-cluded from maintaining in the circumstances of the case that the suit was not 
maintainable as framed, a fortiori in a case where the irregular institution of the 
suit was due to a failure on the part of the plaintiff to conform to an enactment 
passed for the benefit of a particular class of persons.) 

<’34) 21 AIR 1934 Rang 302 (302, 303) : 12 Rang 666 : 152 Ind Cas 555, Chidam¬ 
baram Chettyar v. R. M. A. R. S. Firm. 

(’34) 21 AIR 1934 Rang 332 (332) : 12 Rang 670 : 153 Ind Cas 942, Maung Tun 
Thein v. Mg. Sin. 

^ 35) 22 AIR 1935 Rang 275 (275) : 158 Ind Cas 248, Ram Narayan v. Ram 
Paramarath. (Where defendant elected to go to trial on footing that plaintiff 
was entitled to bring suit and had been content that the suit should be heard on 
merits on that basis, he was not entitled in the appellate Court to claim that the 
suit as framed was not maintainable by reason of S. 53, T. P. Act.) 

(’40) 27 AIR 1940 Mad 789 (790) : I L R (1940) Mad 808 : 194 Ind Cas 766 (DB), 
Madina Bibi v. Ismail Durga Association. 

(’41) 28 AIR 1941 Oudh 457 (465) : 194 Ind Cas 588 : 16 Luck 832 (DB), Fakir 
Bux v. Thakur Prasad. 


^ 28 AIR 1941 Ran 8 76 (77) : 193 Ind Cas 286 : 1940 Rang L R 777 (DB), 
DeokaU Pattah v. Ramdev i. (Even if plaintiff is the only creditor, he can bring 
a suit in a representative capacity.) 

10. {'39) 26 AIR 1939 Bom 508 (512) : 185 Ind Cas 655, Bai Hakxmbu v. 
Dayabhas Rugnath. 

? AIB - 1921 Pat 63 ( 63 ) : 63 Ind Caa 788 : 6 Pat L Jour 48 (DB), Sri 
Thakurji v. Narsingh Narain Singh. 

*2^ Cal 999 < 1007 ) : 6 Cal L Jour 410 (DB), Hakim Lai v. Mooshahar 


*5*. ^ 2l ^ ? AI J? 1921 Pat 63 ( 54 ) : 63 Ind Cas 788 : 6 Pat L Jour 48 (DB), Sri 
Thakur jx v. Narsxngh Narain Singh. 

39) 26 AIR 1939 Pat 5 (6): 180 Ind Cas 615 (DB), Sheo Oobind v. Ram Asray. 

a. (’69) 26 AIR 1939 Pat 138 (139) : 17 Pat 588 : 180 Ind Cas 983 (DB), Mt. 
Kuar ▼. Gaya Municipality. 

<J? 5 A ]? , 1938 Bom 289 (291) : 175 Ind Cas 843 : I L R (1938) Bom 445, 

V ' Hiralal Hansraj. (Following AIR 1937 Bom 476.) 

s p 1 ^V 934 ». ang 2 ?° (201): 162 Cas 606 < DB >« U Maun g N 9 e v * L - 

section) ^ %<lr ™ %rm ' ^PP 8 ® 1 ® t° have been decided with reference to the old 
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creditor smng under o. 21 , R. 63 of the Civil Procedure Code to establish 
his rights against the transferee from the judgment.debtor need not sue 

n a representative capacity. It is submitted that this view is against 
the general trend of opinion and is not correct. ° 


It has been held by the Chief Court of Oudh that a creditor 
proceeding under o. 21 , R. 63 of the Civil Procedure Code who does 
not know the existence of other creditors is not bound to bring a 
representative suit, and that it is for the defendant to object that there 
are other creditors and that a representative suit should be filed. 13 

A suit which is not meant to be for the benefit of all the creditors 
is not a suit under this section and need not be brought in' a represen- 

tati\e capacity. 14 So also is a suit which does not involve the avoidance 
of any transfer. 15 


It has recently been held by the Peshawar Court that the technical 
rule of procedure laid down in the section does not apply to the North 
West Frontier Province and that a suit to avoid a fraudulent transfer 
need not be in a representative character. 16 

An objection as to the non-representative character of the suit 
must be taken in the trial Court. If it is not so taken, it cannot be 
taken in the appellate Court. 17 


25. Leave of Court. — A creditor instituting a suit to set aside 
a fraudulent transfer must follow the procedure provided by o. 1 , R. 8 
of the Civil Procedure Code; that is to say, he must obtain the permis¬ 
sion of the Court and the Court must, at his expense, give notice of the 


13. (’40) 27 AIR 1940 Oudh 200 (202) : 187 Ind Cos 90 : 15 Luck 503, Suraj 
Bakhsh Singh v. Thakur Das. 

14. (’33) 20 AIR 1933 Cal 812 (812) : 146 Ind Cas 1010, Radhika ilohon v. Hart 
Bashi. 

15. (’34) 21 AIR 1934 Rang 302(303): 12 Rang 666 :152 Ind Cas 555, Chidamba¬ 
ram Cheltiar v. R. M. A. R. S. Firm. 

16. (’36) 23 AIR 1936 Pesh 158(160): 164 Ind Cas 153, Pir Kamal wGurcharan 
Singh. 

17. (’27) 14 AIR 1927 Mad 666 (666, 667) : 101 Ind Cas 375, Ranganayakamma 
v. Jagayya. (Objection not raised in the first appellate Court cannot be raised in 
the second appeal.) 

(’07) 34 Cal 999 (1007, 1008): 6 Cal L Jour 410 (DB), Hakim Lai v. Mooshahar 
Sahoo. (Cannot be raised in appeal.) 

(’38) 25 AIR 1938 Oudh 33 (35) : 171 Ind Cas 927 (DB), Girraj v. Sankatha 
Prasad. (It makes no difference whether the point was first taken in first appeal 
or second appeal.) 

(’35) 22 AIR 1935 Rang 489 (490) : 161 Ind Cas 205, Saral Bibi v. N. S. A. R. 
Chettyar. 

(’14) 1 AIR 1914 Low Bur 180 (182) : 23 Ind Cas 341, V. R. M. V. A. Chatty 
Firm v. Maung Po Sin. 

(’35) 22 AIR 1935 Rang 275 (275) : 158 Ind Cas 248, Ram Narayan v. Ram 
Paramarath. 

(’36) 23 AIR 1936 Rang 117 (118) : 14 Rang 81 : 161 Ind Cas 887 (DB), Asgar 
Ali v. C. V. R. M. Firm. 

(’34) 21 AIR 1934 Rang 308 (308) : 153 Ind Cas 191, V. E. A. Chettyar v. Ma 
Than Shin. (Point raised for first time in appeal as to maintainability of suit — 
Appellant is not entitled to claim that suit is not maintainable.) 
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institution of the suit, to all persons whom it is sought to represent. 1 

The proper course is to obtain the permission of the Court before 
the suit is instituted. But the permission may, in proper cases, be 
granted even after the institution of the suit and even though it had 
been refused on a previous occasion. 2 

26. Defence need not be in representative capacity. — 
A creditor pleading s. 53 in defence need not do so in a representative 
capacity. The fourth paragraph of sub-s. (l) applies only to suits and 
not to defences. 1 

27. Suit under this section is a “suit for land” within 
the meaning of the Letters Patent. — A suit to set aside a 
transfer created in fraud of creditors is a ‘‘suit for land” within the 
meaning of Clauses 11 and 12 of the Letters Patent (Madras). 1 

28. Transferor insolvent — Suit by creditor under this 
section. — Where an alienation in fraud of creditors is made by a 
debtor and subsequently the debtor is adjudged insolvent, a suit by a 
creditor under this section to set aside the transfer is according to the 
Madras High Court maintainable without the leave of the Insolvency 
Court. 1 According to the High Court of Lahore a suit without such 
leave is not maintainable -where the alienation attacked is a mortgage 
of which the equity of redemption has vested in the Official Receiver. 2 

29. Receiver in insolvency if can avoid fraudulent 
transfer under Section 4 of the Provincial Insolvency Act. 

— A receiver in insolvency can, as representing the creditors, file a 
regular suit to set aside a transfer by the insolvent as being in fraud 
of creditors under section 53 of this Act. 1 It has been held that such 

Note 25 

1. (’34) 21 AIR 1934 Rang 302 (303) : 12 Rang 666 : 152 Ind Cas 555, A. K. A.C. 
T. V. Chidambaram v. R. M. A. R. S. Firm. 

(’34) 21 AIR 1934 Rang 332 (332, 333) : 12 Rang 670 : 153 Ind Cas 942, Maung 
Tun Thein v. Maung Sin. 

(27) 14 AIR 1927 Mad 666 (666) : 101 I. C. 375, Ranganayakamma v. Jagayya. 

2. See Note 11 on 0. 1, R. 8 of the Authors’ Commentaries on the Code of Civil 
Procedure, 3rd (1940) Edn. 

Note 26 

1. (’39) 26 AIR 1939 Bom 508 (512) : 185 Ind Cas 655, Bai ffakimbu v. Daua- 
bhai Rugnath. 

(’42) 29 AIR 1942 Mad 128 (129) : 201 Ind Cas 199, Pethuraju v. Muthuswami. 

Note 27 

(12) 17 Ind Cos 342 (343)(Mad), 0//ictal Assignee, Madras v.Ramasamy Iyengar. 

Note 28 

' 7 28 Am 1941 Mad 903 (905) : 197 Ind Cas 599 : ILR (1942) Mad 1 (FB), 

O aram v - SeUakum *ra. (A I R 1919 Mad 167 overruled.) 

w i Am 1938 ^ 858 (857) : 181 Ind Caa 655 > Din Mohammad v. Mt. 
yvaiatt Begum. 

. . Note 29 

• (26) 13 AIR 1926 Mad 826 (827) : 95 Ind Cas 300 (DB), Official Receiver , 
S. Kanara v. Bosfio Souza. 

[See aho (’26) 13 AIR 1926 Mad 66 (67) : 92 Ind Cas 405 (DB), Narasimham v. 
uarayanrao. 

Ct8) 5 AIR 1918 Oudh 29 (30) : 20 Oudh Cas 295 : 43 Ind Cas 280, Nasimmun- 
nusa ▼. Abdul Kadir .] , 
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receiver can even in a case where a transfer by the insolvent is more 
than two years before his insolvency, apply under S. 4 of the Provincial 
Insolvency Act, 1920, to avoid the transfer as being in fraud of creditors 
under S. 53 of this Act. 2 In the undermentioned cases 3 it was further 
held that he can do so even if a suit to set aside the transaction would 
be barred by limitation, though the Court would, in such cases, refuse 
to exercise its jurisdiction except in special circumstances. In the under, 
mentioned case 4 in England, the Bankruptcy Court was held to have 
jurisdiction to set aside a transfer as being in fraud of creditors, under 
13 Eliz., Chap. 5, on an application by the trustee in bankruptcy. 

30. Distinction between this section and Sections 53 and 
54 of the Provincial Insolvency Act. — The following are the 
main points of distinction between this section and Ss. 53 and 54 of the 
Provincial Insolvency Act, 1920: 

(1) In a suit under this section it is for the creditor to prove that 

the transfer was made with intent to defeat or delay the 
creditors of the transferor. Until this is established it is not 
for the transferee to prove good faith and consideration. But 
under S. 53 of the Provincial Insolvency Act, if the transfer 
has been made within two years of the insolvency of the 
transferor, it is not necessary for the receiver to prove the 
fraudulent intent of the insolvent. It is for the transferee to 
show good faith on his part and the payment of consideration. 1 

(2) Under this section a preference of one creditor over another is 

not fraudulent. Whereas under S. 54 of the Provincial Insol¬ 
vency Act, a preference by the debtor who is unable to pay 

2. (’32) 19 AIR 1932 Cal 642 (647) : 59 Cal 1135 : 139 Ind Cas 323 (DB), Hatha 
Krishna v. Official Receiver. 

(’29) 16 AIR 1929 All 105 (107, 112) : 51 All 550 ; 113 Ind Cas 819 (IB), Anwar 
Khan v. Muhammad Khan. (Sen, J., contra.) 

(’33) 20 AIR 1933 Mad 527 (528) : 146 Ind Cas 530, Official Receiver, Ellore v. 

Subbayya. 

(’27) 14 AIR 1927 Cal 474 (476) : 102 Ind Cas 115 (DB), Fool Kumari Dasi v. 
Khirod Chandra. 

(’32) 19 AIR 1932 Sind 50 (51, 52) : 135 Ind Cas 269 : 25 Sind L R 521, Official 
Assignee v. Mt. Par mesh waribai. (Case under S. 7 of the Presidency Towns 
Insolvency Act corresponding to S. 4 of the Provincial Insolvency Act.) 

(’35) 22 AIR 1935 Bom 316 (316, 317) : 157 Ind Cas 680 (DB), Raoji Bapooji v. 
K. L. Bawachekar. 

3. (’22) 9 AIR 1922 All 196 (196):44 All 71: 63 Ind Cas 601 (DB), Shikri Prasad 

^ 2X2 ^ / X 

(’29) 16 AIR 1929 Sind 94 (96) : 115 Ind Cas 330, Atmaram Udhavdas v. Daya- 
ram Saivney. 

4. (1880) 28 W R (Eng) 876 (877) : 14 Ck D 265 : 43 L T 2, Ex parte Butlers ; 
In re Harrison. 

[Sec also (1886) 55 L J Q B 558 (561) : 17 Q B D 290 : 54 L T 720, Ex parte 
Mercer ; In re Wise. (Assumed.)] 

Note 30 

1. (’17) 4 AIR 1917 All 32 (33, 34) : 37 Ind Cas 684 : 39 All 95 (DB), Muhammad 
Habib-Ullali v. Mushtaq Husain. 

(’16) 3 AIR 1916 Pat 279 (280) : 38 Ind Cas 369 : 2 Pat L Jour 101 (DB), Hemraj 
Chatnpalal v. Ramkishen Ram. 
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his debts, of one creditor over other creditors, is deemed 
fraudulent if the debtor is adjudged insolvent within three 
months of the act of preference. 2 The object of s. 53 of this 
Act is to protect the rights of creditors against their debtor, 
namely, that the latter's property should be made available 
in payment of demands of them or of some of them for the 
discharge of their debts. 3 It is not the object of that section 
to secure the equal distribution of the property of the 
bankrupt. 3 ® The object of S. 54 of the Provincial Insolvency 
Act is, however, to secure an equal distribution of the 
insolvent’s property among his creditor's. 4 

(3) Even though a transfer cannot be avoided under the insolvency 
law as having been made more than two years before the 
insolvency of the transferor, it can be avoided under this 
section. 6 


31. Sub-section (2) — Transfer in fraud of subsequent 
transferee. — Sub-section (l) deals with transfers made with intent to 
defeat or delay the creditors. Sub-section ( 2 ) deals with transfers made 
with intent to defraud subsequent transferees . The difference between 
the two provisions is that while any transfer, whether for consideration 
or not, can be avoided as being in fraud of creditors, only gratuitous 
transfers , i. e., transfers for no consideration can be avoided as being 
in fraud of subsequent transferees . 

In England the statute 27 Elizabeth, Chap. 4 was construed as 
meaning that a voluntary transfer except where it was in favour of a 
charity 1 became ipso facto void on the subsequent execution of transfer 
of the same property for consideration whether the second transferee 
took his transfer with notice or not. 1 ® By the very fact of the execution 


2. (’37) 1937 Mad \V N 1162 (1163) (D B), Palaniappa Ghettiar v. Kuttayan 

Chettiqr. * 

(’38) 25 A I R 1938 Sind 215 (216) : ILR (1939) Kar 136 : 178 Ind Cas 469 (DB), 
Parmanand Jhangaldas v. Jairamdas Sadhuram. 

(T2) 13 Ind Cas 68 (69) (Lah), Balmokand v. Aya Singh. 

3. (’15) 2 AIR 1915 P C 115 (116) : 43 Cal 521 : 43 Ind App 104 : 32 Ind Cas 343 
(PC), Mushahar Sahu v. Hakim Lai. 


3a. (1882) 51 L J Ch 154 (156) : 20 Ch D 389 : 46 L T 222, Golden v. Qillam ; In 
i re Johnson. (Case under 13 Eliz., Ch. 6 corresponding to S. 53, T. P. Act.) 

4. (’07) 34 Cal 999 (1015) : 6 Cal L Jour 410 (D B), Hakim Lai v. Mooshahar 
Sahoo. 

(’25) 12 A I R 1925 Cal 640 (647) : 87 Ind Cas 392 (DB), Official Assignee of 
Bengal v. YokoJiatna Specie Bank, Ltd. 

? 922 A11 443 (443) : 64 Ind Cas 523 (DB )’ ML Gaura v * Moham. 
mad Abdul Majid. 

(’29) 16 AIR 1929 Sind 94 (96) : 115 Ind Cas 330, Atmaram v. Dayaram. 


Note 31 

W 3 E R 1464 ( 1470 > 1472 ) : 12 Cl & Fin 402 : 5 Beav 307 : 6 Jur 

Up<m Ty1ie Gor 1 ?oration v. Attorney-General. 

<1892) 61 L J P C 72 (73, 74): (1892) A C 412 (415, 416) : 66 L T 806:56 J P 711, 
Bamsay v. Gilchrist. 

la. (1760) 28 E R 1 (7) ; 2 Yes Sen 1, Lord Townsend v. Windham. 
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Note 31 


of a subsequent transfer for consideration, the former voluntary convey¬ 
ance was deemed fraudulent. This view was followed in this country also 
before the Act was passed, 2 and even in cases under the old section it 
was held that the presumption was to that effect. 3 The second paragraph 
of the present section, however, now makes it clear that the mere fact 
that the subsequent transfer is made for consideration is not sufficient to 
enable the Court to deem the prior transfer a fraudulent one. 

(1812) 34 E R 255 (259) : 11 R R 155 : 18 Yes Jun 100, Buckle v. Mitchell. (Even 
when the purchaser purchased with notice.) 

(1875) 44 L J Ch 487 (489) : 23 W R (Eng) 944, In re Barker's Estate, Jones v. 
Bygott. 

(1876) 46 L J Ch 214 (223) : 4 Ch D 483 : 36 L T 237, Price v. Jenkins. 

(1878) 47 L J Ch 73S (739) : 8Ch D318: 38 L T 369 : 26 W R (Eng) 837, Trowell 
v. Shenton. 

(1883) 53 L J Ch 87 (88) : 24 Ch D 597 : 49 L T 156 : 31 W R (Eng) 884, 
Shurmur v. Sedgwick. 

(1891) 60 L J P C 66 (67) : 1891 A C 264 : 64 L T 375 : 55 J P 613, Dc Mcstre 
v. IF est. 

(1852) 21 L J Q B 139 (141) : 17 Q B 723 : 16 Jur 359 : 85 R R 644, Doe d. 
Newman v. Rushain. 

(1852) 51 E R 595 (598) : 15 Beav 408 : 22 L J Ch 270 : 92 R R 484, Butterfield 
v. Heath. (Post nuptial settlement of life-estate executed by husband and wife in 
favour of themselves and their children.) 

(1807) 103 E R 495 (500) : 9 East 59 : 9 R R 503, Doe d. Otley v. Catherine 
Manning. 

(1755) 27 E R 192 (194) : Ambl 285 : 2 Ves 450, Senhouse v. Earle. 

(1690) 21 E R 815 (815) : 1 Nels 160, Watkins v. Stevens. 

(1775) 98 E R 1085 (1086) : 1 Cowp 278, Chapman v. Emery. (Mortgagee is a 
purchaser.) 

(1727) 21 E R 1084 (1084) : 1 Eq Cas Avr 334, Tonkins v. Ennis. 

(1811) 34 E R 249 (251) : 18 Ves 90 : 11 R R 151, Pulvertoft v. Pulverloft. 

(1812) 104 E R 1069 (1070) : 16 East 212, Doc Lessee of Parry v. James. 

(1817) 35 E R 887 (888) : 2 Mer 123 : 16 R R 154, Smith v. Garland. 

(1737) 95 E R 857 (859) : 2 Wills 356 (358), Roe v. Milton. 

(1590) 77 E R 146 (147) : 5 Co Rep 60a, Gooch’s case. 

[See (1895) 43 W R (Eng) 657 (659): (1895) W N 85 : 72 L T 714 : (1895) 2 Q’-B 
341 : 64 L J Q B 605 : 59 J P 468 : 14 R 531, Attorney-General v. Jacobs 
Smith. 

(1822) 37 E R 1107 (1112) : Turn &. R 281, Johnson v. Regard .) 

[But see (1776) 98 E R 1171 (1172) : 2 Cowp 432, Cadogan v. Kennett. 

(1777) 98 E R 1318 (1321) : 2 Cowp 705, Doe d. Watson v. Routledge. (It must 
also be fraudulent.) 

(1738) 26 E R 9 (11) : 1 Atk 13, Russell v. Hammoiul. 

(1805) 127 E R 492 (493) : 1 B & P (N R) 332 : 8 R R 821, Doe v. Martyr. 
(Subsequent transferee with notice of prior voluntary transfer, not protected.) 
(1803) 32 E R 575 (576) : 9 Ves 190 (194) : 7 R R 157, George v. Millbanke. (It 

is only prima facie evidence of fraud.) 

(1804) 32 E R 741 (741) : 9 Ves Jun 612, Gilham v. Locke. (Do.) 

(1816) 56 E R 152 (154): 1 Madd 414, Holloway v. Millard. (Do.) 

(1736) 26 E R 393 (393) : 1 Atk 625, Oxley v. Lee.] 

2. (’74) 22 Suth W R 60 (67) (DB), Judah v. Mirza Abdool. 

(’95) 22 Cal 185 (200, 201) (DB), Joshua v. Alliance Bank, Simla. (Per Sale, J.— 
According to statute 27 Eliz., Chap. 4, a voluntary deed of transfer or conveyance 
had no effect as against the subsequent purchaser for consideration. 22 Suth W R 
60 followed.) 

3. (‘ 05 , 22 Cal 185 (202,203) (DB), Joshua v. Alliance Bank, Simla. (Per Sale, J.) 
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A transfer which is not voluntary, but which is for some consi¬ 
deration, however small, is not voidable at the option of a subsequent 
transferee . 4 

Under the statute 27 Elizabeth, chap. 4, a judgment-creditor was 
held not to be a ‘purchaser’ for the purposes of that section. 5 Obviously 
such a person will not also be a “subsequent transferee” within the 
meaning of this section. 

32. Auction purchaser, whether is a subsequent trans¬ 
feree. — An auction purchaser at a sale in execution of a decree, 
whether he be a third party purchaser 1 or the decree-holder himself , 2 
is not a “subsequent transferee” within the meaning of this section, 
inasmuch as a “transfer” within the meaning of this Act is a transfer 
by act of parties . 3 He cannot, therefore, avoid the transfer under this 
section in that capacity. But if he happened to be also a creditor of the 
transferor, the transfer could, according to the Bombay High Court, be 
avoided by him as a creditor, even after he had purchased the property 
in auction . 4 According to the Madras High Court, he cannot, after his 
purchase, avoid the transfer as a creditor , though he could have done 
so before he became the purchaser, and if he had done so, he could 
rely after his purchase upon his avoidance of the transfer before his 
purchase . 6 An auction purchaser who is not a creditor of the transferor 
can, if the decree-holder himself had avoided the fraudulent transfer, 
get the benefit of such avoidance.® 


Section 53 
Notes 31-33 


33. Plea of fraudulent transfer. — In Bal Gangadhar Tilak 
v. Srinivas Pandit' their Lordships of the Privy Council relied upon 
the following passage from the judgment of Lord Selborne in Walling- 
ford v. Mutual Society 2 : 

“With regard to fraud, if there be any principle which is 


4 . (1871) 40 L J Ch 289 (290, 291) : 6 Ch App 228 : 25 L T 282 : 19 W R (Eng) 
963, Bayspoole v. Collins. 

(1876) 46 L J Ch 396 (398), Teesdale v. Braithwaite. 

5. (1856) 25 L J Ch 299 (305) : 6 De M & G 507: 2 Jur (N S) 121 : 4 W R (Eng) 
275 : 26 L T (0 B) 277 : 106 R R 176, Beavan v. Earl of Oxford. 

Note 32 

1. (’19) 6 AIR 1919 Nag 122 (123) : 53 Ind Cas 205, Awadhut v. Punjaji. 

(’30) 17 AIR 1930 Nag 51 (53): 121 Ind Cas 34, Raj Mohammad v. Qopal. 

. (’15) 2 AIR 1916 Bom 89 (90): 39 Bom 507 : 29 Ind Cas 497 (DB), Vasudeo v. 
Janardhan Sadashiv. 

2. ( 39) 26 AIR 1939 Bom 608(512): 185 Ind Cas 655, Bax Hakimbuv. Dayabhai. 

3. (’19) 6 AIR 1919 Nag 122 (123) : 53 Ind Cas 205, Awadhut v. Punjaji. 

4 . (’39) 26 AIR 1939 Bom 508 (512) : 185 Ind Cas 655 (DB), Bai Hakimbu y. 
Dayabhai. 

**»•»?*• ^ *921 8^7 (659) : 61 Ind Cas 580 (DB), Sami Asariv. Ashagiya 

(’36) 23 AIR 1936 Mad 408 (410): 161 Ind Cas 1003, Ramaswamiy. Lakshmana. 

Note 33 

M’16) 2 AIR 1916 P 0 7 (13) : 39 Bom 441 : 42 Ind App 135 : 29 Ind Cas 639 
2. (1881) 60 L 3 Q B 49 (54) : 5 App Cas 686 : 43 L T 258 : 29 W R (Eng) 81. 
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perfectly well settled, it is that general allegations, however strong 
may be the words in which they are stated, are insufficient even to 
amount to an averment of fraud of which any Court ought to take 
notice.” 

Their Lordships further observed, that the law in India is, in no way, 
different from the principles stated in the passage quoted. Order 6, 
Rule 4 of the Code of Civil Procedure provides : 

“In all cases in which the party pleading relies on any . . . fraud .... and 
in all other cases in which particulars may be necessary beyond such as are 
exemplified in the forms aforesaid, particulars (with dates and items, if 
necessary) shall be stated in the pleading.” 5 

The principle referred to above applies to a plea that a transfer is 
fraudulent under S. 53 of this Act. 4 

The plea must be taken in the first Court itself and not in the 
appellate Court. 6 

34. Onus of proof. — The general principle is that the onus 
of proving fraud is on the person alleging it. 1 Accordingly the onus 
of proving a deed fraudulent, is on the person alleging it. la Further, a 


3. See the Author’s Commentaries on the Code of Civil Procedure, 3rd (1940) 
Edn.O. 6, R. 4,Note 2. 

4. (’28) 15 AIR 1928 Mad 793 (794) : 112 Ind Cas 228 (DB), Sharfuniya Begum 
v. Pacha Sahib. (AIR 1916 P C 238 relied on.) 

(’20) 7 AIR 1920 Oudh 182 (184) : 60 Ind Cas 725, Riazat Hussain v. Ali Bandi. 

(’33) 20 AIR 1933 Rang 169(172): 146 Ind Cas954, V. P. L. Firm v. E. K. S. M. 
Chettiyar Firm. (A 1 R 1915 P C 7 followed.) 

5. (1843) 49 E R 1006 (1011) : 7 Bear 112 : 13 L J Ch 186 : 7 Jur 1144 : 64 R R 
28, Richardson v. Horton. 

Note 34 

1. (’92) 6 C P L R 19 (21), Vithoba v. Laxmangir. 

(’28) 15 AIR 1928 Mad 793 (794) : 112 Ind Cas 228 (DB), Sharfuniya Begam v. 
Pacha Sahib. 

(’94) 21 Cal 612 (621) (DB), Mahomed Golam v. Md. Sulliman. (Party charging 
fraud is not relieved from this obligation because the other party has told an un¬ 
true story.) 

la. (’01) 1901 All W N 67 (68), TJtnrao Singh v. Kaniz Fatima. 

(’10) 8 Ind Cas 1205 (1206) (Low Bur), Ma Me Gale v. Ma Saw Thein. (Purchaser 
not a woman of independent means—Vendor still retaining possession of the pro¬ 
perty — Onus to prove the sale for consideration and bona fide is on the purcha¬ 
ser.) 

(’ll) 11 Ind Cas 781 (781) (Low Bur), Subramonian Chetty v. Maung Shwe The. 

(’13) 21 Ind Cas 333 (334) (Low Bur), Ma Kyin v. Ram Pershad. 

(’21) 8 AIR 1921 Low Bur 58 (59) : 65 Ind Cas 322 : 11 Low Bur Rul 89 (DB), 
Maung Po Zu v. Maung Po Kwa. 

(’25) 12 AIR 1925 Rang 227 (228) : 3 Rang 71 : 89 Ind Cas 436, Maung Din v. 
Ma Hnin Me. (Where the execution of a sale-deed by a father to his daughter 
is admitted and there is nothing on the face of it to suggest fraud, the burden of 
proving that it was a fraudulent conveyance lies on the party who alleges it— 
As against 6uch party, the daughter need not prove consideration.) 

(’34) 21 AIR 1934 Rang 308 (308, 309) : 153 Ind Cas 191, V. E. A. Chettyar 
Firm v. Ma Than Shin. (It is essential that decision of the Court rests not upon 
suspicion, but upon legal grounds established by legal testimony.) 

(’13) 20 Ind Cas 355 (356) (DB) (Lah), Mehngi Bai v. Fateh Chand. (Suit for 
setting aside a decree obtained on award as fraudulent.) 

(’92-96) 2 Upp Bur Rul 315 (317), Haleema v. Mahomed Jeebhoy. 
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charge of fraud must be substantially proved as laid and where one 
kind of fraud is charged, another kind of fraud cannot, upon failure of 
proof, be substituted for it. 2 But fraud is generally seldom possible to 
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Note 34 


(’30) 17 AIR 1930 Lah 136 (137) : 115 Incl Cas 417, Tapassi Ram v. Raja Ram. 

(*09) 1 Ind Cas 795 (796) (DB) (All), Hamidunnisa Bibi v. Nazirunnisa Bibi. 

(’26) 13 AIR 1926 Oudh 501 (502) : 94 Ind Cas 927, Lachmi Narayan v. Nazeer 
Fatima. 

(’09) 2 Ind Cas 258 (260) : 12 Oudh Cas 74, Raghubar Dayal v. Kaniz Hussain. 

(’07) 17 Mad L Jour 11(14) (DB), Hanifa Bibi v. Punnamma. (In a suit for declara¬ 
tion that a deed of sale is not binding on the plaintiff being in fraud of creditors, it 
is for the plaintiff to establish affirmatively an intent to defeat or delay creditors.) 

(’86) 8 All 178 (180) : 1886 All W N 51 (DB), Suba Bibi v. Balgobind Das. 

(’38) 25 AIR 1938 Oudli 230 (2 31) : 177 Ind Cas 611 (DB), Md. Haider v. Safdar 
Zahid Ali. 

(’21) 60 Ind Cas 825 (826) (DB) (All), Jivala Singh v. Fatta. 

(’69) 13 Suth W R 14 (15) (P C), Sreemutty Sookheemonee Dossee v. Mohendra 
Hath Dutt. 

(’75) 23 Suth W R 111 (112) (PC), Shamnarain v. Administrator General of 
Bengal. 

(’38) 42 Cal W N 34 (36), Chandmull v. Satya Churn. 

(’01) 25 Bom 202 (206, 207) : 2 Bom L R 986 (DB), Bhagioant Appaji v. Kedari 
Eashinath. 

(’03) 5 Bom L R 142 (143) (DB), Amarchand v. Gokul. 

(’27) 14 AIR 1927 Lah 420 (421) : 8 Lah 544 : 101 Ind Cas 172 (DB), Mahomed 
Ishaq v. Mahomed Yusaf. 

(’30) 17 AIR 1930 Mad 665 (667) : 126 Ind Cas 604, Mohidecn Tharagan v. 
Mahomed Mustappah Rowther. 

(’29) 16 AIR 1929 Lah 409 (413) : 116 Ind Cas 317 (DB), Labhu Ram v. Charnu 
Fauju. 

(’34) 21 AIR 1934 Lah 365 (366): 147 Ind Cas 1026:15 Lah 294 (DB), Ram Ditto. 
v. Official Receiver , Lahore. (Application by Official Receiver to declare invalid 
gift made by insolvent more than two years before insolvency—Burden of proof is 
on the Official Receiver.) 


(’36) 23 AIR 1936 Lah 222 (223) : 162 Ind Cas 922 (DB), Mt. Bibo v. Sampuran 
Singh. 

(’38) 25 AIR 1938 Lah 73 (74) : 181 Ind Cas 301: ILR (1938) Lah 439, Basharat 
Ali v. Ram Rattan. (Fraudulent transfer by insolvent in favour of his wife more 
than two years before his adjudication — B purchasing property in execution of 
mortgage decree against her _ Application by Official Receiver to avoid transfer 
•—Onus is on the Official Receiver to prove that it was fraudulent.) 

(’89) 2 C P L R 63 (64), Raoji v. Amrit Rao. 

(’84) 1 C P L R 59 (62), Dowlat Rao v. Keshao Rao. 

(’23) 10 AIR 1923 Nag 17 (18) : 77 Ind Cas 1037, Subhanali v. Bodulal. 

*10) 7 Ind Cas 614 (619): 13 Oudh Cas 265 (DB), Janki Bibi v. Bisheshwar Nath. 
24 11 AIR 1924 Nag 363 (365) : 78 Ind Cas 398, Tulsiram v. Tukaram. 

( 91) 4 C P L R 179 (180), Eshwar Patel v. Dada Patel. 

(1895) 64 L J P C 136 (138) : 1895 A C 625 : 11 R 554 : 72 L T 879 : 44 W R 
(Eng) 65, In re Cook; Morris v. Morris. 

(1881) 51 L J Ch 503 (503), Golden v. Gillam. (Affirming (1881) 51 L J Ch 154 ) 

( 41) 98 AIR 1941 Mad 690 (693) : 200 Ind Cas 577, Nararimhamurtki v. Maha. 
raja of Pxttapur. 

V R 1941 ° udh 178 * 179) : 192 Ind Cas 98 ( DB ). AbdtU Rahman v. N. 
Sultan Begam . 

*1? 28 1941 Oudh 205 (210): 192 Ind Cas 619 (DB), Ram Raj Singh v. Lai 

Chandra Pratap Singh. 

R J 941 Rang 108 (108 » 109 ) : 1940 Ran 8 L R 659 : 194 Ind Cas 270 
vuuj, Lhan Wan Hong Tong v. A. K. A. O. T. V. Chettyar. 

2 ’ C87) 11 Bom 620 (643) : 14 Ind App 111 (PC), Abdul Hossein v. Turner. 


I 
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be established by direct evidence; it is usually established by the 
surrounding circumstances, 3 that is by circumstantial evidence. 4 But 
it is not established by mere suspicion and conjecture. 5 In Satish 
Chandra Chatterji v. Satish Kantha Boy 6 their Lordships of the 
Privy Council observed as follows : 

“Charges of fraud and collusion like those contained in the 
plaint in this case must, no doubt, be proved by those who make 


( 16) 3 AIR 1916 Cal 120 (123) : 35 Ind Cas 284 (DB), Bansiram v. Secretary of 
State. 

(’16) 3 AIR 1916 Cal 876 (878) : 35 Ind Cas 339 (DB), Nagendra Nath v. Parbati 
Charan. 

(’20) 7 AIR 1920 Cal 26 (32) : 55 Ind Cas 689 (DB), Satish Kantha Roy v. Satish 
Chandra Chatterjee. 

(’ll) 10 Ind Cas 922 (923) (Low Bur), If< 7 . Lu Gale v. Venkatachellam Chetty. 

3. (’31) 18 AIR 1931 Oudh 405 (407) : 134 Ind Cas 1013 (DB), Ajodhia Prasad 
v. Sita Ram. 

(’37) 24 AIR 1937 Oudh 349 (351) : 168 Ind Cas 53 (DB), Hashmat Begum v. 
Mohan Lai. 

(’31) 18 AIR 1931 Oudh 344 (344) : 134 Ind Cas 415 (DB), Mt. Amina Begam v. 
Sheo Prasad. 

(’28) 15 AIR 1928 Nag 1 (4): 107 Ind Cas 517:23 Nag L R 143 (DB), Vyanhatesh 
v. Annasa Lad. 

(’30) 17 AIR 1930 Lah 12 (14) : 123 Ind Cas 573, Loku Ram v. Allah Wasaya. 
(’25) 12 AIR 1925 Nag 460 (462) : 89 Ind Cas 367, Sheoram v. Doma. (Fraud can 
be inferred from the conduct of the parties.) 

[See also (’25) 12 AIR 1925 Nag 427 (431) : 89 Ind Cas 468, Keshao v. Vithal.] 

4. (’31) 18 AIR 1931 Oudh 333 (338): 132 Ind Cas 51 : 7 Luck 131 (DB), Parkash 
Naram v. Birendra Bikram Singh. 

(’31) 18 AIR 1931 Oudh 256 (259) : 132 Ind Cas 532 : 6 Luck 546 (DB), Mt. 
Mantura v. Jagmohan Sitigh. 

(’32) 19 AIR 1932 Cal 434 (435): 59 Cal 180:137 Ind Cas 875 (DB), Akshaykumar 
Nath v. Ahmad Alt. 

(’37) 24 AIR 1937 Oudh 349 (351) : 168 Ind Cas 53 (DB), Hasmat Begum v. 
Mohan Lai. 

(’95) 9 C P L R 142 (144), Raja Seth Gokuldass v. Mt. Jankee. 

(1900) 13 C P L R 180 (185), Mardan Sing v. Karan ju. 

(’93) 7 C P L R 73 (75, 76), Lalchand Hiralal v. Hasto Bai. 

(’69) 11 Suth W R 482 (483, 484) : 3 Beng L R (AC) 108 (DB), Mathura Pandey 
v. Ram Rucha Teicari. 

5. (’20) 7 AIR 1920 Oudh 182 (184) : 60 Ind Cas 725, P.iazat Hussain v. Ali 
Bandi. 

(’35) 22 AIR 1935 All 995 (995) : 159 Ind Cas 977: 58 All 342, Dehra Dun Mussoo- 
rie Electric Tramway , Co., Ltd. v. Hansraj. 

(’32) 19 AIR 1932 Mad 182 (184) : 135 Ind Cas 582 (DB), Appalaraju v. Krishna- 

murthi. 

(’18) 5 AIR 1918 Pat 632 (633) : 43 Ind Cas 49 (DB), Mt. Janki Bai v. Najaf 
Khan. 

Bom Unrep Case No. 120 of 1872, Ramchandra v. Narayan. 

Bom Unrep Case No. 185 of 1872, Balkrishna v. Bapooji. 

(’66) 6 Suth W R 235 (236) (DB), Kishendhun Surmah v. Ramdhun Chatter jee. 
(’69) 11 Suth W R 482 (484) : 3 Beng L R (AC) 108 (DB), Mothoora Pandey v. 
Ram Ruchya Tiwaree. 

(’74) 22 Suth W R 124 (125) (DB), Raj Narain v. Rowshun Mull. 

(’07) 6 Cal L Jour 472 (489) (DB), Mir Waziruddin v. Lala Deoki Nandan. 
(’92-96) 2 Upp Bur Rul 318 (321, 322), Ma Ma Gyx v. Sukram Mwiee Lall. 

6. (’23) 10 AIR 1923 P C 73 (76;: 73 Ind Cas 391 (PC). 
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them—proved by established facts or inferences legitimately drawn 
from those facts taken together as a whole. Suspicions and surmises 
and conjecture are not permissible substitutes for those facts or 
those inferences, but that by no means requires that every puzzling 
artifice or contrivance resorted to by one accused of fraud must 
necessarily be completely unravelled and cleared up and made 
plain before a verdict can be properly found against him. If this 
were not so, many a clever and dexterous knave would escape.” 

As to the circumstances that may raise a presumption of fraudulent 
intent under this section, see Note 6. 

Where a transfer is proved to have been made with intent to defeat 
or delay the creditors, the onus will shift to the transferee to show good 
faith and consideration. 7 See also the undermentioned case. 8 

As to burden of proof in suits under O. 21, R. 63 of the Code of 
Civil Procedure in which the question whether a transfer is fraudulent, 
arises, see Note 19 on that rule in the Author's* Commentaries on the 
Code of Civil Procedure, 3rd (1940) Edn. 


Section 53 
Notes 34-35 


35. Limitation for suit to avoid document under this 
section. — See Note 23 on Art. 120 of the Authors’ Commentaries on 
the Limitation Act, 1908, 2nd (1942) Edn. See also the undermentioned 
case. 1 


7. (’33) 20 AIR 1933 Rang 191 (192) : 148 Ind Cas 539, N. S . P. R. M. S. P. 
Firm v. Attaudin. 


flO) 5 Ind Cas 33 (37) : 33 Mad 334 (DB), Palamalai Mudaliar v. South Indian 
Export Co., Ltd. (5 Bom L R 142 followed.) 

f*02) 5 Bom L R 142 (143) (DB), Amerchand Jethabliai v. Gokul Bapu. 

(’27) 14-AIR 1927 Rang 331 (332) : 104 Ind Cas 557, R. M. A. R. M. Firm v. 
Maung San Nyun, 

C21) 8 AIR 1921 Low Bur 58 (58, 59) : 65 Ind Cas 322 : 11 Low Bur Rul 89 
(DB), Maung Po Zu v. Maung Po Ktoa. 

f’07-08) 4 Low Bur Rul 211 (212), Tha Dice v. Allagappa Chetty. 

(’26) 13 AIR 1926 Nag 494 (494) : 96 Ind Cas 356, Gamu v. Nathu. 

-(41) 28 AIR 1941 Mad»690 (693) : 200 Ind Cas 577, Narasimhanmrti v. Maha¬ 
rajah of Pittapur. 

{ 30) 17 AIR 1930 Lah 136 (137): 115 Ind Cas 417, Tapossi Ram v. Raja Ram. 

[See also (’66) 1 Agra 79 (81) (DB), Kullyan v. Douluta. (Case before the Act.) 

(1900) 23 Mad 184 (189) (DB), Narayan Pattar v. Viraraghavan. 

(’27 ) 14 AIR 1927 Nag 166 (168) : 103 Ind Cas 486, Narayan v. Nathu. 

Ut is necessary for the purchaser to show that there was real intention of the 

e r to pass ownership and of himself to acquire it. Mere transfer of possession 
is insufficient.)] 


*• (’19) 6 AIR 1919 Pat 181 (182, 183) : 50 Ind Cas 463 (DB) 
Oadadhur Prasad. 


, Janendra Nath v. 


Note 35 

?i, 40 Lfth 198 (198 ’ 199 ) : 191 Ind Cas 639 > Firm Man Sin 9 h 

sty v %n a \ (though the creditor has to challenge the transfer only within 

•defcwT 1 ** f° ^ me ^ nut a ® ec * 8 kis defence where he has occupied the position of a 


' T.P.61. 

•*!! 

•T-m-' 
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*[53 A. Where any person contracts to transfer 

Part performance. for consideration any immoveable 
property by writing signed by him or on his behalf 
trom which the terms necessary to constitute the 
transfer can be ascertained with reasonable certainty, 

and the transferee has, in part performance of 
the contract, taken possession of the property or any 
part thereof, or the transferee, being already in posses¬ 
sion, continues in possession in part performance of 
the contract and has done some act in furtherance of 
the contract, 

and the transferee has performed or is willing to 
perform his part of the contract, 

then, notwithstanding that the contract, though 
required to be registered, has not been registered, or, 
where there is an instrument of transfer, that the 
transfer has not been completed in the manner pre¬ 
scribed therefor by the law for the time being in 
force, the transferor or any person claiming under 
him shall be debarred from enforcing against the 
transferee and persons claiming under him any right 
in respect of the property of which the transferee 
has taken or continued in possession, other than a 
right expressly provided by the terms of the contract: 

Provided that nothing in this section shall affect 
the rights of a transferee for consideration who has 
no notice of the contract or of the part performance 
thereof.] 

a. Section 53A was inserted by S. 16 of the Transfer of Property (Amendment) 

Act, 1929 (XX of 1929). 

Synopsis 


1. The English equitable doctrine 

of part performance. 

2. Doctrine of part performance 

distinguished from the doctrine 
of Walsh v. Lonsdale, (1882) 
21 Ch. D. 9. 


11. Third paragraph — Transferee’s 

willingness to perform his part. 

12. Section applies only if the con¬ 

tract or transfer is invalid for 
want of completion in the pre¬ 
scribed manner. 


3. Law in India before the intro¬ 

duction of this section. 

4. Scope of the section. 

5. Section if retrospective in opera¬ 

tion. 

6. “ Contracts to transfer.” 

7. Consideration. 

8. “ Immoveable property.” 

9. Contract must show clearly 

terms of transfer. 

10. Acts of part performance under 
the section. 


13. Transferor debarred from enforc¬ 

ing his right to the property. 

14. ‘‘Any person claiming under 

him.” 

15. Proviso to the section. 

16. Contract to transfer—Proof. 

17. This section and S. 27A of the 

Specific Relief Act, compared. 

18. Law in Provinces to which this 

Act does not apply. 

19. Limitation. 

20. Plea of part performance. 
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Other Topics (miscellaneous) 


Agreements otherwise invalid — Section 
not applicable. See Note 12. 

Ascertained with reasonable certainty. 
See Note 9. 

Distinction between the English doctrine 
of part performance and this section. 
See Note 4. 

Expressly provided by the terms of the 
contract. See Note 13. 


Relief under the section is available only 
as a defence. See Note 13. * 

Section excludes equity in Walsh v. 
Lonsdale. See Note 3. 

Section 49 of the Registration Act. See 
Note 16. 

Where there is an instrument of transfer. 
See Note 16. 


Section 53A 
Note 1 


1. The English equitable doctrine of part performance— 
Where a contract, which was unenforceable under the Statute of Frauds 
(1677) 29 Car. II, c. 3 as not being in writing signed by the parties, had 
been 'partly performed and the acts of part performance were such, as 
unequivocally gave rise to an inference that there must have been such 
a contract as that alleged, Courts of Equity held that they had power, 
notwithstanding the Statute of Frauds to discover by parol evidence 
the actual terms of such contract and give relief to the parties on 
that basis. This, in short, is the English equitable doctrine of part 
performance. 


History of the doctrine : 

The Statute of Frauds was passed in England,in the year 1677 
and S. 4 thereof provided inter alia that "no action shall be brought 

whereby.to charge any person upon any agreement made 

in consideration of marriage or upon any contract for sale of lands, 
tenements, or hereditaments or any interest in or concerning them, 

.unless the agreement upon which such action shall be brought 

or some memorandum or note thereof shall be in writing and signed by 
the party to be charged therewith or some other person thereunto by 
him lawfully authorised.” 


It will be noticed that a contract which failed to comply with the 
requirements of the Statute of Frauds was not void but was merely 
one which could not be proved except by a memo in writing. 1 On this 
principle it was held that if a parol agreement of the nature referred to 
in the Statute of Frauds was admitted by the party bound, it was out 
of the statute. 2 The object of the statute was held to be merely to 
prevent fraud being perpetrated. But in the application of the statute 
it was found in practice that it was sometimes capable of being taken 
advantage of to effectuate a fraud. It enabled a person who induced 
another to act upon his promise and change his position, subsequently 


Section 53A — Note 1 

1 J 1 ® 7 , 9 * 48 L J Ex 362 < 864 * 38 5) : 11 Q B D 123 (128) : 40 L T 240 : 27 W 
W R (Eng) 482, Britain v. ilosai/er. 

: 8 Swan 487 : 19 R B 254, Pembroke v. Thorpe. 

R 1419 1423 : 6 East 602 : 2 Smith 659 : 8 R R 586 * Crosb y 

( n s l 321:31 w b (Ene) 820; 8 

f;Jjiv 89) ER881 ( 381 ) : Amb 686,, Gunter v. Halsey, 
iim) 81 B E 918 (927) : 6 Yes 12, Coothe v. Jackson. 

[See also (1806) 83 E R 176 (178):12 Yes 466:8 SR 354, Blagden 7 . Bradbear.] 
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Section 

Note 


53 A to turn round and repudiate bis promise on the ground that it was not 

1 reduced to writing. Courts of Equity, therefore, sought out means to 

relieve this difficulty. The theory on which they proceeded was that a 
statute intended to guard against fraud should not be allowed to so 
operate as to encourage fraud. By construction, they limited the 
operation of the statute to those cases only where the relief was claimed 
on the contract itself as alleged and held that it did not apply to cases 
where the contract was partly performed by the parties and the acts 
of part performance gave rise to an inference by themselves that there 
must have been some contract between them. 2a In other words where 
material acts were done in part performance of a contract it was held 
that it was taken out of the mischief of the statute. 26 

In such cases, the Courts of Equity felt themselves at liberty to 
receive parol evidence as to the terms of the contract and to grant 
relief to the parties on the basis of such contract, such as by decreeing 
specific performance of the contract 3 or by granting an injunction 
preventing a party from acting in breach of the contract. In Caton v. 
Cat on* Lord Cranworth, L. C., observed : 

“ Though Courts of Equity have held themselves bound by this 
last enactment (i. e., the Statute of Frauds), they have yet, in 
many cases, felt themselves at liberty to disregard it, when to 
insist on it, would be to make it the means of effecting, instead of 
preventing, fraud. This is the ground on which they decree specific 
performance of parol contracts for the sale or purchase of land, 
when the contract has been in part performed. The right to relief 
in such cases rests, not merely on the contract, but on what has 
been done in pursuance of the contract .... The ground on which 
the Court holds that part performance takes a contract out of the 
purview of the Statute of Frauds, is, that when one of two 
contracting parties has been induced or allowed by the other to 
alter his position on the faith of the contract; as, for instance, by 
taking possession of land, expending money in building, or by other 
like acts; there, it would be a fraud in the other party to set up 
the legal invalidity of the contract, on the faith of which ho induced 
or allowed the person contracting with him to act. ” 

The leading case on the subject is Maddison v. Aldersonf Lord 
Selborne after stating that the equity of part performance rests on the 
principle of fraud and that Courts of Equity will not permit the statute 
to be made an instrument of fraud, observed as follows : 

2a. (1807) 33 E R 569 (569, 570) : 14 Yes 386 : 9 R R 304, Frame v. Dawson. 

2b. (1784) 28 E R 1205 (1212) : 1 Bro C C 404, Whitbread v. Brockhurst. 

(1739) 27 E R 381 (381) : Amb 586, Gwiter v. Halsey. 

3. (1761) 21 E R 303 (303) : 1 Dick 346. Lawson v. Laude. 

(1739) 27 E R 381 (381) : Amb 586, Gutiter v. Halsey. 

(1719) 24 E R 232 (232) : Pre Ch 518, Lockey v. Lockey. 

4. (1866) 35 L J Ch 292 (295) : 1 Ch App 137 : 12 Jar (NS) 171: 14 L T (NS) 34 : 

14 W R (Eng) 267. 

5. (1883) 8 App Cos 467 (475, 476) : 52 L J Q B 737 (742): 31 \V R (Eng) 820: 49 
L T 303 : 47 J P 821. 
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" In a suit founded on such part performance, the defendant is 
really ‘charged’ upon the equities resulting from the acts done in 
execution of the contract, and not (within the meaning of the 
statute) upon the contract itself. If such equities were excluded, 
injustice of a kind which the statute cannot be thought to have 
had in contemplation would follow. Let the case be supposed of a 
parol contract to sell land, completely performed on both sides, as 
to everything except conveyance, the whole purchase money paid; 
the purchaser put into possession; expenditure by him (say in 
costly buildings) upon the property; leases granted by him to 
tenants. The contract is not a nullity; there is nothing in the 
statute to estop any Court which may have to exercise jurisdiction 
in the matter from enquiring into and taking notice of the truth 
of the facts. All the acts done must be referred to the actual 
contract, which is the measure and test of their legal and 
equitable character and consequences. If, therefore, in such a case 
a conveyance were refused, and an action of ejectment brought 
by the vendor or his heir against the purchaser nothing could be 
done towards ascertaining and adjusting the equitable rights and 
liabilities of the parties without taking the contract into account. 
The matter has advanced beyond the stage of contract; and the 
equities which arise out of the stage which it has reached cannot 
be administered, unless the contract is regarded. The choice is 
between undoing what has been done (which is not always possible, 
or, if possible, just) and completing what has been left undone. 
The line may not always be capable of being so clearly drawn as 
in the case which I have supposed; but it is not arbitrary or 
unreasonable to hold that, when the statute says that no action is 
to be brought to charge any person upon a contract concerning 
land, it has in view the simple case in which he is charged upon 
the contract only, and not that in which there are equities resulting 
from res gestce subsequent to and arising out of the contract. So 
long as the connexion of those res gestce with the alleged contract 
does not depend upon mere parol testimony, but is reasonably to 
be inferred from the res gestce themselves, justice seems to require 
some such limitation of the scope of the statute, which might 
otherwise interpose an obstacle even to the rectification of material 
errors, however clearly proved, in an executed conveyance, founded 
upon an unsigned agreement.” 

It was, however, held that the doctrine of part performance was 
one which should not be unduly extended, 6 but should be confined within 
limits intended to prevent the recurrence of the very mischief which 
the statute was intended to suppress. 7 

6. (1761) 80 E R 126 (127): 2 Cox Eq Cas 271 : 2 R R 41, O'Reilly v. Thompson. 
(1804) 9 R R 64 (67) : 2 Sch and Lefr 1, Lindsay v. Lynch. 

7. (1925) 94 L J Oh 118 (121) : 1925 Ch 96 (112) : 192 L T 870 : 69 S J 142 

Bawlitwoa v. Ames. * 

(1883) 52 L J Q B 737 (743) : 8 App Cas 467 (478): 31 W R (Eng) 820 : 49 L .T 
808 : 47 J P 821, Maddison v. Aldcrson. 
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Section 53A The following are the limitations : 

° te 1 (a) The act of P art performance must unequivocally be referable 

to the alleged contract. 

(b) It must be such an act of part performance as to have 

changed the relative positions of the parties as to the 
subject-matter of the contract. 73 

(c) It must not be an act preparatory to the completion of 

the contract. 

(A) Act must be unequivocal. 

The act of part performance which will take the case out of the 
Statute of Frauds must unequivocally be referable to the contract 
alleged. As was observed by Lord Hardwicke in Gunter v. Halsey 8 
the acts done in part performance must be such as could be done with 
no other view’ or design than to perform the agreement.” The mere 
fact that the act is consistent with the alleged contract is not sufficient. 
An act which though in truth done in pursuance of a contract, admits 
of an explanation without supposing a contract is not an act of part 
performance taking the case out of the statute. 11 

The taking of possession by the promisee has always been consi¬ 
dered a marked circumstance which is unequivocally referable to the 
contract 93 and which is therefore sufficient to take the case out of the 
Statute of Frauds. “If a Court found a man” said Colton, L. J., in 
Britain v. Bossiter, 10 “in occupation of land or doing acts with regard 
to it under circumstances which would prima facie render him a tres¬ 
passer, the Court would say that there was strong evidence from the 
user of the land of the existence of a contract, and would therefore 
allow parol evidence to be brought to show the real circumstances under 
which possession was taken. ” In Dale v. Hamilton 11 Sir James 
Wigram, V. C., said, “one man without being amenable to the charge 

7a. (’23) 10 AIR 1923 Bom 473 (475, 476) : 47 Bom 621 : 75 Ind Cas 118 (DB), 
Sandu Valji v. Bhikchand. 

(’26) 13 AIR 1926 Bom 384 (387) : 96 Ind Cas 827 (DB), Satyadhyanlirtha v. 
Raghunath. 

8. (1739) 27 E R 381 (381) : Amb 586. 

9. (1846) 67 E R 955 (960) : 5 Hare 369 : 16 L J Cb P26 : 11 Jur 163 : 71 R R 
127, Dale v. Hamilton. 

(1883) 52 L J Ch 737 (744) : 31 W R (Eng) 820 : 8 App Cas 467 (479) : 49 L T 
303 : 47 J P 821, Maddison v. Alder son. 

(1807) 33 E R 569 (569, 570) : 14 Ves 386 : 9 R R 304, Frame v. Dawson. 

(1882) 52 L J Q B 140 (143) : 10 Q B D 148 (154) : 48 L T 60 : 47 J P 244, 
Humphrei/s v. Green. 

[See also (1743) 26 E R 803 (805) : 3 Atk 1, Lacon v. Mcstins. 

(1896) 65 L J Ch 754 (756) : 14 W R (Eng) 684 : 2 Ch 428 (433) : 74 L T 811, 
Hodson v. Heuland.] 

9a. (’26) 13 AIR 1926 Bom 384 (387): 96 Ind Cas 827 (DB), Satyadhyantirlha v. 
Raghunath. 

10. (1879) 48 L J Ex 362 (366, 367) : 11 Q B D 123 (131) : 40 L T 240 : 27 W R 
(Eng) 482. 

11. (1846) 67 E R 955 (960) : 5 Hare 369 : 16 L J Ch 126 : 11 Jur 163 : 71 R R 
127. 
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of trespass, is found in the possession of another man s land. Such a 
state of things is considered as showing unequivocally that some contract 
has taken place between the litigant parties; and it has, therefore, on 
that specific ground been admitted to be an act of part performance. 

He relied upon the decision in Morphett v. Jones'- where Sir Thomas 
Plpmer, M. R., observed: “When a person not in possession makes an 
agreement with the owner, and enters into possession, such possession 
has always been held to be a performance, because it is an unequivocal 
act referable to the contract. The act of a stranger on the land cannot 
be explained except by reference to a contract; it has always been con¬ 
sidered as evidence of some antecedent contract and lets in the enquiry 
what that contract was, the Court not considering the act to be a mere 
trespass or unauthorised possession.” See also the undermentioned 

•cases. 13 

The mere continuhuj in possession by a lessee is not an act of 
part performance of a contract to giant a fresh lease. 14 But the con¬ 
tinuing in possession by the tenant coupled with the payment of 
increased rent is an act of part performance. 16 The reason is that the 
former is an equivocal act not necessarily referable to an agreement to 
grant a lease while the latter acts are such as are referable only r to an 

12. (1818) 37 E R 45 (49) : 1 Swan 172 : 1 Wils Ch 100 : 18 R R 48. 

13. (1802) 9 R R 3 (9) : 1 Seh & Lef 22, Clinan v. Cooke. 

<1883) 52 L J Ch 577 (582) : 22 Ch D 797 (808) : 48 L T 497 : 31 W R (Eng) 774, 
Re Foster ; Ex parte Foster. 

(1811) 34 E R 341 (343) : 18 Ves 328 : 11 R R 207, Gregory v. Mighell. 

<1740) 36 E R 939 (941) : 3 Swan 437 : 19 R R 254, Pembroke v. Thorpe. 

(1685) 23 E R 524 (525) : 1 Yern 363 : 1 Eq Cas Abr 21, Butcher v. Stapely. 

(1864) 55 E R 626 (627) : 34 Beav 237 : 11 LT(NS) 360 (361) : 11 Jur (N S) 

1167 : 13 W R (Eng) 125 : 145 R R 498, Millard v. Harvey. 

(1857) 44 E R 634 (640) : 1 De G & J 34 : 3 Jur (NS) 847 : 118 R R 16, Pain 
v. Coombs. 

<1737) 26 E R 9 (9) : 1 Atk 12, Clark v. Wright. 

(1743) 26 E R 803 (805) : 3 Atk 1, Lacon v. Mertins. 

(1876) 46 L J Ch 189 (191) : 4 Ch D 73 (76, 78) : 25 \V R (Eng) 39 : 35 L T 619, 
Ungley v. Ungley. 

(1797) 30 E R 1063 (1065) : 3 Yes Jun 378 : 4 R R 26, Wills v. Stradling. 

(1921) 90 L J Ch 373 (375) : (1921) 2 Ch 25 (28) : 124 L T 823 : 65 S J 515, 
Brough v. NettleUm. 

<1896) 65 L J Ch 754 (757) : 74 L T 811 : (1896) 2 Ch 428 (433) : 44 W R (Eng) 
684, Hodson v. Heuland. 

{See also (1914) 83 L J Ch 579 (585) : (1914) 1 Ch 788 (799) : 109 L T 922 : 58 S 
J 271, Daniels v. Trefusis. 

(1887) 56 L J Ch 662 (666) : 35 Ch D 681 (691) : 56 L T 900 : 35 W R (Eng) 
754 : 51 J P 708, Mcmanus v. Cooke.} 

14. (1797) 30 E R 1063 (1065) : 3 Yes Jun 378 : 4 R R 26, WiUs v. Stradling. 
<1883) 52 L J Q B 737 (744) : 31 W R (Eng) 820 : 8 App Cas 467 (481) : 49 L T 

303 : 47 J P 821, Maddison v. Aldcrson. 

15. (1865) 35 L J Ch 140 (143) : 1 Ch 35 (40, 41) : 11 Jur <N S) 868 : 13 L T 
(N 8) 343 : 148 R R 111, Niinn v. Fabian. 

<1883) 52 L J Q B 737 (744) : 31 W R (Eng) 820 : 8 App Cos 467 (480) : 49 L T 
303 : 47 J P 821, Maddison v. Alderson. 

<1899) 68 L J Ch 322 (323) : (1899) 1 Ch 622 (625) : 80 L T 77 : 47 W R (Eng) 
288, Miller and Aldworth v. Sharp. 
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Section 53A 
Note 1 


agreement to grant a fresh lease. Where, however, a tenant entered 

mto possession during negotiations for a lease, and continued in posses 

sion after the agreement was concluded, it was held that this was a part 
performance of the contract. 153 


The mere payment of money even if it be the whole of the 
purchase money is not an act of part performance. 16 It is an equivocal 
act capable of various explanations. 17 

(B) The act of part performance must be such as to have changed the 
relative positions of the parties as to the subject-matter of the contract. 

It is not enough”, said Lord Selbourne in Maddison v. Alderson , 18 
that an act done should be a condition of, or good consideration for, 
a contract, unless it is, as between the parties, such a part execution as 
to change their relative positions as to the subject-matter of the 
contract. ” As was stated by Sir William Grant, M. R., in Frame v. 
Dawson,' 1 " “the act must be such that the party would suffer an injury 
amounting to fraud by the refusal to execute the agreement.” 20 "It is, 
in general, of the essence of such an act,” said Sir James Wigram, in 
Dale v. Hamilton 21 “that the Court shall, by reason of the act itself, 
without knowing whether there was an agreement or not, find the parties 
unequivocally in a position different from that, which according to their 
legal rights, they would be in, if there were no contract.” See also the 
undermentioned cases. 22 The taking of possession would constitute such 


15a. (1918) 87 L J K B1101 (1103): (1918) 2KB 314 (318) : 119 L T 284, Biss v. 
Hygate. 

16. (1917) 86 L J Ch 726 (729) : (1917) 2 Ch 356 (359, 360) : 117 L T 353 : 61 
S J 592 : 33 T L R 485, Chaproniere v. Lambert. 

(1802) 9 R R 3 (8) : 1 Sch and Lefr 22, Clinan v. Cooke. 

(1846) 67 E R 955 (960) : 5 Hare 369 : 16 L J Ch 126 : 11 Jur 163 : 71 R R 127, 
Dale v. Hamilton. 

(1709) 22 E R 40 : 2 Eq Cas Abr 46, Pengall v. Rose. 

(1852) 42 E R 907 (910) : 2 D M & G 349 : 21 L J Ch 761 : 16 Jur 603 : 95 R R 
136, Hughes v. Morris. 

(1748) 27 E R 905 (906) : 1 Ves Sen 82, Owen v. Davies. 

(1743) 26 E R 803 (805) : 3 Atk 1, Lacon v. Merlins. 

(1815) 34 E R 593 (594) : 19 Ves 479 : 1 Mer 7 : 13 R R 244, Ex parte Hooper. 
(’23) 10 AIR 1923 Bom 473 (476) : 47 Bom 621 : 75 Ind Cas 118 (DB), Sandu. 
Valji v. Bhikchand. 

17. (1883) 52 L J Q B 737 (744) : 31 W R (Eng) 820 : L R 8 App Cas 467 (479): 
49 L T 303 : 47 J P 821, Maddison v. Alderson. 

18. (1883) 52 L J Q B 737 (744) : 31 W R (Eng) 820 : L R 8 App Cas.467 (478): 
49 L T 303 : 47 J P 821. 

19. (1807) 33 E R 569 (569, 570) : 14 Ves 386 : 9 R R 304. 

20. See also (1739) 27 E R 381 (381) : Amb 586, Gunter v. Halsey. 

21. (1846) 67 E R 955 (960) : 5 Hare 369 : 16 L J Ch 126 : 11 Jur 163 : 71 R : R 
127. 

22. (1866) 35 L J Ch 292 (295) : 1 Ch 137 (148) : 12 Jur (N S) 171 : 14 L T (N S) 
34 : 14 W R (Eng) 267, Caton v. Caton. 

(1802) 9 R R 3 (9) : 1 Sch & Lef 22, Clinan v. Cooke. 

(1924) 94 L J Ch 113 : 1925 Ch 96 : 132 L T 370 : 69 S J 142, Rawlinson v. 
Ames. 

[See also (1875) 24 W R (Eng) 8 (9), Phillips v. Alderson.] 
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an act as would change the position of the parties as to the subject- 
matter of the contract, and it would be a fraud on the other party 
thereafter to set up the legal invalidity of the contract. 

(C) Acts preparatory to the contract are not acts of part performance. 

The act of part performance must not he an act preparatory to 
the completion of the contract. 23 In Buckmaster v. Harrop 24 Sir 
William Grant, M. R., said : “that without which there could have 
been no contract cannot be said to be in part performance of the 
contract.” Thus, the measurement by a party of the subject-matter of 
an agreement is not a part performance of the agreement but is only a 
step towards performance. 24 ® The going, by a purchaser, to inspect the 
property which is the subject-matter of an agreement for sale is not 
part performance of the agreement. 25 Where B agreed to grant a lease 
of certain properties to A, if A procured a certain release from a stranger, 
and A procured such a release, it was held that the act was merely a 
preparatory one necessary to be fulfilled by A to entitle him to call for 
an execution of the contract. 26 

Under the English doctrine of part performance as stated above a 
party to a parol contract may either as a plaintiff or as a defendant 
rely upon part performance. 27 But the part performance must come 
from the party seeking performance The doctrine though generally 
applied to contracts relating to interests in land, is not confined to such 
contracts but extends to all contracts required by the Statute of Frauds 
to be evidenced by a memo in writing. 29 

23. (1784) 28 E R 1205 (1209) : 1 Bro C C 404, Whitbread v. Brockhurst. 

24. (1802) 32 E R 139 (141) : 7 Ves 341 : 13 Ves 456 : 6 R R 132. 

24*. (1740) 36 E R 939 (941): 3 Swanst 437n : 19 R R 254, Pembroke v. Thorpe. 

25. (1737) 26 E R 9 (9) : 1 Atk 12, Clerk v. Wright. 

26. (1791) 30 E R 126 (127) : 2 Cox 271 : 2 R R 41, O'Reilly v. Thompson. 

27. (1811) 34 E R 341 (342) : 18 Ves 328 : 11 R R 207, Gregory v. Mighell. 

(1802) 82 E R 139 (141) : 7 Ves 341 : 13 Ves 456 : 6 R R 132, Buckmaster v. 

Harrop. 

(1807) 33 E R 569 (589) : 14 Ves 386 : 9 R R 304, Frame v. Dawson. 

(1701) 1 E R 205 : Colles's P C 108, Lester v. Foxcroft. 

(1857) 44 E R 634 (640) : 1 De G & J 34 : 3 Jur (N S) 847, Pain v. Coombs. 

(1864) 55 E R 626 (627) : 34 Beav 237 : 11 Jur (NS) 1167 : 11 L T (NS) 360 (361): 

13 W R (Eng) 125 : 145 R R 498, Millard v. Harvey. 

(1685) 23 E R 624 (525) : 1 Vem 363 : 1 Eq Cas Abr 21, Butcher v. Stapely. 

(1924) 94 L J Ch 113 (121) : 1925 Ch 96 (109) : 132 L T 370 : 69 S J 142, 
Rawlinson v. Ames. 

[See (1737) 26 E R 9 (9) : 1 Atk 12, Clerk v. Wright .] 

28. (1802) 82 E R 139 (141) : 7 Ves 341 : 13 Ves 456 : 6 R R 132, Buckmaster 
v. Harrop. 

(1924) 94 L J Ch 113 : 1925 Ch 96 : 132 L T 370 : 69 S J 142, Rawlinson v. 
Ames. 

(1866) 35 L J Ch 292 (295) : 1 Ch 137 (147): 12 Jur (N 8) 171: 14 L T (N S) 34 : 

14 W R (Eng) 267, Caton v. Caton. 

29. (1888) 57 L J Ch 670 (675) : 39 Ch D 508 : 58 L T 846 : 37 W R (Eng) 163, 
Lavery v. Pur sell. 

(1887) 56 L J Oh 662 (666) : 35 Ch D 681 (690, 691) : 56 L T 900 : 35 W R (Eng) 

m : 51 J p 708, McManus v. Cooke. {Britain v. Rossiler (1879) 48 L J Ex 
332, considered.) 
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Section 53A Further the taking of possession is not the only mode of part 

Notes 1-2 performance recognised. Where the plaintiff altered her own building 

in accordance with the wishes and suggestions of the defendant, it was 
held that this necessarily suggested the existence of the alleged contract 
to take the house on rent, that the plaintiff had changed her position 
for worse, and that the doctrine applied even to the acts of the plaintiff 
on her own property and no possession was taken by the defendant. 30 


2. Doctrine of part performance distinguished from the 
doctrine of Walsh v. Lonsdale, (1882) 21 Ch. D. 9. — It 

is a maxim of equity in England that “Equity looks on that as done 
which ought to have been done.” In other words equity will treat the 
subject-matter of a contract, as to its consequences and incidents in the 
same manner as if the act contemplated in the contract had been 
completely executed. Thus, a contract to transfer real property did not 
at laic pass any title to the property to the transferee, but equity 
acting on the above maxim treated the contract as if it had been 
executed and regarded the transferee as if he was a transferee at law. 
In other words he obtained an equitable interest in the property 
transferred. It was, however, necessary for the application of this 
maxim, that at the time the Court was called upon to apply this maxim, 
the right to specific performance of the contract subsisted. For if 
such right did not subsist as, for example, where it had been barred by 
limitation, it could not be said by the Court that it was one “which 
ought to be performed by the parties,” and it was only if the contract 
ought to be performed that equity will regard it as performed. The 
decision in Walsh v. Lonsdale , x rests upon this principle. 2 In that case 
there was an agreement in writing to execute a lease deed by A in 
favour of B. B entered into possession, but A failed to execute a lease 
deed. He, however, distrained for rent due by B. B thereupon sued A 
for an injunction that by the non-execution of a lease deed, he was only 
a tenant from year to year and that A could not distrain for rent. It 
was found that the right to specific performance of the contract was 
subsisting. It was held that A was entitled to distrain on the basis that 

B was a lessee in equity. 

It is to be noticed that the rule referred to above, presupposes that 
a valid contract has been proved or established, and states that equity 
will treat it as executed and give relief on that basis, where the right 
to specific performance of such contract is not barred. 

The doctrine of part performance, on the other hand, applies 
where a contract cannot be proved by reason of its not being in writing 


30. (1924) 94 L J Ck 113 (115) : 1925 Ck 96 : 132 L T 370 : 69 S J 142, Raw- 

(SKTtV L*J Ck 701 (703) : (1904) 2 Ck 339 (344) : 91 L T 161, Dickinson v. 
Barrow. 


TsJotp O. 


1 . (1882) 31 W R (Eng) 109 (110) : 21 Ch D 9 (14, 15 ) : 52 L J Ch 2 : 46 L T 
858 

2. ('38) 25 AIR 1938 Cal 97 (101): I L R (1938) 1 Cal 607 : 176 tad Cas 41 (DB), 
Mohammad Hushen v. Jamini Nath. 
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as required by the Statute of Frauds. In such cases, if act3 of part 
performance had been performed by the parties, and the acts by 
themselves were such that they could not have been done had there 
been no contract such as that alleged, Courts of Equity held that the 
case was outside the Statute of Frauds and felt themselves enabled 
to admit proof of the contract, on the ground that a party cannot be 
allowed to take advantage of even an Act of Parliament to commit 
fraud on others. Having thus come to the conclusion that a contract to 
transfer had been made, they held that relief could be granted to the 
parties on this basis. They enforced specific performance of the contract 
where the right to specific performance was subsisting. 3 Where a party 
had changed his position by acting in pursuance of the contract, they 
prevented the other party from turning round and giving the go-by to 
the contract on the ground that it was not in writing and this they did 
whether the right to specific performance did or did not subsist. 

3. Law in India before the introduction of this section— 
Before the Transfer of Property Act was passed, the English doctrine 
of part performance was applied to cases arising in this country. 1 In 
Immudipatian Thirwjnana v. Periya Dorasami , 3 where the contract 
to transfer was made after the passing of the Act, their Lordships of 
the Privy Council observed as follows: 

“It is contended that though the mortgage may fall short of 
an actual transfer (i. e., for want of registration) it shows a good 
contract for one and that the defendant may now call upon 
Ovala’s heir to implement that contract. Certainly if such a right 
exists it would be an answer to the plaintiff's claim and the 
exact form in which it could be enforced need not be considered. ” 
The actual decision in the case was, however, that there was no valid 
contract at all established in the case. The decisions of the High Courts 
in India expressed conflicting views. 2 * The matter came up before the 
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Notes 2-3 


3. (’38) 25 AIR 1938 Cal 97 (101, 102) : I L R (1938) 1 Cal 607 : 176 Ind Cft5 11 
(DB), Mohammad Hushen v. Jamini Nath, 

Note 3 

1. (1861) 8 Moo Ind App 43 (65) : 4 Suth W R P C 51 : 13 Moo P C 162 (PC), 
Sreemntty Anudamoney Dosee v. John Doe. 

(1866) 5 Suth W R P C 111 (112) (PC), Lalla Chooneelal v. Sawaechund. 

(’01) 28 Cal 693 (705, 706): 28 Ind App 211 (PC), Ahmad Far Khan v. Secretary 
of State. (Contract was before the passing of the Act.) 

(1864-66) 2 Bom H C R 168 (176) (DB), Bala Sankia v. Oabaji Balvant. 

(’10) 6 Ind Cas 346 (351) (Cal), Upendra Nath v. Umcs Chw\der. (Doctrine of 
part performance not applied as the acts were not unequivocally referable to the 
contract.) 

(’76) 26 Suth W R 335 (339) (DB), Puddomonee Dossee v. Dwarkanath. 

[Sm also (’71) 3NWPHCR 153 (155) (DB), Shums Ahmud v. Goolam Mohee- 
ood-deen. 

(1866) 1 Agra 283 (284) (DB), Ram Surun Doss v. Ram Chund .] 

2. (’01) 24 Mad 377 (385, 386) : 28 Ind App 46 (PC). 

2a. In the following cases the doctrine of part performance teas applied : 
(1900) 18 C P L R 163 (164), Sheoram Kirar v. Lalman. 

(WOO) 24 Bom 400 (402) : 2 Bom L R 220 (DB), Karalaia v. Mansukhram. 

( 04) 17 C P L R 19 (20), Jeyram Mahajan v. Ganpati Mali. 
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Privy Council in Mahomed Musa v. Agliore Kumar Ganguli 3 in 1914 . 
In that case, a compromise was entered into between parties by which 
certain mortgage debts were to be extinguished and certain property 
divided between the parties in specific shares. No conveyance was 
executed in pursuance of the compromise, but the parties took possession 
of their respective shares and enjoyed them in accordance therewith. 
The compromise was before the Transfer of Property Act was 
enacted and under the laiu then prevailing no written conveyance 
was necessary to transfer title. Their Lordships applied the doctrine 
of part performance as laid down in Madd i son v. Alder son* and held 
that the actings of parties were such as to supply all defects. “Their 
Lordships do not think” said Lord Shaw in delivering the judgment of 
the Board, “that there is anything either in the law of India or of 
England inconsistent with it but on the contrary that these laws follow 
the same rule.” In Venkayamma v. Appa Bao 5 A promised to B in 
1886 to purchase and convey to B certain properties in consideration of 
B living with the promisor A. The parties acted on this basis for a long 
time but no conveyance was executed by A to B. B sued A for possession 
of the properties. Their Lordships of the Privy Council held that B was 
entitled to a decree and they referred to the doctrine of part perfor. 
mance as laid down in Mahomed Musa's case. It may be noted that 
the transaction in question in the case was subsequent to the passing of 
the Act. 

The conflict of opinion in the High Courts, not unnaturally, 
continued. In some cases the doctrine of part performance of a contract 
was applied so as to support a plea in defence to a suit for ejectment, 


(’09) 2 Ind Cas 244 (247) : 5 Nag L R 70, Gangabisan v. Tukaram. 

(’10) 5 Ind Cas 562 (564) (Cal), Nanda Lai v. Saral Chandra. 

(’12) 17 Ind Cas 180 (184) (DB) (Cal), Secretary of State v. Forbes, 

(’85) 7 All 482 (488): 1885 All W N 97 (FB), Janki v. Girjadat. (Per Petkaram, C.J.) 
(’94) 16 All 344 (358) : 1894 All W N 101 (FB), Begum v. Muhammad Yakub. 
(Per Banerji, J.). 

[See also (’04) 26 All 266 (269): 1904 All W N 8 (DB), Ram Bakhsli v. Mughlani 
Khanam. 

(’99) 12 C P L R 154 (155), Bansi Seth v. Pandoba.] 

In the following cases the doctrine of -part performance was not applied : 
(’04) 28 Bom 466 (472) : 6 Bom L R 510 (DB), Lai Chand v. Lakshman. (Equit¬ 
able doctrine cannot be applied to override express provisions of statute.) 

(’09) 4 Ind Cas 414 (415): 36 Cal 920 (DB), Jagadbandhu v. Radha Krishna. (Do.) 
(’93) 16 Mad 464 (466) (DB), Papi Reddi v. Narasi Reddi. 

(’01) 24 Mad 449 (466) : 11 Mad L Jour 132 (DB), Ramasami Pattar v. Chinnan 
Asari. 

(’05) 2 Cal L Jour 343 (349) (DB), Bibi Jawahir Kumari v. Chatterput Singh. 
(’10) 6 Ind Cas 632 (633) (Cal), Singheeram v. Bhagbat Chandar. 

[See also (’06) 3 Nag L R 72 (79), Jairam v. Bal Krishnadas. 

(’03) 13 Mad L Jour 217 (220) (DB), Achutan Namburi v. Roman Nair .] 

3. (’14) 1 AIR 1914 P C 27 (30) : 42 Cal 801 : 28 Ind Cas 930 : 42 Ind App 1 
(PC). 

4. (1883) 52 L J Q B 737 : 8 App Cas 473 : 31 W R (Eng) 820 : 49 L T 303 : 47 
J P 821. 

5. (’16) 3 AIR 1916 P C 9 (13) : 43 Ind App 138 : 34 Ind Cas 921 : 39 Mad 509 
(PC). 



PART PERFORMANCE 


973 


provided that the right to sue for specific performance of the contract 
still subsisted. 0 In some cases it was applied without reference to any 
question as to whether the right to claim specific performance of the 
contract to transfer was or was not barred by limitation. 7 In some 


6. (’27) 14 AIR 1927 All 355 (357) : 100 Ind Cas 568, Kesho Singh v. Roopan 
Singh. 

('15) 2 AIR 1915 Mad 807 (807, 808) : 27 Ind Cas 877, Cunniah Chetty v. 
Elamanda Chetti. 

(’19) 6 AIR 1919 Cal 710 (716) : 63 Ind Cas 118 (DB), Baranashi Dassi v. Papat 
V elji. 

('23) 10 AIR 1923 Cal 345 (348) : 84 Ind Cas 525, Lakhi Pria v. Nanda Kumar. 
(The doctrine of part performance is only applicable where specific performance 
conld have been obtained.) 

(’27) 14 AIR 1927 Cal 954 (956) : 105 Ind Cas 860 (DB). Mahim Chandra v. 
Esahok Sikdar. (Doctrine of part performance not applied in favour of defendant 
whose right to specific performance was barred.) 

(’27) 14 AIR 1927 Cal 365 (370) : 100 Ind Cas 866, Kalipada Basu v. Fort. 
Olo&ter Jute Manufacturing Co., Ltd. 

(’24) 11 AIR 1924 Mad 271 (273) : 46 Mad 919 (925): 76 Ind Cas 886 (FB), Vizag. 
Sugar Development Co. Ltd. v. Muthurama Reddi. (40 Mad 1134 : AIR 1919 
Mad 1083 and 29 Mad 336, Overruled.) 

(’26) 13 AIR 1926 Mad 757 (758) : 96 Ind Cas 290, Venkiah v. Mandlem 
Guraviah. 


(’26) 13 AIR 1926 Nag 79 (80) : 92 Ind Cas 841, Chimashani v. Venkatrao. 

(’27) 14 AIR 1927 Nag 353 (354) : 102 Ind Cas 305, Rao Saheb v. Umrao. (A 
person in possession of the property of another is entitled to retain that possession 
if he can show that he could successfully maintain a suit against that person for 
specific performance of a contract that would give him that title.) 

(’28) 15 AIR 1928 Nag 211 (212) : 107 Ind Cas 905, Shaikh Ahmad v. Amirkhan. 

(’25) 12 AIR 1925 Oudh 120 (125) : 82 Ind Cas 333 : 27 Oudh Cas 175 (DB), 
Bansidhar v. Lala Ajodhya Prasad. 

(’30) 17 AIR 1930 Pat 61 (63) : 123 Ind Cas 408 (DB), Mt. Ramjhari Kuer v. 
Qokhul Singh. 

(’24) 11 AIR 1924 Rang 214 (216) : 81 Ind Cos 857 : 2 Rang 285 (FB), Mg. Myat 
Tha Zan v. Ma Dun. 


(’25) 12 AIR 1925 Rang 1 (3) : 84 Ind Cas 1023 : 2 Rang 313 (DB), Maung Tun 
7a v. Mg. Aung Dun. 

(’25) 12 AIR 1925 Rang 102 (102) : 84 Ind Cas 468, Mg. Po Tok v. Ma Le War. 
[See also (’29) 16 AIR 1929 Cal 186 (187): 116 Ind Cas 630 (DB), Kanti Chandra 
Qhose v. Brojendra Mohan. (Suit for rent by lessor upon written agreement to 
lease under which lessee put in possession — Decree given because right of 
specifio performance was not barred.) 

(’80) 17 AIR 1930 Pat 20 (24) : 124 Ind Cas 634 (DB), Shyam Kreshto Shaw v. 
Gatiesh Kahar. (T. P. Act not referred — Case of a lease of a site.)] 


7. (’24) 11 AIR 1924 All 772 (775): 81 Ind Cas 508 : 46 All 759 (DB), H. Hunter 
y. Damodhar Das. 

(’24) 11 A I R 1924 All 826 (827) : 83 Ind Cas 296 : 46 All 847 (DB), Kunti v. 
Gajraj Tewari. 

122 Cas 410 (411) (DB) (All), Bansi Lai v. Mt. Munder. (Where a mem¬ 
ber of a joint family conveys a portion of the property belonging to him to another 
member of the family in lieu of consideration and the transaction has been follow¬ 
ed up by the actions of the parties, it is not open to any impeachment by reason 
of the absence of a registered instrument to support the transaction.) 

(21) 8 AIR 1921 Bom 401 (403) : 45 Bom 1170 : 62 Ind Cas 637 (DB), Hira Lai 
fomnarayan v. Shankar Hirchand. 

(28) 10 AIR 1928 Bom 473 (476) : 75 Ind Cas 118 : 47 Bom 621 (DB), Sandu 
7oijt v. Bhickchund. 
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Note 3 (’26) 13 AIR 1926 Bom 384 (387) : 96 Ind Cas 827 (DB), Satyadhyantirtha 

Sic ami v. Baghunath Daji. (On facts however, it was held that the elements 
necessary to constitute part performance were not established.) 

(’27) 14 AIR 1927 Bom 627 (628, 629) : 105 Ind Cas 754 (DB) Dada v. Bahiru. 
(’28) 15 AIR 1928 Bom 305 (306) : 52 Bom 693 : 112 Ind Cas 459, Ahmad Hasan 
v. Hasan Md. Malek. 

(’18) 5 AIR 1918 Cal 923 (925) : 41 Ind Cas 850 (DB), Jnan Chandra v. Rajani 
Santa. 

(’29) 114 Ind Cas 416 (416) (DB) (Cal), Sona Mia v. Ajor Ali. 

(’24) 11 AIR 1924 Mad 296 (297): 76 Ind Cas 894 : 45 Mad L Jour 826, Vizag. Sugar 
and Development Co., Ltd. v. Muthurama Reddy. 

(’25) 12 AIR 1925 Mad 763 (764): 88 Ind Cas 903, A. Jogamma v. L. Pothamma. 
(’25) 12 AIR 1925 Mad 965 (967): 87 Ind Cas 552 (DB), Dakshinamurthi Muda- 
liar v. Dhanakoti Animal. (Applicability of doctrine assumed—But on facts held 
not to apply.) 

(’27) 14 AIR 1927 Mad 830 (833) : 103 Ind Cas 281, Abobilachariar v. Thulasi 
Animal. (Doctrine applied to partition.) 

(’26) 98 Ind Cas 691 (693) (DB) (Mad), Nimmagadda Seshayya v. Cherukury 
M ee naksha m m a. 

(’29) 16 AIR 1929 Mad 291 (292) : 116 Ind Cas 137 (DB), Ramakrishnayya v. 
Satyanarayana. (Doctrine applied to partition.) 

(’30) 17 AIR 1930 Mad 1 (3) : 121 Ind Cas 765, Clielamiah v. Venkata Kumara. 
(Writing is not a necessary preliminary condition before the doctrine of part per¬ 
formance could be invoked.) 

(’23) 10 AIR 1923 Nag 177 (179) : 71 Ind Cas 808, Sampat v. Motilal. 

(’26) 13 AIR 1926 Nag 466 (463) : 95 Ind Cas 824 (DB), Gokuldas Nathani v. Lai 
Artatran. 

(’27) 14 AIR 1927 Nag 402 (403) : 105 Ind Cas 431, Ram Rao v. Gulab Rao. 

(Doctrine applied to unregistered deed of gift.) 

(’29) 16 AIR 1929 Nag 194 (200) : 25 Nag LR 131:117 Ind Cas 271 (DB), Indra- 
raj Singh v. Chaitram. 

(’22) 9 AIR 1922 Oudh 133 (135) : 25 Oudh Cas 83 : 68 Ind Cas 223, Bashir 
Husain v. Chandrapal Singh. 

(’22) 9 AIR 1922 Oudh 217 (218) : 66 Ind Cas 412, Ragliubar v. Ram Bharose. 
(’27) 14 AIR 1927 Oudh 162 (167) : 102 Ind Cas 77 (DB), Bismilla Begam v. Md. 
Ali Md. Khan. 

(’27) 14 AIR 1927 Oudh 570 (571) : 105 Ind Cas 718 (DB), Udairaj Singh v. 
Shankar Singh. 

(’27) 14 AIR 1927 Oudh 485 (487, 483) : 105 Ind Cas 479 (DB), Ml. Husnaini 
Begam v. Mt. Sultani Begam. 

(’28) 15 AIR 1928 Oudh 479 (480) : 110 Ind Cas 875 (DB), Ragliubar Dayal v. 
v. Sheo Bakhsli Singh. 

(’20) 7 AIR 1920 Pat 647 (648): 56 Ind Cas 277 (DB), Deb Lai Jha v. Baldeo Jha. 
(’23) 10 AIR 1923 Pat 492 (505) : 73 Ind Cas 822 : 2 Pat 607 (DB), Man Singh 
v. Nawalakhbati. (Deed of surrender by Hindu widow without giving possession 
—Doctrine held inapplicable.) 

(’24) 11 AIR 1924 Pat 433 (434) : 73 Ind Cas 30, Ram Kishun v. Harihar. 

(’26) 13 AIR 1926 Pat 184 (186) : 5 Pat 40 : 90 Ind Cas 822 (DB), Peari Dai v. 

Naimish Chandra. (Principle applied to unregistered lease.) 

(’23) 71 Ind Cas 781 (782) (Pesh), Said Khan v. Zarif Khan. (Applicability 

assumed but held elements wanting.) 

(’21) 8 AIR 1921 Upp Bur 10 (13) : 76 Ind Cas 141 : 4 Upp Bur Rul 179, Maung 

Po Tlia v. Maung Ba Din. _ ... . T . T ,, 

(’21) 8 AIR 1921 Low Bur 16 (18) : 11 Low Bur Rul 94 : 65 Ind Cas 405 (DB), 

Santhayi v. Mahomed. 

(’23) 10 AIR 1923 Rang 125 (127): 72 Ind Cas 6 : 11 Low Bur Rul 462, Maung 
Shwe Hmon v. Mg. Tlia Byaw. 

(’23) 10 AIR 1923 Rang 222 (223) : 76 Ind Cas 508 : 1 Rang 261, Aung Dun v. 
Maung Tun Ya. 
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cases, s possession taken under a contract for sale was held to be a good 
defence to a suit for ejectment on the principle of Walsh v. Lonsdale . 9 


(’24) 11 AIR 1924 Rang 89 (90) : 77 Ind Cas 877, Ma Pyone v. Ma V. 

(’25) 12 AIR 1925 Rang 119 (120) : 2 Rang 479 : 84 Ind Cas 517, Ma Ma E v. 
Mg. Turn. 

(’25) 12 A I R 1925 Rang 118 (118) : 84 Ind Cas 396, ilaung Chan E v. Ah Tit. 
(Doctrine applied to unregistered lease.) 

(’26) 13 AIR 1926 Rang 81 (82) : 3 Rang 608 : 93 Ind Cas 669, Mating Tun Bya 
v. Mating Kya. 

(’27) 14 A I R 1927 Rang 33 (37) : 4 Rang 368 : 99 Ind Cas 519 (FB), Mating 
Ok Kyi v. Ma Pm. 

(’27) 14 AIR 1927 Rang 234 (235) : 104 Ind Cas 361, Sit Chauk v. Manu Maih. 
(’28) 15 A I R 1928 Rang 124 (124) : 110 Ind Cas 735 : 6 Rang 125, Mg. Ba v. 
Mating Ktjtve. 

(’28) 15 A I R 1928 Rang 182 (184) : 110 Ind Cas 610 : 6 Rang 276 (DB), Maung 
Po Sin v. Ma Nycin. 

(’28) 15 AIR 1923 Rang 237 (238): 6 Rang 315:112 Ind Cas 230, Pindce v. U Hpa. 
(’28) 15 AIR 1928 Rang 321 (323) : 110 Ind Cas 616 : 6 Rang 270 (DB), C. A. M. 
K. R. Chettiar v. Ma Kyatv. 

(’29) 16 A I R 1929 Rang 251 (252) : 119 Ind Cas 744 : 7 Rang 238 (DB), Maung 
Po Kytce v. Mating Po Tin. 

(’29) 16 A I R 1929 Rang 280 (281) : 7 Rang 271 : 119 Ind Cas 218 (DB), Maung 
Shwe An v. Ma The Nu. 

(’29) 16 AIR 1929 Rang 293 (294) : 120 Ind Cas 232 : 7 Rang 414 (DB), Maung 
Tun Pe v. Maung Sein Myi. 

(’28) 15 AIR 1928 Sind 61 (63) : 23 Sind L R 237 : 105 Ind Cas 617, Noor 
Mahomed v. Lilaram Hukumatrai. 

[.See also (’18) 5 AIR 1918 All 211 (213, 214): 40 All 187 : 43 Ind Cos 645 (DB), 
Salamatuzeamani Begam v. Masha Allah Khan. 

(’19) 6 AIR 1919 All 302 (303) : 41 All 443 : 51 Ind Cas 865 (DB), Lalman 
Pande v. Sheo Narain Pande. 

(’21) 8 AIR 1921 All 248 (253) : 58 Ind Cas 732 : 43 All 1 (DB), Baldeo Singh 
v. TJdal Singh. 

(’23) 10 AIR 1923 All 433 (434) : 45 All 388 : 73 Ind Cas 945 (DB), Bam Sewak 
v. Sheo Naik.) 

8. ('34)21 AIR 1934 Mad 583 (583) : 153 Ind Cas 16 (DB), Appala Raju v. 
Naganha. 

(’25) 12 AIR 1925 Cal 856 (857) : 85 Ind Cas 799 : 52 Cal 425 (DB), Pran Mohan 
v. Hari Mohan. 

(’24) 11 AIR 1924 Cal 483 (484, 485) : 76 Ind Cas 365 (DB), Pitamber Gain v. 
Ram Gharan Moral. (Principle not applied where execution of a decree for 
specific performance of a contract of lease was barred by limitation.) 

('21) 8 AIR 1921 Cal 519 (520) : 60 Ind Cas 457 (DB), Aminulla Chowdhury v. 
Mahabat AH. (Lease.) 

(’19) 6 AIR 1919 Cal 607 (611) : 47 Ind Cas 428 (DB), Md. Shafikul v. Krishna 
Oobindh. (But held that the rule will apply even if a suit for specific performance 
would be barred.) 

(’16) 3 AIR 1916 Cal 376 (377) : 29 Ind Cas 707 (DB), Akbar Fakir v. Intail 
Sayal. (Sale.) 

(’14) 1 AIR 1914 Cal 21 (22) : 20 Ind Cas 803 (DB), Puchha Lai v. Kunj Behari 
hoi. (Do.) 

%. 7 AIR 19 20 Low Bar 97 (101, 102) : 61 Ind Cas 675 : 10 Low Bur Rul 241 
IFB), Karamath Khan v. Lachmi Achi. 

9. (1882) 31 W R (Eng) 109 (110) : 21 Oh D 9 : 62 L J Ch 2 : 46 L T 858 (860). 

9 7? *’ 21) 8 AIR 1921 Pat 326 ( 828 ) : 60 Ind Cft3 893 ( DB )> Nena ° 3 ha v * 

aambhoo DuU . (This case Bimply follows Walsh v. Lonsdale and 20 Ind Cas 
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In a fourth class of cases 10 the doctrine of Walsh v. Lonsdale 11 was 
mixed up with the doctrine of part performance and both were invoked 
and applied to the same set of circumstances. In a fifth class of cases 12 
it was held that the equitable doctrines could not be invoked so as to 
override the express provisions of the Act. 

In John H. Arseculeratne v. J. B. M. Perera , 18 the Privy Council 
had to decide the question of the applicability of the doctrine to a 
case to which the Ceylon Ordinance VII of 1840 applied. Under that 
Ordinance a contract for the purpose of effecting a transfer of immov¬ 
able property should be made in writing and attested by a notary and 
in the absence thereof the contract “was of no force or avail in law.” 
Their Lordships held that the doctrine of part performance which had 

10. (’16) 3 AIR 1916 Cal 722 (725, 726) : 31 Ind Cas 987 (DB), Khagendra Nath 
v. Sonatan Guha. 

(’18) 5 AIR 1918 Cal 923 (924) : 41 Ind Cas 850 (DB), Jnan Chandra Das v. 
Rajani Kant a Pal. 

(’19) 6 AIR 1919 Cal 845 (846) : 67 Ind Cas 167, Mehar Ali Khan v. Aroatan- 
nessa Bibi. 

(’20) 7 AIR 1920 Cal 388 (390) : 55 Ind Cas 154 (DB), Shyam Kishore v. Umesh 
Chandra. , ' 

(’21) 8 A I R 1921 Cal 383 (384) : 61 Ind Cas 687 (DB), Earipada v. Nirod 

Krishna Ghosh. 

(’23) 10 A I R 1923 Cal 63 (65) : 49 Cal 345 : 68 Ind Cas 993 (DB), Jogpidra 
Krishna Roy v. Kurpal Harshi <£ Co. (AIR 1921 Cal 383 followed.) 

(’23) 10 AIR 1923 Cal 130 (133, 134) : 69 Ind Cas 707 (DB), Oajendra Nath Dey 

v. Ashraf Eossain. __ _ 

(’28) 15 AIR 1928 Pat 44 (45): 105 Ind Cas 63: 7 Pat 95 (DB), Mt.Akli v. Mt.Daho. 

(’30) 17 AIR 1930 Pat 53 (54) : 123 I. C. 799 (DB), Raghunatli Bhagat v. Sukan. 

11. (1882) 46 L T 858 (860) : 21 Cb D 9 : 31 W R (Eng) 109 : 52 L J Ck 2. 

12. (’28) 15 A I R 1928 All 641 (649) : 116 Ind Cas 861 : 51 All 79 (FB), Ram 
Oopal v. Tnlsi Ram. 

(’28) 15 A I R 1928 All 699 (703) : 117 Ind Cas 351 (DB), Hira Manx Singh v. 
Anmol Singh. 

(’29) 16 AIR 1929 All 831 (832): 122 Ind Cas 671 (DB), Baij Nathv.Kundan Lai, 
(’30) 17 AIR 1930 All 175 (177) : 124 Ind Cas 401, Nannhun v. Ealka. 

(’31) 18 AIR 1931 All 59 (62): 128 Ind Cas 772 (DB), Bank of Upper India, Ltd. 
v. Arif Husain. 

(’15) 2 AIR 1915 Bom 22 (23) : 39 Bom 472 : 28 Ind Cas 946, Timangowda v. 
Benepgowda. 

(’22) 9 AIR 1922 Cal 436 (439, 442) : 49 Cal 507 : 69IndCas877, SanjibChandra 
v. Santosh Kumar. 

(’16) 3 AIR 1916 Mad 821 (822) : 38 Mad 519 : 30 Ind Cas 408 (DB), Chidambara 
Chettiar v. Vaidilinga Padayachi. 

(’16) 3 AIR 1916 Mad 14 (15) : 29 Ind Cas 195 (DB), Kuppanna Qoi^nden v. 
Kuppana Gounden. 

(’19) 6 AIR 1919 Mad 1083 (1094, 1095) : 40 Mad 1134 : 43 Ind Cas 138 (FB), 
Ramanathan Chetty v. Ranganathan Chetty. 

(’31) 18 AIR 1931 Mad 580 (586) : 55 Mad 72 : 132 Ind Cas 305 (DB), Samuvier 
v. Raynasubbier. (Per Cornish, J.) 

(’16) 3 AIR 1916 Low Bur 38 (39) : 33 Ind Cas 121, Maung Bo v. MaungTun Byu. 
(’31) 18 AIR 1931 Oudh 288 (291) : 132 Ind Cas 66 : 7 Luck 16 (DB), Afsar Jehan 
v. Beche Lai. 

[See also (’24) 11 AIR 1924 All 396 (397): 79 Ind Cas 429, Ram Sarup v. Uardeo. 
(’30) 17 AIR 1930 Mad 84 (90, 97) : 121 Ind Cas 18 (DB), Venkataratnam v. 
Guravayya .] 

13. (’28) 15 AIR 1928 P C 273 ( 275) : 111 Ind Cas 351 (PC). 
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reference to s. 4 of the English Statute of Frauds had no application 
to the stringent provisions of the Ordinance by which the agreement 
was "of no force or avail in law.” 

In this state of the authorities section 53A was introduced by the 
amending Act of 1929. This section is partial importation into India ot 
the English equitable doctrine of part performance. 14 

The matter of the applicability of both these doctrines to agree¬ 
ments made before the enactment of the new- section directly came into 
question the next year in Ariff v. Jadunath , 16 In that case A, the 
owner, agreed in 1913 to grant a permanent lease to B and gave him 
possession. B built upon it. The performance of the agreement by 
execution of a registered instrument was refused in 1918. A gave notice 
to quit in 1922 and subsequently sued B for ejectment. At the date of 
the suit B’s right to have the contract specifically performed had been 
barred by limitation. Their Lordships after reviewing the English law 
relating to part performance of a contract held that neither the doctrine 
of Walsh v. Lonsdale 10 nor the doctrine of part performance applied, 
so as to relieve a transaction from the operation of the statute. As to 
the doctrine of part performance, their Lordships observed as follows: 

“ Whether an English equitable doctrine should in any case be 
applied so as to modify the effect of an Indian statute may well 
be doubted; but that an English equitable doctrine affecting the 
provisions of an English statute relating to the right to sue upon a 
contract, should be applied by analogy to such a statute as the 
Transfer of Property Act and with such a result as to create 
without any writing an interest which the statute says can only 
be created by means of a registered instrument, appears to their 
Lordships, in the absence of some binding authority to that effect, 
to be impossible.” 

As to the doctrine of Walsh v. Lonsdale their Lordships referring to 
the legal position if the contract had been, at the date of the suit, 
capable of specific performance, observed : 

“ Had he (b) been so entitled, the position would be very 
different, for then the respondent could claim to have executed in 
his favour by the appellant (a) an instrument in writing which he 

14. (’38) 25 AIR 1938 Cal 97 (99) : ILR (1938) 1 Cal 607: 176 Ind Cos 41 (DB), 
Mohammad Huslien v. Jamini Nath. 

(’36) 23 Am 1936 Lah 5 (5):157 I. C. 839, Banarsi Dass v. Ali Muhammad. 

(’41) 45 Cal W N 132 (136) (DB), Probodh v. Dantmara Tea Co., Ltd. 

( 39) 26 AIR 1939 Cal 163 (166) : ILR (1938) 2 Cal 328 : 182 Ind Cas 389 (DB), 
Nakul Chandra v. Kalipada. 

(’34) 21 Am 1934 Lah 761(752): 154 I.C. 1088(DB), Kaura Ram v. Chaman Lai. 

S 2 ? 1941 Lah 407 ^ 41 °) : ILR ( 1942 ) Lah 79 197 Ind Cas 282 (FB), 

ohanhrt v. Milkha Singh. (The section is not a reproduction of the English doc- 
: trine though it is based upon it.) 

(32) 19 Am 1932 Sind 42 (43, 44) : 25 Sind L R 433 : 139 Ind Cas 388 (DB), 
Mahmed Tahir v. Mian Pirbux. 

MR 1991 p 0 79 ( 82 > : 131 Ind Cas 762: 58 Ind App 91: 68 Cal 1235 
(On appeal from Am 1929 Cal 101.) 

16. (1882) 81 W R (Eng) 109 (110) : L R 21 Ch D 9 : 62 L J Ch 2 : 46 L T 853. 

T.P.62. 
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could duly have registered, the appellant's ejectment action being- 
stayed in the meantime .” 

It may be noted that their Lordships did not say that if the contract 
was capable of specific performance, the principle of Walsh v. Lonsdale 
would apply. They merely stated that the fact would enable the 
defendant in the suit for ejectment to have the suit stayed while he 
filed a separate suit to enforce specific performance of the contract. The 
view was reiterated in Currimbhoy v. Creet. 17 The position was made 
still more clear in Pir Bux v. Mahomed Tahar , 18 where A agreed to 
transfer property to B but did not execute a conveyance. B without 
any authority from A entered into possession and A sued for ejectment. 
The ejectment was decreed. After observing that a contract for sale of 
immovable property in India does not of itself create any interest in 
the property, their Lordships stated as follows : 

“The defendant’s proper course in the present case, as Lord 
Russell of Killowen points out in Ariff v. Jadunath 18a would 
have been to have founded on the agreement of sale and to have- 
applied for a stay of the proceedings in order to enable him to 
compel the plaintiff to execute an instrument in his favour which 
he could have duly registered. The remedy thus available to the 
defendant would not have depended on any recognition of the 
agreement of sale as in itself a defence to the action of ejectment, 
but rather on the principle that the Court will not grant a decree 
of ejectment which can at once be rendered ineffective by the 
same Court being required to grant a decree of specific performance 
resulting in reinstatement. But the defendant did not ask for a 
stay, and did not raise any action for specific performance. Now 
he is too late to do so; the agreement of sale has become un¬ 
enforceable. 

****** 


“The result is that, under the law applicable to the present 
case, an averment of the existence of a contract of sale, whether 
with or without an averment of possession following upon the 
contract, is not a relevant defence to an action of ejectment in 
India. If the contract is still enforceable the defendant may found 
upon it to have the action stayed, and by suing for specific 
performance obtain a title which will protect him from ejectment. 
But if it is no longer enforceable, its part performance will not 
avail him to any effect.” 

See also the undermentioned coses 19 to a similar effect. 


17. (’33) 20 AIR 1933 P C 29 (32) : 60 Cal 980 : 60 Ind App 297 : 141 Ind Cas 
209. (On appeal from AIR 1930 Cal 113.) 

18. (’34) 21 AIR 1934 P C 235 (237, 238) : 58 Bom 650 (657, 658) : 61 Ind App 
388 : 29 Sind L R 74 : 151 Ind Cas 326 (PC). 

18a. (’31) 18 AIR 1931 P C 79 (82) : 58 Cal 1235 (1246) : 58 Ind App 91 (101) : 


131 Ind Cas 762 (PC). 

19. (’35) 22 AIR 1935 Rang 230 (232) : 13 Rang 274 : 157 Ind Cas 565 (FB), Ma 
Kyi V. Maung Thom. (2 Rang 285 : AIR 1924 Rang 214; 2 Rang 313 : AIR 1925 
Rang 1; 2 Rang 479: AIR 1925 Rang 119; 4 Rang 368 : AIR 1927 Rang 33; 5 Rang 
679 : AIR 1928 Rang 53 and 6 Rang 270 : AIR 1928 Rang 321 held wrong law.). 
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(-38) 25 AIR 1938 Mad 357 (359) : I L R (1938) Mad 829 : 174 Ind Cas 493 (SB), 
Ramachandra Naidu v. Vengama Naidu. (Widow obtaining decree for main- 
tenance against X —Maintenance made a charge on property —X selling property 

to Y _Widow agreeing with Y that if Y paid balance of maintenance amount due 

; to widow she would release her charge on the property — Balance not paid — Y 
selling property to Z and Z suing for possession — Doctrine of part performance 
does not apply.) 

(’37) 24 AIR 1937 All 328(332): 169 Ind Cas 145 (DB), Sewak Ram v. Municipal 
(Board, Meerut. (Covenant for renewal of lease, before introduction of S. 53A — 
Lessee cannot resist ejectment by landlord under S. 53A.) 


(’36) 23 AIR 1936 Oudh 102 (104) : 159 Ind Cas 316 (DB), Janki v. Kanhaiya 
Lai. (Lease executed before S. 53A — Neither S. 53A nor the doctrine of part 
performance applies — AIR 1931 P C 79 followed.) 

(’36) 23 AIR 1936 Nag 232 (282) : I L R (1937) Nag 242 : 165 Ind Cas 934, 
Krishnabai v. Parwatibai. (Case before S. 53A was introduced—A I R 1931 P C 
79 followed.) 

(’35) 22 AIR 1935 Rang 448 (448) : 160 Ind Cas 325, Saya Hman v. Saya Hla - 
(Case before S. 53A was introduced — Doctrine of part performance is not appli¬ 
cable except under S. 53A.) 

(’34) 67 Mad L Jour (s N) 62 (62) (DB), (Even if at the date of the suit by the 
legal owner the defendant in possession had an enforceable contract of sale in his 
favour, he cannot rely upon the fact as a defence to the claim for ejectment — 

[iHe could at least only apply for stay of the ejectment suit till he could obtain a 
decree for specific performance in proper proceedings.) 

(’35) 37 Bom L R 246 (247) (DB), Chand Ahmedalli v. Ravji Tanaji. (Case 
before S. 53A was introduced—A I R 1934 P C 235 followed.) 

(’35) 22 AIR 1935 Rang 84 (06) : 12 Rang 589 : 154 Ind Cas 9 (DB), Official 
Assignee v. M. E. Moola Sons Ltd. (AIR 1931 P C 79 followed.) 

(’35) 22 AIR 1935 Mad 404 (408) : 164 Ind Cas 353 (DB), Muthuswami Ayyar v. 
Loganatha Mudali. (AIR 1934 P C 234 followed.) 

(’34) 21 AIR 1934 Mad 583(583): 153 Ind Cas 16 (DB), Appala Raju v.Oandreddi 
Naganna. (AIR 1930 Mad 1021, reversed.) 

(’35) 22 AIR 1935 Bom 208 (211): 156 Ind Cas 779 (DB), Nemtulla v. Safiabu. 

(’36) 23 AIR 1936 Bom 290 (292) : 60 Bom 736 : 164 Ind Cas 632 (DB), Dnyane - 
shwar Krishna v. Anant Vastideo. 

(’33) 20 AIR 1933 Cal 393 (396): 144 Ind Cas 598, Satyaniranjan v. Habibar 
Sobhan. 


(’35) 22 AIR 1935 Cal 541 (542): 62 Cal 492 : 159 Ind Cas 20, Durgapada v. 
Nrisingha. (Suit for ejectment of lessee under an unregistered lease brought before 
enactment of S. 53A—Lessee is liable to be ejected and doctrine of part performance 
is not available to him.) 

(’35) 22 AIR 1935 Pat 291 (296) : 14 Pat 672 : 157 Ind Cas 98 (FB), Ramkrishna 

Jha v. Jainandan Jha. (Suit commenced before S.53A was introduced_Doctrine 

of part performance is not available in view of A I R 1931 P C 79.) 

(’34) 21 AIR 1934 Pat 546 (548) : 152 Ind Cas 498 (DB), Muktesioar v. Barakar 
Coal Co. Ltd. (Suit before enactment of S. 53A — Doctrine of part-performance 
cannot operate to nullify statutory requirement of a registered instrument—A I R 
1931 P C 79 followed.) 

('33) 20 A I R 1933 Pat 485 (486) : 144 Ind Cas 788, Aziz Ahmad v. Alauddin 
Ahmad. 

t R \ 94 ° Cq1 254 (257) : 189 Ind Caa 249, Hari Pada Mukherjec v, 
&lokesh\ Dev t. (The English doctrine of part performance is not available in India 
by way of defence to a suit for ejectment except under provisions of S. 53A of the 
,,,i^ e 4 r T °! Property Act and in cases to which that section is applicable.) 

(35) 22 AIR 1935 Mad 404 (408): 164 Ind Cas 353 (DB), Muthuswami Ayyar v. 
. Loganatha Mudali. 

* ml! 3 A 1 ? 1986 Nag 174 (176 ) : 164 Ind 043 557 • ML v. Afd. Saved . 

• part performance not applicable apart from provisions of S. 53A.) 
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.. 4 ‘ SC ° P ® of the section ' - As has been seen in Note 3, this 
section partially imports into this country the English equitable doctrine 

of part performance. Apart from this section and except as provided 
theiein the doctrine of part performance is not applicable in India. 1 

The chief differences between the English doctrine of part per. 
lormance and the present section are as follows: 

(l 1 The contract to which the English doctrine is applicable may 
l>e o) at. The contract to which this section applies must be 
in writing signed by the transferor. 2 

( 2 ) Under this section, the transferor is only debarred from 

enforcing any right in respect of the property other than 
a right expressly provided by the terms of the contract. The 
transferee cannot sue for any declaration of his right on the 
basis of part performance. Under the English law both the 
parties can claim as plaintiff that the contract be carried into 
execution, and each can resist a suit by the other claiming 
rights in violation of the contract. 3 

(3) Under the English law, the part performance of a contract 

gives rise only to an equity and not to a legal right. But 
under the present section the part performance gives rise to a 
statutory right of defence. The right is, however, one, which, 
but for the lack of some formality, the party would have, 
under the written agreement. The section does not give any 
right which the informal agreement itself will not give. 4 

5. Section if retrospective in operation. — It has been held 
that the section is not retrospective in the sense that it can be applied 
to cases where the act of part performance was before the section came 
into operation and a suit was pending at the time it came into 


(’16) 3 AIR 1916 Mad 14 (15): 29 Ind Cos 195 (DB), Maniyam Kupanna Goundan 
v. Kupanna Goundan. 

[See also (’41) 28 A I R 1941 Cal 33 (37) : 192 Ind Cos 751, Scrajul Haquc v. 
Dtvijendra Mohan. (Where provisions of Registration Act were applicable, 
doctrine of part performance not applied.)] 

Note 4 

1. (’38) 25 AIR 1938 Mad 746 (748): 182 Ind Cas 299, Md. Rowtlierv. Tinnevclly 
Municipality. 

(’35) 22 AIR 1935 Rang 448 (448) : 160 Ind Cas 325, Saya Hinan v. Saya Hla. 

2. (’41) 28 A I R 1941 Bom 346 (348) : I L R (1941) Bom 529 : 198 Ind Cas 188 
(DB), Bechardas v. Alimcdabad Borough Municipality. 

(’38) 25 A I R 1938 Cal 97 (103) : 1 L R (1938) 1 Cal 607 : 176 Ind Cas 41 (DB), 
Mahammad ffushen v. Jamini Nath. 

(’34) 21 A I R 1934 Pat 546 (547) : 152 Ind Cas 498 (DB), Muktestcar Trigunait 
v. Barakar Coal Co. 

(’33) 20 AIR 1933 Pat 485 (487) : 144 Ind Cas 788, Aziz Ahmad v. Alauddin. 

(’34) 21 A I R 1934 Rang 127 (129) : 151 Ind Cas 227, Ma Mya v. Annamalai 
Chettyar. 

I’33) 20 AIR 1933 Rang 136 (138) : 144 Ind Cas 825, V Lu Pe v. Co Kim Seng. 

3. (’38) 25 AIR 1938 Cal 97 (103) : I L R (1938) ICal 607 : 176 Ind Cas 41 (DB), 
Mahammad Hushen v. Jamini Nath. 

4. (’39) 26 AIR 1939 Pat 296 (303): 182 Ind Cas 618, Bam Lai v. Mt. BibiZolira. 
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operation. 1 But there is a difference of opinion as to whether it is 
retrospective in the sense that it will apply to cases where the part 
performance was before the section came into operation, but the suit 
is instituted after it came into operation. According to one line of 
decisions, 2 the section is not retrospective so as to affect acts of part 
performance which took place before 1st April 1930 (the date on which 
the section came into operation) whether the suit is filed before or after 
that date. In the undermentioned cases 3 the contrary view has been 


Note 5 

1. (’34) 21 A IB 1934 P C 235 (238) : 151 Ind Cas 326 : 58 Bom 650 : 61 Ind App 
388 (PC), Pir Bux v. Md. Tahar. 

(’37) 24 AIR 1937 All 10 (11) : 166 Ind Cas 812 : ILR (1937) All 312 (DB), S/tt/am 
Sunder v. Din Shah. 

(’39) 26 AIR 1939 Bom 31 (34) : 180 Ind Cas 40 : ILR (1939) Bom 71 (DB), 
Tukaram v. Atmaram. 

(*35) 22 AIR 1935 Cal 541 (543) : 62 Cal 492 : 159 Ind Cas 20, Durgapada 
Karmdkar v. Nrisingha Chandra. 

(’35) 22 AIR 1935 Mad 404 (408, 409) : 164 Ind Cos 353 (DB), Muthuswami Ayyar 
v. Loganatha Mudali. 

(’37) 24 AIR 1937 Nag 74 (76) : ILR (1936) Nag 115 : 170 Ind Cas554 (DB), Uari 
Prasad v. Hanumant Rao. 

('34) 21 AIR 1934 Pat 546 (547) : 152 Ind Cas 498 (DB), Mukteswar Trigunait 
v. Barakar Coal Co. 

(’35) 22 AIR 1935 Pat 291 (297) : 157 Ind Cas 98 :14 Pat 672 (FB), Ramkrishna 
Jha v. Jainandan. 

[See also (’35) 22 AIR 1935 Bom 208 (211) : 156 Ind Cas 779 (DB), Nevdulla 
Tyeballi v. Safiabu Allibhai.) 

2. (’32) 19 AIR 1932 Mad 734 (736) : 139 Ind Cas 870 : 56 Mad 169 (DB), Kanji 
& Mulji Bros. v. Sliunmtigam Pillai. 

(’36) 23 AIR 1936 Mad 916 (916) : 166 Ind Cas 535, Katireddi v. Sivarama 
' Reddi. 

(’34) 67 Mad L Jour (S N) 62 (62) (DB). 

(’34) 21 AIR 1934 All 701 (701) : 151 Ind Cas 388, Gawri Shankar v. Gopal Das. 
(’35) 22 AIR 1935 Bom 91 (93): 154 Ind Cas 583, Cooverjee v. Vasant Theosophical 
Co-operative Housing Society Ltd. 

(’38) 25 AIR 1938 Cal 795 (796) : 179 Lid Cas 475, Mohendra Narayan v. Pro- 
fulla Kumar. 

(’36) 23 AIR 1936 Nag 282(282) : ILR (1937) Nag 242 : 165 Ind Cas934, Krisloia - 
bai v. Parwalibai. 

(’36) 23 AIR 1936 Oudh 306 (307) : 162 Ind Cas 712 (DB), Ramji Lai v. Secy, of 
State. 

(’36) 23 AIR 1936 Oudh 102 (104) : 159 Ind Cas 316 (DB), Janki v. Kanhaiya 
Lai. 

(’38) 25 AIR 1938 Pat 337 (346, 352): 17 Pat 460 : 176 Ind Cas 273 (DB), Jag - 
damba Prasad v. Anadi Nath. 

(’39) 26 AIR 1939 Pat 488 (489) : 184 Ind Cas 504 (DB), Baldeo Singh v. Sk. 
Muhammad Akhtar. 

(’34) 18 R D 572 (572), Dalchand v. Babboo Singh. 

[See also (’41) 28 AIR 1941 Oudh 41 (43) : 190 Ind Cas 85 : 16 Luok 99 (DB), 
Tauqir AJi v. Ram Ratan Singh. (Doubtful whether it has retrospective effect.) 
(’31) 18 AIR 1931 Mad 580 (586) : 132 Ind Cas 305 : 55 Mad 72 (DB), Samuvicr 
v. Ramasubbier. (Per Cornish, J.)] 

3. (’34) 21 AIR 1934 All 768 (770): 163 Ind Cas 717, Gajadhar Misir v. Bechan 
Chamar. 

(’33) 20 AIR 1933 Bom 881 (884) : 145 Ind Cas 557, Suleman Haji Ahmed Umar 
v. Paid. 
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lt e r n »*7! y tbe T ti0n WlU apply where «» suit is instituted 

Wore tha ltr T. 1930 ^ *1 “* ° f Part performaDce took place 

before that date. This view proceeds upon the ground that this section 

of ml w ^ T refeiTed ‘° ‘ D S ’ 63 of the ““ending Act XX 
of 1929 as being not retrospective. It is submitted that the latter of the 

J \0 conflicting views is preferable to the former. As will be seen in 

Rote 13, the section does not create any title to or substantive right in 

the property in favour of the transferee. It merely creates a right of 

defence in answer to a suit by the transferor. As pointed out in Ko Po 

Azo v. 31 a img Lu Khin* in considering whether a person is entitled 

to bring such a defence, the date on which the agreement or contract 

was entered into is really not relevant, mat is relevant is really the 

date on which the suit was filed. The absence of reference to this 

section in s. 63 of the amending Act XX of 1929 would also seem to 

indicate, if anything, that the section would be retrospective in the 
sense referred to above. 


6 . Contracts to transfer.” — The section applies only where 
any person contracts to transfer property. A document of transfer 
which is not registered or not completed in the manner prescribed by 
law, may, as will be seen in the Notes on S. 54, operate as a contract 
to transfer. Consequently, the section applies not only to contracts to 
transfer as such, but also to instruments of transfer. This is made clear 
by the words “or where there is an instrument of transfer” in the 
fourth paragraph of the section. 1 


(’40) 27 A I R 1940 Bom 90 (93) : I L R (1940) Bom 50 : 187 Ind Cas 27 (DB), 
Bustamji Dossabhai v. Bai Moti. 

(’40) 27 A I R 1940 Bom 193 (194) : 189 Ind Cas 106 (DB), Manilal Maganlal v. 
Bai Champa. 

4’37) 24 AIR 1937 Cal 467 (467) : 170 Ind Cas 267, Ashutosh v. Nalinakshya. 
(’38) 25 A I R 1938 Cal 97 (99, 100, 104) : I L R (1938) 1 Cal 607 : 176 Ind Cas 
41 (DB), Mahomed Hushen v. Jamini Nath. 

(41) 28 A I R 1941 Cal 33 (36) : 192 Ind Cas 751, Serajul Hague v. Dicijendra 
Mohan. 

(’41) 28 AIR 1941 Cal 287 (287), Jagad Bhushan v. Panna Lai. 

(’36) 23 AIR 1936 Lah 5 (5) : 157 Ind Cas 839, Banarsi Das v. Ali Muhammad. 
(Obiter.) 

(’36) 23 AIR 1936 Nag 254 (256) : 165 Ind Cas 957, Khultca Sukhra v. Laharsai. 
(’38) 25 A I R 1938 Nag 377 (383) : 181 Ind Cas 126 : I L R (1939) Nag 432 (DB), 
Mulji Sickka d Co. v. Nurmohammad. 

(’40) 27 AIR 1940 Nag 396 (400) : 191 Ind Cas 881, Balaram v. Kewalram. 

(’37) 24 A I R 1937 Pat 36 (37, 38) : 15 Pat 786 : 166 Ind Cas 797 (DB), John 
Wakefield v. Sayeeda Khatoon. 

(’40) 27 A I R 1940 Pat 385 (388, 392) : 19 Pat 752 : 189 Ind Cas 513 (FB), Tika 
Sao v. Hari Lai. (There is no inconsistency in the view that S. 53A is retrospec¬ 
tive while S. 27A, Specific Relief Act, is not so.) 

(’37) 24 A I R 1937 Rang 402 (405) : 1938 Rang L R 216 : 172 Ind Cas 929 (DB), 
Ko Po Mo v. Mg. Lu Khin. 

(’39) 26 AIR 1939 Rang 175 (177) : 182 Ind Cas 651, Daw Ti v. Mg. Po Sating. 

4. (’37) 24 AIR 1937 Rang 402 (405): 1938 Rang L R 216: 172 Ind Cas 929 (DB). 

Note 6 

1. (’39) 26 AIR 1939 Oudh 85 (86) : 179 Ind Cas 635, Jumman Khan v. Jagan. 
nath. 
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A lease is a transfer of property, and the section was held to apply Section 53A 
to an unregistered instrument of lease,” In the undermentioned case Notes o- 
before the introduction of the section, it was, however, held by the 
Lahore High Court, that in the case of a lease the transaction can 
never be said to be completed and that consequently the doctrine of 
part performance did not apply. This would not be good law under 

the section. 

A surrender by a tenant to the landlord is not a transfer and the 
section has no application to such a case. 4 

A family arrangement cannot be said to operate as a transfer of 
property or of a contract to transfer property. Such an arrangement 
may be made orally, but if in writing, registration is necessary for its 
validity under s. 17 of the Indian Registration Act. Consequently, it 
has been held that where such arrangement is in writing, but not 
registered, S. 53A has no application to the case and that the defect in 
the want of registration cannot be cured. 6 The view that had been taken 
in some cases, 8 before the section was introduced, that the doctrine of 
part performance could be applied to family arrangements also is no 

longer good law. 

7. Consideration. — It was held in some cases before this section 
was enacted that the doctrine of part performance was applicable even 
to gifts, 1 and in other cases that it did not apply. 2 In the case noted 

2. (’87) 24 AIR 1937 All 10 (12) : 166 Ind Cas 812 : ILR (1937) All 312 (DB), 

Shyam Sunder v. Din Shah. 

(’39) 26 AIR 1939 Oudh 85 (86) : 179 Ind Cas 635, Jumman Khan v. Jagannath. 

{’36) 23 AIR 1936 Lah 5 (5) : 157 Ind Cas 839, Banarsi Das v. Ali Muhamad. 

(Lessee under prior unregistered lease — Possession and continuous payment of 
• rent to landlord — Part performance can be invoked against subsequent lessee.) 

3. (’27) 14 AIR 1927 Lah 489 (490) : 102 Ind Cas 48, Bissu Mai v. Ram Kishan. 

4 . (’40) 27 AIR 1940 Nag 175 (176) : ILR (1940) Nag 177 : 190 Ind Cas 766, 

Sakharam v. Daryao Singh. 

5. (’37) 24 AIR 1937 All 578 (580) : 170 Ind Cas 843 : ILR (1937) All 817 (FB), 

Mt. Mahade i Kunwar v. Padarath Chaube. 

(’39) 26 AIR 1 1939 All 629 (531): 184 I.C. 91 (DB), Tulshi Ram v. Oovind Singh. 

6. (’24) 11 AIR 1924 Nag 373 (374) : 78 Ind Cas 58, Bakaram v. Narayan. 

(’29) 16 AIR 1929 Oudh 373 (375) : 4 Luck 57:116 Ind Cas 59 (DB), Site! Singh 
v. Gijindra Bahadur Singh. 

f^) 20 AIR 1933 Lah 648 (650) : 144 Ind Cas 396 : 14 Lah 635 (DB), Ram Lai 
v. Sita Bai. ’ 

Note 7 

1. (’27) 14 AIR 1927 Nag 402 (403): 105 Ind Cas 431, Ramrao v. Gidabrao. 

<’27) 14 AIR 1927 Rang 128 (128) : 101 Ind Cas 703, U Sayainda v. U Tha 

Mangala. (The rule that where a donee of property is in bona fide possession of 
it though the gift had not been perfected by a registered instrument in accordance 
with law, the donor cannot oust the donee is not applicable to a donee from the 
donee, neither of the deeds of gift being registered.) 

2. (’29) 16 AIR 1929 Rang 316 (317) : 123 Ind Cas 142, Maung Hla v. Maung 
Po Htax. 

4*29) 16 AIR 1929 Rang 272 (273) : 123 Ind Cas 139, Maung Thu v. Maung 
Shwe Hla. 

[See (*28) 15 AIR 1928 Bom 250 (252): 109 I. C. 149 (DB), Hiralal Chimanlal v. 

Gavari Shanker. (Insofar as the decision says that,because spedfic performance 
cannot be granted, the doctrine does not apply, it is not correct—See Note 2.)] 
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below, 3 4 also decided before this section was introduced, it was held that 
the doctrine of part performance did not apply to a gift by way of 
sankalp at the time of marriage, as marriage under the Hindu law was 
a sacrament and not a contract for consideration. The section makes 
it clear that it applies only to contracts to transfer for consideration 
and not to gifts. 


8. “ Immoveable property.” _ The section applies only to 
contracts to transfer immovable property. It does not apply to con. 
tracts to transfer moveable property. 1 Even under the English law, the 
doctrine was not applicable to contracts relating to moveable property. 2 

9. Contract must show clearly terms of transfer. — It 

has been seen in Note 1 that the doctrine of part performance in England 
is applicable only where the acts of part performance unequivocally 
give rise to an inference of a contract. When this is established, the 
Court could go into parol evidence to ascertain the terms of the 
contract. Under this section, there is no question of the Court taking 
any parol evidence as to the terms of the contract. The contract itself 
must be in writing, 1 and must show clearly what are the terms neces¬ 
sary to constitute the transfer. 2 

• If there is no contract in writing , the mere fact that there is a 
document from which the terms necessary to constitute a transfer can 
be ascertained is not sufficient. 3 


A document merely referring to a previous oral agreement to 
transfer and its terms is not a “contract in writing” such as is required 
by the section, though a document which reduces to writing the terms 
of a previous oral agreement would be. In Maung Ohn v. Maiing 
Po Kwe 4 their Lordships pointed that "a distinction must be drawn 
between a writing which is a reduction into writing of a previous oral 
agreement ■which would fall within the provisions of section 53A, and a 
writing in which there is a mere reference to a previous oral agree¬ 
ment.” In that case, a document styled a receipt and reciting a 


3. (’28) 15 AIR 1928 All 699 (703) : 117 Ind Cas 351 (DB), Hira Maui Singh v. 
Anmol Singh. 

Note 8 


1. (’34) 21 AIR 1934 Rang 303 (304) : 152 Ind Cas 431, Bhabi Dutt v. Ramlal- 
byamal. 

2. See ’(30) 17 AIR 1930 Mad 84 (95) : 121 Ind Cas 18 (DB), Venhataratnam 
v. Guravayya. 

Note 9 


1. (’37) 24 AIR 1937 Nag 402 (406): 174 Ind Cas 7, Tola Ram v. Harischandra. 
(’40) 27 AIR 1940 Oudh 409 (410) : 190 Ind Cas 143 (DB), Ram Jiwan v. Hann- 

man Prasad. 

(’36) 23 AIR 1936 Nag 282 (282): ILR (1937) Nag 242: 165 Ind Cas934, Krishna - 
bai v. Parwatibai. 

2. (’37) 24 AIR 1937 All 36 (38) : 166 Ind Cas 897 (DB), A. P. Bagchi v. Mrs . 
Morgan. 

(’33) 20 AIR 1933 Bom 381 (384) : 145 Ind Cas 557, Suleman v. Patell. 

3. See the cases cited in foot-notes (4) and (5). 

4 . (’38) 25 AIR 1938 Rang 356 (357): 177 Ind Cas 977: 1938 Rang L R 692 (DB). 
(Confirming AIR 1938 Rang 49.) 
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previous agreement to sell was held not to be a contract in writing 
sufficient for the purposes of this section, though from it, the terms 
necessary to constitute a transfer could be ascertained. The same view 
was expressed in a later case of the same High Court. 6 In the under- 
mentioned cases 6 a document styled a receipt but which, in essence, 
contained all the essential terms of a contract to transfer, was held to 
be sufficient for purposes of this section. 

10. Acts of part performance under the section.— Under 
the English law as seen in Note l, the act of part performance must 
be not only unequivocally referable to a contract, but must have so 
changed the position of a party as would make it fraudulent on the 
part of the other party to claim that the contract was not valid for 
want of writing. Under the present section, 

(1) the transferee must have taken possession, 1 or, 

(2) if he was already in possession must have continued in 

possession and must have further done some act in fur¬ 
therance of the contract. 

The contract itself, contemplated by the section, being in writing from 
which “the terms necessary to constitute the transfer can be ascertained 
with reasonable certainty,” it is conceived that the “act in furtherance 
of the contract” referred to in the second paragraph need not be 
construed as having the same meaning and limitations as the act of 
part performance in England. It need not, of itself, unequivocally 
have reference to the contract. It may be shown by evidence to be in 
furtherance of the contract though of itself it may be equivocal, e.g., 
the payment of money. 2 

The possession taken or continued must have been in pursuance 
of the contract to transfer . 3 "Where possession is not taken under the 


5. (’39) 26 AIR 1939 Rang 206 (207): 182 Ind Cas 523: 1939 Rang L R 575 (DB), 
Shira Khatoon v. Mg. Pan. 

6. ('34) 21 AIR 1934 Rang 304 (306) : 13 Rang 17 : 154 Ind Cas 13, Ma Thet v. 
Ma Se Mai. 

(’40) 27 AIR 1940 Oudh 1 (5) : 184 Ind Cas 401 : 15 Luck 43, Firdos Johan v. 
Mahomed Yunus. 

Note 10 


1. (’36) 162 Ind Cas 881 (882) (Nag), Zenabbi v. Gajananrao. (Where no posses¬ 
sion is given or intended to be given to the transferee no reference to the question 
of retaining it under S. 53A can arise.) 

{ 83) 17 R D 201 (202), Dhanai Chamar v. Chunni. 

2* (’34) 21 AIR 1934 Rang 304 (306) : 13 Rang 17 : 154 Ind Cas 13, Ma Thet v. 

Ma Se Mai. (Payment of part of purchase price is act in furtherance of contract 
of sale.) 


(’41) 28 AIR 1941 Oudh 41 (43) : 190 Ind Cas 85 : 16 Luok 99 (DB), Tauqir Ali 

v. Rom Baton. (Payment of consideration and mutation are acts in furtherance of 
contract.) 

3* (’86) 164 Ind Cas 1009 (1010) : I L R (1937) 1 Cal 65, Simbhuram Beriwalla 
v. GulearUal Thakur. I 

(’86) 40 Cal W N 1176 (1179) (DB), Bahadur Singh v. Jyolirupa Debi. 

(’36) 23 AIR 1936 Pat 372 (378) : 15 Pat 460 : 163 Ind Cas 501 (DB), Kuchwar 
. lAme d Stone Co., Ltd. v. Secy, of State. 
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contract, but de hors the contract as where the promisee takes possession 
by trespass, he cannot, in a suit for ejectment, plead part performance. 4 

The section does not require any concurrent act or any specific 
consent on the part of the transferor to the taking or the continuance 
of possession by the transferee in pursuance of the contract. A let a 
house to B as a tenant. C, B’s wife, agreed to purchase the house from 
A, paid consideration, got the house repaired, paid municipal taxes, and 
lived in the house with her husband B, without payment of rent to A. 
It was held that C took possession of the house in pursuance of the 
contract, and that the fact that A did not tell C that she should take 
possession was immaterial. 5 


11. Third paragraph — Transferee’s willingness to per¬ 
form his part _This is an essential condition before the transferor is 

debarred from enforcing his rights to the property against the transferee. 1 
“He who seeks equity must do equity.” The section being based on 
equitable principles, the transferee, if he wishes to take advantage of 
it, must also be prepared to do his part. The third paragraph is based 
on this principle. The words “has performed” and ‘ or is willing to 
perform” mean complete performance or complete willingness. It is not 
a sufficient compliance with the section that the transferee should ha^ 
performed his part of the contract to some extent.” 

12. Section applies only if the contract or transfer is 
invalid for want of completion in the prescribed manner. - 
The section has no application where the contract to transfer or the 
instrument of transfer is invalid on any ground other than that it was 
not completed in the manner prescribed by the law for the time being 
in force. Where the flaw in the transferee’s position is not a defect of 
form or the absence of some formality, normally necessary, but is one 
which, apart from form, renders the transaction unenforceable, the 
equitable doctrine of part performance is not applicable. 1 Thus, the 
doctrine of part performance does not apply to the following cases : 

(l) An agreement to transfer land to a legal practitioner which is 
void under S. 28 of the Legal Practitioner’s Act. 2 


■32) 19 AIR 1932 Sind 42 (45): 25 Sind L R 433: 139 Ind Cas 388(DB), Mahomed 
Tahir v. Mian Pirbux. 

k (’32) 19 AIR 1932 Sind 42 (45) : 25 Sind L R 433 : 139 Ind Cas 388 (DB), 
Mahomed Tahir v. Mian Pirbux. 

[. (’40) 27 AIR 1940 Oudh 1 (3, 4) : 184 Ind Cas 401 : 15 Luck 43, Ftrdos Jahan 
v. Mohamed Yunus. 

Note 11 

l (’41) 45 Cal W N 132 (136) (DB), Probodli Kumar v. Danlmara Tea Co Ltd. 
>' . 41) 28 A I R 1941 Bom 346 (348) : I L R (1941) Bom 529 : 198 Ind Cas 188 
(DB), Bechardas Damodardas v. Ahmedabad Borough Municipality. 

Note 12 

. (’ 27 ) 14 AIR 1927 Nag 177 (179) : 100 Ind Cas 863, Narayan v. Vithoba. 

’*33) 20 \IR 1933 Mad 364 (366) : 150 Ind Cas 660, Narasayya w.Somayya. 

•29) 16 AIR 1929 Rang 181 (181) : 126 Ind Cas 539 (DB), Ma Ngrve Hmon v. 

l!('30)11 Al/lMO Pat 61 (62): 1231. C. 408 (DB), Mt. Ramjhari v. Gokhul Singh . 
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(2) Transfer void under S. 212 of the Companies Act (VII of 1913). 

(3) Transfer of spes successionis void under S. 6 (a). 3 
See also the undermentioned cases. 4 


Section 53A 
Notes 12-13 


13. Transferor debarred from enforcing his right to the 
property. — It has been seen in Note 1 that a transferee in English 
law under a parol contract which has been partly performed, can either 
as plaintiff or as a defendant claim relief on the basis of a valid 
transfer. The present section differs from the English law in this 
respect. The right conferred by this section is a right on the part of the 
transferee to plead in defence that the transferor is debarred from 
enforcing any right in respect of the property transferred. As was 
observed by the Privy Council in Probodh Kumar v. Dantmara Tea 
Co., 1 the right conferred by the section is one available only to the 
defendant to protect his possession. 2 The section imposes a statutory 
bar on the transferor and does not confer any active title or right of 
action on the transferee. Thus, it is not possible for a person who is 
entitled to the benefit of the section to bring a suit as plaintiff for the 
purpose of enforcing his right to the property. 3 The contrary view 


3. (’33) 20 A I R 1933 Pat 165 (172) : 149 Ind Cas 491 (DB), Lalita Prasad v. 
Sarnam Singh. 

4 . (’34) 18 RD 654 (655), Phuleshara v.Sheo Baran. (Landlord and tenant—Suit 
in ejectment — Compromise — Tenant paying nazaraoa and landlord promising 
never to eject tenant—Omission to register or record compromise—Doctrine of part 
performanje applies.) 

(‘30) 17 A I R 1930 Mad 298 (301) : 126 Ind Cas 279 (DB), Stibba Rao v. Veeran . 
janeyaswami. (The doctrine cannot be used to complete a transaction against an 
idol of a temple or a cestui que trust or a minor against whom it cannot be 
regarded as operative.) 

(’29) 16 A I R 1929 Rang 335 (338) : 127 Ind Cas 368 (DB), Tafuezal Ahmad v. 
Maung Shewe Kyi. 

Note 13 

1. (’40) 27 AIR 1940 P C 1 (2) : I L R (1940) 1 Cal 250 : ILR (1940) Kar PC 11 : 
66 Ind App 293 : 185 Ind Cas 217 (PC). (On appeal from 41 Cal W N 54.) 

2. See also the following cases : 

(’38) 25 AIR 1938 Mad 746 (748) : 182 Ind Cas 299, Md. Rowther v. Tinnevelly 
Municipal Council. 

(’37) 24 AIR 1937 Mad 638 (639) : 175 Ind Cas 246, China Suryarao v. Suryo- 
chandrarao. 

(’39) 26 AIR 1939 Cal 163 (165, 166) : ILR (1938) 2 Cal 328 : 182 Ind Cas 389 
(DB), Nakulchandra v. Kalipada Qhosal . (Section 53A applies to a contract to 
transfer occupancy holding which has not been completed in the manner prescribed 
by S. 260 of the Bengal' Tenancy Aot.) 

(’37) 24 AIR 1937 Pesh 68 (60) 169 Ind Cas 958 (DB), Bhagat Amirchand 
• Laftshmichand Firm v. Ml. Bibi Fatima. (A Mahomedan exeouted a dower deed 
ln ( avour °f his wife—Deed was not registered—Wife brought a suit for a decla¬ 
ration of ownership of property on the basis of the dower deed, against the 
mortgagee of the property, the mortgage being exeouted by her husband — Held 
hat if the mortgagee be considered aa the representative of the mortgagor he was 
not enforcing any right against the wife, but was only defending his right against 
e suit brought by her — On the other hand if the mortgagee is not claiming 
mider the mortgagor, he is proteoted by the proviso to S. 63A.) 

3 ‘ (’39) 26 AIR 1939 All 604 (507) : 184 Ind Cas 233, Kashi Nath v. Mdkchhed . 
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expressed in the undermentioned cases 4 is, it is submitted, not correct. 

The words “other than a right expressly provided by the terms of 
the contract” show that the transferor is not debarred from enforcing 
rights expressly provided by the terms of the contract. 43 Thus, he can, 
where the transfer is by way of a lease, sue for damages for breach of 
an agreement as provided by the terms of the lease 5 or sue for the rent 
due. 6 A contrary view has been held in the undermentioned cases, 7 
where the transferor was held debarred from suing to enforce merely 
rights given by the contract of transfer. The expression "other than a 
right expressly provided by the terms of the contract” has not been 


(’42) 29 AIR 1942 Mad 125 (127) : 201 Ind Cas 367, Veeraraghava Rao v. Gopal 
Rao. (He cannot sue for possession.) 

(’40) 27 AIR 1940 Oudh 409 (410) : 190 Ind Cas 143 : 16 Luck 191 (DB), Ram 
Jiican v. Hanuman Prasad. 


(’40) 27 AIR 1942 Nag 113 (116) : ILR (1941) Nag 336 : 189 Ind Cas 111 (DB), 
Eashiprasad v. Bcdprasad. 

(’37) 24 AIR 1937 Nag 74 (76) : ILR (1936) Nag 115:170 Ind Cas 554 (DB), Hari 
Prashad v. Hanumantrao. 

(’36) 23 AIR 1936 Pat 372 (378) : 15 Pat 460 : 163 Ind Cas 501 (DB), Kuchtcar 
Lime & Stone Company Ltd. v. Secretary of State. (Part performance does not 
convey title to transferee.) 

(’41) 45 Cal W N 132 (136) (DB), Probodh v. Dantmara Tea Co., Ltd. (Title can 
onlv be transferred in the manner provided by the T. P. Act read with the Regis- 
tration Act.) 

4 . (’34) 21 AIR 1934 Rang 284 (286) : 154 Ind Cas 769, Mastram v. J la Ohn. 
(V transferred property to L and put him in possession—There was no registered 
deed — L transferred his right to P —P being unable to obtain possession sued D 
who was a purchaser by oral agreement from V—Held that P was entitle! to sue.) 

(’40) 27 AIR 1940 Oudh 1 (6, 7) : 15 Luck 43 : 184 Ind Cas 401, Firdos Jahan v. 
Mahomed Yunus. (Where asuitis brought by a vendee under O. 21, R. 103, Civil 
Procedure Code, be is merely seeking to protect his rights to which he is entitled 
and as such the suit is only one by way of a defence and S. 53A of the T. P. Act 
would be available to such a plaintiff.) 

(’39) 26 AIR 1939 All 611 (613) : ILR (1939) AH 809 : 184 Ind Cas 367 (DB). Ram 
Chanderv. Maharaj Kuntcar. (Suit by transferee for injunction against trans¬ 
feror’s representative from interfering with possession.) 

4a. (’41) 28 AIR 1941 Bom 346 (349) : ILR (1941) Bom 529 : 198 Ind Cas 133 
(DB), Bechardas v. Ahmedabad Municipality. 

5. (’33) 20 AIR 1933 Bom 381 (384) : 145 Ind Cas 557, Suleman v. Patell. 

6. (’42) 29 AIR 1942 Oudh 231 (236) : 199 Ind Cas 35 (DB ),Qamar Jahan Be gam 
v. Bansi Dhar. (AIR 1933 Bom 331 followed.) 


7. (’40) 27 AIR 1940 All 340 (341) : 189 Ind Cas 819, Municipal Board Etah v. 

Moradhuj (Transfer bv wav of unregistered lease—Transferor cannot sue for rent.) 
(’*39) 26 AIR 1939 Rang 188 (189) : 182 Ind Cas 956, Maung Ba v. Maung Tha 
Ryu. (Transferee under unregistered usufructuary mortgage put in possession— 
Transferor sued for redemption —Held that he could not sue.) 

(’36) 23 \IR 1936 Nag 174 (175): 164 Ind Cas 557, Mst. Xasiban v. Mohammad. 

(Unregistered lease partly performed — Lessor suing for possession on expiry of 

lea se—Held, he cannot sue.) _ , , 

(’36) °3 UR 1936 Cal 623 (629) : 62 Cal 294 : 163 Ind Cas 845, In re 
Coal Syndicate Limited. (Lessor cannot claim rent from the lessee under S. o3A 

(’io^^IR^O Bom 281 (282) : ILR (1940) Bom 4S0 : 190 Ind Cas 653, Pi pi rao 
Xilkarith v. Pumanand Sarasicati Sicami. (Suit for rent on unregistered lease 
partly performed, held not to lie.) 
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adverted to in the said decisions. It is submitted that the said view is 
not correct. 

The section has no operation against third persons. In .S'. N. 
Banerji v. Knchtvar Lime &. Stone Co., Ltd., 9 A leased property to B 
with the condition that if B transferred his interest, the lease would be 
forfeited. B transferred his interest to C but without a registered 
instrument and gave him possession of the properties. Thereupon A 
purported to forfeit the lease to B and granted a fresh lease to D who 
sued C for ejectment. It was held that the transfer by B to C was 
invalid for want of registered instrument, that the lease to B therefore 
subsisted, that D could not invoke the aid of S. 53A and claim that by 
reason of that section B’s transfer to C was valid and that he was 
entitled to claim possession from C. Their Lordships observed as 
follows : 

“The section does not operate to create a form of transfer of 
property which is exempt from registration. It creates no real 
right. It merely creates rights of estoppel between the proposed 
transferee and transferor, which have no operation against third 
persons not claiming under those persons.” 

See also the undermentioned cases to the same effect. 9 


Section 53A 
Notes 13-15 


14. “Any person claiming under him.” —A reversioner of 
a Hindu widow is not a person claiming under the widow, for the 
purpose of this section. He is, therefore, not debarred from enforcing 
his rights against the transferee from the Hindu widow by virtue of the 
provisions of this section. 1 In the undermentioned case, 2 however, it 
was held that a reversioner would be a person “claiming under the 
widow” where the alienation is for purposes binding on the estate. If 
it is established that the alienation was for purposes binding on the 
reversioners, then, S. 5SA would apply even to the reversioners. 


15. Proviso to the section. —The proviso saves the rights of 
transferees without notice of the contract or of the part performance 
thereof. 1 Explanation II to S. 3 provides that possession of a person is 

8. (’41) 28 AIR 1941 P C 128 (130) : ILR (1941) Kar P C 150 : 107 I.C. 399 (PC). 

9. (’40) 27 AIR 1940 Oudh 409 (410): 16 Luck 191 : 190 Ind Cas 143 (DB), Pam 
Jiwan v. Hanuman Prasad. (Section 53A is not available in litigation between 
transferee and third persons.) 

(’38) 1938 Nag L Jour 123 (124), Hindusingh v. Khetsingh. 

(’27) 14 AIR 1927 Oudh 482 (483) : 3 Luck 107 : 106 Ind Cas 360 (DB), Mathura 
v. Udebhan Singh. (The doctrine of part performance is one of equitable estoppel 
and a third party not being privy to the transaction on which the estoppel rests 
can take no advantage of it. The sale, even in the absence of a registered deed to 
evidence it, may be an effective sale by reason of the estoppel as a transaction 
between the vendor and the vendee, but there the estoppel ends.) 

Note 14 

J* W 26 AIR 1939 Lah 57 (57), Labhu v. Shibram. 

(41) 28 AIR 1941 Cal 287 (288), Jagad Bhusan v. Patina Lai Chandra. 

• (40) 27 AIR 1940 Nag 396 (399) : 191 Ind Cas 881, Balaram J air am v. 
Afiwalaram. 


Note 15 

, ( ‘ 88 ) 25 A P 1938 Nag 377 (383) : 1 L R ( 1939 ) Nag 432 : 181 Ind Cas 126 
( B), Mulji Stckka and Co. v. Nurmohammad. 
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notice of the title of the person in possession. In this view it is 
somewhat difficult to see what cases are contemplated by the Proviso. 
It must he assumed that the “title” referred to in the said explanation 
does not include the right of the transferee under a contract which has 
been partly performed. 

The onus is on the person claiming part performance to show that 
the transferee had notice of the contract or of the part performance 
thereof. 2 

16. Contract to transfer—Proof. — An agreement in writing 
of a lease of immovable property from year to year, or for any term 
exceeding one year or reserving a yearly rent must, under S. 17 of the 
Registration Act, be registered. But a contract for sale of immovable 
property is not compulsorily registrable. For a valid sale of immovable 
property of the value of one hundred rupees and upwards, there must 
under S. 54 of this Act, be a registered sale deed. 

Section 49 of the Registration Act now provides 1 that no document 
required by S. 17 of the Registration Act or by any provision of the 
Transfer of Property Act, 1882, to be registered shall be received as 
evidence of any transaction affecting, such property, unless it has been 
registered : provided that an unregistered document affecting immovable 
property and required either by the Registration Act or by the Transfer 
of Property Act to be registered may be received as evidence of a 
contract — 

(a) in a suit for specific performance under chapter II of the 

Specific Relief Act, 1877, 2 or 

(b) as evidence of part performance of a contract for the purposes 

of S. 53A of the Transfer of Property Act, 3 or 

(c) as evidence of any collateral transaction not required to be 

effected by registered instrument. 


(’37) 24 AIR 1937 Pesh 58 (60) : 169 Ind Cas 958 (DB), Firm Bliagat Amir 
Chand Lakhmi Chand v. Mt. Bibi Fatima. 

2. (’35) 22 AIR 1935 Rang 12 (13) : 154 Ind Cas 474, Ko Mar v. Ma May. 

Note 16 

1. The section is not retrospective, see (’32) 19 AIR 1932 Mad 734 (736): 139 Ind 
Cas 870 : 56 Mad 169 (DB), Kanji & Moolji Bros. v. Shanmugam Pillai. 

2. (’87) 1887 All W N 15 (15) (DB), Panchamlal v. Kishore. (Case before the 
amendment of S. 49, Registration Act.) 

(’85) 1885 All W N 329 (330) (DB), Sibba Khan v. Ajudhia Singh. (Do.) 

3. (’33) 17 R D 201 (202), Dhanai Chamar v. Chunni. (Where the defendant had 
advanced money to the plaintiff and he was given possession of certain land on 
the understanding that he should not be ejected until the amount was repaid, the 
defendant is entitled to the benefit of the doctrine of part performance embodied in 
S 53A of the T. P. Act and the proviso to S. 49 of the Registration Act.) 

(’38) 25 AIR 1938 Lab 721 (722, 723) : 182 Ind Cas 220 (DB), Dalip Singh v. 

J a gat Singh. 

f’36) 23 AIR 1936 Lah 366 (366) : 162 Ind Cas 314, Allah Bakhsh v. Mt. Jxxvan. 
(Where a document purporting to be a sale deed of a house should have been 
remstered but is not registered, such document, if the person is put in possession 
of°the property, can be admitted into evidence for a collateral purpose.) 
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It follows that the contract to transfer may be proved for the purpose 
of S. 53A by the production of the written contract itself where there is 
one, whether such written contract is required to be registered or not. 
Where there is no separate contract for transfer, the unregistered 
instrument of transfer is itself admissible in evidence in proof of such 
contract and part performance . 4 The principle underlying this, and 
recognised in numerous cases, is that every transfer is preceded by and 
implies a contract to transfer and that a party to a transfer which 
cannot take effect as a transfer for want of registration can fall upon 
the contract for sale implied in the instrument of transfer. See Note 23 
on S. 54. 


17. This section and section 27A of the Specific Relief 
Act compared. —Section 27A of the Specific Relief Act, 1877, newly 
added to that Act runs as follows : 


“ Subject to the provisions of this Chapter, where a contract to lease 
immoveable property is made in writing signed by the parties thereto or on 
their behalf, either party may, notwithstanding that the contract, though 
required to be registered, has not been registered, sue the other for specifio 
performance of the contract if, 

(a) where specific performance is claimed by the lessor, he has delivered 
possession of the property to the lessee in part performance of the 
contract ; and 


(b) where specific performance is claimed by the lessee, he has, in part 
performance of the contract, taken possession of the property, or, being 
already in possession, continues in possession, in part performance of the 
contract, and has done some act in furtherance of the contract : 


Provided that nothing in this section shall affect the rights of a transferee 
for consideration who has no notice of the contract or of the part performance 
thereof. 


This section applies to contracts to lease executed after the first day of April 

1930." 

• 

The above section applies only to contracts to lease immovable property , 
and enables either party to the contract to sue for specific performance 
of the contract if it has been partly performed . 1 Section 27A of the 
Specific Relief Act, in fact creates a ground of claim, whereas S. 53A 
of this Act creates merely a right of defencer But S. 27A of the Specific 


4. (’42) 29 AIR 1942 Oudh 231 (236): 199 Ind Cas 35 (DB), Qamar Jahan Bcgam 
Bansi Dhar. (A lease deed which does not comply with the provisions of S. 107 is 
admissible as evidence of the agreement contained therein and for determining the 
rights and liabilities of the parties.) 

( 33) 20 AIR 1933 Bom 381 (385): 145 Ind Cas 557, Suleman Eaji Ahmed Umar 
v. Patell. (Unregistered lease is admissible also to prove that plaintiff can enforce 
his right to claim damages for breach of agreement under one of its terms.) 


Note 17 

1. (’87) 24 AIR 1937 Nag 74 (76) : I L R (1936) Nag 115 : 170 Ind Cos 554 (DB) ; 

an Prasad v. Eanumant Rao. (Lessor and the lessee may enforce specifically 
‘-tract to grant a lease by compelling registration, where there is part per. 


2. ('37) 24 AIR 1937 Nag 74 (77) : I L R (1936) Nag 115 : 170 Ind Cas 554 (DB), 
art Prasad v. Eanumant Rao, 


Section 53A 
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Relief Act does not prevent a lessee from claiming the benefit of s. 53a 
if the case falls within that section. 

18. Law in provinces to which this Act does not apply. 

— The principles of this section which is based on equity, are applicable 
even in provinces to which this Act does not apply. 1 Even before this 
section was introduced into this Act, the English doctrine of part 
performance had been applied in those provinces as being in conformity 
•with justice, equity and good conscience. 2 In the undermentioned case 3 it 
was, however, observed that unless the section can be taken as embodying 
some general rule of equity which would prevail in India, apart from 
the provisions of the Act, it can have no force in the Punjab, and that 
in any case stress cannot be laid upon the wording of the section but 
that the rule will have to be applied on general grounds. 

19. Limitation. — Inasmuch as the section confers a right 
which is only by way of defence to a defendant in order to protect his 
possession, no question of limitation arises, since there is no bar of 
limitation to a defence. The right of defence is therefore not lost even 
if the person claiming such right has no present right to enforce the 
contract. 1 

20. Plea of part performance. — A plea of part performance 

involving questions of fact cannot be raised for the first time in second 
appeal. 1 - 


Note 18 

1. (’37) 24 AIR 1937 Pesk 58 (60) : 169 Ind Cas 958 (DB), Amir Chand-Lakhmi 
Cliand Firm v. Mt. Bibi Fatima. 

(’39) 26 AIR 1939 Lab 57 (57, 58), Labhu v. Shiv Ram. 

(’36) 23 AIR 1936 Lab 5 (5) : 157 Ind Cas 839, Banarsi Das v. Ali Muhamtnad. 
(’35) 22 AIR 1935 Lah 955 (955) (DB), Nagar Singh v. Bela Singh. 

2. (’34) 21 AIR 1934 Lab 751 (752) : 154 Ind Cas 1088 (DB), Kama Ram v. 
Cliaman Lai. 

(’28) 110 Ind Cas 193 (194) (Lab), Ganga Ram v. Dhanun. 

(•36) 23 AIR 1936 Lab 366 (366) : 162 Ind Cas 314, Allah Bakhsh v. Mt. Jiwan. 
(AIR 1934 Lab 751 followed.) 

(’21) 63 Ind Cas 22 (23) (DB) (Lah), Ghulam Moliy-ud-Din v. Umar Din. 

(’29) 16 AIR 1929 Lah 721 (728, 729) : 123 Ind Cas 561 (DB), Rashid-ud-din v. 
Nazir-ud-din. 

[ See also (’34) 21 AIR 1934 Pesb 17 (18) : 148 Ind Cas 853, Ham Din v. Safi- 
ullah. (Doctrine of part performance, applies to N. W. F. Province, but not as to 
override statutory provision of S. 49 of the Indian Registration Act.) 

(’27) 14 AIR 1927 Lab 90 (91) : 93 Ind Cas 843, Jaivala v. Waryaman. (An un¬ 
registered deed of exchange affecting immovable property of more than Rs. 100 
cannot be referred to for purposes of title by the application of the equitable 
docrine of part performance where the circumstances of the parties have not 
altered and there is not a series of acts on the part of the parties extending over a 
considerable time such as would justify the Courts in basing their decree not upon 
the contract but upon those acts — The law of registration can be ignored only 
when the equities on the other side are very clear.)] 

3. (’41) 28 AIR 1941 Lah 407 (410) : 197 Ind Cas 282 : ILR (1942) Lah 79 (FB), 
Mt. Shankri v. Milkha Singh. 

Note 19 

1. (’39) 26 AIR 1939 Cal 163 (165, 166) : ILR (1938) 2 Cal 328 : 182 Ind Cas 389 
(DB), Nakul Chandra v. Kalipada Ghosal. 

Note 20 

1. (’41)28 AIR 1941 Cal33(37): 192 I.C. 751, Serujal Hague v. Dwijcndra Mohan. 
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CHAPTER III. 


Of Sales of Immoveable Property. 


54 . “Sale” is a transfer of ownership in ex¬ 
hale” defined, change for a price paid or promised 
or part-paid and part-promised. 

a [Such transfer, in the case of tangible immove- 
saie how made, able property of the value of one 
hundred rupees and upwards, or in the case of a rever¬ 
sion or other intangible thing, can be made only by 
a registered instrument.] 

a [In the case of tangible immoveable property, of 
a value less than one hundred rupees, such transfer 
may be made either by a registered instrument or 
by delivery of the property.] 

Delivery of tangible immoveable property takes 
place when the seller places the buyer, or such person 
as he directs, in possession of the property. 

A contract for the sale of immoveable property 
contract for sale, is a contract that a sale of such pro¬ 
perty shall take place on terms settled between the 
parties. 

It does not, of itself, create any interest in or 
charge on such property. 


a. As to limitation to the territorial operation of paragraphs 2 and 3 of S. 54, see 

S. 1, supra. These paragraphs extend to every cantonment in British India, 
see S. 287 of the Cantonments Act, 1924 (II of 1924). 

Synopsis 


1. Scope of the section. 

2. Crown grants. 

3. Transfer under decree or order 

of Court. 

4. Muhammadan law. 

5. “Transfer of ownership.” 

6. Transfer of mortgage 

interest. 

7. Creation of easements. 

8. Mutation proceedings. 

9. Sale or mortgage. 

10. Sale or exchange. See Notes 

on S. 118. 

11. Sale or lease. 

12. “In exchange for a price.” 

13. “Paid or promised.” 


14. Non-payment of price. 

15. Price can be shown to be 

different from that recited. 

16. Inadequacy and inflation of 

price. 

17. Sale of property of value of 

rupees one hundred or more. 

18. Reversion. 

19. “Or other intangible thing.” 

20. “Can be made only by a regis¬ 

tered instrument.” 

21. Sale of property of less than one 

hundred rupees in value. 

22. Delivery of property. 

23. Contract for sale. 

24. Several sales of the same pro¬ 

perty — Priority. See Notes 8, 9 
and 10 on S. 48. 
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Note 1 


Other Topics (miscellaneous) 


Contract for sale creates no interest or 
charge. See Note 23. 

Delivery with unregistered sale deed. 
See Note 21. 

Equities of the person contracting to 
buy. See Note 23. 

Evidentiary value of unregistered deed. 
See Note 21. 

Fixation of price. See Note 12. 

Mode of transfer. See Notes 17 and 21. 
Official Receiver’s sale. See Note 3. 


Ownership when transferred. See Notes 
5, 14 and 17. 

Possession versus registration. See Note 

21 . 

Rights and liabilities under contract for 
sale. See Note 23. 

Tnngible and intangible property. See 
Note 19. 

Transfer of ownership and payment of 
price. See Note 14. 


1. Scope of the section. — There are several ways recognised 
by law by which title to property may pass from one person to another, 
such as sale, gift, exchange, adverse possession 1 and decree of Court . 2 
This section defines “sale” and specifies the methods in which a sale of 
immovable property can be effected. It is a general principle that where 
the law prescribes a mode of transfer, compliance with that mode is 
necessary before property can pass so as to confer title against third 
persons . 3 Where, therefore, this section requires a registered instru. 
ment, title cannot pass by mere admission 4 or by mere agreement of 


Section 54 — Note 1 

1. (’37) 24 AIR 1937 Pat 640 (641) : 172 Ind Cas 215, Brindaban Prasad v. 
Gaya Municipality. (Title can be acquired under proper title deed or by adverse 
possession.) 

(T9) 6 AIR 1919 Nag 70 (71) : 51 Ind Cas 24, Mt. Manqla Gouri v. Samson 
Shalom. (Where a real sale has taken place, an unregistered endorsement on the 
back of the sale deed does not operate to reconvey title to the vendor.) 

2. (’26) 13 AIR 1926 Nag 95 (96, 98) : 89 Ind Cas 14, Dina v. Gujaba. (Decree 
for specific performance — Title of vendee relates back to date of agreement — 
Intermediate conveyances do not render it nugatory.) 

(’81) 5 Bom 554 (560) : 6 Ind Jur 92 (DB), Dhondiba v. Ramchandra. (Decree for 
specific performance by execution of sale deed transfers property without waiting 
for the actual conveyance being executed.) 

(’ll) 12 Ind Cas 109 (110) : 33 All 728 (DB), Rustam Ali Khan v. Gaura. (But 
an order of a Revenue Court cannot operate so as to confer title.) 

3. (’23) 10 AIR 1923 Mad 241 (244) : 45 Mad 537 : 70 Ind Cas 659 (DB), Naga- 
bhushanam v. Ramachandra Rao. (Provisions of this section are imperative and 
Courts would not be justified in disregarding them on equitable grounds.) 

(’ll) 12 Ind Cas 109 (110) : 33 All 728 (DB), Rustam Ali Khan v. Gaura. (Where 
law requires registered instrument to effect transfer of property, such transfer can 
only be effected by registered instrument or by decree of competent Court.) 

(’20) 7 AIR 1920 Nag 265 (266) : 59 Ind Cas 451, Udebhan v. Rangrao. (Full 
owner can only transfer.either by sale or gift and such transfer can only be by a 
registered instrument.) 

4 . (T6) 3 AIR 1916 Cal 136 (141) : 43 Cal 790 : 35 Ind Cas 305 (DB), Mathura 
Mohan v. Ram Kumar. 

(*12) 16 Ind Cas 440 (440) (Cal), Dharam Chand v. Mauji Shahu. 

(’24) 11 AIR 1924 Pat 185 (186) : 77 Ind Cas 252, Gobinda Prasad v. Jagadeep 
Sahai. 

(’06) 33 Cal 967 (983, 984) : 4 Cal L Jour 22 (DB), Jadunath v. Ruplal. 

(’25) 12 AIR 1925 Rang 68 (69) : 2 Rang 459 : 86 Ind Cas 205, Maung Po Yin 
v. Maung Tet Tu. (Admission in different proceeding that one had 6old land does 
not act as estoppel so as to do away with the necessity of registering the docu¬ 
ment.) 
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parties. 6 There can, in other words, be no such thing in law as a title by 
estoppel. 6 

The section prescribes two methods of transfer, namely : 

(1) transfer by a registered instrument, or 

(2) transfer by delivery of property when the value thereof is 

less than one hundred rupees. 

The object of registering the document is to give publicity to the world 
that such a document has been executed. 7 The object of delivery of the 
property is also the same, 8 and is in fact, a substitute for the requirement 
of a registered instrument. 

This section and the next use the words “buyer” and seller.” 
In England these words apply to a sale of goods , while the words 
“vendor” and “purchaser” apply to sales of land. 9 

The Act does not apply to the Punjab, but the principles under, 
lying its provisions have been applied in that province as being in 
consonance with justice, equity and good conscience. 10 Thus, the definition 
of sale in this section has been adopted, 11 but not the special modes of 


Section 54 
Note 1 


(’01) 24 Mad 377 (384) : 28 Ind App 46 (P C), I. T. Kondama Naik v. Peria 
Durasami. (Alleged transfer of impartible zamindari —Held, such transfer could 
not be effected except by registered document as required by law.) 

[See also (’10) 7 Ind Cas 264 (266) (DB) (All), Baldeo Sahaij v. Sunder Kuar. 
(Title to land cannot be transferred in a lease.)] 

5. (’39) 26 AIR 1939 Mad 220 (223) : 183 Ind Cas 587, Narayanaswami v. Lah - 
sArni Narasimha. 

(’01) 14 Mad L Jour 337 (338) (DB), Butchiraju v. Ramalingamurty. 

(’01) 23 All 175 (180) : 1901 All W N 44 (DB), Bishan Dial v. Ghaziuddin. (A 
benamidar cannot transfer the title to the real owner by giving him possession.) 

6. (’18) 5 AIR 1918 Nag 102 (103) : 44 Ind Cas 978, Deoba v. Laxman. 

(’09) 4 Ind Cas 414 (415) : 36 Cal 920 (DB), Jagatbandhu Saha v. Radha Kri¬ 
shna. ("You cannot invoke the principle of estoppel to defeat the plain provisions 
of a statute, and we cannot evade the effect of S. 54 of T. P. Act by holding that 
the plaintiff is estopped from pleading it.") 

(’35) 22 AIR 1935 Rang 84 (86) : 12 Rang 589 : 154 Ind Cas 9 (DB), Official 
Assignee v. M. E. Aloolla Sons, Ltd. (Estoppel is a rule of evidence and not a 
source of title.) 

(’35) 22 AIR 1935 Rang 448 (448) : 160 Ind Cas 325, Saya Hman v. Saya Hla. 
(Do.) 

(’12) 16 Ind Cas 30 (32) : 36 Mad 564 (DB), Eandasioami v. Rangaswami. (No 
waiver or transfer of rights can be recognized in case of immovable property with* 
out a registered instrument after the passing of the T. P. Act.) 

7. (’09) 8 Ind Cas 506 (508) : 31 All 523 (DB), Sayid Mahmud v. Muhammad 
Zubair. 

8 . (’28) 15 AIR 1928 All 726 (727, 728) : 50 All 986 : 118 Ind Cas 177 (FB), 
Sohan Lai v. Mohan Lai, 

9. (’37) 24 AIR 1937 Mad 882 (886) : ILR (1937) Mod 638 : 171 Ind Cas 444 
(FB), Arumugham Chetti v. Subramaniam Chetti. (Per Stone, J.) 

10 . See (’37) 24 AIR 1937 Lah 764 (766) : 174 Ind Cas 14 (DB), Kartar Singh 
Bedi v. Dinga Singh. (Quaere.) 

11 . (’16) 3 AIR 1916 Lah 155 (166) : 1916 Pun Re No. 53 : 93 Ind Cos 474 (FB), 
Allah Ditta v. Nazar Dtn. 

(’86) 23 AIR 1936 Lah 612 (615) : 165 Ind Cas 66, Dhala Bahalak v. Dhala 
Lakhan. 
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transfer specified by it, as these cannot be said to be general principles 
of law enacted in the section. An oral sale is, therefore, valid in the 
Punjab 12 and no delivery of possession is necessary. 13 The last clause of 
the section has also not been applied in that province, and a contract 
of sale has been held to create an equitable interest in the property in 
favour of the buyer, on the analogy of the English law. 14 

2. Crown grants. — This section has no application to grants 
made by the Crown under the Crown Grants Act, 1895. 1 

3. Transfer under decree or order of Court _A transfer 

under a decree or order of Court is outside the operation of this section. 
The reason is firstly, that such a transfer cannot, as has been seen in 
Note 3 on S. 5 be considered to be a transfer by act of parties and is, 
therefore, not a “transfer of property” at all; 1 and secondly S. 2, cl. (d) 
provides that nothing in this Act shall be deemed to affect any transfer 
by operation of law or by, or in execution of, a decree or order of a 
Court of competent jurisdiction. Such a transfer need not therefore be 
made by a registered instrument as is required by this section. Thus, a 
sale in execution of a decree need not fulfil the conditions of this section 
and need not be registered. 2 Similarly, the assignment of security bond 
by the Court in favour of a party is not a sale. 3 Nor is a transfer 
effected by a compromise decree, a sale, though such compromise 
transfers property from one party to other for a price. 4 

f There is a difference of opinion on the question whether a sale by 
the Official Receiver in insolvency with the sanction of the Court is a 

12. (’33) 20 AIR 1933 Lah 262 (263) : 144 Ind Cas 340, TJdho Das v. Mehr 
Bakhsh. 

(’31) 133 Ind Cas 551 (552) (DB) (Lab), Punjab d Sindh Bank, Ltd. v. Nazir 
Ahmad. 

(’97) 1897 Pun Re No. 52, Budh Svigh v. Hardial Singh. 

[See also (’23) 10 AIR 1923 Lab 310 (310) : 73 Ind Cas 758, Ganda Singh v. 
Bhan. (Where sale price is one hundred rupees and the sale deed is not registered 
the transfer is still a sale.)] 

13. (’28) 110 Ind Cas 243 (244) (Lah), Ramanand v. Bansi Lai. 

14. (’30) 17 AIR 1930 Lah 131 (132) : 120 Ind Cas 538 (DB), A. Tomlinson v. 
W. F. Harding. (Vendor becomes trustee of the property for the vendee and the 
vendee becomes a trustee for the vendor in respect of the purchase money.) 

(’41) 28 AIR 1941 Lah 240 (240) : 194 Ind Cas 787, Jalal-ud-din v. Mir an 
Baksh. 

Note 2 

1. See Section 2 of Act XV of 1895. 

(’31) 18 AIR 1931 Pat 268 (270) : 10 Pat 203 :131 Ind Cas 811 (DB), Rupan Singh 
v. Akhaj Singh. 

Note 3 

1. (’28) 15 AIR 1928 All 67 (68) : 107 Ind Cas 682 : 50 All 454 (DB), Paras Ram 
v. Neksai. 

2. (’89) 2 C P L R 137 (138), Balaji v. Dajiba. 

3. (’31) 18 AIR 1931 All 389 (390) : 133 Ind Cas 904 : 53 All 786 (FB), Ram 
Saran Das v. Yudhishtar Prasad. 

4. (’31) 18 AIR 1931 All 741 (742) : 131 Ind Cas242 : 53 A11100(DB),£imira6att 
v. Raj-pat Singh. 

(’28) 15 AIR 1928 All 67 (68) : 50 All 454 : 107 Ind Cas 682 (DB), Parasram v. 
Neksai. 
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transfer by operation of law, or by or in execution of, a decree or order 
of Court. According to a Full Bench decision of the Madras High 
Court 5 it is not. The same view has been held by the High Courts of 
Calcutta 6 and Allahabad. 6 * But a contrary view has been expressed by 
the Chief Court of Oudh in Wazirey v. Mathura Prasad 7 on the 
ground that it is in the nature of a court sale and that its validity 
really depended on the order of the Insolvency Court vesting the 
property in the Official Receiver. Where no Receiver in insolvency is 
appointed and the Court by virtue of the powers conferred on it by 
S. 58 of the Provincial Insolvency Act, 1920, sells the property, it has 
been held by the Rangoon High Court that the same must only be 
made by a registered instrument. 8 According to that Court S. 54 makes 
a registered deed requisite by whomsoever the sale is undertaken, except 
when it can clearly be shown that the sale takes place, for example 
under the provisions of 0 . 21 of the Code of Civil Procedure. 

4, Muhammadan law.—As seen in Note l on S. 9 the Muham¬ 
madan law does not require any writing for the validity of a transfer. 
This rule of Muhammadan law is preserved by S. 129 so far as gifts of 
property are concerned. But the rule has been rendered obsolete by this 
section so far as sales of property are concerned. 1 It may be noted that 
the last clause of S. 2 only provides that chapter II of this Act shall not 
affect any rule of Muhammadan law. 

There is a difference of opinion as to whether a hiba-bil-eivaz (gift 
for consideration) is a sale within the meaning of this section or a gift. 
The question arises by virtue of the fact that while a gift under the 
Muhammadan law need not be in writing, a sale for more than one 
hundred rupees would require a registered instrument for its validity. 
According to the Chief Court of Oudh a hiba-bil-ewaz is a hiba and 
not a sale and therefore need not be in writing. 2 The Calcutta High 
Court has, on the other hand, held that a hiba-bil-eiuaz is in reality a 

5. (’27) 14 AIR 1927 Mad 1 (3) : 50 Mad 135 : 99 Ind Cas 8 (FB ),P.B. Sankaran 
v. G. Narasimhulu. (Per Full Bench; Krishnan, J., dissenting.) 

[See also (’35) 22 AIR 1935 Mad 55 (55) : 152 Ind Cas 988 (DB), Kamsala 
Narasappa v. Hussain Sab. (Official Receiver executing transfer to auction- 
purchaser—It is not exempt from registration.)] 

(’39) 26 A I R 1939 Mad 220 (223) . 183 Ind Cas 587, Narayanaswami Naidu v. 
Lakshmi Narasimha Rao. (A sale by Official Receiver is a private sale.)] 

6. (’19) 6 A I R 1919 Cal 193 (193) : 46 Cal 887 ; 53 Ind Cas 121 (DB), Abdul 
Haihim v. Amar Krishna. (A conveyance in writing and registered is necessary 
to pass title from the receiver of an insolvent’s estate to a purchaser from him.) 

6a. (’42) 29 AIR 1942 All 39 (41) ; I L R (1942) All 120 (DB) : 198 Ind Cas 397, 
Raghubir Saran v. Kunj Behari. 

7. (*39) 26 AIR 1939 Oudh 55 (56) : 179 Ind Cas 764 : 14 Luck 404. (AIR 1927 
Mad 1 (FB) distinguished on the ground that no sanction for the sale had been 
obtained in this case.) 

8 . (’40) 27 AIR 1940 Rang 186 (187) : 1940 Rang L R 263: 190 Ind Cas 816 (DB), 
Chockalingam Ambalam v. Subbaya. 

Note 4 

1. (12) 16 Ind Cas 679 (680) (DB) (All), Gha/uruddin v. Hamid Husain. 

2. (’34) 21 A I R 1934 Oudh 163 (165) : 148 Ind Cas 801 (DB), Abdul Hamid v. 
.Abdul Ghani. (AIR 1926 Oudh 186 relied on.) 
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sale and must conform to the provisions of this section. 3 

Theie was also a conflict of opinions on the question whether for 
the purposes of pre-emption under the Muhammadan law it is sufficient 
if a transaction amounted to a sale under the Muhammadan law though 
it might not be valid as a sale under this section. According to one view, 
a sale, valid under the Muhammadan law is sufficient to give rise to a 
right of pre-emption under that law, though the transaction may not be 
valid as a sale under this Act. 4 A second view was that Muhammadan 
rules of law as to sales were superseded by the general law of sales 
enacted by this Act which therefore must be taken to govern the 
incidents of sale in applying the Muhammadan law of pre-emption. 6 
And a third view was that the intention of the parties must be looked 
at to determine what system of law was to be applied. 6 The conflict has 
now been set at rest by the decision of the Privy Council in Sitaram v. 
Syed Jiaul Hasan Khan' where, while approving the third view above 
stated, their Lordships observed, “the conclusion is that, you are to 
look at the intention of the parties in determining, what system of law 
was to be taken as applying and what was to be taken to be the date 
of the sale with reference to which the ceremonies were performed.” 

5. “Transfer of ownership.” — In order to constitute a sale 
there must be a transfer of ownership from one person to another. 
A “transfer of ownership” by a person means a transfer by such person 
of his rights and interests in the property in full and permanently. 
A transfer of a part only of such interests or for a particular period 
reserving the rest for the transferor himself is not a transfer of ownership. 1 
But it is not necessary that the transferor should be a full proprietor. 
He may be the owner of a partial interest in the property such as that 
of a mortgagee or an occupancy tenant." _ 

3. (’34) 21 AIR 1934 Col 693 (693) : 152 Ind Cos 422 (DB), Saburannessa v. 
Sabdu Sheikh. 

4. (’94) 16 All 344 (351) : 1894 All W N 101 (FB), Begum v. Muhammad Yakub. 
(Per Banerji, J., contra.) 

(1900) 22 All 343 (345) : 1900 All W N 102 (DB), Najam-un-Nissa v. Ajaib Alx. 
(’31) 18 A I R 1931 Nag 166 (167) : 27 Nag L R 392 : 136 Ind Cas 879, Abdul v. 
Kisan. 

(’85) 7 All 482 (489, 490) : 1885 All W N 97 (FB), Janki v. Girjadat. 

(’22) 9 A I R 1922 Bom 124 (125) : 46 Bom 302 : 64 Ind Cas 913 (DB), Abdulla 
Avjal v. Isniail Mugal. 

5. (’14) 1 A I R 1914 Cal 234 (236) : 41 Cal 943 : 23 Ind Cas 385 (DB), Budhai 
Sirdar v. Sonaulla Mridlia. 

(’16) 3 AIR 1916 Pat 364 (366) : 1 Pat L Jour 174 : 34 Ind Cas 210 (DB), Kheyali 
Prasad v. Nazarul Alum. 

6. (’08) 35 Cal 575 (599) (DB), Jadu Lai v. Janki Kocr. (It was held in this case 
that the vendor and the vendee did not regard the sale as complete till the price 
had been paid and the deed registered.) 

7. (’23) 10 A I R 1923 P C 41 (44) : 48 Ind App 475 : 64 Ind Cas 826 : 45 Bom 
1056 (PC). 

Note 5 

1. (’07) 1907 Pun Re No. 136 : 1907 Pun W R No. 189, Bhagwan Das v. Sidher. 
(’03) 26 Mad 403 (408) (DB), Sobhanadri v. Venkala Narasimha. (Land of 

zemindar granted on condition of rendering services and paying certain sum of 
money to zemindar — Ownership remains in the zemindar.) 

2. (’07) 1907 Pun Re No. 136 : 1907 Pun W R No. 189, Bhagwan Das v. Sidher. 
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Where there is no transfer of ownership, the transaction, though in 
form a sale, cannot be considered to be a sale. Thus, a sham transaction, 
not intended to pass any title, is not a sale. 8 A bona f ide settlement of 
a disputed claim which is a mere recognition of each other s antecedent 

title is not a sale. 4 

The question whether there has been a transfer of ownership in 
any particular case will depend upon the intention of the parties and 
this again must be ascertained from the facts and circumstances of the 
particular case. 6 It is not necessary that the word convey or any 


3. (’39) 26 A I R 1939 Pesh 27 (28, 29) : 183 Ind Cas 221 (DB), Abdul Wahab v. 

Muqarrab Khan. _ 

•(’37) 24 A I R 1937 Oudh 493 (496) : 13 Luck 484 : 171 Ind Cas 233 (DB), Parso- 

tarn Das v. Sycd AH Haider. ~ . 

f’32) 19 AIR 1932 Born 247 (247) : 56 Bom 556 : 138 Ind Cas 534 (DB), Basahn- 

gava v. Cfcinnara. 

4. (’29) 16 AIR 1929 All 788(789):118 I.C.239(DB),Sofcfln Lai v. Bhagtran Singh. 
<•09) 4 Ind Cas 833 (833) : 34 Bom 139 (DB), Krishna Tanhaji v. Aba Shetti. 

(’32) 19 AIR 1932 Lab 281 (287) : 137 Ind Cas 820 : .13 Lab 70 (DB), Mt. Umrao 

Bibi v. Bam Kishen. 

I’ll) 9 Ind Cas267 (268) (DB) (Mad), Muthusaumi Pillay v. Govinda Sawmt. (A 
deed of release whereby the releaser simply undertakes to vacate bis bouse, may 
be operative as a bona fide settlement of a family dispute, even though it contains 
no words of conveyance.) 

[Sefi also (’29) 16 AIR 1929 Oudh 193 (201) : 120 Ind Cas 387 : 4 Luck 452 (DB), 
Hanuman Sahu v. Abbas Bandi Bibi. (Family arrangement— Conflicting claims 
recognised and settled— Settlement is not transfer within the meaning of S. 10.)) 

5. (’26) 98 Ind Cas 729 (730) (DB) (Mad), Ballxboyana Yerramma v. Jakkanna- 


giri Ramappa. 

(’25) 12 AIR 1925 Lab 284 (285) : 84 Ind Cas 865 (DB), LaOihman Das v. Bhoja 
Ram . (The Court must look to all the terms of the document and the fate of the 
document cannot be determined with reference merely to certain incorrect phra¬ 
seology used by the scribe.) 

• (’28) 109 Ind Cas 268 (270, 271) (DB) (Pat), Ram Charan v. Kali Prasad. (In 
order to determine whether a document is a conveyance or mere agreement to 
sell, one has to find out the intention of the party as expressed in the document 
itself.) 

■(’28) 15 AIR 1928 Oudh 25 (26) : 100 Ind Cas 193 : 2 Luck 416 (DB), Ajodhya v. 
Sheo Shankar. (A transfer of a limited right subject to an annual payment of 
rent is not a sale so as to give rise to a right of pre-emption, even if the annual 
payment of rent is so small that it was clearly the object of the transferor to effect 
the transfer in such manner as to avoid the possibility of pre-emption and obtain 
the same results as would be obtained by the execution of a deed of sale.) 

(’10) 7 Ind Cas 568 (569) (DB) (Lah), Bark Hurdar v. Munawar Din. (Payment 
of part of consideration does not necessarily imply that there is an out and out 
sale and not a contract to sell.) 

(’20) 7 AIR 1920 Oudh 109 (111) : 23 Oudh Cas 50 : 56 Ind Cas 629, Ram Suchit 
v. Sheo Seuak Singh. (A deed described os sankalapnama with power of transfer 
recited that the grantors had received from the grantees Rs. 84 whioh was 
described as zar-i-pesbgi yani baitbki and that in consideration of this payment 
they had openly put the grantees in possession of certain land and that the grantees 
were to remain in possession for ever, subject to an annual payment of Rs. 3 on 
account of malguzari sarkari — It was held that the document was on out and out 
sale of an under-proprietary right and was therefore subject to pre-emption.) 

(’85) 22 AIR 1935 Oudh 27 (29) : 152 Ind Cas 666 : 10 Luck 289, Bhagwan Dutt 
v.Brij Bhukan. (Transaction allegedtobeshankalapanamaby chela to his guru— 
Usufructuary mortgage on same date of another property by guru to ohela to be 
redeemed at future date—Shankalpanama held in reality to be sale.) 


Section 54- 
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formal term should be employed; it is sufficient if the document shows 
that transfer of ownership for a price was intended. 6 The words “bikri ” 
farokh 1 , khandar,” “bai” and “kharidigi” ordinarily will imply a 
sale. But the mere fact that a deed is styled a sale deed, and the word 
used for the purpose of the transfer is “sale”, cannot preclude the Court 
from ascertaining the true nature of a transaction by construing the 
deed as a whole. 8 A transaction is known by the rights it confers in 
the transfer and not by the name by which it is labelled by the party. 9 


A transfer by sale takes effect from the date of its execution ; its 
operation is not postponed till the date of registration. 10 Nor is it 
invalidated by the delay in delivering the deed to the vendee, 11 unless 
the non-delivery of the deed was for the reason that certain conditions 
had to be fulfilled before the title was intended to pass. 12 

"Where a transfer is made for a price paid or promised and the 
deed is registered, a sale is duly effected and the proprietary interest in 
the property passes, no matter whether the vendor is or is not in 


(’35) 22 AIR 1935 Rang 149 (149, 150) : 156 Ind Cas 658, A. K. R. M. M. K. 
Firm v. In. Nyaung. (Right, title and interest relinquished as other party had 
agreed not to demand payment of money— Held, deed was not one of pure release 
but was one of conveyance.) 

(’12) 17 Ind Cas 176 (176, 177) : 37 Bom 53 (DB), Kanhuji Dhavde v. Vishnu 
Moreshicar. (Deed described as contract of sale registered — Deed providing that 
on certain events happening, property should be regarded as sold—Vendee put into 
possession— Held, there was transfer.) 

(’36) 23 AIR 1936 Oudh 410 (411, 412) : 12 Luck 339 : 164 Ind Cas 1039 (DB), 
Bisheshar Prasad v. Jang Bahadur. (Vendor wanting to recover possession of 
property to be transferred—Agreement of transfer executed, registered and stamped 
as sale deed—Vendee not paying in cash, but agreeing to defray expenses for vendor 
—Agreement held to be sale deed.) 

6. (’36) 23 AIR 1936 Mad 918 (919) : 165 Ind Cas 560, Ariyayutra Nadalwar 
v. Nachimuthu Malavarayan. 

7. (’17) 4 AIR 1917 Pat 117 (120) : 45 Ind Cas 888 (DB), Ramesioar Lai Bhagat 
v. Ginvar Prasad Singh. 

8. (’27) 14 AIR 1927 Oudh 204 (205) : 102 Ind Cas 142 : 2 Luck 575 (DB), Talih 
Ali v. Kaniz Fatima Begam. 

9. (’25) 12 AIR 1925 Oudh 714 (714) : 87 Ind Cos 347, Har Bux Singh v. Ram 
Autar. (Transfer miscalled a lease when in reality it was a sale.) 

(’13) 18 Ind Cas 199 (200) (DB) (Mad), Lakshmana Aitjar v. Sankaramoorthy 
Pillayar. (The transfer of his share by one coparcener of a joint Hindu family to 
another coparcener for consideration is a sale whether called a “sale” or a 
surrender.) 

(’30) 17 AIR 1930 Oudh 300 (301) : 123 Ind Cas 53 : 5 Luck 721, Goyal Sahu v. 
Hand Kumar Singh. (Document called lease but on proper construction appearing 
to be sale—Court is not bound to hold it to be lease.) 

10 . (’37) 24 AIR 1937 Nag 1 (3) : 167 I. C. 48: ILR (1937) Nag 291 (DB), Kastur 
Chand v. Ml. Wazir Begam. 

(’38) 25 AIR 1938 Nag 253 (253) : I L R (1939) Nag 652 : 175 Ind Cas 384 (DB), 
Ganesh Prasad v. Bhaiyalal. 

11 . (1864) 1864 Suth W R 62 (62) (DB), Bhikun Singh v. Jumeela Koonrcar. 
[But see (’66) 5 Suth W R 248 (248) (DB), Judurjeet Lai v. Jumoona. (Deed 

not delivered—Sale not complete—Submitted not correct.)) 

12 . (1864) 1864 Suth W R 222 (223) (DB), Raj Cliunder v. Raj Nath. (Condition 
was that the vendee should withdraw the suits brought by him against the vendor.) 
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the possession of the property, 13 and irrespective of the delivery of 
possession to the vendee. 14 

6. Transfer of mortgage interest. — Before the year 1900 
there was a difference of opinion as to whether the transfer of a mort¬ 
gagee’s interest in immovable property was merely a transfer of a debt 
carrying with it, by virtue of S. 8 the security therefor, or whether it 
was a sale or gift within the meaning of this section and S. 123. 1 By the 
amending Act II of 1900, the Legislature excluded mortgage debts from 
the category of actionable claims and substituted a new chapter on 
actionable claims. The object was obviously to treat mortgage debts as 
immovable property transferable only in accordance with the provisions 
of chapters ill, VI and vil. 2 It has accordingly been held in the under¬ 
mentioned cases 3 that a transfer of a mortgagee’s interest for a price is 
a sale within the meaning of this section and must conform to its 
provisions. The contrary view taken in the cases noted below 4 can no 
longer be taken as laying down the correct law. 

7. Creation of easements, — This section contemplates the 
existence of a subsisting right of ownership in immovable property and 
provides for the transfer of such right. It cannot apply to the creation 
of a right. The creation of a right of easement by an owner of property 
in favour of another is, therefore, not a transfer of property and is not 
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13. (’27) 14 AIR 1927 All 361 (863) : 100 Ind Cas 610 : 49 All 488 (DB), Kalyan 
v. Mt. Desrani. (Per Sulaiman, J.) 

[But see ('09) 1 Ind Cas 416 (419) : 31 AU 82 (FB), Bhagwati v. Banwari Lai. 
(The observations of Stanley, C. J., are couched in general terms—It is submitted 
that they cannot be taken as correct.)] 

14. (’86) 13 Cal 297 (299) (DB), Modun Mohun Dut v. Fuftarunnissa. 

Note 6 

1. (’95) 18 Mad 454 (454, 455) : 5 Mad L Jour 92 (DB), Subramaniam v. Peru- 
mal Reddi. (It is only a transfer of a debt.) 

(’01) 24 Mad 449 (463) : 11 Mad L Jour 132 (DB), Ramasami Pattar v. Chinnan 
Asari. (It is a transfer of immovable property.) 

2. (’21) 8 AIR 1921 Mad 137 (138) : 61 Ind Cas 461 : 44 Mad 196 (DB), Perumal 
Ammal v. Perumal Naicker. 

3. 021) 8 AIR 1921 Mad 681 (681) : 68 Ind Cas 752 (DB), Official Receiver, 
Trichinopoly v. Lakshman Aiyar. 

(’22) 9 AIR 1922 Mad 344 (345, 346): 44 Mad 965: 66 Ind Cas 168 (DB), Elumalai 
Chetlyv.P. Balakrishna. (40 Mad L Jour 25: AIR 1921 Mad 137 dissented from.) 
(’18) 5 AIR 1918 Cal 411 (413) : 45 Ind Cas 986 (DB), Sakhucddin v. Sonaulla. 

021) 8 AIR 1921 Mad 277 (277) : 69 Ind Cas 473 (DB), Balagurumurthy v. 
Ramakrishna. (44 Mad 196 : AIR 1921 Mad 137 applied; 29 Mad L Jour 454 : 
AIR 1916 Mad 480 dissented from.) 

[See (’39) 26 AIR 1939 Mad 165 (165, 166) : 183 Ind Cas 537 (DB), Vijiaragha- 
valu y. Arunachalam. (Mortgagee becoming insolvent — His claim sold by 
Official Receiver by auction — Before registration of deed purchaser suing on 
mortgage— Held, purchaser was not entitled to sue as assignee of mortgage right 
in absence of registered deed.)] 

[See also (’16) 3 AIR 1916 Mad 480 (481) : 31 Ind Cas 179, Samu Pathan v. 
Chidambara Odayan. (Assumed.)] 

014) 1 AIR 1914 Mad 353 (353, 354) : 23 Ind Cas 129, Dtoarka Doss Govar- 
aana Doss y. Danakoti Ammal. 

(19) 6 AIR 1919 Mad 547 (549): 52 Ind Cas 879 (DB), Cunniah v. Gopal Chettiar. 
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governed by this section. 1 In Sital Chandra v. Allen J. Delanney 2 it 
was held by the Calcutta High Court that the Act was not intended at 
all to deal with the creation of easement and that consequently the 
grant or imposition of an easement whether as a gift or for considera¬ 
tion need not be in writing under s. 123 or under this section. 

It will be noted however that where an easement right is created 
in writing it must under the provisions of the Registration Act be 
registered if the value of the right is more than one hundred rupees. 3 

As to the transferability of an existing right of easement apart 
from the dominant heritage, see Note 9 on section 6. 

8. Mutation proceedings _Mutation does not effect a transfer 

of property. 1 Therefore the mere mutation will not, in the absence of a 
registered instrument, effect a transfer of rights in immovable property. 2 
As observed by the Privy Council in Nirman Singh v. Lai Budra , 3 
mutation proceedings are not judicial proceedings in which the title to 
and the proprietary lights in immovable property are determined. 

9. Sale or mortgage. — The question whether a transaction is 
a sale or a mortgage will depend, as seen in Note 5, on the question 
whether full proprietary rights were intended to be transferred thereby 
or whether only an interest in immovable property was intended to be 
transferred by way of security. For a full discussion see Notes on S. 58. 

10. Sale or exchange_See Notes on Section 118. 

11. Sale or lease. — The question whether a transaction is a 
sale or a lease also depends upon the question whether there has been 
a transfer of full proprietary rights or only a part of the transferor’s 
interests. 1 The question must be decided on the terms of the docu. 

Note 7 

1. (’09) 3 Ind Cas 615 (617) : 31 All 612 (DB), Bhagvan Sahax v. Narsingh Sahai. 

(’17) 4 AIR 1917 Low B ur 110 (HI) : 9 Low Bur BuI 24 : 34 Ind Cas 95, 0um 
Sone v. Cassini Dalla. (31 All 612 followed.) 

(’26) 13 AIR 1926 Mad 543 (544) : 92 Ind Cas 672, Kondayya v. Veeranna. (Do.) 
(’29) 16 AIR 1929 Mad 79 (80) : 115 Ind Cas 145, Satyanarayana Murti v. 

C. Lahshmayya. 

2. (’17) 4 AIR 1917 Cal 681 (686) : 34 Ind Cas 450 (DB). 

3. (’17) 4 AIR 1917 Cal 681 (686) : 34 Ind Cas 450 (DB), Sital Chandra v. Mrs. 
Allen J. Delanney. 

Note 8 

1. (’29) 16 AIR 1929 All 549 (550) : 115 Ind Cas 642 (DB), Bhagioan Singh v. 
Tasaddnk Hussain. 

2. (’27) 14 AIR 1927 All 338(339): 100 I.C. 270, Ram Samp v. Charitter Bai. 
(’08) 11 Oudh Cas 301 (304, 305), Bajrang Singh v. Bhagwan Baksh Singh. 

(’12) 13 Ind Cas 436 (438) (DB) (All), Ram Prasad v. Bcdo. (Statement before 

mutation officer that the transferee's name may be recorded, not sufficient to 

effect transfer.) 

3. (’26) 13 AIR 1926 P C 100 (103) : 29 Oudh Cas 316 : 1 Luck 389 : 48 All 529 : 
53 Ind App 220 : 98 Ind Cas 1013 (P C). 

Note 11 

1. (’42) 29 AIR 1942 Oudh 151 (154) : 197 Ind Cas 665, Bhondu Singh v. 

Mahadeo Singh. 

See also Note 5. 
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ment and the intention of the parties gathered from the surrounding 
circumstances. 2 Where there is a recurring liability to pay rent, the 
transaction cannot be regarded as a sale. 3 Where rent, however 
small, is reserved to be paid to the transferor the transaction can only 
be a lease even though it is a perpetual one and extensive rights are 
conferred on the transferee. 4 In the undermentioned cases, 5 however, 


2. (’41) 28 AIR 1941 Oudh 12 (14) : 190 Ind Cas 782, Maharaja Pande v. Kali 
Din Pande. 


3. (’27) 14 AIR 1927 Oudh 161 (162) : 101 Ind Cas 193 (DB), Oudh Behari v. 
Rameshwar Singh. 

4. (*76) 25 Suth W R 43 (45) (DB), Ram Oolam Singh v. Nursingh Suhoy. 

(’67) 8 Suth W R 106 (107) (DB), Moorooly Bam v. Hurce Ram. 

(’12) 14 Ind Cas 717 (718) (Oudh), Tnloki Nath v. Shco Mangal. 

(*23) 10 AIR 1923 All 560 (561) : 74 Ind Cas 971, Jnder Deo v. Ram Charitter . 

(’07) 1907 Pun Re No. 136 : 1907 Pun W R No. 189, Bhagican Das v. Sidhu. 

('22) 9 AIR 1922 Oudh 229 (231) : 68 Ind Cas 966, Saheb Baksh Singh v. Thakur 
Din Stngh. (The test applied to determine the real nature of a transaction is 
whether any rent was reserved to the grantor over and above the Government 
revenue which he himself had to pay on the land—This applies only to deeds 
executed by the superior proprietor whereby an under-proprietary right is created 
in the grantee.) 


(’22) 9 AIR 1922 Oudh 81 (82) : 65 Ind Cos 97: 24 Oudh Cas 310, Zulfan Khan 
v. Sant Baksh Singh. (Do.) 

(’36) 23 AIR 1936 Cal 727 (734) : 170 Ind Cas 690 (DB), Mati Lai Daga v. Isicar 
Radha Damodar. (Where a person grants a lease of bis property for a very long 
term, for example, of four hundred and nienty nine years, the lessor still retains 
a right of reversion as against the lessee—There is always a distinction between & 
conveyance in fee simple and a lease in perpetuity.) 

(’24) 11 AIR 1924 Oudh 203 (205) : 77 Ind Cas 79 : 27 Oudh Cas 167, Ram Nara- 
yan v. Ram Sukh. (Where the transfer of under-proprietary interest is made by 
the superior proprietor in the form of a lease, but the rent reserved for payment 
to the superior proprietor is equal to or slightly more than the revenue, such a 
transfer is held to be a sale giving rise to a right of pre-emption.) 

(’14) 1 AIR 1914 Oudh 360 (360) : 17 Oudh Cas 299 : 25 Ind Cos 855 (DB). Data 
Ram v. Deo Kali. (A grant of under-proprietary rights by means of leases, giving 
heritable and transferable rights in lieu of a premium taken in advance, and an 
annual rent reserved thereby, cannot be treated as a sale.) 

( 24) 11 AIR 1924 All 60 (61) : 75 Ind Cas 404 (l)B), Bhairo Teioari v. Ramnath 
itai. (The relation of the premium paid to the value of the property and smallness 

of the rent would not in themselves be sufficient to prove that the transaction was 
a sale and not a lease.) 

11 AIR 1924 ° Udh 426 (428) : 27 0udh Cas 243 : 84 Ind Ca3 667 
(DB) Sant Baksh Singh v. Bhawani Prasad. (On facts, transaction held to be 
sale.) 

(’27) I 4 AIR 1927 Pat 254 (255) : 6 Pat 358 : 103 Ind Cas 435 (DB), Secretary 
of State v. Natabar Mangraj . (Do.)] 

5 . (’14) 1 AIR 1914 Lah 290 (292) : 23 Ind Cas 970 (DB), Amar Singh v.Sadhoo 


(40) 27 AIR 1940 Pat 633 (641, 642) : 20 Pat 13 : 191 Ind Cas 340 (SB), 
Commissioner of Income-tax v. Kamaksha Narain. 

gf; 22 AI J? 1938 0udh 217 < 226 ) : 10 Luck 392 : 153 Ind Cas 334 (FB), Jagdeo 
oingh v. Ram Naresh Singh. 

£2}!? f? 1941 0udh 12 < 13 > : 190 Ind Cos 782, Maharaja Pande v. Kali Din. 
{,12!! 1933 0udh 329 ( 831 ) 5 143 Ind Cos 887, Ram Anand v. Ram Das. 

Auflr AIB 1925 ° Qdh 714 (714) : 87 Ind Caa 847 ’ Har Bux Sin 9 h 
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it has been held that a deed purporting to be a perpetual lease, but 
transferring all the proprietary rights of the transferor in consideration 
of a substantial sum of money is a sale even though a small rent is 
nominally reserved to be payable to the so-called lessor. 

As to the distinction between a sale of coal land and a mining 
lease thereof, see the undermentioned case. 6 

12. “In exchange for a price.” — A transfer of ownership 
will be a sale if the consideration for such transfer is a “price,” paid 
or promised or part paid and part promised by the transferee. Price 
is thus an essential ingredient in all sales 1 and in the absence thereof 
the transfer is not a sale. 2 

The word “price” means money only. 3 It need not, however, be 
handed over in current coin at the time of the transfer but will include 

(’25) 12 AIR 1925 Oudh 624 (625) : 29 Oudh Cast90 : 89 Ind Cas 421, Ram Bali 
Singh v. Jagadat Singh. 

(’10) 7 Ind Cas 930 (930, 931) : 33 All 104 (DB), Lalji Misir v. Jaggu Tewari. 
(’30) 17 AIR 1930 Oudh 300 (301) : 123 Ind Cas 53 : 5 Luck 721, Gopal Sahu v. 
Nand Kumar Singh. 

(’37) 24 AIR 1937 Oudh 492 (493) : 171 Ind Cas 63, Kazim Husain v. Mahfooz 
AH. 

[See also (’38) 25 AIR 1938 Oudh 17 (18) : 171 Ind Cas 504 : 13 Luck 662, 
Alt. Shiv Nath Kunicar v. Lachhmi Narain. (Sale of property for cash Consi¬ 
deration-Stipulation in sale deed for payment of rent to vendor—Such stipulation 
is illegal—Deed cannot be construed as perpetual lease.)] 

6. (’40) 27 AIR 1940 Pat 633 (641, 642) : 191 Ind Cas 340 : 20 Pat 13 (SB), 
Commr. of Income-tax v. Kamaksha Narain. (One point of distinction is that 
while in a mining lease lessor has right of reversion there is no such right in case 
of sale. Another distinction is that while in sale, the consideration is price, in 
mining lease there is the price otherwise called premium and the royalty which 
at least outwardly bears closer resemblance to rent than price.) 

Note 12 

1. (1815) 13 R R 234 (235) : 19 Yes 429 : 1 Ves & B 68, Gourlay v. Duke of 
Somerset. 

(1807) 33 E R 574 (577) : 14 Ves 400 : 9 R R 307, Alilnes v. Grey. 

(’30) 17 AIR 1930 Oudh 481 (495) : 6 Luck 282 : 132 Ind Cas 753 (DB), Abadi 
Begam v. Mohammad Khalil Khan. 

(1900) 14 C P L R 117 (119), Budhia Bhoyer v. Hari Ram. 

(’27) 14 AIR 1927 Cal 889 (893) : 104 Ind Cas 527 : 55 Cal 285 (DB), Ramsundar 
Saha v. Kali Narain Sen. 

(’08) 10 Bom L R 617 (621) (DB), Poona City Municipality v. Ramchandra. 

2. (’08) 4 Low Bur Rul 369 (371), Mating Saing v. Shxoe Lon. 

3. (’31) 18 AIR 1931 Mad 140 (143): 54 Mad 163: 135 Ind Cas 17 (DB), Venkata 
Jagannatha Rao v. Venkata Kumara Mahipathi Surya Rao. 

(’26) 13 A I R 1926 Oudh 186 (189) : 29 Oudh Cas 108 : 1 Luck 83 : 92 Ind Cas 
265 (DB), Bashir Ahmad v. Mt. Zubaida Kliatun. 

(’22) 9 A I R 1922 Mad 311 (313) : 68 Ind Cas 687 : 45 Mad 612 (FB), Madam 
Pillai v. Badrakali Animal. 

(’27) 14 AIR 1927 Oudh 204 (205) : 2 Luck 575 : 102 Ind Cas 142 (DB), Talib AH 
v. Kanxz Fatim Begum. 

(’30) 17 A I R 1930 Oudh 481 (495) : 6 Luck 282 : 132 Ind Cas 753 (DB), Abadi 
Begum v, Mohammad Khalit Khan. 

(’21) 8 AIR 1921 Oudh 248 (249) : 66 Ind Cas 622 (DB), Bisheshar Dayal v. Hur 
Raj Kuar. 
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money which might be already due or which might be payable in future. 4 
Thus, a transfer of ownership in consideration of a dower debt due to the 
vendee would be an exchange of property for a ‘price’ and would be a 
sale. 6 Similarly, a transfer in consideration of a decree debt payable by 
the vendor 6 or in consideration of amounts which had been advanced by 
the transferee to the transferor by way of takkavi loans 7 will be a sale. 


[Sec also (’33) 20 AIR 1933 Bom 209 (211, 212) : 149 Iud Cas 464 (DB), Sabava 
Yellappa v. Yamanappa Sabu. (Past cohabitation is not valuable considera¬ 
tion at all.) 

(’37) 24 AIR 1937 Mad S82 (887): I L R (1937) Mad 638 : 171 Ind Cas 444 (FB), 
Arumugham Chetti v. Subramaniam Chetti. (Obiter—In Order of Reference.)] 

4. (’22) 9 AIR 1922 Mad 311 (313) : 68 Ind Cns 687 : 45 Mad 612 (FB), Madam 
Pillai v. Badrakali Ammal. 

(’19) 6 A I R 1919 Nag 70 (71) : 51 Ind Cas 24, Mt. Mangala Goari v. Samson 
Shalom. (Consideration made conditional on the success of the suit—The transac¬ 
tion is a real sale.) 


5. (’31) 133 Ind Cas 901 (902) (DB) (All) Saifur Bibi v. Abdul Aziz Elian. 

(’18) 5 A I R 1918 Cal 113 (114) : 46 Ind Cas 355 (DB), Abdul Majid v. Khalil 
Rahaman. 

(’39) 26 A I R 1939 All 348 (363) : 182 Ind Cas 801 (DB), Ieliar Falma Bibi v. 
Ansar Fatma Bibi. 

(’31) 18 AIR 1931 All 237 (237): 124 Ind Cas 756, Ali Hasan v. Mt. Rashidan. 
(’32) 19 A I R 1932 All 596 (597) : 54 All 22 : 133 Ind Cas 901 (DB), Saifid Bibi 
v. Abdul Aziz Khan. 


(’30) 17 A I R 1930 All 434 (435) : 124 Iud Cas 183 (DB), Mt. Wahidan v. Nasir 
Khan. (Execution of sale deed in satisfaction of contemplated dower is for consi¬ 
deration.) 

(T5) 2 A I R 1915 Lah 251 (253) : 27 Ind Cas 562 (DB), Nur Muhammad v. Mt. 
Allah Wasai. (Gift by husband of landed property in lieu of dower in favour of 
his wife is tantamount to sale.) 

('ll) 11 Ind Cas 928 (928) : 14 Oudh Cas 214, Asalal Fatima v. Shambhu Dayal. 
(’36) 162 Ind Cas 881 (881) (Nag), Zenaib Bi v. Gajananrao. 

(’17) 4 AIR 1917 Pat 18 (24) : 43 Ind Cas 196 (DB), Fazlur Rahman v. Muham¬ 
mad Umar. (Transfer to wife in lieu of dower amounts to sale and not to gift.) 
(’ll) 12 Ind Cas 457 (457) (DB) (Mad), Khamrunnisa v. Shah Hazarath. (Transfer 
for a term in consideration of dower must be regarded as sale.) 

(’82) 1882 Pun Re No. 87, Nawab Muhammad Ali Khan v. Wazir Khan. 

(’82) 5 All 65 (69) : 1882 All W N 175 (DB), Fida Ali v. Musaffar Ali. 

(’86) 8 All 178 (181) : 1886 All W N 51 (DB), Suba Bibi v. Balgobind Das. 

(’25) 12 AIR 1925 Oudh 407 (407): 28 Oudh Cas 227: 87 Ind Cas 176, Zaki Khan 
Munnu Sahu. 

(’21) 8 AIR 1921 Nag 84 (85) : 17 Nag L R 103 : 64 Ind Cas 126, Fahmidun - 
Nisa v. Hiralal. 

(’28) 15 AIR 1928 Mad 430 (433) : 109 Ind Cas 130 (DB), Abideen Marakat/ar v. 
Habibulla Sahib. 

[Sea also (’78) 2 All 854 (856) (DB), Ghulam Mustafa v. Hurmat. (Gift by a 
person labouring under a fatal disease made in lieu of dower is really of the 
nature of sale.)] 

[Bm sec (’27) 14 AIR 1927 Oudh 204 (206): 2 Luck 575 : 102 Ind Cas 142 (DB), 
alib Ali v. Kaniz Fatima Begum. (Where consideration for transfer is release 
from dower-debt, transaction is not sale.) 

/!2.? 9 « PUD Be No * 86 : 1903 Pun L * No. 4, Ghulam Baza v. Sardar Khan. 
(Obiter.)] 


6 - (’37) 24 AIR 1937 Mad 714 (715) : 176 Ind Cas 444 (DB), Sura Reddi v. 
aama Narasu. 


7 fi£ 2 ? U “ 1924 Pat 392 (395 ’ 996 > : 72 Ind Cas 705 ( DB )> Dheyan 
oxngh v. Bhulotan Singh. 


Section 54 
Note 12 





1006 


SALE DEFINED 


Section 54 
Note 12 


Even a barred debt would be a good consideration for a sale. 8 Again, a 
transfer in consideration of specified amounts to be spent by the vendee 
on the vendor’s behalf in litigation would also be a sale. It is necessary, 
however, that the amount should, in order to constitute ‘price’, te an 
ascertained sum of money or be capable of being ascertained at the 
time of the transfer 9 though it is not necessary that the contract should 
in the first instance determine the price. It may appoint a way of 
determining it or it may stipulate for a fair price. 10 In the former case 
the price must be ascertained only in the way appointed and if it is not 
so ascertained the Court cannot, in the absence of special circumstances, 
interfere by having the price ascertained in a different mode. 11 In the 
latter case, the Court can interfere and determine what is a fair price. 12 
A transfer in consideration of the transferee defraying the costs of a 
litigation, the amount of such costs not being ascertainable at the date 
of the transfer, is not a transfer for a ‘price’ and is, therefore, not a 
sale. 13 A transfer in lieu of dower, the amount thereof not having been 


8. (’13) 21 Inrl Cas 69 (72) (DB) (Oudh), Baldeo Singh v. Puttu Lai. 

9. (’26) 13 AIR 1926 Oudh 196 (197) : 92 Ind Cas 757 (DB), Ram Pher Singh v. 
Sheo Saran Singh. 

(’26) 13 AIR 1928 Oudh 363 (368) : 93 Ind Cas 114, Rachcha Ram v. Paltan. 

(’01) 14 C P L R 117 (119), Budhia Bhoyer v. Hari Ram. (Where price is neither 
ascertained nor ascertainable, the contract is void for incompleteness.) 

(’14) 1 AIR 1914 Cal 335 (336) : 41 Cal 148 : 20 Ind Cas 679 (DB), Ananda 
Chandra v. Syed Abdulla Eossein. (There was an agreement between B on the 
one 6ide, and A on the other, that the former should sell and the latter buy the 
property—It was stipulated that in order to ascertain the price, B should give an 
account of the receipts and expenditure with respect to the property, and that A 
was to obtain a share of the profits after the account was settled—It was held 
that the transaction was not a sale.) 

[See also (’82) 5 All 65 (69) : 1882 All W N 175 (DB), Fida Ali v. Musaffar 
Ali. (Amount of dower not ascertained — Property assigned to wife in lieu of 
dower—Transaction is not sale.) 

(’23) 10 AIR 1923 Nag 330 (331) : 20 Nag L R 126 : 76 Ind Cas 668, Mahitap 
Khan v. Mt. Ashabi. (Transfer in consideration of dower, amount of which is not 
ascertained, is not sale.) 

(’28) 15 AIR 1928 Mad 430 (433) : 109 Ind Cas 130 (DB), Abideen Marakayar v. 
Eabxbulla Sahib. (Do.)] 

[But see (’21) 8 AIR 1921 Oudh 248 (249) : 66 Ind Cas 622 (DB), Bisheshar 
Dayal v. Mt. Ear Raj Kuar. (Transfer for amounts to be spent in litigation— 
It was held that if the amount was capable of ascertainment not at the time of 
the deed, but later on it would be a sale—Submitted wrong.)] 

10 . (’27) 14 AIR 1927 Cal 889 (893) : 55 Cal 285 : 104 Ind Cas 527 (DB), Ram 
Sundar v. Kali Narain. (Fry on Specific Performance, 6th Edition, Sections 
353, 354, referred to.) 

11. (1853) 43 E R 10 (14) : 3 Deg M & G 24 : 22 L J Ch 897 : 1 W R (Eng) 134: 
22 L T (O S) 285: 98 R R 16, Morgan v. Milman. 

(’01) 14 C P L R 117 (119, 120), Budhia Bhoyer v. Eari Ram. 

12. (1853) 43 E R 10 (14) : 3 Deg M & G 24 : 22 L J Ch 897 : 1 W R (Eng) 134 : 
22 L T (O S) 285 : 98 R R 16, Morgan v. Mxlman. 

(’01) 14 C P L R 117 (119), Budhia Bhoyer v. Eari Ram. 

13 . (’26) 13 AIR 1926 Oudh 196 (197) : 92 Ind Cas 757 (DB), Ram Pher Singh 
v. Sheo Saran Singh. 

(’26) 13 AIR 1926 Oudh 368 (368) : 93 Ind Cas 114, Rachcha Ram v. Paltan. 
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ascertained or fixed, is not a sale. 11 A transfer in consideration of past 
and future services is not for any ‘price’ and is not a sale. 15 So also is 
a transfer in consideration of the vendee clearing other land of the 
vendor or sinking well therein. 10 It has been held in the undermentioned 
cases 17 that if the past or future services in consideration of which a 
transfer is made are capable of a monetary valuation, the transfer would 
be a sale within the meaning of the Oudh Laws Act or for the purposes 
of Muhammadan law. 

A transfer of property for a consideration consisting partly of a sum 
of money and partly of other things cannot be said to be a transfer “for 
a price” and is, therefore, not a sale, but an exchange. 18 Thus, a 
transfer in consideration of a sum of money and a forbearance on the 
part of the vendee to set aside a court sale is not a sale. 10 But the mere 
fact that stipulations are made in the deed of transfer does not render 
the transaction other than a sale if such stipulations do not constitute 
the consideration for the transfer. 20 “There is hardly any instrument 
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14. {’82) 5 All 65 (69) : 1882 All W N 175 (DB), Fida AH v. Musaffar Ali. 

(’23) 10 AIR 1923 Nag 330 (331): 20 Nag L R 126:76 Ind Cas 668, Mahitapkhan 

v. Mt. Ashabi. 

15. (’10) 5 Ind Cas 599 (600) : 34 Bom 287 (DB), Madhau Rao v. Kashi Bai. 

16. (’21) 8 AIR 1921 Lah 82 (83) : 2 LaU 199 : 62 Ind Cas 932 (DB), Qhidam 
Mahomed v. Teh Chand. 

('23) 10 AIR 1923 Lah 70 (70) : 68 Ind Cas 1008, Allah Rakhiya Khan v. 
Ahamad. (AIR 1921 Lah 82 followed.) 

17. (’03) 1903 Pun Re No. 2 : 1903 Pun L R No. 53, Kishen Singh v. Jai Kishen 
Das. 

(*26) 13 AIR 1926 Oudh 474 (475) : 94 Ind Cas 392, Amir Khan v. Hahumat 
Bibi. (Where a gift is made by a Muhammadan in lieu of something which has a 
monetary value the transaction may be considered by way of sale, and in such a 
case services of a professional character rendered by the donee to the donor may 
be considered as a consideration of monetary value.) 

18. See Notes on Section 118. 

19. (’31) 18 AIR 1931 Mad 140 (143) : 54 Mad 163 : 135 Ind Cas 17 (DB), Ven¬ 
kata Jagannatha v. Venkata Kumar a. (Nor is it an exchange.) 

20. ('36) 23 AIR 1936 P C 204 (206): 163 Ind Cas 4 : 63 Ind App 304 : 59 Mad 

910 (P C), Venkata Jagannatha Rao v. Venkata Kutnara Mahipati Surya 
Rao. 

(’37) 24 AIR 1937 Mad 714 (715) : 170 Ind Cas 444 (DB), Sura Reddi v. Rama 
Narasu. (AIR 1936 P C 204 followed.) 

(*42) 29 AIR 1942 All 71 (73) : I L R (1942) All 169 : 198 Ind Cas 257 (FB), Jagat 
Prasad v. Deo Nath Singh . (Sale in lieu of cash price plus expenses of suit to be 
brought by vendee to recover possession of property sold—The latter expenses were 
not for the benefit of the vendor and did not constitute consideration.) 

('09) 4 Ind Cas 4^6 (466) (DB) (Cal), Abbas Ali v. Karim Bakhsh. (Transfer of 
immovable property by a Muhammadan to hia wife purporting to be made in con. 
sideration of a dower-debt of Rs. 49 and “on account of right of inheritance” was 
c to be a sale — The words “on account of right of inheritance” are only a 
reason for the transfer and not a consideration for it.) 

[See also (’67) 2 Agra 160 (162) (DB), Seva Lall v. Sheikh Mahomed. (Govern- 
Eaent may, like any other seller, impoee any condition it pleases in reference to 
e property which it offers for Bale prior to sale, but iB not at liberty subsequently 
he sale, to disaffirm or annul it on the ground not only novel but directly at 
■variance ^th the terms on whioh it offered the property for sale.)] 
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or sale said their Lordships of the Privy Council in Jagannatha Rao 
Garu v. Surya Rao Bahadur , 21 “which does not contain some stipula¬ 
tions by the parties, and if the addition of a covenant by the transferees 
would change its real character, it would be difficult to find a transaction 
which could be held to be a sale. For example, a covenant by a 
purchaser giving the vendor a right of pre-emption does not convert the 
sale into some other transfer.” 

A who was appointed by the Court as the guardian of a minor 
drew out monies belonging to the minor, after executing a security bond 
in favour of the Court. The guardian failed to account for the monies so 
drawn and the Court assigned the bond to the minor on his attaining 
majority for the purpose of its being enforced against A. It was held 
that the Court was not under any liability to pay to the minor the 
amount drawn out by his guardian, that the assignment was therefore 
not in lieu of any such liability and that the transaction was 
consequently not a sale. 22 

Earnest money. — Earnest money paid in a contract for sale 
becomes part of the purchase-money when the transaction goes forward. -3 

13. “Paid or promised.”—The fact that the price is promised 
to be paid on the delivery of possession and is not to be paid at all if 
possession is not delivered, does not prevent the transaction from being 
a sale. 1 Where a sale deed recited that the vendor had that day received 
rupees one thousand which he deposited with the vendee for the expenses 
of certain litigation, but it was found that there was absolutely no such 
payment, it was held that there was neither a payment nor a promise of 
payment of the price and that consequently there was no sale. 2 

14. Non-payment of price. — It follows from the definition of 
“sale” that, in order to constitute a transaction a “sale” — 

(a) the parties must intend to transfer the ownership of a 

property; 

(b) the parties must intend that the price should be paid 

whether in present or in future. 

Where the parties do not intend that ownership of property should 
pass from one to the other, the transaction, though in the form of a 
conveyance, will be merely a sham and colourable transaction. Where 
the parties, though may intend to transfer ownership, do not intend 

21. ('36) 23 AIR 1936 P C 204 (206) : 163 Ind Cas 4 : 63 Ind App 304 : 59 Mad 
910 (P C). 

22. (’31) 18 AIR 1931 All 389 (390) : 133 Ind Cas 904 : 53 All 786 (FB), Bam 
Saran v. Yudhishtar Prasad. 

23. See Notes on Section 55. 

Note 13 

1. (’15) 2 AIR 1915 All 347 (347) : 37 All 631 : 30 Ind Cas 512 (DB), Kauleshar 
Prasad v. Adadi Bibi. (Agreement of payment of consideration contingent on 
certain event is not opposed to public policy.) 

2. (’24) 11 AIR 1924 Nag 146 (147) : 78 IndiJas 1011, Hemraj Mancari v. 
Trimbak Kunbi. 
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that the price should he paid at all, the transaction would be without 
consideration and would be void as a conVeyance . 1 

Where the title is intended to pass, and the price is intended to be 
paid, the mere fact that the price is not actually paid at the time of 
the conveyance will not prevent title from passing to the buyer. 2 In 


Note 14 

1. (’32) 19 AIR 1932 Bom 247 (247) : 138 Incl Cas 534 : 56 Bom 556 (DB), Basa- 
lingava v. Chinnava. 

(’98) 22 Bom 176 (180, 183) (DB), Talia v. Babaji. 

2. (’24) 11 AIR 1924 All 938 (939): 75 Ind Cas 111, Islam Fatima v. Tamiz Ali. 
(’16) 3 AIR 1916 Lah 155 (156): 1916 Pun Re No. 53: 33 Ind Cas 474 (FB), Allah 

Ditta v, Nazar Din. (Title passes on execution regardless of whether and when 
the price is actually paid.) 

<’18) 5 AIR 1918 All 337 (338) : 46 Ind Cas 382 (DB), Alamdar Husain v. Moti 
Bam. (Non-payment of consideration, however, may often be very strong evidence 
that the deed was not intended to operate.) 

(’29) 16 AIR 1929 All 85 (86) : 111 Ind Cas 761, Mt. Pran Dei v. Sat Deo. 

. (’09) 4 Ind Cas 507 (508) : 32 Mad 325 (DB), Amirthathaminal v. Periasami. 
(’06) 16 Mad L Jour 524 (525) (DB), Govindammal v. Gopalachariar. 

(’91) 13 All 409 (418) : 1891 All W N 159 (DB), Angan Lai v. Muhammad 
Hussain. (Deed purporting to be a sale deed executed and registered as such — 

Consideration received but gifted back to the vendor — Possession not delivered_ 

Held, on the face of the document it was a sale and effect was given to it as a sale.) 
(’31) 18 AIR 1931 Pat 236 (239) : 10 Pat 264 : 133 Ind Cas 34 (DB), Ramdhari 
v. Gorakh. 

(’24) 11 AIR 1924 Mad 544 (545) : 84 Ind Cas 626, Gangi Animal v. Govinda 
Padayachi. (Conditions to be carried oat by vendee as to discharge of prior debts 
unless they distinctly specify to the contrary, do not suspend vesting of title in 
vendee.) 

(’19) 6 AIR 1919 Pat 469 (470) : 52 Ind Cas 363, Jagdeep Sahay v. Sonu Lai. 
(’17) 4 AIR 1917 Cal 589 (590) : 34 Ind Cas 106 (DB), Jogendra Narain v, Man- 
matha Nath. 

(’19) 6 AIR 1919 Low Bur 20 (20) : 10 Low Bur Rul 133 : 57 Ind Cas 948, Soma - 
sundram Ghetty v. Shwe Bwa. 

(’19) 6 AIR 1919 L B 140 (141) : 45 Ind Cas 860, VenkatachaUum v. Ma TunE. 
(’68) 3 Agra 30 (31) (DB), Heera Singh v. Ragho Nath. 

(’22) 9 AIR 1922 Pat 619 (641): 65 Ind Cas 882 (SB), Bhonu Lai v. W. A. Vincent. 
('88) 11 All 244 (251) : 1889 All W N 96 (DB), Shib Lai v. Bhagwan Das. 

(’17) 4 AIR 1917 Mad 492 (494) : 35 Ind Cas 455 (DB), Kumarappan v. 
Narayanan. 

(’ll) 9 Ind Cas 547 (548) : 1911 Pun Re No. 55 (DB), Bhagan v. Allah Ditta. 

(’10) 8 Ind Cas 674 (674) (DB) (Lah), Maula Dad v. Ghulam. 

( 99) 1899 Pun Re No. 77, Kirpal Singh v. Muhammad Hussain. 

(’82) 1882 Pun Re No. 192, Sher Shah v. Nathu. 

(’79) 1879 Pun Re No. 132, Abbas Ali v. Pir Buksh. 

(’91) 4 C P L R 92 (93), Tado Rao v. Ratan. 

(08) 30 All 125 (127): 5 All L Jour 96 (DB), Baijnath Singh v. Paltu. (Pur¬ 
chaser, notwithstanding such non-payment can maintain a suit for possession — 
Court is entitled to pass a decree in favour of the plaintiff for possession, subject to 
the equities which exist in favour of the defendant.) 

145 (149) (Pesh >’ A V a v - Parsholam Lai. 

4 188 < 17 °) 5 1881 All W N 173 (DB), Kesri v. Qanga Prasad. 

■ ifn o ?? 429 < 429 > (DB > ( Bom >> v. Nagindas. 

i'in\ u : ® ** ar 8 ^4 (DI3)» Ramlakhan Rai v, Bandan Rai. 

' 641 (643): 6 Nag L R 98, Balkrishna v. Shripat Singh. (Although 

e egal ownership of immovable property may have passed to a buyer by virtue 
a properly executed deed of conveyance, if the purohase-money or any part 

T.P.64. 
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other words, pre-payment of price is not a sine qua non or a condition 
precedent to the transfer of ownership. 3 The seller cannot, on the ground 
merely of non-payment of the price, claim to retain possession as against 
the buyer of the property sold. 4 Nor can he set aside the sale on that 
ground. 6 His remedy is to sue the buyer for the recovery of his 


thereof remains unpaid, such buyer will not be entitled to a decree for possession 
of the property sold, except on condition of first paying the purchase-money in full 1 
( 90) 1890 Bom P J 65 (65) (DB), Yesn v. Kashiram. 

C91) 1891 Bom P J 147 (147) (DB), Kcshav v. Daulatkhan. 

(78) 2 Bom 547 (548, 549) : 3 Ind Jur 119 (DB), Umedmal Motiram v. Davu 
(’67) 7 Suth W R 317 (318) (DB), Kalec Churan Giree v. Lalla Muddun Kislwre 
(’13) 19 Ind Cas 562 (562) (DB) (Cal), Seramot AH v. Samad Ali. 

(’02) 6 Cal W N 150 (157) (DB), Alexandar Baness Lumley Webb v. John Luchlan 
Macphcrson. 


( 99) 23 Bom 525 (527) : 1 Bom L R 5 (DB), Sagaji v. Namdev. 

(’19) 6 AIR 1919 Cal 855 (856) : 47 Ind Cas 202 (DB), Kumud Kamini Dasi v. 
Khudumani Dasi. 


(’16) 3 AIR 1916 Low Bur 19 (19) : 34 Ind Cas 125, K. Y. K. M. Chetty Firm v. 
S. N. V. R. Chetty Firm. 

(’12) 16 Ind Cas 29 (29) : 1912 Pun Re No. 105, Bhagwan Singh v. Hardit Singh. 
(’19) 6 AIR 1919 Cal 844 (844) : 51 Ind Cas 104 (DB), Nitai Chandra v. Cham - 
paklata Debi. 

(’06) 4 Cal L Jour 334 (336) (DB), Manogi Singh v. Sarat Lai. 

(’14) 1 AIR 1914 Cal 239 (240) : 20 Ind Cas 325 (DB), Nil Madliab v. Haran 
Prosad. 

(’75) 1875 Pun Re No. 21, Lakha Mai v. Mulah. 

(’16) 3 AIR 1916 Cal 120 (122): 35 Ind Cas 284 (DB), Bansi Ram v. Secy, of State. 
(’14) 1 AIR 1914 Cal 385(386): 23 Ind Cas 813(DB), Kashidasw.Chaithru Patras. 
(’15) 2 AIR 1915 Mad 387(391): 26 Ind Cos 35 (DB), Adaikulam Chetty v. Subban. 
[See also (’20) 7 AIR 1920 Mad 164 (164) : 43 Mad 712 : 56 Ind Cas 530 (DB), 
Yella Krishnamma v. Kotipalle Mali. (Vendee not paying purchase-money is 
entitled to absolute decree for possession without condition being attached for 
payment of unpaid purchase-money.)] 

[But see (’81) 3 All 77 (81) (DB), Ikbal Begam v. Gobind Prasad. (Submitted 
wrong.)] 

3. (’16) 3 AIR 1916 All 366 (367) : 38 All 154 : 35 Ind Cas 23 (DB), Narain Das 
v. Mt. Dhania. 

(’34) 21 AIR 1934 Lah 917 (919) : 151 Ind Cas 163 (DB), Prem Singh v. Dist. 
Board, Ratvaljnndi. (Unless there is anything in the agreement of sale definitely 
laying down that sale shall not be tuken to have been completed until entire pur¬ 
chase-money is paid.) 

(’66) 1 Agra 85 (86, 87) (DB), Mohun Singh v. Mt. Sliib Koonwar. 

4 . (’19) 6 AIR 1919 Low Bur 20 (20) : 57 Ind Cas 948 : 10 Low Bur Rul 133, 
Somasundram v. Shwe Bwa. 

(’19) 6 AIR 1919 Low Bur 140 (141) : 45 Ind Cas 860, Vcnkatachallum v. Ma 
Tun E. 

(’20) 7 AIR 1920 Mad 164 (164) : 43 Mad 712 : 56 Ind Cas 530 (DB), Yella 
Krishnamma v. Kotipalle Mali. 

(’10) 6 Ind Cas 117 (117) (DB) (All), Nasir-ud-din Khan v. Hikmatullah Khan. 
(’10) 8 Ind Cas 364 (365) : 34 Mad 543 (DB), Velayutha v. Govindasami. (Vendor 
is entitled to statutory charge on the property for unpaid purchase-money.) 

[But see (’68) 10 Suth W R 194 (194) (DB), Prem Soondurce v. Grish Chunder. 
(A party selling land may refuse to give delivery until the consideration is paid ; 
but having given delivery he has no right to re-take possession and pay himself 
the purchase-money out of the usufruct.)] 

5. (’29) 16 AIR 1929 Bom 147 (150): 53 Bom 321:116 Ind Cas 236 (DB), Devmani 
Bai v. Ravishankar. 


(’01) 14 C P L R 57 (58), Lakhmichand v. Zisan. 
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purchase-money, 0 or to enforce the seller’s charge for the purchase- 
money against the properties sold, in the hands of the buyer. 7 

The non-payment of consideration may, however, often be very 
strong evidence to show that the parties did not intend the document to 
be operative 9 or that the transaction was the result of undue influence. 9 
But it is not conclusive to show such an intention. 10 

Where a conveyance is duly executed and registered the presump¬ 
tion will, in the absence of circumstances to the contrary, be that the 
parties intended the title to pass forthwith, and the consideration to be 
paid. 11 The presumption can be rebutted by evidence showing that it 
was the intention of the parties that title should not pass until certain 
conditions are fulfilled. In such cases title will not pass until those 
conditions are fulfilled. 12 Thus, the parties may agree that title should 
not pass until the price is paid. In such cases title will not pass until 
the price is paid. 13 


Section 54 
Note 14 


(’34) 21 AIR 1934 Lah 917 (919) : 151 Ind Cas 163 (DB), Prem Singh v. Dist. 
Board , Rawalpindi. 

(’09) 2 Ind Cos 429 (429) (DB) (Bom), Kevaldas v. Nagindas. 

('ll) 10 Ind Cas 546 (547) : 36 Mad 8 (DB), Subbaier v. A/oniam Subramania. 


6. (’19) 6 AIR 1919 Low Bur 20 (20) : 10 Low Bur Rul 133 : 57 Ind Cas 948, 
Sotnasundram v. Shwe Bwa. 

(’01) 14 C P L R 57 (58), Lakhmichand v. 2Tisa«. 

(’19) 6 AIR 1919 Low Bur 140 (141): 45 Ind Cas 860, Venkatachallum v. Ma TunE. 
(’10) 6 Ind Cas 117 (117) (DB) (All), Nasir-ud-din Khan v. Hxkmatullah Khan. 
(’99) 23 Bom 525 (527) : 1 Bom L R 5 (DB), Sagaji v. Namdev. 

7. See S. 55, Sub-section (4) Clause (b). 

(’01) 14 C P L R 57 (58), Lakhmichand v. Kisan. 

(’09) 2 Ind Cas 429 (429) (DB) (Bom), Kevdldas v. Nagindas. 

(’10) 8 Ind Cas 364 (365) : 34 Mad 543 (DB), V elayutha v. Govindasavti. 

8. (’18) 5 AIR 1918 All 337 (338) : 46 Ind Cas 382 (DB), Alamdar Husain v. 
Moti Ram. 


(17) 4 AIR 1917 Mad 492 (494) : 35 I. C. 455 (DB), Kumarapan v. Narayanan. 

9. See (’26) 13 AIR 1926 Pat 589 (542) : 96 Ind Cas 468 (DB), Kokil Chandram 
v. Banbahadur Singh. 


10. See (’28) 15 AIR 1928 All 391 (392) : 114 Ind Cas 192 (DB), Muni Ran Bibi 

Amjad /lit. (Mere fact that portion of sale consideration has not been paid is no 

ground for coming to conclusion that parties did not intend document to be 
operative.) 

H*^' 97 ^ 21 Mad 56 ( 57 > 58 ) ( DB )» Ranga Ayyar v. Sriniroso Ai/yangar. 

(94) 17 Mad 146 (147) (DB), Ponnayya v. Muthu. 

(09) 4 Ind Cas 541 (541) (DB) (Cal), Qostho Behary v. Rohini Gowalini. 

,! ? 1916 Lah 336 (336 > : 32 Ind Cas 961 U> B ). AM* v. Kala Shah. 

( 09) 1 Ind Cas 719 (719, 720) : 32 Mad 72 (DB), Govindasamy v. Ramasawmy. 

[See also (’09) 4 Ind Caa 507 (508) : 32 Mad 325 (DB), Amirthathammal v. 
Beruuami Ptlla*. (Sale deed registered—Want of consideration—Vendor intend¬ 
ing deed to be operative only if vendee outlived her — Deed acted upon_Title 

passes without consideration.)] 


{ l 13) J 3I f d 662 (562) (DB) (Cal), Seramot AH v. Samad Ali. 

v 28 Mad124 ^ 126 * : 14 MadL Jour 49 3 (DB), Ramaliga Mudali v. Ayyadurai 
(Consideration—Promise to give a girl in marriage.) 

1;* 2) 17 °“ 176 ( l77 ) = 37 B om 53 (DB), Kondu v. Vishnu. 

s’hoh 6 * 8 *** 1916 Lah 336 * 336 ^ : 32 Iod Cas 981 ( DB )> Abdul Atis v * Kala 
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It follows that the mere registration of a conveyance does not 
necessarily convey title, without regard to the intentions of the parties. 14 
The Court has to see what the intention of the parties was in each 
particular case 10 though, as seen already, the parties would be presumed 

(’20) 7 AIR 1920 Oudh 29 (30) : 53 Ind Cas 659, Bakhtawar Ramv.Naushad Ali 
(It is open to the parties to contract that ownership shall not pass until the fulfil- 
ment of certain conditions.) 

(’10) 6 Ind Cas 477 (478) (Cal), Sree Nath v. Sree Eanta. 

(’13) 20 Ind Cas 325 (325, 326) (Cal), Nil Madhab v. Uaran Prosad. 

(’13) 19 Ind Cas 562 (562) (DB) (Cal)* Seramot Ali v. Samad Ali. 

( 17) 4 AIR 1917 Pat 514 (515) : 38 Ind Cas 877 (DB), Makhanlal v. Hanuman 
Baksh. 

(’71) 15 Suth W R 44 (45) (DB), Mahadoo Begum v. Hubeebool Ho*sein. (Court 

is bound to see whether it was, or was not, the intention of the parties that a 

complete sale should take place, although the purchase money was not paid.) 

(’29) 16 AIR 1929 Pat 550 (552) : 123 Ind Cas 71 (DB), Kamia Prasad v. Lachmi 
Sah. 

(’34) 21 AIR 1934 Pat 68 (69) : 147 Ind Cas 767, Abdulla Ehali/a v. Bhxchuk 
Gosain. 

(’28) 15 AIR 1928 Oudh 439 (441, 442) : 4 Luck 13 : 112 Ind Cas 273 (DB), 
Parshottam Das v. Far Ali. 

(1900) 27 Cal 7 (10) (DB), Manladan v. Rughunandan Pershad Singh. 

('ll) 12 Ind Cas 534 (534) (Lah), Salamat Rai v. Ram Eishen. 

(’ll) 9 Ind Cas 547 (547,548): 1911 Pun Re No. 55 (DB), ML Bhaganw Allah Ditta. 
(Conduct of parties after transaction of sale is important in order to ascertain 
whether parties intended ownership to pass independently of payment of consider¬ 
ation.) 

(’82) 1882 Pun Re No. 192, Sher Shah v. Nathu. 

(’79) 1879 Pun Re No. 132, Abbas Ali v. Pir Buksh. 

(’35) 22 AIR 1935 Pat 45 (46) : 154 Ind Cas 612, Shiba Prasad v. Upendra 
Samant. 

(’73) 1873 Pun Re No. 45, Jhunda Singh v. Indur Singh. 

(’12) 14 Ind Cas 120 (121) (DB) (Mad), Pedda Chinnakka v. Chinna Chumrekka. 
(’06) 4 Cal L Jour 338 (339) (DB), Sarat Chandra v. Hari Pada. 

(’17) 4 AIR 1917 Lah 242 (243) : 40 Ind Cas 489, Tarachand v. Nirmal Das. 

(’98) 2 Cal W N 207 (208) (DB), Sheo Narain Singh v. Darbari Mahton. 

(’31) 18 AIR 1931 Pat 236 (239) : 10 Pat 264 : 133 Ind Cas 34 (DB), Ramdhari 
v. Gorakh. 

(’34) 21 AIR 1934 Lah 917 (919) : 151 Ind Cas 163 (DB), Prem Singh v. Dist. 
Board , Rawalpindi. 

(’09) 3 Ind Cas 177 (178) (Cal), Sarat Chandra v. Rakha Hari. (Mere registration 
of a sale deed does not necessarily pass title to the vendee if it was the clear inten¬ 
tion of the parties that no title should pass till the consideration money was paid.) 
[See also (’28) 15 AIR 1928 Rang 47 (48) : 5 Rang 636 : 106 Ind Cas 358 (DB), 
Maung Monv. Ma EinOh. (Non-fulfilment of condition precedent—Effect cannot 
be given to intention to transfer and no property passes.)] 

14 . (’09) 4 Ind Cas 541 (541) (DB) (Cal), Gostho Behary v. Rohini Gowalini. 

(’22) 9 AIR 1922 Lah 356 (357) : 3 Lah 389 : 70 Ind Cas 202 (DB), Ram Singh 

v. Ganga Ram. 

(’17) 4 AIR 1917 Cal 589 (590) : 34 Ind Cas 106 (DB), Jogendra Narain v. 

Manmatha Nath. (Especially if it be not accompanied by delivery thereof.) 

(’20) 7 AIR 1920 Pat 774 (774) : 59 Ind Cas 171, Raju Mahton v.Hossaini Mian. 
(’13) 19 Ind Cas 562 (562) (DB) (Cal), Seramot Ali v. Samad Ali. 

(1900) 27 Cal 7 (10) (DB), Manladan v. Rughunandan Pershad Singh. 

(’13) 20 Ind Cas 325 (325) (DB) (Cal), Nil Madhab v. Haran Prosad. 

(’04) 28 Mad 124 (126) : 14 Mad L Jour 493 (DB), Ramalinga Mudali v. Ayxya- 

dorai Nainar. 

15 . (’09) 4 Ind Cas 541 (541) (DB) (Cal), Gostho Behary v. Rohini Gowalini. 
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to have intended to pass title forthwith in the absence of circumstances 
to the contrary. 

The arrangement between the parties as to when the title should 
pass is a contract between the parties and if reduced to wilting cannot 
be varied or contradicted by oral evidence. Such an arrangement is not 
a recital of a fact such as the passing of consideration. 16 

The fact that the price is not payable into the hands of the vendor 
but in some other way does not alter the nature of the transaction. 17 

15. Price can be shown to be different from that 
recited. — There is nothing to prevent a party to a sale from showing 
that the consideration was something different from that recited in the 
deed. 1 Even the party who has acknowledged the receipt of considera¬ 
tion in the sale deed can show that he did not receive it. 2 The on us 
ordinarily, and especially where the sale deed and the property have 
been delivered to the buyer, would be on the seller to show that there 
was no consideration for the deed. 3 The onus may, however, be rebutted 


Section 54 
Notes 14-15 


(’22) 9 A IB 1922 Lak 356 (357) : 70 Ini Cas 202 : 3 Lah 389 (DB), Ram Singh v. 
Oangaram. (For this purpose the Court may look to previous as weli as subse¬ 
quent conduct of the parties.) 

16. (’38) 25 AIR 1938 Pat 505 (506) : 17 Pat 318 : 178 Ind Cas 629 (DB), Radha- 
mohan Thakur v. Bipin Bthari. 

17. (*37) 24 AIR 1937 Rang 287 (292): 14 Rang 766: 170 Ind Cas 434 (DB), Alag- 
appa Chettyar v. A. E. R. M. M. K. Chettyar Firm. (Price to be set off against 
decree on compromise against vendor.) 

Note 15 

1. (’14) 1 AIR 1914 All 298 (302) : 36 All 537 : 24 Ind Cas 661 (DB), Chnni Bibi 
v. Basanti Bibi. 

(’01) 5 Cal W N 158 (159) (DB), Kailash Chandra v. Harish Chandra. 

(’09) 2 Ind Cas 953 (953, 954) (DB) (Cal), Gopal Singh v. Laloo hall. 

(’82) 5 Mad 6 (8) (DB), Vasudeva v. Narasamma. 

(’28) 15 AIR 1928 Rang 47 (48) : 106 Ind Cas 358 : 5 Rang 636 (DB), Maung Mon 
v. Afa Kin Oh. 

(’76) 3 Bom 159 (160) (DB), Hukumchand v. Hiralal. 

2 . (’29) 16 AIR 1929 Bom 147 (150) : 116 Ind Cas 236 : 53 Bom 821 (DB), Bai 
Devmani v. Ravishankar Oghadbhai. 

(’66) 6 Suth W R 267 (268) (DB), Sliewab Singh v. Asgur Ali. (But party cannot 
prove that only part of consideration stated to be received in full, was paid at time 
of sale and that rest was to be paid only in case of a successful termination of a suit.) 
(1900) 22 All 370 (375, 376) : 27 Ind App 93 (PC), Sah Lai Chand v. Indarjit. 
(Affirming 18 All 168.) 

(’98) 20 All 447 (465) : 25 Ind App 137(PC), Hakim Muhammad Ikram-ud-din 
v. Najiban. 

(’66) 1 Agra 160 (161) (DB), Gfoor Pershad v. Nunda Singh. 

(’02) 25 Mad 55 (59) : 11 Mad L Jour 818 (DB), Seshachala v. Varada. 

(’67) 7 Suth \V R 428 (428) (DB), Walee Mahomed v. Kumar Ali. 

(’10) 6 Ind Cas 477 (478) (Cal), Sree Hath v. Sree Kanta. 

[See also (’68) 10 Snth W R 208 (208) (Db), Lolitta Dossia v. Ruttun Mollee. (A 
• judge acts correctly in considering evidence on the question whether consideration 
recited in sale deed had passed or not.)] 

(But see (’67) 7 Suth W R 834 (834) (DB), Ramdee Koonwaree v. Shib Dayal 
Singh.] 

3. (’19) 6 AIR 1919 Pat 414 (415, 416): 4 Pat L Jour 617 : 58 Ind Cos 83 (DB). 
Rampal Ram v. Suba Singh. (Mere denial of receipt of consideration is not suffi¬ 
cient to relieve the vendor to shift the harden on to the vendee.) 

(»1) 18 All 409 (417): 1891 All W N 169 (SB), Angan Lai v. Muhammad Husain. 
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16. Inadequacy and inflation of price. _ A sale is not 
invalid merely by reason of the inadequacy of the consideration. 1 Nor 
does the inflation of the price in a sale deed by the parties for 
purposes of their own, vitiate the sale, if otherwise valid. 2 A sold to B 
property for Rs. 1200, Rs. 550 being undertaken to be paid by B to the 
prior mortgagee and the balance to be paid to A before the registration 
officer. It was found that the latter amount was so paid but was taken 
back by B. It was held that the sale was nevertheless valid as the 
consideration to the extent of Rs. 550 had passed. 3 

17. Sale of property of value of rupees one hundred 
or more. — A sale of property of the value of rupees one hundred or 
more can be effected only by a registered instrument. 1 An unregistered 

4 . (’86) 8 All 641 (643) : 1886 All W N 252 (DB), Achobandil v. Mahabir. 

5. (’28) 15 AIR 1928 Pat 44 (45) : 7 Pat 95 : 105 Ind Cas 63 (DB), Mt. Akli v. 
Mt. Daho. 

(’13) 20 Ind Cas 952 (954) (DB) (Mad), Artho Rama v. Artho Padhi. 

(’12) 15 Ind Cas 192 (192) (DB) (Lab), Hukam Kaur v. Bihari Lai. (Sale by one 
co-owner of his share—Other co-sharers incompetent to contest validity of sale on 
the ground of want or failure of consideration.) 

Note 16 

1. (’15) 2 AIR 1915 Mad 1055 (1055) : 28 Ind Cos 704 (DB), Suryanarayana v. 
Narayanaswami. 

(’24) 11 AIR 1924 Nag 124 (125): 76 Ind Cas 635, Doma v. Govind. (No presump¬ 
tion of fraud between debtor and creditor from mere inadequacy of consideration.) 

2. (’24) 11 AIR 1924 All 938 (939) : 75 Ind Cos 111, Mt. Islam Fatima v. Tamiz 
Alx. (Consideration money overstated to safeguard purchaser from pre-emption.)] 

3. (’23) 10 AIR 1923 All 530 (531) : 45 All 559 : 74 Ind Cas 339 (DB), Alama 
Chand v. Chhajju. 

Note 17 

1. (’22) 9 AIR 1922 P C 56 (58) : 24 Oudh Cas 272 : 48 Ind App 365 : 64 Ind Cas 
299 (PC), Ihtishan Ali v. Jamna Prasad. 

(’27) 14 AIR 1927 Sind 206 (207) : 102 Ind Cas 277 (DB), Bhagivati Bai v. Bhag- 
wandas. 

(’28) 15 AIR 1928 Mad 459 (462) : 109 Ind Cas 18, Meenakshisundaram Pillai v. 
Chenchu Mudaliar. 

(’16) 3 AIR 1916 Mad 214 (217) : 32 Ind Cas 5 (DB), Ramanathan Chetty v. 
Ramasivami Chetty. (Per Seshagiri Iyer, J—Conduct and acting cannot be relied 
upon to supplement an inchoate title.) 

(’09) 4 Ind Cas 414 (415) : 36 Cal 920 (DB), Jagadabandhu Saha v. Radha 
Krishna. 

(’05) 7 Bom L R 845 (849), Empress S. <£ W. Co. v. Athaidcs. 

(’ll) 10 Ind Cas 64 (65) (Oudh), Gopal v. Bishunath. 

(’25) 12 AIR 1925 Rang 68 (69) : 2 Rang 459 : 86 Ind Cas 205, Maung Po Yin v. 

Maung Tet Tu. (An admission of the agreement to sell does not act as an estoppel.) 
(’06) 3 Low Bur Rul 205 (207) (FB). In the matter of a reference made by the 
Financial Commissioner , Burma. 

(’09) 2 Ind Cas 350 (350) : 5 Low Bur Rul 6, Sit Pi v. Ma San. 

(’01) 23 All 175 (180) : 1901 All W N 44 (DB), Bishan Dial v. Ghazi-ud din. 

(’17) 4 AIR 1917 Mad 661 (662) : 34 Ind Cas 748 (DB), Somi Reddi v. Tatayya. 
(Transfer of life-interest by Hindu widow.) 


by other circumstances and then the onus will shift to the vendee to 
prove payment. 4 

But a third party cannot question the passing of consideration 
between the vendor and the vendee. 5 
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document in such a case conveys no title whatever. 2 It is not admissible 
in evidence under S. 49 of the Registration Act, for any purpose affecting 

<•23) 10 AIR 1923 Cal 35 (38, 39) : 50 Cal 180 : 70 Ind Cas 794 (DB). Eziekeil 

Co. v. Annoda Charan. . 

(’39) 26 AIR 1939 Mad 220 (223) : 183 Ind Cas 587, Narayanaswam i v. Lakslivn 
Narasimha. (A private sale by receiver in insolvency also requires registered 


document.) ,, n t a v n 

<’I5) 2 AIR 1915 Low Bur 95 (96) : 28 Ind Cas 264, Ma Nyein v. P. L. A. A. A. 

Kadcrsan Chetty. 

<• 16 ) 3 AIR 1916 Low Bur 104 (104) : 33 Ind Cas 761, Mya Bwin v. Maung Kya 


VWW AIR 1916 Low Bur 73 (73) : 32 Ind Cas 573, Mating Ne Dun v. Ma he. 
r ,See also (‘33) 20 AIR 1933 Pat 428 (430) : 145 Ind Cas 790 (DB), Ramji Saliay 
v. Gopalji. (In order to create title in immovable property of the value of more 
than Rs. 100, it is necessary that a registered deed should be executed.)] 

2. {'29) 16 AIR 1929 Nag 65 (65) : 113 Ind Cas 110, Maksudan Singh v. Dar- 

<’14)T AIR 1914 Low Bur 53 (53, 54) : 24 Ind Cas 57 : 7 Low Bur Rul 262, 
Mg. Po Mating v. Mauny Kaing. (But the purchaser is entitled to a charge on 
the property for the amount paid by him in advance as purchase-money and for 

interest on that amount.) 

<*34) 21 AIR 1934 Rang 303 (304): 152 Ind Cas 431, Bhabi Dutt v. Ramalalbi/amal. 
(If moveable property also is transferred by the same unregistered document, the 
title to the moveable property also does not pass.) 

<■29) 16 AIR 1929 Rang 280 (281) : 7 Rang 271 : 119 Ind Cas 218 (DB), Maung 
Shwe An v. MaTheNu. (A person’s admission that he is a party to the transaction 
which is proved by a report to the revenue authorities but not by a registered 
document to have been an outright transfer in satisfaction of a mortgage debt 
debars him from alleging that he is not bound by the transaction and though the 
transaction does not convey a good title to the mortgagee, the transfer not being 
effected.by registered deed as required by S. 54, still it is a good defence to the 
suit to redeem the property.) 

<’28) 15 AIR 1928 RaDg 124 (124) : 6 Rang 125 : 110 Ind Cas 735, Mg. Ba v. 


Mg. Eytve. 

<’23) 10 AIR 1923 Rang 230 (231) : 91 Ind Cas 1021, Maung Po Kin v. Mg. Oh. 
(’18) 5 AIR 1918 Pat 637 (638) : 43 Ind Cas 777, IVazir Ali v. Mt. Mahimun - 
nissa. (Admission of execution before a Registrar not followed by actual registra¬ 
tion of the document could pass no title.) 

(’28) 16 AIR 1928 -Rang 237 (238) : 112 Ind Cas 230 : 6 Rang 316, Pindi v. 
U Epa. 

<’27) 14 AIR 1927 Oudh 482 (483) : 106 Ind Cas 360 : 3 Luck 107 (DB), Mathura 
v. Vdey Bhan Singh. 

(’27) 14 AIR 1927 Nag 289 (289) : 103 Ind Cas 65, Sadasheo Rao v. Manboth. 

(’37) 24 AIR 1937 Mad 22 (24) : 168 Ind Cas 528, Ramasioami v. Muthiah. 

('ll) 9 Ind Cas 65 (55) (DB) (Mad), Zackaraya Sett v. Chunnu Pandaram. 

(’24) 11 AIR 1924 All 396 (396) : 79 Ind Cas 429. Ram Sarup v. Hardeo. 

(’29) 16 AIR 1929 Cal 231 (232) : 118 Ind Cas 574, Pakija Bibi v. Adhar Chan¬ 
dra. 


[See also (’ll) 9 Ind Cas 770(771) (Low Bur), Maung Pay v. Maung O Za. (Sale 
with condition of re-purohase—Sale-deed unregistered—Purohaser getting posses¬ 
sion on payment of price—Held, sale was not invalid on account of non-registra¬ 
tion but that purchaser should require vendor to complete his title by formal 
registered conveyance.) 

<’33) 20 AIR 1933 Rang 4 (4, 5) : 10 Rang 529 : 140 Ind Cas 777, Ko Yan v. Ma 
Mai (Sale of property worth more than Rs. 100 — No registered document 
— Purchaser cannot sue for declaration on basis of possession unless same has 
ripened into title by adverse possession for twelve years.)) 
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immovable property, 8 though it is admissible for collateral purposes, for 

example, to show the nature of the possession of the vendee, 4 or to show 

that money was paid, 5 or to prove an acknowledgment of a debt recited 
therein. 6 

The value of the property sold must be taken to be the amount 
for which it is sold, and not the market value of the property. 7 In the 
undermentioned case, 8 however, a contrary view was taken, namely, that 
the above rule is only a convenient test and that if the value of the 
property is actually found to be more than the consideration recited, that 
is the value of the property for purposes of registration. It is submitted 
that the latter view is not correct. 

A vendor who has executed a sale deed which is compulsorily 
registrable has no locus penitentice to resile from the transaction by 
reason of the fact that the title is not complete for want of registration. 
Registration does not depend upon the assent of the executant but upon 
the act of the officer appointed for the purpose. The incompleteness 

3. See Section 49, Clause (c) of the Indian Registration Act. 

(’09) 2 Ind Cas 244 (246) : 5 Nag L R 70, Gangabisan v. Tukaram. 

(’28) 15 AIR 1928 Rang 124 (124) : G Rang 125 : 110 Ind Cos 735, Mg. Ba v. Mg. 
Kyrve. 

[See also (’37) 24 AIR 1937 Pesh 28 (29): 1681. C. 41 (DI3), Ayub Khan v. Akram. 
(•30) 17 AIR 1930 Pat 530 (532) : 122 Ind Cas 158 (DB), Khodaijatul Kubra v. 
Krishna Per shad. 

(’78) 1 Cal L R 542 (543) (DB), Ram Chunder v. Gobind Clitinder. (Secondary 
evidence of unregistered document cannot be received.)] 

4. (’24) 11 AIR 1924 All 837 (837) : 78 Ind Cas 955, Kesri Singh v. Channo. 

(’30) 17 AIR 1930 Pat 530 (532) : 122 Ind Cas 158 (DB), Khodaijatul Kubra v. 

Krishna Prasad. 

(’26) 98 Ind Cas 940 (941) (Lab), Sheo Karan v. Chiranji Lai. 

(’23) 10 AIR 1923 Lab 495 (496) : 73 Ind Cas 889 : 4 Lab 249 (DB), Qadar 
Bakhsh v. Mangha Mai. 

(’27) 14 AIR 1927 Oudh 581 (582) : 103 Ind Cas 662, Maula v. Irshad Husain. 
(’27) 14 AIR 1927 Nag 342 (343) : 104 Ind Cas 353, Udaram Balwant v. Wallu. 
(’20) 7 AIR 1920 Cal 822 (823) : 57 Ind Cas 965 (DB). Jainaddin v. Salimaddin. 
(’29) 16 AIR 1929 Mad 16 (18) : 109 Ind Cas 795 (DB), Kandastvami v. Ponnu- 

swami. 

(’29) 16 AIR 1929 Cal 710 (711) : 57 Cal 715 : 126 Ind Cas 121 (DB), Rajani 
Mohan v. Sambhu Nath. 

(’21) 8 AIR 1921 Mad 82 (84) : 62 Ind Cas 603 : 44 Mad 253 (DB), Kandaswamy 
Pillay v Chinnabha. (38 Mad 1158 : A I R 1915 Mad 573, held overruled by 43 
Mad 244 : A I R 1919 P C 44 (PC); L. P. A. No. 207 of 1915 and 43 Mad 244 ; 
AIR 1919 PC 44 (P C) followed; 37 Mad 423 : A I R 1914 Mad 489 held over¬ 
ruled by L. P. A. No. 207 of 1915.) 

[See also (’23) 10 AIR 1923 Rang 125 (126) : 11 Low Bur Rul 462: 72 Ind Cas 6, 
Mg Shine Hmon v. Mg. Tha Byaiv. (Report of sale to Revenue Officer is admi¬ 
ssible evidence as to what was reported.)] 

5. (’ll) 12 Ind Cas 362 (363) : 35 Bom 438 (DB), Sambu Hanmanta v. Nama 
Narayan. 

6. (’30) 17 AIR 1930 Lab 985 (989) : 129 Ind Cas 281 : 12 Lab 239 (DB), Davin- 
dar Singh v. Mt. Lachhmi Devi. 

(’09) 2 Ind Cas 244 (246) : 5 Nag L R 70, Gangabisan v. Tuharam. 

7. (’71) 15 Suth W R 558 (559) (DB), Rohxnee Debia v. Shib Chunder. 

(’37) 24 AIR 1937 Pesh 39 (40) : 168 Ind Cas 390, Mahomed Ji Ghulam v. Mt. 
Khanam Jan. (A I R 1936 Lab 307 dissented from.) 

8. (’36) 23 AIR 1936 Lah 307 (316):16 Lab 177:156 Ind Cas 70 (DB), Gopal Das 
v. Sakina Bibi. 
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due to want of registration is not a thing of which the executant himself 
can take notice, though as regards third parties the point of time at 
which the transfer is deemed to have been effected is when the deed of 
transfer can be said to be a registered deed. 9 Title passes to the trans¬ 
feree as soon as the document is registered with the retrospective effect 
from the date of the execution. 10 Where a sale constitutes an act of 
insolvency of the vendor the period of three months for presenting an 
insolvency petition by a creditor commences, however, from the date of 
the registration of the document and not from the date of its execution. 11 

18. Reversion. — A reversion is the undisposed of interest in 
land which reverts to the grantor after the exhaustion of any particular 
estate, such as an estate for years, or for life or in tail, which he may 
have created. 1 Where, therefore, property in the possession of tenants 
is transferred by the owner, what is transferred is really a “reversion” 
within the meaning of this section 2 and consequently such a transfer 
must be made only by registered instrument. 8 In the undermentioned 
case, 4 however, it was held by the Court of the Judicial Commissioner 
of Oudh that property in the possession of a tenant must be considered 
“tangible property” and is not included in the expression “reversion” 
or “intangible thing.” It is submitted that this view is opposed to the 
general consensus of opinion and is not correct. 

19. “ Or other intangible thing.” — The words “intangible 
thing” must be read ejusdem generis with the word “reversion” which 
is ordinarily used to denote rights in immovable property; thus the 
words “intangible thing” have reference only to immovable property 
and not to moveable property. 1 In the undermentioned cases 3 it was 

9 . (’36) 23 AIR 1936 Cal 17 (18) : 62 Cal 979 : 160 Ind Cas 730 (DB), Naresh 
Chandra v. Girish Chandra. 

10. See Section 47 o£ the Indian Registration Act. 

(’36) 23 AIR 1936 Cal 279 (281): 165 Ind Cas 17: 63 Cal 1117, Maharaj Bahadur 
v. Nari Mollani. 

11. (’34) 21 AIR 1934 Mad 637 (638) : 58 Mad 166 : 151 Ind Cas 1054 (DB), Sar- 
vathada v. Kurubasubbanna. 

(’33) 20 AIR 1933 Lah 821 (822) : 149 Ind Cas 853, Ratanchand v. Small. 

Note 18 

1. Stroud, Judicial Dictionary. 

2. ('16) 3 AIR 1916 Bom 223(223) : 40 Bom 313 : 33 Ind Cas 267 (DB), Bliaskar 
Gopal v. Padman Hira. 

(’38) 25 AIR 1938 Lah 304 (305): 176 Ind Cas 746, Shahabuddin v. Kalendar. 

(*38) 25 AIR 1938 Mad 100 (101, 102); 176 Ind Cas 402 (DB), Rathnaswami v. 
R. C. Nagaraja. 

See also Halsbury, Laws of England, Vol. XVIII, p. 335. 

3. (’16) 3 AIR 1916 Bom 223 (223) : 33 Ind Cas 267 : 40 Bom 313 (DB), Bhaskar 
Gopal v. Padman Hira. 

(’38) 25 AIR 1938 Lah 304 (305) : 176 Ind Cas 746, Shahabuddin v. Kalendar. 

4 . (’99) 2 Oudh Cas 74 (77), Khairati v. Sanda. 

Note 19 

1. (’89) 26 AIR 1939 All 305 (307) : ILR (1939) All 275 : 182 Ind Cas 84 (DB), 
Saniiri Devi v. Dwarka Prasad. 

C85) 22 AIR 1935 Pat 492 (493): 158 I. C. 276, Shri Thakurji v. Dwarika Ram. 
2 *J’ 40 ) 27 AIR 1940 All 458 (460) : ILR (1940) All 688 : 192 Ind Cas 367 (DB), 
Manmohan Das v. Lower Ganges-Jumna Electricity Distributing Co., Ltd. 
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held that the words “other intangible thing” are intended to embrace 
those imponderables which are related to immovable property such as, 
for example, a reversionary right. 


The following are accordingly not “intangible things” within the 
meaning of this section, as not being rights in immovable property 
though in ordinary parlance they may be considered “intangible things”: 

(1) a right of re-purchase under a contract for the re-purchase of 

immovable property ; 3 

(2) a license to sell electricity; 4 

(3) a copyright in books ; 6 

(4) a turn of worship; 6 

(5) a debt already become due ; 7 

(6) a simple decree for money or for possession of immovable 

property ; 8 

(7) a final decree for sale under 0. 34, R. 5 of the Code of Civil 

Procedure ; 9 

(8) the right of a mortgagee in moveable property. 91 

The following are rights in immovable property and are intangible 
things” within the meaning of this section: 

(1) a right of easement; 10 

( 2 ) a right to the rents and profits that may accrue in immovable 

property; 11 

(3) the interest in a deed of settlement by which a person is 

granted an income in future rents and profits of certain 
immovable property and also a share in the proceeds of the 
sale of the property in future. 12 


’34) 21 AIR 1934 Nag 13 (15) : 144 Ind Cas 919, Nathu v. Gulabchand. (An un¬ 
divided share of which actual delivery of possession is impossible.) 

}. (’30) 17 AIR 1930 All 101 (103) : 124 Ind Cas 405 (Dll), Gobardhan v. Raghw- 
bir Singh . 

I. (M0) 27 AIR 1940 All 458 (460) : ILR (1940) AU 568 : 192 Ind Cas 367 (DB), 
Manmolian Das v. Lower Ganges-Jumna Electricity Distributing Co., Ltd. 

5. (’39) 26 AIR 1939 All 305 (307) : ILR (1939) All 275 : 182 Ind Cas 84 (DB), 
Savitri Devi v. Dwarka Prasad. 

(’27) 14 AIR 1927 Pat 7 (8) : 97 Ind Cas 332 : 6 Pat 245 (DB), Jagdeo Singh 
v. Ram Saran. 

J. (’05) 27 All 564 (567): 1905 All W N 100 (DB), Damodar v.Girdhari. (Arrears 
of profits accrued due.) 

J. (’35) 22 AIR 1935 Pat 492 (493): 158 Ind Cas 276, Shri Thakurji v. Dwarika 
Ram. 

L (’25) 12 AIR 1925 Oudh 399 (400) : 28 Oudh Cas 382 : 86 Ind Cos 591, Durga 

Prasad Singh v. Jokhu Ram. 

da. (’87) 10 All 20 (23) : 1887 All W N 270, Kalka Prasad v. Chandan Singh. 

10. * (’35) 22 AIR 1935 Pat 492 (493) : 158 lndCns276, ShriThakurjiv. Dwarika 

Ram. .. .. 

11. (’35) 22 AIR 1935 Pat 492 (493) : 158 Ind Cas 276 .ShriThakurjiv. Dwanka 

12 ('36) 23 AIR 1936 P C 230 (233) : 163 Ind Cas 418 : 63 Ind App 340 : 14 
Rang 400 (PC), M. E. Moolla Sons, Ltd. v. Official Assignee, Rangoon. 
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There is a conflict of opinions as to whether an equity of redemp¬ 
tion vested in the mortgagor is or is not an “intangible thing”. One 
view is that the equity of redemption vested in the mortgagor is 
"tangible immoveable property” whatever may be the nature of the 
mortgage, whether simple or usufructuary. 13 Another view i3 that in 
all cases the equity of redemption is an intangible tiling. 13 * And a third 
view is that where the property is subject to a simple mortgage the 
equity of redemption is tangible immovable property, but that where 
the mortgage is a usufructuary one the equity of redemption is an 
"intangible thing” within the meaning of this section. 14 This view is 
based on the ground that "tangible property” means property capable 
of present possession while ‘‘intangible property” would connote right 
apart from a right to immediate possession. 15 

It is submitted that the last-mentioned view is to be preferred. As 
pointed out by Sulaiman, Ag. C. J., in Sohan Lai v. Mohan Lal ie : 

"According to its literal meaning ‘tangible’ property would be 
one which is capable of being touched, and therefore capable of 
being possessed. It must accordingly be property which is capable 
of delivery of possession from one person to another. A mortgaged 
property itself is undoubtedly ‘tangible’, but the interest of the 
mortgagor in the property, when the mortgage is usufructuary, is 
not identical with the property itself, as some interest has already 
passed to the mortgagee including the right to remain in possession 
and appropriate the profits. The interest which the mortgagor 
possesses is not itself capable of being touched, nor is it such that 
an actual delivery of its possession can be effected by the mort¬ 
gagor to the mortgagee. It seems difficult to conceive of a thing 
as being tangible when it is not capable of actual delivery of 
possession. Although, therefore, the mortgagor is the legal owner 

13. (’28) 15 AIR 1928 All 726 (728, 729) : 50 All 986 : 118 Ind Cas 177 (FB), 
Sohan Lai v. Mohan Lai. (Per Sulaiman, Ag. C. J., contra.) 

(’89) 26 AIR 1939 Bom 31 (33) : 180 Ind Cas 40 : I L R (1939) Bom 71 (DB), 
Tukaram Qanpatrao v. Atmaram Vinayak. 

(’37) 24 AIR 1937 Pat 178 (179): 15 Pat 772 : 167 Ind Cas 890 (DB), Pheku Mian 
v. Syed Ali. 

13a. (’15) 2 AIR 1916 Oudh 149 (150) : 30 Ind Cas 232 : 18 Oudh Cas 109 (DB), 
Lachhman Prasad v. Fida Hussain. (Simple mortgage.) 

14. ('01) 24 Mad 449 (463) : 11 Mad L Jour 132 (DB), Ramasami Pattar v. 
Chinnan Asari. 

(’21) 8 AIR 1921 Oudh 124 (124) : 63 Ind Cas 284 : 24 Oudh Cas 155, Mahendra 
Bahadur Singh v. Chandra Pal Singh. 

(’13) 19 Ind Cas 818 (819, 820) (DB) (All), Rahmat Ali v. Muhomed Maehar 
Hasan. 

(’19) 6 AIR 1919 Cal 107 (107) : 49 Ind Cas 426 (DB), Ramnarayan v. Kula 
Chandra. 

019) 6 AIR 1919 Cal 325 (326) : 62 Ind Cas 558 (DB), Huslwiat v. Jamir. 

(’06) 3 Nag L R 72 (74), Jairam v. Balkrishnadas. 

086) 28 AIR 1936 Bom 175 (175) : 60 Bom 220 : 162 Ind Cas 269 (DB), Pitambar 
■ Khemji v. Rajaram Shahajirao. (Simple mortgage — Equity of redemption is 
tangible property.) 

15. (-84) 21*AIR 1934 Nag 18 (16) : 144 Ind Cas 919, Nathu v. Ouldb Chand. 

16. (’28) 16 AIR 1928 All 726 (733) : 60 All 986 : 118 Ind Cas 177 (FB). 
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of the usufructuarily mortgaged property, whatever rights he 
possesses, so long as the mortgage subsists, cannot be treated as 
tangible’. The subject-matter of ownership is ‘tangible’ but the 
interest which the mortgagor can transfer is ‘intangible’.” 

In Moolla Sons v. Official Assignee , Rangoon , 17 their Lordships of the 
Privy Council observed: 

.for the reason that, in the absence of registered instru¬ 
ment, delivery is to be required as a formality necessary to the 
completion of the transaction, s. 54 divides its provisions as to 
immoveable property according as the immoveable property is 
“tangible or intangible”.” 

The above passage appears to support the view that the “tangible” 
property must be one that is capable of delivery and therefore capable 
of possession. 

The right of a mortgagee where the mortgage is a simple one is 
“intangible property”. 18 In view of the discussion above, it would seem 
to follow that the right of a usufructuary mortgagee would be “tangible 
immoveable” property. The contrary view has, however, been expressed 
by the High Court of Allahabad in Sohan Lai’s case referred to above, 
namely that it is “intangible property.” 

An undivided share in property connoting rights of possession 
and enjoyment is tangible property. 184 

Where the property transferred is an “intangible thing” within 
the meaning of this section the sale thereof can only be made by a 
registered instrument whatever may be the value of such right. In the 
Punjab where the Transfer of Property Act does not apply it has been 
held that the sale of the equity of redemption where the mortgage is a 
usufructuary one need not be registered where the value of the right is 
less than one hundred rupees. 19 

• _ 

17. (’36) 23 AIR 1936 P C 230 (232) : 163 Ind Cas 418 : 63 Ind App340 : 14 Rang 
400 (PC). 

18. (’41) 28 AIR 1941 Nag 5 (6) : ILR (1941) Nag 615 : 192 Ind Cas 556 (DB), 
Oirdhar Parashram v. Firm Motxlal Champalal. 

(’01) 24 Mad 449 (463) : 11 Mad L Jour 132 (DB), Ramasami Pattar v. Chinnan 
Asari. (18 Mad 454 dissented from.) 

(’29) 16 AIR 1929 All 161 (164) : 51 All 494 : 119 Ind Cas 241 (DB), Bank of 
Upper India, Ltd. v. Fanny Skinner. 

(’12) 15 Ind Cas 853 (854) (All), Mutsaddi Lai v. Mohammed Hanif. 

[ See also (’12) 16 Ind Cas 125 (125) (Lah), Hanif Shah v. Murad Ali. (Sale of 
mortgagee’s rights by endorsement on mortgage-deed—Registration necessary.) 
(’35) 2°2 AIR 1935 P C 108 (111) : 62 Ind App 115 : 57 All 314 : 155 Ind Cas 743 
(PC), Fanny Skinner v. Bank of Upper India, Ltd. (Agreement as transfer of 
security is of no effect by reason of non-registration.)] 

18a. (’34) 21 AIR 1934 Nag 13 (15) : 144 Ind Cas 919,Nathu v. Gidabchand. 

(• 36 ) 23 AIR 1936 P C 230 (233) : 163 Ind Cas 418 : 14 Rang 400 : 63 Ind App 
340 (PC) M. E. Moolla Sons, Ltd. v. Official Assignee, Rangoon. 

(’24) )1 AIR 1924 Rang 267 (268) : 83 Ind Cas 270, Mg. Hoe Kyin v. Pe Hla Gyi. 
(’ll) 11 Ind Cas 673 (673, 674) : 14 Oudh Cas 161, Pearc Lai v. Lala. 

19. (’12) 13 Ind Cas 852 (853) (Lah), Lehna v. Santa Singh. 

(• 13 ) 21 Ind Cas 563 (563) (Lah), Feroze-ud-din v. Mt. Mehran. 
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20. “Can be made only by a registered instrument.’’— 

Before the passing of this Act no writing was necessary to effect a sale 
of immovable property whatever be the value of the property. See 
Note 1 on S. 9. Under this section it is clear that a sale of tangible 
immovable property of the value of one hundred rupees and upwards 
or of a reversion or other intangible thing, cannot be made except by a 
registered instrument. As to the meaning of the words “registered” and 
“instrument”, see S. 3 and the Notes thereon. 


Section 54 
Notes 20-21 


21. Sale of property of less than one hundred rupees 

in value. — A sale of property of the value of less than one hundred 
rupees can be made only in one of the two following ways : 

(1) by a registered document, or 

( 2 ) by delivery of the property. 1 

A mere unregistered document without any delivery of property cannot 
therefore convey any title. 10 Suppose now that a sale is evidenced by 
an unregistered document, and there has been a delivery of property in 
pursuance of such sale. The question arises whether the existence of the 
unregistered instrument prevents the passing of title by delivery of the 
property. Before the year 1929 there was a conflict of opinion on the 
question among the High Courts. On the one hand it was held that 
though an unregistered instrument could not, under this section, convey 
any title, such instrument was not a compulsorily registrable instrument 
within S. 17 of the Registration Act, that it was not therefore prevented 
by S. 49 of that Act from being given in evidence for the purpose of 
proving an oral contract for sale and that such oral contract followed 
by the delivery of the property conveyed a good title to the buyer 
notwithstanding the existence of the unregistered instrument. 2 On the 

Note 21 

1. (’16) 3 AIR 1916 Cal 651 (653) :29 Ind Cas 413 (DB), Udit Narain v. Mathura 
Prasad. 

(’29) 16 AIR 1929 Pat 620 (621) : 122 Ind Cas 533 (DB), Keshwar v. Sheonandan. 
(’85) 1885 All W N 201 (202) (DB), Imamuddin v. Ramzan Chaxidri. 

(’92) 19 Cal 623 (625) (FB), Makhan Lai v. Bunku Rchari. (Overruling 16 Cal 
622.) 

(T7) 4 AIR 1917 Mad 951 (951) : 34 Ind Cas 921 (DB), Poomalai Udayan v. 
Karuppa Servai. 

la. (’09) 4 Ind Cas 1135 (1135) (DB) (Mad), Umar Sahib v. Vythilinga Mudali. 
(’26) 13 AIR 1926 Cal 705 (705) : 93 Ind Cas 115 (DB), Brajaballav v. Akhoy 
Bagdi. 

2. (’29) 16 AIR 1929 Pat 620 (621) : 122 Ind Cas 533 (DB), Keshwar Mahton v. 

' Sheonandan Mahton. 

(’24) 11 AIR 1924 Rang 267 (268) : 83 Ind Cas 270, Mg. Hoe Kyin v. Pe Hla Gyi. 
(’16) 8 AIR 1916 Mad 1126 (1127) : 31 Ind Cas 52 (DB), Narasimha Raju v. 
Bhupati Raju . 

(’17) 4 AIR 1917 Bom 203 (205) : 41 Bom 550 : 41 Ind Cas 278 (DB), Dawal v. . 
DJumna. (Per Maoleod, J—Beaman, J. f contra.) 

(80) 17 AIR 1930 Rang 188 (190) : 127 Ind Cas 598, Krishna Sahoo v. Maang 
. Po Than. 

(’22) 9 AIR 1922 Nag 68 (59) : 18 Nag L R 8: 66 Ind Cas 382, Harlalsa v. Bapu. 

{ 89) 16 Cal 622 (626), Khatu Bibi v% Madhuram Barsick. (Overruled on another 
point in 19 Cal 623.) 
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other hand it was also held that where there was an instrument no title 
would pass unless such document was registered, even if there had been 
a delivery of the property. 3 The reason for this view according to 
Srinivasa Iyengar, J., of the Madras High Court, was that the moment 
the parties reduced the terms of their contract for sale to writing, it 
was the writing that thereafter should be regarded as containing and 
setting out the terms of the contract and that the transaction cannot 
be properly called a sale by delivery of the property. 4 According to 
Mr. Justice Beaman of the Bombay High Court, the consequence of 
reading the provisions of this Act as supplemented to the Registration 
Act by virtue of S. 4 of this Act was to render inadmissible under S. 49 
of the Indian Registration Act, all instruments of transfer of immovable 
property whatever may be the value of such property. 5 

(’18) 5 AIR 1918 Cal 828 (828) : 41 Ind Cas 779 (DB), Juman v. Mohammad 
Ncbineoaz. 

(’17) 4 AIR 1917 Mad 9-31 (951) : 34 Ind Cas 921 (DB), Poomalai TJdayan v. 
Karuppan Servai. 

(’25) 12 AIR 1925 All 206 (206) : 79 Ind Cas 394, Daya Ram v. Sita Ram. 

(’28) 15 AIR 1928 All 726 (731) : 118 Ind Cas 177 : 50 All 986 (FB), Sohan Lai v. 
Mohan Lai. 

(’16) 3 AIR 1916 Nag 93 (96) : 12 Nag L R 139 : 36 Ind Cas 547, Dinanatli v. 
Manbodhi. 

(’85) 1885 All W N 201 (201) (DB), Immamuddin v. Ramzan Chaudri. 

In the following cases also it was held that an unregistered document does not 
prevent a party from relying upon a title by delivery. Rut they do not make 
any reference to the provisions of the Registration Act: 

(’10) 5 Ind Cas 57 (58) (DB) (Mad), Veda Muppan v. Kathan Padayachi. (A sale 
by unregistered deed of immovable property, less than Rs. 100 in value, passes a 
good title to the vendee when it is followed by delivery of possession and has 
priority over a registered sale of later date.) 

(’17) 4 AIR 1917 Pat 80 (81, 82) : 44 Ind Cas 354, Asgar AH v. Dost Mohammad. 
(Unregistered sale-deed not compulsorily registrable accompanied by delivery of 
possession is not invalidated by subsequent registered sale-deed.) 

(’17) 4 AIR 1917 Oudh 345 (346) : 20 Oudh Cas 33 : 38 Ind Cas 671, Sheo Dayal 
v. Mahomed Abul Hasan Khan. 

(’17) 4 AIR 1917 Oudh 292 (293) : 37 Ind Cas 20, Hriday Biliari v. Ram Rani 
Kunwar. 

(’95) 8 C P L R 1 (2), Mt. Rupa Telin v. Bisambar Teli. 

(’95) 22 Cal 179 (184) (DB), Gunga Narain v. Kali Churn. 

(’19) 6 AIR 1919 Oudh 207 (208) : 22 Oudh Cas 58 : 51 Ind Cas 561, Gulab v. 
Laltu Singh. 

(’09) 2 Ind Cas 413 (414) (DB) (Cal), Bhagabati Swarnakar v. Sakhi Baishnabi. 
(’15) 2 AIR 1915 Mad 1059 (1063) : 30 Ind Cas 7 (DB), Ammani v. Jagannatha 
Reddi. 

3 . (’29) 16 AIR 1929 Rang 259 (260) : 123 Ind Cos 132, Ma Kxjan v. Mating 
Min Din. 

(’15) 2 AIR 1915 Mad 573 (574) : 38 Mad 1158 : 25 Ind Cas 772 (DB), Muthu- 
karuppan v. Muthu Samban. 

■ (’28) 15 AIR 1928 Mad 546 (548): 111 Ind Cas 677 (DB), Kuppustaami v. Chinna- 
sivavii. 

4. (’28) 15 AIR 1928 Mad 546 (548) : 111 Ind Cas 677 (DB), Kuppuswami v. 
Chinnaswami. 

5. (’17) 4 AIR 1917 Bom 203 (204) : 41 Ind Cas 273 : 41 Bom 550 (DB), Dawal 
v. Dharma. 
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By the Transfer of Property (Amendment) Supplementary Act (XXI 
of 1929), S. 49 of the Registration Act has now been amended and the 
amended section runs as follows : 

"49. No document required by S. 17 or by any provision of the Transfer of 
Property Act, 1882, to be registered shall — 

(a) affect any immoveable property comprised therein, or 

(b) confer any power to adopt, or 

(c) be received as evidence of any transaction affecting such property or 

conferring such power, unless it has been registered : 

“Provided that an unregistered document affecting immovable property and 
required by this Act or the Transfer of Property Act, 1882, to be registered 
may be received as evidence of a contract in a suit for specific performance 
under Chap. II of the Specific Relief Act, 1877, or as evidence of part 
performance of a contract for the purposes of S. 53A of the Transfer of 
Property Act, 1882, or as evidence of any collateral transaction not required to 
be effected by registered instrument.” 

# 

The insertion of the words “or by any provision of the Transfer of 
Property Act, 1882 ” gives effect to Mr. Justice Beaman’s view referred to 
above. The proviso has been added in order to give effect to the decision 
of the Privy Council in Varada Pillai v. Jeevarathnammal 6 that an 
unregistered document, although not admissible for the purpose of 
proving the transaction purported to have been effected, is admissible 
in evidence for collateral purposes, such as for ascertaining the nature 
of the possession of property. 7 

The question, however, still arises whether where an unregistered 
sale deed which does not pass title under this Act is sought to be given 
in evidence for proving a contract for sale it can be said that it is so 
sought to be used for a “collateral purpose” within the meaning of the 
proviso to S. 49 of the Registration Act. In the undermentioned case 8 
it was held that the words “collateral purpose” mean a purpose which 
excludes all reference to the contract relating to immovable property. 
If this view is correct, a valid sale by delivery of property cannot be 
established after the amended section came into force, where it is 
evidenced by a document which is unregistered. It has, however, been 
held in the undermentioned cases 0 decided after the amendment of S. 49 
of the Registration Act, that where in pursuance of an unregistered sale 
deed possession has been delivered, the buyer can fall back upon the 
title by delivery although the unregistered document by itself does not 
convey any title. There is no reference in the said decisions to the 
amendment of the section referred to above. In Chinnasami Chetty v. 
Manickammal , 10 decided in 1 986, it was held that the nonregistration 

^(PO) 9 ^ 6 ^ 1919 P 0 44 ( 46 ) : 48 Mad 244 : 46 Ind A PP 285 : 58 Ind Cas 901 

7. See Report of the Special Committee on Act XXI of 1929. 

n K 1! AU * 1932 Lah 655 < 656 ) : 142 ^ Caa 424 . Bahawal v. Amrik Singh. 
AUv 9 } , 1989 , Pat 218 < 218 . 21 &) : 179 Ind Caa 583, Mahomed Taquoob 

deed )' oieylaU (Delivery need not be contemporaneous with execution of sale 

1988 Cal 130 (1S1): 161 Ind Caa 784 ‘ Abdul Alim v - Abdul Sattar. 

• 187) 24 AIR 1987 Mad 265 (266) : 168 Ind Cas 681 (DB). 
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of a document was not fatal to the validity of the transfer if the 
transferee was able to establish a prior oral sale and delivery of 
possession in pursuance thereof i.e., an oral sale sufficiently dissociated 
from the unregistered sale deed so that the one can be regarded as 
independent of the other. 


22. Delivery of property. — The fourth paragraph of the 
section enacts that delivery of tangible immovable property takes place 
when the seller places the buyer, or such person as he directs, in 
possession of the property. In Mathura Prasad v. Chandra Narain, 1 
it was held by their Lordships of the Privy Council that for the purposes 
of this section there must be a real and not a constructive delivery of 
property. In that case the question was whether the delivery to vendee 
of an unregistered instrument of transfer was a delivery of the property 
for the purposes of this section. Their Lordships observed as follows: 

“Their Lordships cannot accept the suggestion made on behalf 
of the appellants that for the purposes of S. 54 some sort of 
constructive possession resulting from the delivery of the alleged 
instrument of transfer might be sufficient. For this purpose there 
must be a real delivery of property.” 

The same view has been expressed in the undermentioned cases." It is 
not sufficient if the vendor is in possession and says, “henceforth I am 
your tenant”. 3 Nor is the recital in the document that possession has 
been given equivalent to a delivery of possession for the purposes of this 

section. 4 


■Where the vendee is a usufructuary mortgagee of the property sold 
and is in possession as such, the sale can only be of the equity of 
redemption which, in such cases, as is seen in Note 19, is intangible 
property. No question, therefore, of a sale by delivery of such property 
can arise whatever may be the value of property. Similarly, where the 
vendee is a lessee to the vendor, what is sold would only be a reversion 
which is also an intangible thing, and no question of a sale by delivery 


can arise in such cases. 

There is, however, a conflict of opinions among the High Courts 
on the question whether a sale in such cases should be only by a 
registered instrument or whether it might be by delivery of the 
property. All the cases proceed on the view that what is transferred by 
the vendor is tangible immovable property. But according to one set of 


Note 22 

1. (’21) 8 AIR 1921 P C 8 (9, 10) : 48 Cal 509 : 48 Ind App 127: 60 Ind Cas 833: 

63 Ind Cas 770 (P C). . , 

2 C33) 20 AIR 1933 Cal 544 (545) : 142 Ind Cas 582, Kaliram Majumdar v. 
Dulalram. (Mere delivery of title deed is not enough to constitute delivery of pos- 


C26) 13 AIR 1926 Nag 93 (94) : 91 Ind Cas 1018, ML Sarja v. Mt. 

( [See alt r 24) H AIR 1924 Cal 1047 (1049) : 82 Ind Cas 411 s 51 Ca 972 (DB) 
l Khettra ilohan v. Bisva Nath. (Mere delivery of a document of title does not 

constitute a transfer of the right to the property.)] 

3 (’12) 15 Ind Cas 228 (229) (DB) (Cal), Konormal Oswal v. Nabm Chandra. 

4. (’34) 21 AIR 1934 Nag 13 (15) : 144 Ind Cas 919, Natliu v. Gulabchand. 
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cases 6 the transfer must be made only by a registered instrument because 
actual possession cannot be granted to the vendee, and what is contem¬ 
plated by this section is actual delivery of possession. According to the 
contrary view which also proceeds on the assumption that what is 
transferred is tangible immovable property, the delivery of possession 
contemplated is such delivery as the nature of the property admits of 6 
and that where the vendor by appropriate acts or declarations converts 
the vendee’s possession into that of an owner it is sufficient delivery of 
property within the meaning of this section. 7 It is submitted that the 
actual decision in the first mentioned set of cases is correct though the 
assumption whether what is transferred in such cases is tangible 
immovable property, is open to question. 


5. (’07) 34 Cal 207 (210): 5 Cal L Jour 390 (DB), Sibendrapada Banerjee v.Secy. 
of State. 

•('28) 15 AIR 1928 All 726 (728) : 118 Ind Cas 177 : 50 All 986 (FB), Sohan Lai 
v. Mohan Lai. 

t’33) 20 AIR 1933 Cal 544 (545) : 142 Ind Cas 582, Ealiram Majumdar v. 
Dulalram. 

<’17) 4 AIR 1917 Cal 25 (26): 41 Ind Cas S(DB), Tilak Brittial y.Rudesxoar. (Pos¬ 
session as a usufructuary mortgagee.) 

(’10) 6 Ind Cas 763 (764) (DB) (Cal), Mrinalini Debi v. Mohima Chandra. (34 
Cal 207 followed.) 

{’06) 16 Mad L Jour 28 (30) (DB), Appu Udayan v. Appavu Goundan. (Usufruc¬ 
tuary mortgage — Transfer by usufructuary mortgagor to mortgagee of equity of 
redemption.) 

[See also (’14) 1 AIR 1914 Cal 754 (754) : 23 Ind Cas 318 (DB), Fakira Mahton 
v. Leakut Hosain. (Possession as lessee.)] 

«. (’25) 12 AIR 1925 Mad 566 (567) : 87 Ind Cas 331 (DB), Daxcood Saheb v. 
Moideen Batcha. 

7. (’25) 12 AIR 1925 Mad 566 (567) : 87 Ind Cas 331 (DB), Dawood Saheb v. 
Moideen Batcha . 

<’26) 13 AIR 1926 All 300 (300): 92 Ind Cas 478, Bam Nath Singh v.Gajadhar Lai. 
<’39) 26 APR 1939 Bom 31 (33) : 180 Ind Cas 40 : I L R (1939) Bom 71 (DB), 
Tukaram Ganpatrao v. Atmaram Vinayak. 

<*16) 3 AIR 1916 Nag 93 (96) : 36 Ind Cas 547 : 12 Nag L R 139, Dinanath v. 
Manbodhi. 

(’15) 2 AIR 1915 Mad 573 (574) : 25 Ind Cas 772 : 38 Mad 1158 (DB), Muthu- 
karuppan v. Muthu Samban. 

I’35) 22 AIR 1935 Lah 164 (165), Imam Shah v. Hayat Mohammad. 

<’36) 23 AIR 1936 Lah 756 (757) : 166 Ind Cas 761, Mahbub v. Kale Khan. 

(Vendee already in possession—Formal delivery of possession is enough.) 
t’36) 23 AIR 1936 Rang 497 (498) : 166 Ind Cas 267, Maxing Mya Mating v. Ma 
Rhine. 


f83) 20 AIR 1933 Cal 411 (412) : 144 Ind Cas 155 : 60 Cal 384, Kulachandra v. 
J ogendrachandra. 

(’19) 6 AIR 1919 Cal 325 (327) : 52 Ind Cas 558 (DB), Huslimat v. Jamir. 

\ 16) 3 AIR 1916 Cal 934 (935) : 34 Ind Cas 692 (DB), Sonai Chutia v. Sonaram 
Chutia. (Everything done that could be done to deliver possession—Delivery held 
to be sufficient.) 

(’37) 24 AIR 1937 Pat 178 (180): 15 Pat 772: 167 Ind Cas 890 (DB), Pheku Mian 
v. Syed Alt, (Mutation of vendee's name is sufficient delivery,) 

£34) 21 AIR 1934 Pat 301 (302) :151 1. 0. 55, Saniokhi Misser v. Siro Jha. (Do.) 
i 15) 2 AIR 1916 Nag 114 (115,116): 12 Nag L R 3 : 82 Ind Cas 233, Thakur 
Das v. Sobhachand. 

V17) 4 AIR 1917 Oudh 345 (846): 38 Ind Cas 671 : 20 Oudh Cas 33, Sheo Dayal 
v ‘ Muhammad AbxA Hasan Khan. 


T.P.65. 
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It is important to note that a more delivery of property does not 
itself amount to a sale. In order to constitute a sale, the delivery must 
be made in pursuance of a contract to sell. 8 

Proof of formal delivery of possession is not necessary. If there is 
proof that the possession passed to the buyer and that it did so with the 
assent of the seller and in connection with and to give effect to the 
contract of sale it is sufficient. 9 

23. Contract for sale.—Every sale must necessarily be preceded 
by a contract for sale. In other words every sale implies contract for 
sale. 1 The sale itself is very often referred to as a contract of sale, which 
must therefore be distinguished from a contract for sale. As pointed out 
by Mahomood, J., in Shib Lai v. Bhagwan Das ~ a contract of sale 
is an executed contract, and a contract for sale is an executory one. 
The former creates a jus in rem, as it passes ownership immediately 
when it has been executed; the latter is a jus ad rem as it creates only 
an obligation attached to the ownership of property. 

In England a contract for sale of property makes the promisee 
the owner in equity of the estate. 8 In this country the law does not 
recognise the distinction between legal and equitable estates 4 though it 
has been held in some cases that prior to the passing of the Act a contract 
for sale created an equitable interest in the estate in favour of the buyer 
on the analogy of English law. 6 The section makes it clear that such a 

8 . (’16) 3 AIR 1916 Nag 93 (96) : 12 Nag L R 139 : 36 Ind Cas 547, Dinanath v. 
Manbodhi. 

(’17) 4 AIR 1917 Nag 214 (214) : 42 Ind Cas 288, Batanand v. Madho Rao. 

[See also (’41) 28 AIR 1941 Lah 407 (410): 197 Ind Cas 282: ILR(1942) Lah 79 
(FB), Mt. Shankri v. Milkha Singh.) 

9. (’15) 2 AIR 1915 Mad 1059 (1060): 30 Ind Cas 7 (DB), Ammahi v. Jagannatha. 
(’09) 4 Ind Cas 1135 (1135) (DB) (Mad), Ummar Sahib v. Vythilinga Mudali. 

(If, on the date of sale, the vendee gets into possession, with the assent, express or 
implied, of the vendor, delivery of property may be inferred.) 

Note 23 

1. (’27) 14 AIR 1927 Nag 177 (178, 179) : 100 Ind Cas 863, Narayan v. Vithoba . 

2. (’89) 11 All 244 (250) : 1889 All W N 96 (DB). 

3. (’16) 3 AIR 1916 P C 139 (140) : 44 Cal 542 : 44 Ind App 15 : 38 Ind Cas 938 
(PC), Maung Shwe Goh v. Maung Inn. 

(1876) 24 W R (Eng) 778 (779) : 2 Ch D 499 (506) : 45 L J Ch 554 : 34 L T 787, 
Lysaght v. Edwards. 

(1820) 37 E R 456 (458) : 1 Jac & W 494 : 21 R R 219, Wall v. Bright. 

(1900) 13 C P L R 163 (164), Shco Ram v. Lalrnan. 

(’20) 7 AIR 1920 Bom 210 (211) : 59 I. C. 796 (DB), Ganga Rama v. Sakharam 
Babaji. 

(’01) 24 Mad 449 (462) : 11 Mad L Jour 132 (DB), Ramasami Pattar v. Chinnaw 
Asari. 

(1808) 33 E R 707 (707) : 15 Ves 138 : 10 R R 44, Crockford v. Alexander. 

4. (’04) 31 Cal 57 (72) : 30 Ind App 238 (PC), Webb v. Macpherson. 

(’16) 3 AIR 1916 P C 139 (141): 44 Cal 542: 44 Ind App 15: 38 Ind Cas 938 (PC), 
Maung Shwe Goh v. Maung Inn. 

5. (’29), 16 AIR 1929 Cal 263 (264): 56 Cal 487: 117 Ind Cas 855(DB), Kalachand 
v. Jatindra Mohan. 

[See (’31) 18 AIR 1931 Bom 578 (579) : 136 Ind Cas 509, Allibhai Mahomed v. 
Dada Alii.) 
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contract in this country after the passing of this Act does not create any 
interest or charge upon the property. 6 _ 

6 . (’16) 3 AIR 19IG P C 139 (141) : 44 Cal 542 : 44 Ind App 15 : 38 Ind Cas 938 
(PC), Mating Shwe Goh v. Mating Inn. 

(’34) 21 AIR 1934 P C 68 (71) : 147 Ind Cas 1134 : 61 Ind App 115 : 13 Pat 242 
(PC), Bhup Narain Singh v. Gokul Chand. 

(’34) 21 AIR 1934 P C 235 (237): 61 Ind App 388: 29 Sind L R 74: 58 Bom 650: 
151 Ind Cas 326 (PC), Pir Bux v. Mahomed Tahar. 

(’23) 10 AIR 1923 All 514 (515) : 82 Ind Cas 646 : 45 All 478 (DB), Gopi Bam v. 
Jeol Bam. 

(’30) 17 AIR 1930 All 1 (2) : 52 All 338 : 122 Ind Cas 872 (FB), Dip Naraian 
Singh v. Nageshar Prasad. 

(’39) 26 AIR 1939 Nag 35 (37) : 180 Ind Cas 963, Jainarayan v. Balwant. 

(•16) 3 AIR 1916 Low Bur 79 (80) : 32 Ind Cas 536, Ma Shwe On v. Maung 
Kywet. 

(’25) 12 AIR 1925 Pat 732 (732) : 86 Ind Cas 1021, Domni v. Mahadeo. 

(1900) 13 C P L R 163 (164), Sheoram v. Lalman. 

(’27) 14 AIR 1927 Nag 177 (178) : 100 Ind Cas 863, Narayan v. Vithoba. 

(’17) 4 AIR 1917 Pat 585 (588) : 41 Ind Cas 468 (DB), Nand Lai v. Naresh 
Chandra. 

(’26) 98 Ind Cas 729 (731) (DB) (Mad), BaUiboyana Yerramma v. Jakkannagir i 
Ramappa. (Even if registered.) 

('09) 2 Ind Cas 350 (350) : 5 Low Bur Rul 6, Sit Pi v. Ma San. 

(‘98) 1898 Pun Re No. 65, Shankar Das v. Kailash Chander. 

(’16) 3 AIR 1916 Mad 298 (303) : 28 Ind Cas 871 : 39 Mad 462 (DB), Avula 
Charamudi v. Marriboyina Raghavalu. 

(’39) 26 AIR 1939 Mad 220 (223) : 183 Ind Cas 587, Narayanaswami v. Lakshmi 
Narasimha. 

(’05) 7 BomLR 845 (849), Empress Spinning and Weaving Co. Ltd. v. Alhaides. 
(’ll) 10 Ind Cas 179 (180) : 14 Oudh Cas 139, Indar Singh v. Kasri Singh. (A 
entitled to certain property agreeing with B to give half property in lieu of funds 
supplied to meet expenses of suit —B does not get any interest in property capable 
of beiog enforced by suit.) 

(’29) 16 AIR 1929 Cal 494 (495) : 122 Ind Cas 637 : 57 Cal 274 (DB), Tarak Nath 
v. Sanaf Kumar. 

(’27) 14 AIR 1927 Cal 956 (962): 106 Ind Cas 117 : 55 Cal 35 (DB), Rajeswar 
Prosad v. Bhupendra Narayan. (The law requires a conveyance for the purpose 
of transfer of title and this cannot be made by a mere agreement.) 

(’16) 3 AIR 1916 Pat 226 (228) : 34 Ind Cas 482 : 1 Pat L Jour 238 (DB), Daija 
Bhaiv. Maharaj Bahadur. 

(’18) 5 AIR 1918 Mad 681 (690): 40 Mad 365 : 40 Ind Cas 429 (FB), Rangayya 
v. Subramanya. 

(’37) 24 AIR 1937 Bom 142 (143) : ILR (1937) Bom 140 : 167 Ind Cas 804, Hari 
Bapuji v. Bhagti Sadhu. 

(’30) 17 AIR 1930 Cal 263 (264) : 125 Ind Cas 861 (DB), Biswambar Biswas v. 
Nilambar Murari. 

(’24) 11 AIR 1924 Nag 327 (328): 76 Ind Cas 374, Tukaram v. TJkarda. 

(’09) 4 Ind Cas 1109 (1109) (DB) (Mad), Kalidini Ramaraju v. Gadiraju. 

(’22) 9 AIR 1922 Bom 84 (88): 47 Bom 191 : 82 Ind Cas 628 (DB), Dinkerrao v. 
Narayan. 

(’22) 9 AIR 1922 Low Bur 25 (25) : 67 Ind Cas 652 : 11 Low Bur Rul 319 (DB), 
Maung Po Ngwe v. Yacoob Ally. 

(’20) 7 AIR ,1920 Bom 210 (211) : 59 Ind Cas 796 (DB), Qangarama v. Sakharam. 

(’83) 20 AIR 1933 Bom 475 (476) : 147 Ind Cas 360, Narayan v. Vaman. 

(’01) 24 Mad 449 (462) : 11 Mad L Jour 132 (DB), Ramasami Pattar v. Chinnan 
Atari, . . 

f 1 *** W14 Cal 335 (336) : 41 Cal 148 : 20 Ind Cas 679 (DB), Ananda 
Chandray. Sped Abdulla Eoosein. 
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A sale by auction is only a contract for sale. 6a A contract for 
re-sale is merely a contract for sale and does not create any interest or 
charge on the property. 7 No distinction can be drawn between a contract 
for sale and a contract for purchase, 8 and consequently a contract for 
pre-emption or for re-purchase does not create any interest or charge 
on the property. 9 In the undermentioned case 10 a received price from 
B and transferred to him possession of the property contracted to be 
sold but there was no registered sale deed. Some years afterwards the 
creditors of A sought to attach the property as the property of vendor. 
It was held that the last clause of this section did‘not apply and that 
the vendor had no attachable interest in the property. The same view 
was expressed in the cases noted below 11 but has not been followed in 
other cases. 12 


(’99) 23 Bom 181 (183) (DB), Maliadeo v. Vasudev. 

(1900) 13 C P L R 172 (176), Gopal v. Ganpat. 

[See also (’26) 13 AIR 1926 Bom 24 (25) : 91 Ind Cos 817 (DB), Rupchand 
Balmukuyid v. Jankibai Kanhyalal. (Agreement during suit to divide property 
after suit.) 

(’31) 18 AIR 1931 P C 196 (202) : 10 Pat 851 : 58 Ind App 279 : 133 Ind Cas 
705 (PC), Chhatra Kumari v. Mohan Bikram. (Property vested in trustee 
—Trustee is owner.) 

(’24) 11 AIR 1924 All 396 (397) : 79 Ind Cas 429, Ram Sarup v. Hardeo. (Mere 
contract does not create equitable interest.) 

(’37) 24 AIR 1937 Pat 483 (486) : 170 Ind Cas 777 (DB), Jagarnath Prasad v. 
Surajdeo Narain. (English doctrine, whereby inheritance of right under contract 
for sale has been treated as inheritance of property itself, cannot be applied.) 

(’37) 24 AIR 1937 Mad 293 (294) : 169 Ind Cas 244, Ellappa Naicker v. 
Sivasubramanuin. (Agreement to sell to mortgagee mortgaged property unless 
title in property mortgaged passed to mortgagee—Mortgage is not discharged even 
if possession is already transferred.)] 

6a. (’97) 1897 Pun Re No. 52, Budn Singh v. Hardial Singh. 

7. (’24) 11 AIR 1924 All 400 (402) : 83 Ind Cas 390 : 46 All 333 (DB), Basdeo v. 

Jhagru. 

(’15) 2 AIR 1915 Bom 22 (23) : 28 Ind Cas 946 : 39 Bom 472, Timangowda v. 

Benepgowda. 

(’30) 17 AIR 1930 All 101 (103) : 124 Ind Cas 405 (DB), Gobardhan v. Raghubir 

Singh. 

(’29) 16 AIR 1929 Mad 807 (810) : 124 Ind Cas 202, Vcnkataratnarn v. Venkata- 

swami. 

[See also (’17) 4 AIR 1917 Mad 358 (362) : 33 Ind Cas 696 (DB), Venkelaswara 
Iyer v. Raman Nambudhri. (Sale in execution of decree — Sale attacked on 
ground of irregularities—Compromise—Agreement to reconvey property on pay¬ 
ment of price within fixed period—Agreement, held, did not convey any present 
interest in property.)] 

8 . (’24) 11 AIR 1924 Pat 81 (82) : 78 Ind Cas 483 (DB), AbdulHagw. Mahammad 

Yehia Khan. 

9. (’24) 11 AIR 1924 All 400 (402) : 46 All 333 : 83 Ind Cas 390 (DB), Basdeo v. 

Jhagru. 

10. (1900) 24 Bom 400 (402) : 2 Bom L R 220 (DB), Karalia Nanubhai v. 

Mansukhram. 

11. (’04) 26 All 266 (269, 270) : 1904 All W N 8 (DB), Ram Bakhsh v. Mughlani 

Khanam. 

(’24) 11 AIR 1924 Mad 610 (610) : 80 Ind Cas 388, Sitayav. MudargaddiSanyasi. 

12. (’09) 4 Ind Cas 414 (415) : 36 Cal 920 (921, 922) (DB), Jagadabandhu v. 

Radha Krishna. 

(’04) 28 Bom 466 (470) : 6 Bom L R 510 (DB), Lalchand v. Lakshman. 
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There is a difference of opinion on the question whether the parties 
to a sale deed which cannot take effect as a sale for want of formality 
such as stamp or registration, can fall back upon the contract for sale 
implied in every sale and enforce its performance. It has been held in 
the undermentioned cases that they can do so. 13 A different view has 
been taken by the Madras High Court in Thcujarammal v. Lakshm. 
ammal . M In that case the vendee who could have got the document 
registered failed to do so and it was held that by reason of his default 
it was not open to him to read into the terms of the document an 
agreement to sell which was superseded by the conveyance to sell. The 
Judicial Commissioner’s Court of Nagpur has also, in the case noted 
below, 16 held that w'here a sale deed is statutorily void the parties 
cannot fall back upon the contract for sale as such contract necessarily 
merged in the sale and perished along with it. 

Agreement for sale — Registration : 

A mere agreement to sell immovable property merely creates 
a right to obtain another document conveying property and is not 
compulsorily registrable under S. 17 of the Registration Act. 16 So also is 
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13. (’24) 11 AIR 1924 Pat 433 (434) : 73 Ind Cas 30, Ram Kishun v. Harihar 
Mahton. 

(’89) 12 Mad 505 (508) (DB), Adakkalam v. Theethan. 

(’26) 13 AIR 1926 Mad 1117 (1119) : 98 Ind Cas 39, Ramachandra Charyulu v. 
Rangacharulu. 

(’14) 21 Ind Cas 777 (778) (DB) (Mad), Ramabrahmam v. Kotlayya. 

(’16) 3 AIR 1916 Low Bur 79 (80) : 32 Ind Cas 536, Ma Shtce On v. Maung 
Kywet. 

(’91) 14 Mad 55 (57), Nagappa v. Devu. 

14. (’20) 7 AIR 1920 Mad 660 (661) : 59 Ind Cas 417 : 43 Mad 822 (DB). 

15. (’27) 14 AIR 1927 Nag 177 (178, 179) : 100 Ind Cas 863, Narayan v. 
Vithoba. 

16. (’33) 20 AIR 1933 All 846 (848) : 148 Ind Cas 229 : 56 All 142 (DB), Sohan 
Lai v. Atal Nath. 

(’14) 1 AIR 1914 Mad577 (577): 16 Ind Cos 587 (587): 37 Mad 480 (DB), Pichikala 
Mangamma v. Pami Ramamma. 

(’27) 14 AIR 1927 Bom 195 (206) : 51 Bom 247 : 101 Ind Cas 229, R. O. Lakhmi 
Das & Co. v. Dorab Tata. 

(’25) 12 AIR 1925 Lah 284 (285) : 84 Ind Cas 865 (DB), Lachhman Das v. Bhoja 
Ram. 

(’24) 11 AIR 1924 Lah 337 (339) : 72 Ind Cas 1032 (DB), Inder Singh v. Dyal 
Singh . 

(’22) 9 AIR 1922 Lah 269 (270) : 65 Ind Cas 524 (DB), Parshotam Singh v. 
Rallia Singh. 

(’31) 1931 Mad W N 297 (298), Krishnamurlhy v. Sundaramma. 

(’21) 63 Ind Cas 22 (23) (DB) (Lah), Qhulam Mohi-ud-din v. Umar Din. 

(’32) 19 AIR 1932 Lah 95 (95) : 135 Ind Cas 669 (DB), Chhanga Singh v. Oajjan 
- Singh. (Even if executed before amending Act II of 1927.) 

(‘30) 17 AIR 1930 Lah 1020 (1023): 130 Ind Cas 52 (DB), Lakha Singh v. 
Qhulam Mahomed. 

<’37) 24 AIR 1937 Rang 402 (405): 1938 Rang L R 216 : 172 Ind Cas 929 (DB), 
Ko Po Mo v. Afaun <7 Lu Khin. 

(92) 5 C P L R 102 (102), Khushal Patel v. Resal Patel. (Letter though not 
registered could be received as evidence of agreement.) 

(’27) 14 AUt 1927 All 287 (287): 49 All 806 : 103 Ind Cas 417 (FB), Bansidhar 
v. Sampol Kumar Singh. 
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a mere agreement to re-convey immovable property. 17 Before the 
addition of the explanation in 1927 to s. 17 of the Registration Act 
there was a difference of opinion on the question whether an agreement 
to sell which acknowledges the receipt of either purchase-money or 
earnest-money was compulsorily registrable, in view of the fact that 
such receipt creates a charge in favour of the vendee. 18 In Dayal 
Singh v. Indar Sing 19 it was held by their Lordships of the Privy 
Council that such an agreement must be registered. The explanation 
added to sub-s. (2) of S. 17 of the Registration Act, now makes it clear 
that such an agreement need not be registered. 20 

The contract for sale though it does not of itself create any 
interest or charge on immovable property is nevertheless a transaction 
“affecting” immovable property within the meaning of S. 49 of the 
Registration Act and so if such an agreement is found recited in a 
compulsorily registrable document, that document cannot be used as 


(’16) 3 AIR 1916 All 342 (343) : 32 Ind Cas 953 : 38 All 184 (DB), Naubat Rai v. 
Dliaunkal Singh. 

(’26) 13 AIR 1926 Pat 89 (90) : 95 Ind Cas 187 (DB), TJma Jha v. Chelu Mander. 
[See also (’30) 17 AIR 1930 Mad 683 (688) : 125 Ind Cas 549, Jagannatha v. 
Lakshminarayana. (Where no interest is created agreement to sell is admissible 
though unregistered.)] 

17. (’14) 1 AIR 1914 Bom 231 (232) : 38 Bom 703 : 28 Ind Cas 132 (DB), Gazi 
Sayad Kutbudin v. Abdul Kadir. 

(’26) 13 AIR 1926 Bom 97 (100) : 91 Ind Cas 360 : 49 Bom 862 (DB), Vaman 
Trimbak v. Changi Damodar. 

(’10) 6 Ind Cas 549 (550, 551) (DB) (Cal), Dwarka Nath v. Eisori Lai. 

(’23) 10 AIR 1923 Rang 242 (244) : 82 Ind Cas 606, Maung Paung v. Ma On. 
[See also (’26) 13 AIR 1926 Bom 131 (132) : 92 Ind Cas 527 (DB), Gajanan v. 
Jivangiri. (If agreement to re-convey can be treated as separate transaction, it 
need not be registered.)] 

18. (’83) 7 Bom 310 (315) : 7 Ind Jur 607, Chunilal Pana Lai v. Bomanji 
Mancherji. (Need not be registered.) 

(’97) 10 C P L R 107 (110), Hira Singh v. Narain Gond. (Do.) 

(’21) 63 Ind Cas 22 (23) (DB) (Lah), Ghulam Mohi-un-din v. Umar Din. (Where 
agreement to sell can be separated from the receipt of money then the former 
need not be registered.) 

(’17) 4 AIR 1917 Lah 43 (44): 37 Ind Cas 132 : 1916 Pun Re No. 98 (DB), Sharaf 
Ali Khan v. Jagandar Singh. (Do.) 

(’82) 5 Mad 115 (117) (DB), Ramasami v. Ramasami. (Must be registered.) 

(’71) 16 Suth W R P C 26 (27) : 14 Moo Ind App 129 (PC), Fatteh Chund Sahoo 
v. Leelumbcr Singh (Do.) 

(’76) 1 Bom 190 (195) (DB), Valaji v. Thomas. (Do.) 

19. (’26) 13 AIR 1926 P C 94 (96) : 53 Ind App 214 : 98 Ind Cas 508 (PC). (Over¬ 
ruling AIR 1924 Lah 337.) 

[See also (’27) 14 AIR 1927 Bom 157 (158): 101 Ind Cas 155 : 51 Bom 231 (DB), 
Ningappa Marbasappa v. Gayanji Pomaji. (AIR 1926 P C 94 followed.) 

(’26) 98 Ind Cas 890 (892) (DB) (Lah), Kanshi Ram v. Baij Nath. (Do.)] 

20. (’31) 18 AIR 1931 Cal 171 (172) : 129 Ind Cas 839 : 58 Cal 449 (DB), Nagar- 
bashi Banik v. Meghnath Maislian. 

(’34) 21 AIR 1934 Pat 495 (497, 498) : 13 Pat 620 : 155 Ind Cas 47 (DB), Abdul 
Lalif v. Debi Mahtoti. 

(’29) 16 AIR 1929 Mad 243 (245) : 121 Ind Cas 753 : 52 Mad 300 (DB), Tirumala 
Chetty Rangayya Chetty v. Srinivasa Raghavacharlu. 
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evidence to prove such an agreement. 21 It has been held in the under- Section 
mentioned case 22 that although a contract to sell does not create any Notes 
interest in the property it is an obligation annexed to the ownership 
of immovable property within the meaning of S. 40 of this Act. 

Contract for sale not carried out — Remedy of parties : 

So long as the contract for sale has not been completed by con¬ 
veyance, the remedy of the parties is either to sue for damages for 
breach of the contract or for specific performance of the contract. 

But after the completion of the sale, the remedy of the parties is, in 
the case of a vendee, a suit for possession, and in the case of a vendor, 
a suit for recovery of the purchase-money. 24 As to the question whether 
in cases where the buyer has taken possession in pursuance of the 
contract for sale, he can resist a suit for possession by the seller on the 
ground that he is entitled to the specific performance of the contract, 
see Notes on section 53A. 

24. Several sales of the same property — Priority. — See Notes 8, 9 
and 10 on Section 48. 


21. (’29) 16 AIR 1929 P C 269 (271) : 56 Ind App 363 : 119 Ind Cas 633 : 51 All 
771 (PC), James R. R. Skinner v. R. R. Skinner. 

(’16) 3 AIR 1916 Pat 212 (213) : 1 Pat L Jour 455: 37 I. C. 994 (DB), Madhursah 
v. Thag Sah. (An unregistered sale deed sought to be put in evidence to prove a 
contract to sell.) 

22. (’42) 29 AIR 1942 Mad 67 (68): 201 1. C. 307, Athinarayana v. Subramania. 

23. (’16) 3 AIR 1916 All 366 (367): 38 All 154 : 35 Ind Cas 23 (DB), Narain Das 
v. Mt. Dhania. 

(’10) 7 Ind Cas 408 (409) (DB) (All), Ameer Chand v. Nathu. 

(’27) 14 AIR 1927 Nag 177 (178): 100 Ind Cas 863, Narayan v. Vithoba. 

(*17) 4 AIR 1917 Mad 1009 (1009) : 34 Ind Cas 737 (DB), Subbaroyar v. Kottaya 
Ooundan. 

(’17) 4 AIR 1917 Pat 585 (589) : 41 Ind Cas 468 (DB), Nand Lai v. Naresh 
Chandra. 

(’25) 12 AIR 1925 Cal 61 (63) : 84 Ind Cas 693 : 52 Cal 121 (DB), Hem Chandra 
v. Amiyabala, 

(’15) 2 AIR 1915 Mad 305 (306) : 13 Ind Cas 471 : 37 Mad 403 (DB), Oovinda 
Naicken v. Apathsahaya. (Court cannot compel a party to execute a deed of sale 
for the whole of the property where he is not the owner of a moiety of the pro¬ 
perty.) 

24. (’16) 3 AIR 1916 All 366 (367) : 38 AU 154 : 35 Ind Cas 23 (DB), Narain 
Das v. Dhania. 

(’91) 4 C P L R 92 (93, 94), Yado Rao v. Ratan. 

(’66) 1 Agra 85 (87) (DB), Mohun Singh v. Mt. Shib Koonwer. 

('ll) 10 Ind Cas 546 (547): 36 Mad 8 (DB), Subbaier v. Moniam Subramania. 
(*78) 3 Bom 172 (174) (DB), Trimalrav Raghavendra v. Municipal Commis¬ 
sioner of Hubli. 

(’25) 12 AIR 1925 Cal 61 (63): 52 Cal 121 : 84 Ind Cas 693 (DB), Hem Chandra 
v. Amiyabala. 

(’26) 13 AIR 1926 Cal 339 (343) : 90 Ind Cas 795 (DB), Fasle Ahmed v. Rajen- 
dra Nath. (Where it was stipulated in the bainpatra that the kobala will be exe¬ 
cuted and registered and khas possession would be given by evioting the tenants : 
Held, the purchaser’s right to take possession arises coincidentally with the 
• right to the execution of a conveyance by the vendor.) 
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, In the absence of a contract to the con- 
Rights and liabilities trary, the buyer and the seller of 
of buyer and seller. immoveable property respectively 

are subject to the liabilities, and have the rights, men¬ 
tioned in the rules next following, or such of them 
as are applicable to the property sold: 

(1) The seller is bound— 

(a) to disclose to the buyer any material defect 
in the property a [or in the seller’s title 
thereto] of which the seller is, and the 
buyer is not, aware, and which the buyer 
could not with ordinary care discover; 

(b) to produce to the buyer on his request for 
examination all documents of title relating 
to the property which are in the seller’s 
possession or power; 


(c) to answer to the best of his information 

all relevant questions put to him by the 
buyer in respect to the property or the 
title thereto; 

(d) on payment or tender of the amount due 
in respect of the price, to execute a proper 
conveyance of the property when the buyer 
tenders it to him for execution at a proper 
time and place; 

(e) between the date of the contract of sale 

and the delivery of the property, to take 
as much care of the property and all docu¬ 
ments of title relating thereto which are 
in his possession as an owner of ordinary 
prudence would take of such property and 
documents; 

(f) to give, on being so required, the buyer, or 

such person as he directs, such possession 
of the property as its nature admits; 

(g) to pay all public charges and rent accrued 

due in respect of the property up to the 
date of the sale, the interest on all incum¬ 
brances on such property due on such 
date, and, except where the property is sold 
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cumbrances on the property then existing. 

(2) The seller shall be deemed to contract with 
the buyer that the interest which the seller professes 
to transfer to the buyer subsists and that he has 
power to transfer the same: 

Provided that, where the sale is made by a 
person in a fiduciary character, he shall be deemed 
to contract with the buyer that the seller has done no 
act whereby the property is incumbered or whereby 
he is hindered from transferring it. 

The benefit of the contract mentioned in this 
rule shall be annexed to, and shall go with, the interest 
of the transferee as such, and may be enforced by 
every person in whom that interest is for the whole or 
any part thereof from time to time vested. 

(3) Where the whole of the purchase-money has 
been paid to the seller, he is also bound to deliver to 
the buyer all documents of title relating to the pro¬ 
perty which are in the seller’s possession or power: 

Provided that, (a) where the seller retains any 
part of the property comprised in such documents, 
he is entitled to retain them all, and, (b) where the 
whole of such property is sold to different buyers, the 
buyer of the lot of greatest value is entitled to such 
documents. But in case (a) the seller, and in case 
(b) the buyer, of the lot of greatest value, is bound, 
upon every reasonable request by the buyer, or by any 
of the other buyers, as the case may be, and at the 
cost of the person making the request, to produce the 
said documents and furnish such true copies thereof • 
or extracts therefrom as he may require; and in the 
meantime, the seller, or the buyer of the lot of greatest 
value, as the case may be, shall keep the said docu¬ 
ments safe, uncancelled and undefaced, unless pre¬ 
vented from so doing by fire or other inevitable 

accident. 

(d) The seller is entitled— 

(a) to the rents and profits of the property till 
the ownership thereof passes to the buyer; 
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passed to the buyer before payment of the 
whole of the purchase-money, to a charge 
upon the property in the hands of the 
buyer, b [any transferee without consider 
tion or any transferee with notice of the 
non-payment], for the amount of the pur¬ 
chase-money, or any part thereof remaining 
unpaid, and for interest on such amount 
or part c [from the date on which possession 
has been delivered]. 

(5) The buyer is bound— 

(a) to disclose to the seller any fact as to the 
nature or extent of the seller’s interest in 
the property of which the buyer is aware 
but of which he has reason to believe that 
the seller is not aware, and which mate¬ 
rially increases the value of such interest; 

(l) to pay or tender, at the time and place of 
completing the sale, the purchase-money 
to the seller or such person as he directs: 
provided that, where the property is sold 
free from incumbrances, the buyer may 
retain out of the purchase-money the 
amount of any incumbrances on the pro¬ 
perty existing at the date of the sale, and 
shall pay the amount so retained to the 
persons entitled thereto; 

(c) where the ownership of the property has 

passed to the buyer, to bear any loss arising 
from the destruction, injury or decrease 
in value of the property not caused by the 
seller; 

(d) where the ownership of the property has 
passed to the buyer, as between himself and 
the seller, to pay all public charges and 
rent which may become payable in respect 
of the property, the principal moneys due 
on any incumbrances subject to which the 
property is sold, and the interest thereon 
afterwards accruing due. 
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(6) The buyer is entitled — 

(a) where the ownership of the property has 
passed to him, to the benefit of any impro¬ 
vement in, or increase in value of, the 
property, and to the rents and profits 

thereof; 

(b) unless he has improperly declined to accept 

delivery of the property, to a charge on 
the property, as against the seller and all 
persons claiming under him, d [* * *] to 

the extent of the seller’s /interest in the 
property, for the amount of any purchase- 
money properly paid by the buyer in anti¬ 
cipation of the delivery and for interest 
on such amount; and, when he properly 
declines to accept the delivery, also for the 
earnest (if any) and for the costs (if any) 
awarded to him of a suit to compel specific 
performance of the contract or to obtain a 
decree for its rescission. 

An omission to make such disclosures as are 
mentioned in this section, paragraph (1), clause (a), 
and paragraph (5), clause (a), is fraudulent. 

a. These words were inserted by S. 17 of the Transfer of Property (Amendment) 

Act, 1929 (XX of 1929). 

b. These words were inserted, ibid. 

o. These words were added, ibid. 

d. The words “ with notice of the payment ” were omitted, ibid. 


Synopsis 


1. Scope of the section. 

2. Disclosure of defects — Para¬ 

graph 1, clause (a). 

3. Production of document of title 

—Paragraph 1, clause (b). 

4. Answering relevant questions — 

Paragraph 1, clause (c). 

3. Payment of price and execution 
of conveyance — Paragraph 1, 
clause (d). 

6. Duty to preserve property and 
documents of title—Paragraph 
1, clause (e). 

7.. Duty to give possession—Para¬ 
graph 1, clause (f). 

3. Duty to pay public charges, rent 
and incumbrances—Paragraph 
1, clause (g). 


9. Implied contract for title—Para¬ 
graph 2. 

10. Delivery of documents of title —. 

Paragraph 3. 

11. Right to rents and profits and 

interest on purchase-money. 

12. Seller’s charge for purchase- 

money — Paragraph 4, clause 

(b). 

13. Buyer’s duty to disclose facts — 

Paragraph 5, clause (a). 

14. Buyer’s duty to pay or tender 

purchase-money—Paragraph 5, 
clause (b). 

15. Third party if can enforce 
contract between A and B 
as to payment of purchase- 
money. 
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16. Liability for loss from destruc¬ 

tion, etc., after passing of 
ownership—Paragraph 5, clause 
(c). 

17. Payment by buyer of public 

charges, etc., on passing of 
ownership—Paragraph 5, 
clause (d). 

18. Property sold subject to 
incumbrances — Incum¬ 
brances found invalid — 
Who gets the benefit. 


19. Buyer entitled to rents and pro¬ 

fits, etc. — Paragraph 6, clause 
(a). 

20. Buyer’s charge — Paragraph 6, 

clause (b). 

21. Omission to make disclosures 

referred to in paragraph 1, 
clause (a) and paragraph 5, 
clause (a). 

22. “ In the absence of a contract to 

the contrary. ” 


Other Topics (miscellaneous) 


Abstract of title. See Note 4. 

After completion of sale buyer bears 
losses. See Note 16. 

Answers to requisitions. See Note 4. 

What questions are excluded. See 
Note 4. 

Buyer’s charge for price pre-paid. 

Charge enforceable against all persons 
claiming under seller. See Note 20. 

Commencement and extent of the 
charge. See Note 20. 

Earnest money. See Note 20. 

Limitation for enforcing charge. See 
Note 20. 

When buyer improperly declines to 
accept delivery. See Note 20. 

Court-sale—Section does not apply. See 
Note 1. 

Duty to give possession of property as its 
nature permits. See Note 7. 

Implied covenant for title. 

Benefit of covenant runs with the land. 
See Note 9. 

Consequences of breach. See Note 9. 

Includes covenant for quiet enjoyment. 
See Note 9. 

Sale by persons in fiduciary character 
_Nature of covenant. See Note 9. 


Suit for damages for breach—Limita¬ 
tion. See Note 9. 

Non-disclosure fraudulent. See Note 21. 

Misdescription. See Note 2. 

Payment of price. See Note 14. 

When property is sold free from in¬ 
cumbrances. See Note 14. 

Remedies after completion. See Note 1. 

Rights under express contract. See 
Note 22. 

Seller’s charge for unpaid price. 

Against whom enforceable. See 
Note 12. 

Assignment of charge. See Note 12. 

Charge in case of several buyers. See 
Note 12. 

Charge whether non-possessory. See 
Note 12. 

Exclusion of charge. See Note 12. 

Interest on unpaid price. See Note 12. 

Limitation to enforce charge. See 
Note 12. 

Seller’s duty to disclose. 

Defect in title. See Note 2. 

Defects in property. See Note 2. 

Material defects. See Note 2. 

Non-disclosure of defects — Effect of. 
See Note 2. 


1, Scope of the section. — This section deals with the rights 
and liabilities of the buyer and the seller of immovable property. Some 
of these rights and liabilities refer to a stage after the contract for sale 
is entered into and before the completion thereof by the execution of 
the conveyance; some refer to a stage after the completion of the 
contract by the execution of a conveyance and some refer to both. In 
other words this section deals with the rights and liabilities of the parties 
to a contract for sale as well as those of the parties to a completed 
conveyance. 1 Paragraph 1, els. (a), (b), (c), (d) and (g), para. 4, cl. (a) and 
para. 5, cl. (a) belong to the first class; para. 1, els. (e) and (f), para. 2, 
para. 4*, cl. (b), para. 5, els. (c) and (d) and para. 6, cl. (a) belong to the 
second class. Paragraph 5, cl. ( b) belongs to the third class. _ 

Section 55 — Note 1 

1. (’26) 13 AIR 1926 Mad 569(570): 94 Iml Cas 561 ,Kathamuthu Pillai v.Subra - 
maniavi. 
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The obligations imposed by the section, except para. 2 , are in the 
nature of statutory obligations and are not implied covenants? In 
certain decisions , 8 however, they are referred to as covenants. It is 
submitted that the use of the word “covenant” to denote these obliga¬ 
tions is not correct. But though the obligations are themselves not 
covenants, they are duties imposed by law on the parties in the perfor¬ 
mance of the contract, and a failure to fulfil them will amount to a 
refusal to perform the contract within the meaning of s. 39 of the 
Contract Act and will entitle the other party to repudiate or put an 
end to the contract. Once, however, the contract is completed by 
conveyance, a failure to perform any of these obligations will not 
entitle the other party to get the sale cancelled or avoided on that 
ground , 34 unless such failure renders the contract itself void. The 
reason is that every sale deed is necessarily based upon the contract 4 
and, if such contract is void or voidable on the ground of fraud, mis¬ 
representation, coercion, undue influence, mutual mistake, want of 
consideration, etc., the sale itself which is based upon such contract will 
also be vitiated to the same extent . 6 Thus, where a wrong property was 
sold by a to B under a mutual mistake of fact between them, it was 
held that the contract preceding the sale being void under S. 20 of the 


2. (’24) 11 AIR 1924 Mad 544 (546) : 84 Ind Cas 626, Gangi Animal v. Govinda 
Padayachi. 

3. (’28) 15 AIR 1928 Sind 61 (63) : 23 Sind L R 237 : 105 Ind Cas 617 Noor 
Mahomed v. Lilaram Hukumatrai. 

(’24) 11 AIR 1924 Pat 822 (822):75 Ind Cas 975, ML Phul Euer v. Eambhanjan 
Singh . J 

[See (’27) 14 AIR 1927 Mad 1072 (1072) : 106 Ind Cas 866, Visalakshi Annual v. 
Veeraswami Naiker .] 

3. See (’66) 1 Agra 85 (86, 87) (DB), Mohun Singh v. Ml. Shib Koonwar. 
. (if the vendor has executed a conveyance of the property and has delivered the 
deed to the purchaser, and has put him into possession of the land, a subsequent 
default by the purchaser in the due payment of the purchase money would not in 

££taVSS “ Th 1 : m any other rieht 10 th ° 

V21! £LL 929 411 837 (839) : 122 M Cas 675 r- V. Than,as v. 

'a ST 176 I 18 ?' 18 H (DB) ' Ta ‘ ia T ' Baba * < Sal * «<*»* “ader S. 25, 
Contract Act, for want of consideration.) 

1922 403 ( 405 ) : 71 In <l Cas 629 : 50 Ind App 69 : 45 All 179 • 

mete expectancy!) ’ *“ ar V ' lnd " Ba ' ,adur Sin « h - < Sala * 

<3 clwettln‘u ioS?’’ ^ Amt V ’ UuiaHar. (Sale with- 

^^(Miefcp^ntotion.) 86 ' <DB) ' ^ K '' a " V ‘ S " dar Bah °° 

186 BR : 6 P 4 J «1 : 8 Jur (N B) 784 : 10 W R (Eng) 

,,' 7 ; It?® 212 ’, C,ark v - Mal V™- Sale void for undue influence.) 

Sl^z :! 301 <302): 52 l t 49 ' *■* ” 

Par^(Subi«i 192 , 7 ® ang 90 (91 > : 100 Ind C “ 827, V Pan v. Maung 

celled w « • • T att . 6 o ° f 8a * e aubatantiaU y obtained by purchaser—Sale not oan- 
<»Ued but pnnciple of S. 14, Specific Relief Act, applied.)] 
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Note 1 
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Contract Act, the sale itself was void and that B was entitled, under 
S. 65 of that Act, to recover the purchase-money paid by him . 0 

The rules in this section are not applicable to sales in invitum . 7 


The principles underlying the provisions of this section have been 
applied to cases arising in provinces to which this Act does not apply . 8 
But there is no obligation on the Court to so use the Act as if every 
particular detail of it is the law of the Province . 0 Thus, a covenant for 
title was held not to be implied in a sale where the buyer knew the 
exact state of the seller’s title . 10 In the undermentioned case 11 it was 
held that the seller could not rely upon para. 4, cl. (b) but could rely 
upon general principles of equity for his lien. 

2. Disclosure of defects—Paragraph 1, clause (a) —This 
clause obliges the seller to disclose to the buyer any material defect in 
the property or in the title thereto of which the seller is aware and the 
buyer is not aware and which the buyer could not, with ordinary care, 
discover . 1 In other words the seller is bound to disclose all latent 


6. (’30) 17 AIR 1930 All 252 (254) : 132 Ind Cos 39 (DB), Mt. Rani Kunxcar v. 
Mahbub Daksh. 

[See also (1865) 3Suth W R28(28)(DB), Kishen Mohunv.Ram Chunder. (Ven¬ 
dor having no authority to sell—Sale void—Vendee entitled to get back purchase 

money.)] 

7. (*10) 8 Ind Cas 605 (605) (DB) (Low Bur), Suliman Ahmed v. Palaneappa 
Chetty. (Mortgagee selling under power of sale.) 

8. (’19) 6 AIR 1919 P C 124 (125) : 55 Ind Cas 791 (PC), Ma Hnit v. Maung Po 
Pu. (From Upper Burma.) 

P29) 120 Ind Cas 163 (164) (DB) (Lah), Hari Singh v. Jagat Singh. 

(’26) 98 Ind Cas 890 (892) (DB) (Lah), Kanshi Ram v. Baxj Nath. 

(•23 10 AIR 1923 Lah 590 (590): 75 Ind Cas 562 (DB), Kanhayaw.Jaxmal Sxngh. 
•13) 20 Ind Cas 299 (300) : 1913 Pun Re No. 39, Arjan Das v. Hakim Rax. 

•07) 1907 Pun Re No. 148 : 1907 Pun W R No. 195, Saran v. Basheshar Nath. 
(•29) 16 AIR 1929 Lah 416(418): 116 Ind Cas 449 (DB), Parma Nand v. Ghulam 


(’20*)T AIR 1920 Nag 144 (145) : 55 Ind Cas 152, Keshrimal v. Mt. Kadhai. 

f’S)? Ind Cas 541 (542) : 6 Nag L R 98, Balkrishna v. Sripat Singh. (Do.) 

(’ 37 ) 24 AIR 1937 Pesh 8 (9) : 167 Ind Cas 858 (DB), Bishan Das v. Hajx Fazal 


•08) 4 Low Bur Rul 224 (226), H. McDonald v. C. B. Wills. 

’07) 1907 Upp Bur Rul (Evidence) 1 (3), Sadhu v. Nga St Gyx. 

•41) 28 AIR 1941 Lah 407 (412): 197 Ind Cas 282 : ILR (1942) Lah 79 (FB), Mt. 
Shankri v. Milkha Singh. (Principle of S. 55 (6) (b) applied to the Punjab.) 

[See (’41) 28 AIR 1941 Lah 10 (14, 15) : ILR (1941) Lah 568 : 195 Ind Cas 786 

(DB) Kesho Das v. Jiican.] 

[See also (’09) 2 Ind Cas 244 <247) : 5 Nag L R 70, Gangabxsan v. Tukaram. 


(•25) 12 AIR 1925 Lah 92 (93) : 78 Ind Cas 374, Dula Singh v. Bela Sxngh. 
(’25) 12 AIR 1925 Lah 92 (93) : 78 Ind Cas 374, Dula Singh v. Bela Sxngh. 
(•27) 14 AIR 1927 Lah 103 (103) : 99 Ind Cas 770 : 8 Lah 257 (DB), H. B. 

\orton v. E. Wood fall. 

Note 2 

(■ 25 ) 12 AIR 1925 Rang 372 (373) : 92 Ind Cas 766 (DB), Mahomed Siddiq v. 

06^75 fjCh 175 (178) :,(1906) 1 Ch 335 (341) : 94 L T 58 : 54 W R (Eng) 
14, Carlish v. Salt. 
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defects which are material and of which he is aware, but not patent 
defects . 10 The duty docs not thus extend to every defect in the property 
and, the seller can protect himself against even this limited duty to 
disclose a latent defect, by appropriate clauses, as is shown by the 
words “in the absence of a contract to the contrary” in the beginning 
of the section. 

Material defect: 

The words “or in the seller’s title thereto” were added by the 
amending Act of 1929. It gave effect to the view that had been taken 
before, that defects of title were within the scope of this clause . 2 
A defect in title must be distinguished from a defect in the property. 
The latter defect prejudices the buyer in the physical enjoyment of the 
property whereas the former exposes him to adverse claims . 3 

It is only a material defect in the property or in the title thereto 
that the seller is bound to disclose under this clause. The test of 
materiality is that the defect must be of such a nature that it might 
be reasonably supposed that if the buyer had been aware of it he might 
not have entered into contract at all, for he would be getting something 
different from what he contracted to buy . 4 The existence of an incum¬ 
brance not known to the buyer and which he could not discover by 
exercise of reasonable care is a defect in title ; 6 so also is the existence 
of an easement over the property , 6 the existence of a liability of the 

la. (1800) 31 E R 707 (707) : 5 Ves 508 : 5 R R 107, Bowles v. Round. (The 
buyer caunot complain of patent defects which he could have discovered.) 

(1922) 92 L J Ch 194 (201) : 128 L T 622, Simpson v. GiUey. (Do.) 

2. (’96) 20 Bom 522 (533) : Cliitty’s S C C R 460 (DB), Haji Esaa Sulk man v. 
Dayabhai Parmanandas. 

(’30) 17 AIR 1930 Cal 561 (563) : 57 Cal 1189 : 128 Ind Cas 321 (DB), Jyoti Pro- 
sad Singh v. H. V. Low & Co., Ltd. 

(’25) 12 AIR 1925 Mad 968 (969) : 85 Ind Cas 999, Ram Subba Iyer v. Muthxah 
Kone. 

(’20) 7 AIR 1920 Pat 727 (728) : 58 Ind Cas 529, Sheo Ram v. Thakur Mahto. 
(’25) 12 AIR 1925 Rang 372 (373) : 92 Ind Cas 766 (DB), Mahomed Siddig v. 
Li Kan Shoo. 

(’15) 2 AIR 1915 Sind 21 (22): 9 Sind L R 97 : 30 Ind Cas 994, Karachi Munici¬ 
pality v. Bhojraj. 

3. Halsbury, Laws of England, Vol. XXV, Page 297. 

(’36) 23 AIR 1936 Nag 4 (6) : 31 Nag L R Supp 101 : 162 Ind Cas 944, Motilal v. 
J amnadas. 

4. (’35) 22 AIR 1935 Bom 16 (20): 59 Bom 83: 155 Ind Cas 564 (DB), LaUubhai 
Rupchand v. Mohanlal Sakarchand. (Restrictive conditions in the nature of ease¬ 
ments imposed on property are material defects.) 

^ (1790) 80 E R 311 : 1 Ves Jr 221: 1 R R 126, Calcraft v. Roebuck. (Trifling error 
in description in sales by auction not a material defect.) 

(1834) 4 L J C P 66 (69) : 1 Bing N C 370 : 131 E R 1160 : 1 Scott 190 : 41 R R 
• 699, Flight v. Booth. 

5. (’25) 12 AIR 1925 Mad 968 (969) : 85 Ind Cas 999, Ramsubba Iyer v. 
Muthiah Kone. 

6. (1901) 70 L J Ch 822 (823): (1901) 2 Oh 825 (828) : 85 L T 90 : 50 W R (Eng) 
237, Turner v. Moon. 

<’35) 22 AIR 1985 Bom 16 (19,20) : 59 Bom 83: 155 Ind Cas 664 (DB), LaUubhai 
Rupchand y. Mohanlal Sakarchand. 
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land being taken over by a company under a local Act , 7 the existence 
of a restrictive covenant attached to the property sold , 8 and the existence 
of a public right of way over the property not discoverable with ordinary 
care . 9 The existence of a nuisance in the neighbourhood of the property 
sold is a defect in the property ; 10 so also is the existence of an under¬ 
ground culvert running through the middle of the property, where the 
property is sold for residential purposes . 11 But on the purchase of an 
under-lease, it is not a valid objection to the title that the under-lease 
may be forfeited by the non-performance of the covenants in the 
original lease. lla 

Seller must be aware of the defect : 

Where at the time of the contract the seller is himself not aware 
of the defect, he cannot obviously disclose it and is, therefore, not bound 
to disclose it . 12 


No duty where buyer is aware of the defect : 

Where the buyer is aware of the defects there is no duty on the 
part of the seller to inform him of such defects . 13 Nor is there any such 
duty unless the buyer could not, with ordinary care, discover them . 14 
Where a prior incumbrance is registered, the buyer can, with ordinary 
care, discover it; the seller is not therefore under any obligation to 
disclose it . 16 A contrary view has, however, been taken by the High 


7. (1836) 150 E R 540 (544) : 1 M & W 520 : Tyr & Gr 851 : 2 Gale 61 : 5 L J 
(N S) Ex 207 : 46 R R 387, Ballard v. Way. 

8. (1907) 76 L J Ch 621 (624) : (1907) 2 Ch 191 (199) : 97 L T 86 : 71 J P 547, 
Pemsel v. Tucker. 

(1903) 72 L J K B 873 (875) : (1903) 2 K B 487 (491) : 89 L T 350 : 52 W R 
(Eng) 23, Molyneux v. Hawtrey. 

9. (1922) 91 L J Ch 567 (570): (1922) 2Chl99 (203): 127 LT 783, YandU £ Sons 
v. Sutton. 

10. (1849) 68 E R 170 (173) : 18 L J Ch 329 : 13 Jur 912 : 7 Hare 410 : 82 R R 
147, Lucas v. James. 

11. (1902) 71 L J Ch 666 (667) : (1902) 2 Ch 258 : 87 L T 189 : 50 W R (Eng) 
532, In re Puckett & Smith's Contract. 

[See also (1899) 47 W R (Eng) 203 (204), In re Brewer & Hanhin's Contract 
(But not where land is not for residential purposes.)] 

11a. (1855) 52 E R 1192 (1193) : 22 Beav 477 : 111 R R 447, Uayford v. 


Criddle. 

12. (1849) 68 E R 170 (173) : 7 Hare 410 : 13 Jur 912 : 18 L J Ch 329 : 82 R R 
147, Lucas v. James. 

13. (’25) 12 AIR 1925 Mad 968 (969) : 85 Ind Cas 999, Ramsubba Iyer v. 


Muthiah Rone. 

1849) 68 E R 170 (173) : 18 L J Ch 329 : 82 R R 147 : 13 Jur 912 : 7 Hare 410, 
Lucas v. Jamcs. 

14. ('30) 17 AIR 1930 Cal 561 (563) : 57 Cal 1189 : 128 Ind Cas 321 (DB), Jyoti * 
Prosad Singh v. E. V. Low & Co., Ltd. 

’36) 23 AIR 1936 Nag 4 (6) : 31 Nag L R Sup 101 : 162 Ind Cas 944, Motxlal v. 
45^2 AIR 1915 Sind 21 (22) : 30 Ind Cas 994 : 9 Sind L R 97, Karachi Munici¬ 


pality v. Bhojraj. 

15 (’05) 27 All 561 (563): 2 All L Jour 268, Emperor v. Bxshan Das. (Mortgage.) 
(’15) 2 AIR 1915 Sind 21 (22) : 30 Ind Cas 994 : 9 Sind L R 97, Karachi Munici¬ 
pality v. Bhojraj. (Do.) 
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Court of Nagpur in the undermentioned case. 18 In Chaturbhuj Sangji 
v. Mansukh Bam Mot Hal 17 it was held by the Bombay High Court 
that the buyer could not be said to be guilty of negligence in not asking 
for the title deeds of an adjoining property, which, prima facie, he had 
no right whatever to ask his vendor to produce, and that it was the 
vendor who was bound to disclose any covenant restricting the enjoyment 
of the property sold, which would be apparent from an examination of 
such title deeds. 

Effect of non-disclosure : 

As has been seen in Note 1, a failure to fulfil an obligation under 
this clause will amount to a refusal to perform the contract for sale 
within the meaning of S. 39 of the Contract Act and will entitle the 
other party to repudiate or put an end to the contract. On the discovery, 
therefore, of a defect in title which the seller was bound to disclose 
under this clause the buyer may retire from the contract and refuse to 
complete it. 18 He may, however, waive his objections to the title, in 
which case he must complete the contract. 19 Prima facie where an 
abstract of title is delivered by the seller to the buyer and the latter 
takes possession thereafter his conduct will amount to a waiver of 
objections to any defects that may appear on the abstract. 20 But the 

16. (’38) 25 AIR 1938 Nag 441(442): 177 I. C. 945, SunderaBai v.Pandharinath. 

17. (’25) 12 AIR 1925 Bom 183 (184, 185) : 86 Ind Cas 19 (DB). 

18. (1830) 39 E R 114 (119, 120) : 1 Russ <fc M 296 : 3 Sim 29 : 8 L J Ch 74 : 30 

R R 123, Dalby v. Pullen. (If the seller can make out a title after the repudiation 
it is of no use.) 

<'35) 22 AIR 1935 Bom 16 (18) : 59 Bom 83 : 155 Ind Cas 564 (DB), Lallubhai 
Rupchand v. Mohanlal Sakarchand. 

(’25) 12 AIR 1925 Bom 85 (87) : 49 Bom 325 : 85 Ind Cas 597 (DB), Bai Dosibai 
v. Bai Dhanbai. 

(’25) 12 AIR 1925 Lah 481 (481) : 88 Ind Cas 743 : 6 Lah 308 (DB), Sri Ram v. 
Eidari Parshad. 

11818) 36 E R 600 (601) : 2 Swan 222 : 19 R R 68, Binks v. Lord Rokeby. 

(1854) 69 E R 233 (236) : Kay 550 : 2 Eq R 906 : 23 L J Ch 1000 : 101 R R 730, 

Darlington v. Hamilton. (Sale of a tender lease as lease — The covenants in the 
original lease not disclosed — Purchaser knowing the defects held, entitled to 
repudiate the contraot for sale.) 

(1884) 33 W R (Eng) Dig 237 (237): 29 Ch D661(671):53L T 377, Ellis v. Rogers. 
(1883) 32 W R (Eng) 538 (538): 25 Ch D 357 (365): 53 L J Ch 492 : 49 L T 658, 
Heytvood v. Mallalieu. 

(1812) 170 E R 1384 (1385) : 3 Camp 285 : 13 R R 803, Jones v. Edney. 

(1830) 48 E R 199 (200) : 1 Russ & My 293 : 9 L J Ch 54 : 31 R R 112, Hoggart 
v. Scotl. 

(1883) 52 L J Ch 189 (i90), In re Marsh and Earl Granville. (Affirmed in (1883) 
24 Ch D 11.) 

19. (1820) 37 E R 839 (341) : 1 Jac & Walk 168 : 21 R R 186, BurneU v. Brown. 
(1830) 48 E R 199 (201) : 1 Russ & My 293 : 9 L J Ch 54 : 31 R R 112, Hoggart 

v. Scoff. 

(1859) 8 W R (Eng) Dig 92 (92) : 34 L T (o S) 43, DeUer v. Simonds. 

(1838) 160 E R 669 (671) : 3 C 191 : 51 R R 361, Hall v. Laver. 

(1883) 52 L J Ch 664 (665): 23 Ch D 320 (329): 48 L T 629 : 31 W R (Eng) 601, 
In re Qloag and Miller's Contract. 

20. (1847) 63 E R 1217 (1220) : 1 De G & Sm 609 : 12 Jur 199 : 75 R R 216, 
Shackleton v. Sutcliffe. 

(1867) 68 E R 501 (604) : 24 Beav 631 : 116 R R 235, Bown v. Stenson. 

T.P.66. 
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Section 55 mere taking of possession, by itself does not indicate any waiver of the 

Note 2 right to a good title, 21 except where the acts done by the buyer afford 

evidence of an intention to waive the right. 22 Where the conditions of 
sale in an auction disclose a weakness in the title and the buyer buys 

the property without reading them, he would be deemed to have waived 
his objections to such defects. 23 

The last clause of this section enacts that an omission to make the 
disclosure of the nature referred to in this clause is fraudulent. This 
fraud will entitle the buyer not only to avoid the contract, where the 
transaction has not passed beyond the stage of contract, but to set aside 
the sale itself where the contract has been completed by the execution 
of the conveyance. 24 Further, where the buyer has suffered loss by reason 
of the fraud, he will, it is conceived, be entitled to claim damages from 
the seller, whether the fraud is discovered before or after conveyance. 25 
The reason is that fraud is by itself a ground of action in tort for 
damages. 26 Apart from this clause, where the buyer discovers any defect 
in title after conveyance, he can sue for damages on the implied contract 
referred to in paragraph 2. 

Misrepresentation and misdescription : 

Section 19 of the Contract Act provides that where consent to an 
agreement is caused by misrepresentation, the contract is voidable at 

21. (1819) 36 E R 815 (817) : 3 Swan 159 : 19 R R 188, Burroughs v. Oakley. 
(1854) 43 E R 668 (670) : 4 De G M & G 665 : 102 R R 326, Simpson v. Sadd. 
(1827) 38 E R 540 (544, 545) : 3 Russ 171 : 6 L J Ck 164 : 27 R R 59, Stevens v. 

Guppy. 

(1825) 3 L J (O S) Ch 100 (101), Boxhall v. Jackson. 

22. (1819) 36 E R 815 (818) : 3 Swan 159 : 19 R R 188, Burroughs v. Oakley. 
(1838) 48 E R 970 (972) : 1 Beav 337 : 2 Jur 1008, Haydon v. Bell. 

(1853) 23 L J Ck 593 (594) : 2 Eq Rep 485 : 2 W R (Eng) 89, Sibbald v. Lowrie. 
(Purckaser keld to kave waived kis rigkts to investigate title.) 

[ See also (1855) 4 W R (Eng) Dig 56 (56) : 2 Jur (N S) 179: 106 R R 925, Wallis 
v. Woody ear.] 

23. (1906) 75 L J Ck 464 (467): (1906) 2 Ck 175: 95 L T 412: 54 W R (Eng) 451, 
Blaiberg v. Kceves. 

24. (’26) 13 AIR 1926 Cal 385 (389, 390) : 52 Cal 914 : 90 Ind Cas 851 (DB), 

/ Easter Mortgage and Agency Co. v. Md. Fazlul Karim. (Wkere a purckaser 

discovers defects in tke property before conveyance, lie can eitker rescind tke 
contract or successfully oppose a suit for specific performance ; but if he discovers 
material defects after the conveyance he must make out a case of fraud in order to 
set aside tke sale — This he can show by establishing the circumstances^bringing 
the case within para. 1 (a).) 

(1818) 36 E R 625 (626) : 2 Swan 287 : 14 R R 261, Edwards v. McLeay. 

(’25) 12 AIR 1925 Rang 372 (373) : 92 Ind Cas 766 (DB), Mahomed Siddiq v. Li 
Kan Shoo. 

(1818) 171 E R 692 (693) : 2 Stark 422 : 20 R R 707, Stevens v. Adamson. 

25. (’20) 7 AIR 1920 Pat 727 (728): 58 Ind Cas 529, Sheo Ram v. Thakur Malito. 
(Nondisclosure of defect—Sale completed—Portion of property lost—Buyer entitled 
to damages in tke form of return of purchase-mon^.) 

(’86) 9 Mad 89 (91) : 9 Ind Jur 419 (DB), Gajapathi v. Alagia. 

26. See Broom, A Selection of Legal Maxims, 10th Edn., 1939, pages 540, 541; 
Halsbury, Laws of England, Yol. XXV, para. 705, page 410. 

(’32) 19 AIR 1932 Nag 148 (150) : 28 Nag L R 184 : 140 Ind Cas 209, Premchand- 

v. Ram Sahai. (Obiter*) 
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the option of the person whose consent was so caused. A misdescription 
is only a form of misrepresentation and where, in a contract for sale, 
the vendor is found to have made a misrepresentation or misdescription 
as to a material point, the buyer can, on discovery of the true facts, 
avoid the contract. 27 On the principles stated in Note 1, the buyer can, 
where the sale is completed by conveyance, set aside the sale on the 
ground of such misrepresentation. 28 A misrepresentation may be a 
fraudulent one or an innocent one. In the former case, as in the case 
of any other kind of fraud, the buyer may claim damages in tort, for 
any loss that he may have sustained by reason of such fraud 2Sa An 
innocent misrepresentation by a party is not a ground in law for a claim 
for any damages 20 but where the contract is sought to be enforced by 
specific performance (which is an equitable relief) the Court can, in 

27. (1834) 41 R R 599 (604, 605): 1 Bing N C 370: 4 L J C P 66, Flight v. Booth. 
(1838) 173 E R 579 (579) : 8 Car «t P 469 : 2 M & Rob 92 Robinson v. Musgrove. 
(1853) 65 E R 231 (235) : 1 Sm & Giff 529 : 21 L T (0 S) 333 : 1 W R (Eng) 502: 

96 R R 471 : 17 Jur 967, Stanton v. Tattersall. 

(1838) 132 E R 866 (872) : 4 Bing (N C) 463 : 7 L J C P 282 : 44 R R 761, Dykes 
v. Blake. 

(1868) 37 L J Ch 830 (833): 18 L T 844: 16 W R (Eng) 1074, Turquandv. Rhodes. 
(1874) 43 L J Ch 635 (637): 9 Ch App 447 (450) : 30 L T 314 : 22 W R(Eng) 446, 
Caballero v. Eenty. 

(1902) 71 L J Ch 666 (667): (1902) 2 Ch D 258 (264): 87 L T 189 : 50 W R (Eng) 
532, In re Puckett and Smith's Contract. 

(1872) 41 L J Ch 643 ( 647) : 14 Eq 124: 27 L T 19 : 20 W R (Eng) 718, Torrence 
v. Bolton. 

(1868) 17 W R (Eng) 211 (214): 4 Ch App 101 (108) : 20 L T 89, Aberaman Iron 
Works v. Wickens. 

(1884) 32 W R (Eng) Dig 220 (220): 28 Ch D 7 (13) : 51 L T 718: 49 J P 182, 
Smith v. Land and House Property Corporation. 

(1888) 37 W R (Eng) 217 (218) : 40 Ch D 601 (608, 609) : 58 L J Ch 143 : 60 L T 
100, In re Davis & Cavey. 

(1900) 69 L J Ch 879 (883): (1900) 2 Ch 858 (868): 83 L T 629 : 49 W R (Eng) 
109, Jacobs v. Revell. 

(1815) 171 E R 45 (46) : 4 Camp 140 : 16 R R 761, Belworth v. Hassell. 

28. (1860) 9 WR (Eng) 155 (156): 3 L T 662 (663) : 122 R R 925, Turner v. 
West Bromwich Union Guardians. 

(1871) 40 L J Ch 577 (586): L R 12 Eq 320 (330) : 24 L T 825 : 20 W R (Eng) 
11, Haygarth v. Wearing. 

[But see (*33) 20 AIR 1933 Sind 144 (145): 144 Ind Cos 371 (DB), Parmanand 
Bhojraj v. Motumal Phatumal. (Purchaser has only a limi ted right to 
claim compensation if misrepresentation is fraudulent.)] 

[See however (1905) 74 LJ Ch 199 (202): (1905)1 Ch 326 (333): 91LT793: 53 W R 
(Eng) 232, Seddon v. North Eastern Salt Co. Ltd. (Innocent misrepresentation 
does not authorise recision after completion of oontract unless it is such os to 
show that there is a complete difference in substance between what was supposed 
to be and what was taken, so as to constitute a failure of consideration.)] 

28a. (’32) 19 AIR 1932 Nag 148 (150): 28 Nag L R 184 : 140 Ind Cos 209, Prem- 
. chand v. Ram Sahai. 

29. (1883) 52 L J Q B 609 (618): 11 Q B D 255 (269): 48 L T 966: 32 W R (Eng) 
69, Joliffe v. Baker. 

1 a?* 18 ^ 322 (82 f ’ 825): 1896 ^ W N 81 (DB), Abdulla Khan v. Abdur 

nman. (Misdescription of property must be fraudulent in order to entitle vendee 
«to damages.) 
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decreeing specific performance award compensation to the other party. 30 
The party to whom the misrepresentation is made may also, if he thinks 
fit, insist that the contract shall be performed and that he should be 
compensated so as to be put in a position in which he would have been, 
if the representations made, had been true. 31 Where A sold to B a house, 
the site of which was stated to be 107 square yards, but which the buyer, 
after the conveyance, discovered to be only 8G square yards, aud sued 
the seller for damages it was held by the High Court of Allahabad that 
unless the misrepresentation could be held to be fraudulent, the buyer 
had no remedy in damages. 32 

Where the quantity of land sold was stated by estimation as being 
“more or less” of a certain extent, and the extent is found to be less, it 
cannot be said that there is any misrepresentation at all and in a suit 
for specific performance of the contract by the seller, the buyer is not 
entitled to an abatement for the deficiency. 33 


Contract to the contrary : 

Where, in an auction sale, the conditions of sale notified that the 
would-be buyer should satisfy himself as to the nature of the property 
sold, it was held that there was a “contract to the contrary” and that 
the seller was not liable to disclose, under this clause, any defect in the 
property. 34 Where the buyer agrees to accept the seller’s title 4 without 
dispute” 35 or with “all defects” 38 he cannot afterwards object to it. 


3. Production of document of title—Paragraph 1, clause 
(b).- It is a well recognised principle that where a contract for sale is 
made without any special conditions or stipulations as to title, the 
seller is bound, at all times, and under all circumstances, to make out 
a “marketable title.” 1 “The right to a good title,” said Sir William 


30. (1815) 14 R R 231 (235) : G Coop 173, Grant v. Munt. 

31. See Second paragraph of Section 19 of the Indian Contract Act. 

(1811) 34 E R 153 (155) : 17 Yes 394 : 11 R R 109, Hill v. Buckley. 

32. (’96) 18 All 322 (324, 325) : 1896 All \V N 81 (DB), Abdulla Khan v. Abdur 
Rahman. 

[See also (1883) 52 L J Q B 609 (618) : 11 Q B D 255 : 48 L T 966 : 32 W R 
(Eng) 69, Joliffe v. Baker.] 

33. (1812) 35 E R 146 (147) : 1 Yes & B 375 : 12 R R 238, Winch v. Winchester. 

34. (’21) 65 Ind Cas 734 (735) (DB) (Lali), Mt. Juglo v. Abdul Salam. 

35. (1846) 63 E R 759 (762) : 2 Coll C C 337 : 15 L J Ch 173 : 70 R R 246, Duke 
v. Barnett. 

36. (1811) 170 E R 1338 :3 Camp 154 : 13 R R 778, Bagleholc v. Walters. 


Note 3 

1. (’38) 25 A I R 1938 Bom 77 (78) : 173 Ind Cas 714, J. N. Duggan v. K. M. 


Talyarkhan. 

(1823) 1 L J (O 6) Ch 148 (151), Hawkins v. Shewen. - 

(’27) 14 A I R 1927 Sind 49 (50) : 19 Sind L R 41 : 97 Ind Cas 269, Abdul Ah 

Moosabhoy v. Gokaldas Lalji. • . 

(’20) 7 A I R 1920 Mad 859 (861) : 52 Ind Cas 671 (DB), Madura t Chetty v. 


Babu Saheb. 

(’28) 15 AIR 1928 Lah 154 (155) : 9 Lah 67 


110 Ind Cas 850 (DB), Sham Das v. 


Kishan Chand. 

(1818) 36 E R 600 (601) : 2 Swan 222 : 19 R R 68, Binks v. Lord Rokeby. 

(’87) 11 Bom 272 (280), Pitamber Sundarji v. Cassibai. (Specific Relief Act, S. 2o.) 
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Grant, M. R., in Ogilvie v. Foljambe, 2 “is a right not growing out of 
the agreement between the parties but which is given by law. The 
defendant insists on having a good title, not because it is stipulated for 
by the agreement, but on the general right of the purchaser to require 
it.” 3 An agreement in restraint of this right must be very clear and 
unambiguous. 4 

In England a good or marketable title has been held to mean such 
a title as the Court of Chancery would adopt as a sufficient ground for 
compelling specific performance. 6 In this country it would mean a title 
“free from reasonable doubt” within the meaning of cl. (b) of S. 25 of 
the Specific Relief Act, 1877. 6 

A title which will expose the bjiyer to litigation or hazard is not 
such a title as is referred to in S. 25 of the Specific Relief Act. 7 A title 
depending upon the establishment of facts and dealings of a complicated 
and ambiguous nature such as may reasonably be challenged with a 
practical chance of success is not one which could be forced on an 
unwilling purchaser. 8 A possessory title obtained by the operation of the 

(’91) 15 Bom 657 (667), Haji Mahomed v. Musaji Esaji. (Do.) 

(’«4) 1884 All W N 169 (170) (DB), Bindeshr i Prasad v. Jatram. 

[See also (1820) 37 E R 501 (506): 1 Jac & W 611: 21 R R 255, Wilson v. Allen. 
(The buyer is entitled to money he has spent in clearing the seller’s title.) 

(1841) 10 L J Ch 367 (368), Mackreth v. Dunn. (Where there are joint purcha¬ 
sers each can have a right to a good title proved.) 

(1819) 56 E R 690 (690): 4 Madd 227 : 20 R R 293, Roffey v. Shallcros3. 

(1824) 2 L J (O S) Ch 113 (115) : 26 R R 188, Johnes v. Claughton. 

(1842) 134 E R 168 (169) : 11 L J C P 256, Hall v. Betty.] 

2. (1817) 36 E R 21 (25, 26) : 3 Mer 53 : 17 R R 13. 

3. See also (’66) 2 Bom H C R406 (408), Devsi Qhela v. JivarajMukwidas. (Case 
before Specifio Relief Act, 1877—This principle of English law, held, not appli¬ 
cable to Hindus.) 

(1873) 42 L J Ex 108 (112) : L R 8 Ex 175 : 29 L T 293 : 21 W R (Eng) 685, 
Want v. Slallibrass. 

4. (’66) 2 Bom H C R 406 (408), Devsi Ohela v. Jivaraj Mukundas. (The case 
before the Specific Relief Act, 1877—The principle of English law was not applied 
to Hindus.) 

5. (1851) 165 E R 800 (803): 6 Ex 873 : 21 L J Ex 265 : 86 R R 527, Jeakcs v. 
White. 

[Sec also (1852) 68 E R 813 (816) : 10 Hare 1 : 90 R R 243, Pyrke v. Waddin- 
gham. (A doubtful title, which a purchaser will not be compelled to accept, is 
not only a title upon which the Court entertains doubts, but includes title which, 
although the Court has a favourable opinion of it, yet may reasonably and fairly 
be questioned in the opinion of other competent persons.)] 

6. ( 23) 10 AIR 1923 Bom 148 (150, 152, 154) : 68 Ind Cos 862 : 47 Bom 369 
(DB), Haji Oosman v. Harroon Saleh. 

(’91) 16 Bom 657 (667), Hajy Mahomed v. Musaji Esaji. 

(’28) 15 AIR 1928 Oudh 475 (477): HOIndCas 564 (DB), Mannu Singh v. Deputy 
Commissioner , Sitapur. 

(’85) 22 AIR 1935 Bom 16 (18) : 69 Bom 83 : 155 Ind Caa 664 (DB), LaUubhai 
Rupchand v. Mohanlal Sakarchand. 

7. (’22) 9 AIR 1922 Sind 33 (36) : 67 Ind Caa 19 : 15 Sind L R 180, Khemchand 
Ratanchand v. Dhalomal. 

(’87) 14 Cal 518 (526), Rally Doss v. Nobin Chunder. 

8. (1902) 71 L J Ch 850 (858) : (1902) 2 Ch 296 (313, 314), In re Douglas and 
•Poweii’s Contract. 
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" of limitations is a good titled In England, before the Vendor 
and Purchaser Act, 1874, it was a technical rule followed by conveyan- 
cers that possession proved for a period of sixty years should be regarded 
as unobjectionable title to a fee simple. A title for sixty years raised an 
inference that the vendor had a good title and the Courts acted upon it 
if the vendor could produce no better title, though the rule did not make 
the title positively a good title. 11 The Vendor and Purchaser Act, 1874 , 
reduced the period to forty years except in certain cases. The period 

was further reduced to thirty years by S. 44 of the Law of Property 
Act, 1925. 12 

A buyer cannot be compelled to accept a doubtful title. 13 The 
failure to make out a marketable title will entitle the buyer to put 
an end to the contract. 14 The seller cannot enforce specific per¬ 
formance of the contract 15 unless the buyer has waived the defect in 

[See also (1858) 141 E R 224 (231) : 28 L J C P 129 : 116 R R 764 : 7 W R 
(Eng) 133, Simmons v. Heseltine.] 

9. (1912) 81 L J Ch 588 (591) : (1912) 2 Ch 1 (9): 106 L T 548, In re Atkinson 
and Horsell's Contract. 

10. (1874) 37 & 38 Viet., Ch 78. 

11. (1857) 62 E R 66 (71) : 4 Drew 170 : 4 Jur (N S) 600: 6 W R (EDg) 201 : 113 
R R 330, Parr v Lovegrove. 

[See also (1809) 127 E R 901(901): 1 Taunt 430: 10 R R 560 , Barntccllx. Harris.] 

12. 15 Geo. V, Ch 20. 

13. (1755) 28 E R 433 (433) : 2 Ves Sen 679, Mitcliel v. Neal. 

(1879) 48 L J Ch 837 (840) : 12 Ch D 131 (148) : 40 L T 828 : 27 W R (Eng) 826, 
Broad v. Munton. 

[See also (1855) 24 L J Ch 246 (248) : 3 W R (Eng) 231 : 24 L T (o S) 307 : 103 
R R 86, M'Culloch v. Gregory.] 

14. (’27) 14 A I R 1927 Bom 195 (202) : 51 Bom 247 : 101 Ind Cas 229 (DB), 
R. O. Laklimidas <£ Co. v. Dorab Tata. 

('25) 12 AIR 1925 Sind 220(220,221): 88 Ind Cas 569 (DB),Sharafdin\. Allahbnx. 
(Where in view of the doubtful character of the title of the property, if the pur¬ 
chaser had completed the purchase he would have been required to bring a law 
suit and would not have obtained possession of the land without further litigation 
held that he was justi6ed in not completing the purchase.) 

(’28) 15 AIR 1928 Lah 154 (156) : 9 Lah 67 : 110 Ind Cas 850 (DB), Sham Das v. 
Eishan Chand. 

(1834) 110 E R 1058 (1062) : 5 B & Ad 992 : 3 L J (N 8 ) K B 31 : 39 R R 715, 
Souter v. Drake. 

(1854) 139 E R 253 (257) : 14 C B 616 : 98 R R 785 : 23 L T (o S) 58 : 23 L J 
C P 137 : 2 W R (Eng) 421, Wilson v. Wilson. 

(1858) 140 E R 986 (1001) : 4 Jur (N S) 414 : 27 L J C P 210 : 6 W R (Eng) 372: 
31 L T (OS) 83 : 114 R R 604, Poppleton v. Buchanan. 

(1827) 38 E R 705 (706) : 4 Russ 5, Bryant v. Beek. 

[See also (1890) 59 L J Ch 604 (607) : 45 Ch D 310 (316) : 63 L T 21 : 38 W R 
(Eng) 657, In re Head's Trustees <£ Macdonald. (Title different from originally 
contracted.) 

(1879) 48 L J Ch 239 (241) : 10 Ch D 736 (742) : 27 W R (Eng) 654, Weston v. 
Savage. (Contract by S to sell the residue of his lease for twelve years to W — 
Lessor having right of option to determine the lease at the end of five years —W 
was not bound to accept what was offered.)] 

15. (1828) 38 E R 540 (544, 545) : 3 Russ 171 : 6 L J Ch 164, 27 R R 59, Stevens 
v. Guppy. 

(1825) 3 L J (O S) Ch 100 (101), Boxhall v. Jackson. 

(1834) 40 E R 97 (97, 98) : 3 My & K 255 : 41 R R 65, Lesturgeon v. Martin. 
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title. 18 The same principle will apply where there is an express con- 
tract to make out a marketable title and the vendor fails to make it 
out. 17 Where a prior conveyance was discovered by the buyer after the 
contract for sale, it was held that he was entitled to rescind the 
contract even if it appeared that such prior conveyance was a voluntary 
conveyance in fraud of creditors. 18 A seller who had no title at the date 
of the contract but who makes a good title at the date on which the 
conveyance is to be completed must be held to have a good title and 
the buyer cannot refuse to complete it on the ground that there was no 
title at the date of the contract. 19 

The obligations imposed by this clause and the next are particular 
applications of the general duty discussed above, of the seller to make 
out a good title. While this clause enacts that the seller must produce 
to the buyer on his request all documents of title relating to the 
property which are in the seller’s possession or power, the next clause 
requires him to answer all relevant questions put to him by the buyer 
in respect of the property or the title thereto 

The duty of the seller to produce documents of title under this 
clause arises only “on the request” of the buyer and not if there is no 
such request. 20 Further, the seller is bound to produce only such 
documents which are in his possession or power and not the documents 
which are not in his possession, though, if he has expressly agreed to 
produce the title deed such agreement will be a contract to the contrary 
and he cannot escape liability by relying upon this clause. 21 _ 

16. (1828) 38 E R 540 (544, 545) : 6 L J Ch 164 : 27 R R 59, Stevens v. Guppy. 
{1825) 3 L J (0 s) Ch 100 (101), Boxhall v. Jackson. 

(1834) 40 E R 97 (97, 98) : 3 My & K 255 : 41 R R 65, Lesturgeon v. Martin. 
(1917) 86 L J Ch 368 (370) : (1917) 1 Ch D 414 (419), Alderdalc Estate Co. v. 
McGrory. (Purchaser taking with notice of the defect — Duty to make good title 
does not exist to the extent to which the purchaser has knowledge.) 

(1867) 15 W R (Eng) 860 (861), Henderson v. Hudson. (Purchaser with knowledge 
of defect—He cannot object on the ground that vendor did not make a good title.) 

17. (’25) 12 AIR 1925 Bom 64 (65, 68) : 90 Ind Cos 189 (DB), Meghji Moorji v. 
Tyeballi Eamruddin. 

(’24) 11 AIR 1924 Bom 282 (288) : 85 Ind Cas 491 (DB), Earsandas v. Gopaldas. 
(’24) 11 AIR 1924 Bom 252 (257) : 87 Ind Cas 230, P. D. DeSouza v. K. R. 
Daphtary. 

(’25) 12 AIR 1925 Bom 69 (79) : 49 Bom 245 : 89 Ind Cas 553 (DB), Hirachand 
Amersey v. Jayagopal Qangabishan. 

(1882) 31 W R (Eng) Dig 210 (210) : 9 Q B D 616 (620) : 47 L T 491, Cato v. 
Thompson. (Knowledge of the purchaser of the defect in title will not modify the 
terms of such express contract.) 

(’12) 14 Ind Cas 811 (811) (Low Bur), Cohen v. Mg. Ba Chit. 

18. (1872) 21 WR (Eng) 73 (74) : L R 7 Ex 313 : 41 L J Ex 197, Clarke v. 
Willott. 

19. (1884) 54 L J Ch 617 (521) : 33 W R (Eng) 64, Games v. Bonnor. 

(1890) 59 L J Ch 636 (637) : 44 Ch D 218 : 63 L T 20 : 38 W R (Eng) 469, 
In re Bryant & Barningham's Contract. 

See also Halsbury, Laws of England, Vol. XXV, page 342. 

20. (’17) 4 AIR 1917 Low Bur 166 (167) : 35 Ind Cas 373 (DB), Maung Po Te v. 
Maung Shwe Ko. 

21. (’14) 1 AIR 1914 Cal 187 (139): 23 Ind Cas 214 : 41 Cal 852 (DB), Haradhan 
Deb Nath y. Bhagabati Dasi. 
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Where a contract of sale mentions a sum to be paid as damages in 
case of its breach and the buyer refuses to carry out the contract after 
the seller has made out a marketable title the seller is entitled to claim 
from the buyer reasonable compensation under s. 74 of the Contract 
Act, even without showing that he has actually suffered any loss. 22 

4. Answering relevant questions — Paragraph 1, clause 

— 1° England the usual practice in an open contract of sale, 
i.e., a contract in which nothing is said about the method in which 
the seller is to prove his title but which merely fixes the price 
for the land contracted to be sold, is for the seller to deliver to the 
buyer an abstract of title which gives a summary of the effect of all 
the documents by which any dispositions of the property have been 
made during the period for which title has to be shown, and of all facts 
affecting the devolution of the title during the same period. On receipt 
of the abstract the buyer examines it with the original document, and if 
he considers it necessary makes requisitions and inquiries which are to 
be answered by the seller. Usually the conditions of sale will fix a time 
within which such requisitions or inquiries should be made, after the 
expiry of which the buyer would be deemed to have accepted the title. 
If there is no stipulation as to time, the buyer must make his objections 
within a reasonable time after the delivery of the abstract. In the event 
of unreasonable delay the seller can, by notice, limit a reasonable time 
for sending in objections and, upon the buyer’s default, rescind the 
contract; or the purchaser will be assumed to have accepted the title. 1 

This practice does not obtain in this country. The seller has merely 
to produce under the last clause, at the request of the buyer, all his 
documents of title for the buyer’s examination and is bound to answer, 
under para. 1 , cl. (c), to the best of his information all relevant questions 
put to him by the buyer in respect to the property or the title thereto. 
If he gives an answer which he knows to be false he would be guilty of 
a breach of duty and misrepresentation. 2 

Where a requisition is made by the buyer, the seller must have a 
reasonable time to comply with it; the buyer cannot put an end to the 
contract before such time. 3 The requisition must be specific. A general 
inquiry such as, whether to the knowledge of the seller, there are any 
incumbrances affecting the property need not be answered by the seller. 4 


22. (’29) 16 AIR 1929 Mad 783 (784), Meyyappa Clictly v. Nachammal Achi. 

Note 4 

1. Halsbury, Laws of England, Yol. XXV pages 342, 355, 323, 324 foot-note. 
(1852) 51 E R 770 (772) : 16 Beav 239 : 16 Jur 1005 : 1 W R (Eng) 43 : 20 L T 

(O S) 174 : 96 R R 111, Pegg v. Wisden. (Abstract retained tor five months with¬ 
out objection — Buyer must be deemed to have accepted the title.) 

2. (’32) 19 AIR 1932 Nag 148 (149):28 Nag L R 184:140 Ind Cas 209, Premchand 
v. Ram Sahai. 

3. (1865) 55 E R 680 (681) : 34 Beav 376 : 145 R R 561, Micholls v. Corbett. 

4. (1901) 70 L J Ch 477 (486) : (1901) 2 Ch 231 (258) : 84 L T 397 : 49 W ' B 
(Eng) 451, Taylor v. London <£ County Banking Co. (In re Ford <£* Hill, (1879) 

48 L J Ch 327, followed.) . • 
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The seller must answer the requisitions made to the best of his 
information and then it would be open to the buyer to say whether he 
would accept the title as made out. 6 

An information regarding the income or the rental of the property 
to be sold is a relevant question within the meaning of this clause. 0 

Contract to the contrary. 

Even where the seller has, under the contract, an express power of 
rescission, if requisitions are made, which he is unwilling to comply 
with, it has been held that the power does not enable him to override 
reasonable requisitions. 7 

5. Payment of price and execution of conveyance — 
Paragraph 1 , clause (d). — This clause provides that on payment 
or tender of the price and the tender of a proper conveyance by the 
buyer, the seller must execute the conveyance at a proper time and 
place. It is the duty of the buyer not only in the first instance to pay 
or tender the price, but also to prepare a conveyance and tender it to 
the seller for execution. 1 In considering what is a proper time, the 
general rale to be remembered is that in a contract for sale of land, 
time is not regarded as being of the essence of the contract, 1 ® if there 
is nothing in the express stipulations between the parties, the nature of 

5. (1861) 54 E R 566 (567) : 29 Beav 104 : 30 L J Ch 470 : 9 W R (Eng) 363 : 
131 R R 473, Turpin v. Chambers. 

6. (’32) 19 AIR 1932 Nag 148 (149) : 28 Nag L R 184 : 140 Ind Cas 209, Prem- 
chand v. Ram Sahai. 

7. (’27) 14 AIR 1927 Bom 195 (201) : 51 Bom 247 : 101 Ind Cas 229 (DB), R. G. 
Lakhmidas <& Co. v. Dorab Tata. 

Note 5 

1. (’19) 6 AIR 1919 P C 124 (125) : 55 Ind Cas 791 (P C), Ma Hnit v. Maung 
Po Pu. 

(’23) 10 AIR 1923 Nag 37 (39) : 75 Ind Cas 889, Dinkar Rao v. Ayub. (When a 
purchaser is in actual possession or receipt of the rents and profits he must pay 
interest upon bis purchase money (unless lying idle with notice of the fact to the 
vendor) from the time fixed or completion of the transaction.) 

(1843) 114 E R 957 (960):4 Q B 422 (428): 12 L J Q B 120 : 62 R R 395, Stephens 
v. Be Medina. 

(’20) 7 AIR 1920 Mad 423 (424) : 55 Ind Cas 377 (DB), Narayana v. Venkata- 
subba. 

('28) 15 AIR 1928 Bom 328 (330) : 113 Ind Cas 161 (DB), Kapadvanj Munici¬ 
pality v. Ochhavlal Damodar. 

(’27) 14 AIR 1927 Oudh 159 (160) : 100 Ind Cas 494 (DB), Mahomed Yawar v. 
Wazir Hasan. (Payment or tender into Court is sufficient payment or tender for 
the purpose of this section.) 

.[See (’07-08) 4 Low Bur Rul 86 (87), Ba Pe v. Ma Ma.} 

la. (’20) 7 AIR 1920 Cal 651 (653) : 57 Ind Cas 121 (DB), Mahadeo Prosad v. 
Narain Chandra. 

(*19) 6 AIR 1919 Sind 68 (69) : 12 Sind L R 144 : 50 Ind Cas 41 (DB), Allibhoy 
.Ibrahimji v. Dowlatram Valabdas. 

(26) 12 AIR 1925 Mad 211 (212) : 85 Ind Cas 521, Suryanarayanamurthi v. 
. Satyanaraynnamurthi. 

(’16) 2 AIR 1915 Mad 646 (547): 26 Ind Cas 121 (DB), Veeratfya v. Sivayi,a. 

[See aleo (1877) 46 L J Q B 537 (640) : 36 L T 738 : 25 W R (Eng) 790 : 2 
0 P D 842, Pafrtcfc v. Milner. 


Section 55 
Notes 4-5 


1050 RIGHTS AND LIABILITIES OF BUYER AND SELLER 


Section 55 the property, or the surrounding circumstances which would make its 
Note 5 inequitable to apply the rule. 2 

But though time is not the essence of the contract the tender of 
the price and of the proper conveyance must be made within a reason - 
able time having regard to the facts of the particular case. 3 Where 
there is unreasonable delay in the completion of the contract, either 
party can make time the essence of the contract by giving notice to the 
other limiting the time for performance, at the expiration of which, he 
will treat the contract as broken. 4 Such limitation of time also must 
be reasonable. 5 


2. (’21) 8 AIR 1921 Mad 141 (141) : 61 Ind Cas 457 (DB), Ranganatham Chetty 
v. Parthasarathy Chetty. 

(’15) 2 AIR 1915 Mad 546 (547): 26 Ind Cas 121 (DB), Veerayya v. Sivayya. (Sale 
arranged in order to meet expenses of marriage taking place on a certain date — 
Time is the essence of contract.) 

(’19; 6 AIR 1919 Sind 68 (69) : 50 Ind Cas 41 : 12 Sind L R 144 (DB), Allibhoy 
Ibrahimji v. Dowlatram Valabdas. (Affirming AIR 1916 Sind 71.) 

(’27) 14 AIR 1927 Sind 49 (50) : 19 Sind L R 41 : 97 Ind Cas 269, Abdulali 
Moosabhoy v. Gokaldas Lalji. 

(1853) 43 E R 112 (114, 115) : 3 De G M & G 284 : 22 L J Ck 398 : 20 L T (0 S) 
215 : 98 R R 139, Roberts v. Berry. 

(1915) 84 L J Ck 259 (268, 270):(1915) App Cas 386 (401) : 112 L T 664, Stickney 


[See also (’88) 12 Bom 658 (672), Haji Fakir Mahomed v. Shaik Abdulla. (On 
the facts time was held to be essence of the contract.) 

(’33) 20 AIR 1933 Mad 736 (742, 743) : 145 Ind Cas 1023 (DB), Pichai Moideen 
Rowther v. Chathurbuja Das Kicshal Das & Sons. (Time was not the essence of 
contract in the beginning but was made so afterwards.)] 

3. (’29) 16 AIR 1929 P C 195 (200) : 116 Ind Cas 388 (PC), Binda Prasad v. 
Kishori Saran. 

[ See (’25) 12 AIR 1925 P C 124 (126) : 88 Ind Cas 440 (PC), Motilal Itchhalal v. 
Haji Moosa Haji Md. 

(’27) 14 AIR 1927 Sind 49 (50) : 97 Ind Cas 269 : 19 Sind L R 41, Abdulali 
Moosabhoy v. Gokaldas Lalji .] 

4. (1843) 49 E R 772 (773) : 6 Beav 124 : 63 R R 32, King v. Wilson. 

(1870) 39 L J Ch 606 (608): L R 10 Eq 281 : 18 W R (Eng) 749, Webb v. Hughes. 
(Should not terminate abruptly but should give other party reasonable time to 
complete contract.) 

(’20) 7 AIR 1920 Cal 651 (654) : 57 Ind Cas 121 (DB), Mahadeo Prosad v. Narain 
Chandra. 

(’28) 15 AIR 1928 Lali 154 (155, 156) : 110 Ind Cas 850 : 9 Lah 67 (DB), Sham 
Das v. Kishan Chand. 

(’88) 1888 Bom P J 75 (DB), Hanment v. Krishnaji. 

(1915) 84 L J Ch 259 (268, 270) : (1915) App Cas 386 : 112 L T 664, Stickney v. 


Keeble. 


(1892) 61 L J Ch 113 (115) : (1892) 1 Ch 313 (321) : 65 L T 706, Compton v. 


(1853)* 43 E R 112 (114, 115) : 22 L J Ch 398 : 20 L T (O S) 215 : 98 R R 139, 
Roberts v. Berry. 

5. (1870) 39 L J Ch 606 (608) : 10 L R Eq 281 : 18 W R (Eng) 749, Webb v. 

(18921**61 L J Ch 113 (115) : (1892) 1 Ch 313 (321) : 65 L T 706, Compton v. 

(’2of 7 AIR 1920 Cal 651 (654): 57 Ind Cas 121 (DB), Mahadeo Prosad v. Narain 
Chandra. 
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Where the buyer docs not tender the price or the conveyance as 
required by this section he must be deemed to have refused to perform 
his part of the contract and this would entitle the seller to put an end 
to the contract under s. 39 of the Contract Act. But where the seller 
refuses to execute a proper document it is not necessary for the buyer 
to go through the useless form of tendering a conveyance to the seller 
for execution before he can enforce his contract against the seller by 
specific performance. 611 


Where the buyer has performed his part of the contract it is the 
duty of the seller to execute the conveyance. 0 This duty is not dis¬ 
charged by the execution of a document which is not operative to effect 
a legal transfer. 7 Thus, the offer of an unregistered document is not a 
discharge of the obligation. The buyer may refuse to receive it without 
its being registered. 711 Where, however, the seller has executed the 
conveyance tendered by the buyer and handed it over to him, and the 
buyer has received it, the seller is not under any further obligation to 
get it registered. The buyer can himself present the documeut for 
registration and get it registered. 8 Where he has allowed the time for 
registration to elapse it was held by the High Court of Madras that he 
was not entitled to ask the seller to execute another conveyance. 9 


Where the buyer has paid the price but the conveyance has not 
been executed for some reason, such as the default of the seller or the 
contract becoming unenforceable or for some other reason, the buyer 
can recover the purchase-money paid by him, 10 with interest from the 


5a. (’67) 4 Bom HCR(oc) 125 (128) (DB), Essaji Adamji v. Bhimji. 

(’21) 8 AIR 1921 Low Bur 16 (18) : 11 Low Bur Rul 94 : 65 Ind Cas 405 (DB), 
Santhayi Ammal v. M. K. Mahomed. 

6. (’25) 12 AIR 1925 Rang 382 (383) : 92 Ind Cas 777 (DB), Mavng San Pwe v. 
Eamadanee. (Where a purchaser has entered into possession of land and paid the 
purchase price the vendor is bound to convey on demand to the purchaser under 
S. 65 (1) (d).) 

(11) 12 Ind Cas 78 (79) (DB) (Mad), Muthia Chetty v. Kasivari Somasundara. 

(’21) 8 AIR 1921 Low Bur 16 (17): 11 Low Bur Rul 94: 65 Ind Cas 405 (DB).San- 
thayi Ammal v. M. K. Mahomed. 

(27) 14 AIR 1927 Rang 234 (235) : 104 Ind Cas 361, Sit Chauk v. Manu Miah. 

NOTE:— This was also the law even before the Act : See (’73) 20 Suth W R 481 
(481) (DB), Fukeer Ahmed v. Issur Chunder. 

7. (’21) 8 A I R 1921 Low Bur 16 (17, 18) : 11 Low Bur Rul 94 : 65 Ind Cas 405 
(DB), Santhayi Ammal v. Af. K. Mahomed. 

7a. (’28) 15 AIR 1928 Mad 344 (345) : 108 Ind Cas 782, Valambalaclii v. Durau 
swamx Pillai. 


8. (’16) 3 AIR 1916 Mad 14 (16): 29 Ind Cas 195 (DB), Kuppanna v. Kuppanna. 

9. (’28) 16 A I R 1928 Mad 344 (345) : 108 Ind Cas 782, Valambalaclii v. Durau 
swamt Pillai. 

10. (’87) 4 Bom H 0 R (o 0) 125 (129) (DB), Essaji Adamji v. Bhimji Pursho. 
atn. (Money deposited with auctioneer as stake-holder — Action to recover lay 
against auctioneer and not against vendor.) 

«L 2 »#- AU 618 (624 ’ 625) : 1903 AU W N 117 (DB), Udit Narain v. Muham. 
mad MwnaUullah. (11 All 47 relied on.) 

081 6 " (?02) : 152 IUd CaS 671, Prolodh Kumar v *Gillanden 
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date of the demand of the purchase-money . 11 

In England a buyer can always demand that the conveyance should 
be executed either in his favour, or in favour of any -person he may 
nominate } 2 This clause merely enacts that the seller shall execute 
a proper conveyance; it does not say that it should necessarily be in 
favour of the buyer. It has been held by the High Court of Bombay 13 
that the rule of English law would apply here also and that the buyer 
can, under this clause, call upon the seller to execute a conveyance in 
favour of his nominee. It is also the rule in England that the buyer 
may require the seller to convey the property in parcels on receipt 
of the whole purchase-money and the additional cost of the several 
conveyances, provided they are executed at the same time and not 
at various times . 14 


6. Duty to preserve property and documents of title — 
Paragraph 1, clause (e). — As has been seen in Note 23 on s. 54, a 
contract for sale in England makes the buyer of the property purchased 
an owner in equity. As a consequence of this the seller in possession of 
the property after the contract for sale is regarded as a trustee for the 
buyer and is bound, as such, to take as much care of the property and 
of the documents of the title relating thereto, as a prudent man would 
take of his own property. In Shaw v. Foster 1 Lord Cairns said : 

“I apprehend there cannot be the slightest doubt of the relation 
subsisting in the eye of a Court of equity between the vendor and 
the purchaser. The vendor was the trustee of the property for the 
purchaser.He was a trustee having a personal and sub¬ 

stantive interest in the property, a right to protect that interest, 
and equally a right to assert that interest if anything were done in 
derogation of it.” 2 

The above passage deals with the right of the vendor to protect the 
property. The vendor has a duty to protect the property on the same 
principle. In Clarke v. Ramuz 3 Lord Coleridge, C. J., observed as 
follows : _____ 

[See (1869) 12 Sutk W R 287 (289) (DB), Court of Wards v. Nrito Kalee. (Case 
was however one of express contract to pay the buyer money if conveyance not 

executed.)] . 

11. (1875) 24 Suth W R 457 (458) (DB), Mt. Patashee Dobaxn v.HardeoNaram. 

12. (1877) 46 L J Ch 356 (358) : 6 Ch D 469 (474 >, Egmont (Earl) v. Smith. 

13. (’35) 22 AIR 1935 Bom 340 (341, 343) : 59 Bom 582 : 157 Ind Casl062 (DB), 
Bahimtulla Lowji v. Official Assignee, Bombay. 

14. (1877) 46 L J Ch 356 (358) : 6 Ch D 469 Egmont (Earl) v. Smith. 

Note 6 

1. (1873) 42 L J Ch 49 (56) : L R 5 H L 321 : 27 L T 281 : 20 W B (Eng) 907. 

2. See also the folloioing cases : rr q t ioa 

(1922) 91 L J Ch 228 (230) : (1922) 1 Ch 162 (163) : 126 L T 594 . 66 S J 124, 

(1812)21 ^if (Engl 179 (180) f 8 Ch 173 (177) : 42 L J Ch 225 : 27 L T 840, 

3 P U831) 60*LTqB 679 (681) : (1891) 2 Q B 456 (459, 460) : 56 J P 5. 

[See also (1887) 56 L J Ch 840 (843, 844) : 3o Ch D 890 (397) . 57 L , 

Roi/al Bristol Permanent Building Society v. Bomasa. (Phillips v. Silvester, 

(1872) 8 Ch 173, followed.)] 
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“The foundation upon which the plaintiffs claim in the action 
is rested comes to this, that upon a contract for the purchase and 
sale of land, though at law the property in the land does not pass 
until the execution of the conveyance, still, between the time of the 
contract and the execution of the conveyance, the vendor is in the 
position of a trustee for the purchaser—not exactly in the same 
position as a trustee in the ordinary sense, but that he is subject 
to certain of the duties of a trustee, one of these being to use 
reasonable care to preserve the property, as far as may be, in the 
same state as when the contract was entered into.” 


In this country the principle that a contract for sale conveys an 
equitable interest to the buyer is not recognised as is shown by the 
paragraph in S. 54, which enacts that a contract for sale of immovable 
property does not of itself create any interest in or charge on the pro¬ 
perty sold. Consequently, the rule that after a contract for sale the 
seller is a trustee for the buyer would not be applicable. This clause 
must, therefore, be interpreted as applying to a stage after the owner¬ 
ship has passed to the buyer and before the delivery of the property to 
the buyer . 4 The words used namely, ‘‘between the date of the contract 
of sale and the delivery of property” would also seem to make this 
clear. Further the previous clause deals with the duty of the seller to 
execute the conveyance and this clause coming after it is obviously 
meant to refer to the seller’s duty after the conveyance and before the 
delivery of property. This clause is, however, referred to sometimes as 
having reference to a stage between the contract for sale and tho 
delivery of property on the analogy of English decisions . 6 It is submitted 
that this view is not correct. 


A loss or destruction of title deeds will be a damage done to the 
property . 6 

7. Duty to give possession—Paragraph 1, clause (f)._ 

This clause imposos an obligation on the seller to deliver to the buyer, 
such possession of the property, as its nature admits . 1 The right to 
possession, under this clause, arises in cases where a conveyance is 
necessary, only on the execution of the conveyance; for, a contract for 
sale does not of itself create any interest in or charge on the property 
sold. In a suit for specific performance of the contract for sale, the law 
allows the plaintiff, for the sake of convenience and in order to avoid 


4. L. G. Mukerji, Law of Transfer of Property, 2nd Edition, 1931, Page 105, 
Section 84 and Page 112, Section 91. 

5. Shephard and Brown, Commentaries on Transfer of Property Act , 7th Edn., 

1910, Page 200. ^ * 

6 * S 8 S! 68 E R 1182 ( 1184 ) : 11 Hare 49 : 22 L J Ch 1063 : 17 Jur 708 ; 90 
" it 564, Brown v. Sewell . 


Note 7 


V’ 24 ) 11 . AIR 1924 Mad 360 (362): 47 Mad 150: 77 Ind Cas 542 (DB), Sundan 
■ Pamanujam v. Sivalingam PUlau 

' (Obiter.^ ° aS 68 (64) (DB) ( ° al) ' Go * al Chandra v - K ™hna Chandrc 
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multiplicity of suits, to make a claim for possession also. 3 But it is not 
obligatory on the plaintiff to make such a claim and it is open to him, 
after the execution of the conveyance, or after the suit for specific 
performance is decreed, to sue for possession on the basis of his title, and 
such suit cannot be barred by the operation of 0 . 2, R. 2 of the Civil 
Procedure Code merely by reason of the fact that the prior suit for 
specific performance did not include a prayer for possession. 3 The 
position might be different where there has been express agreement not 
only to convey but also to deliver possession; in such a case the right 
to the execution of a conveyance and the right to possession may arise 
coincidentally and a suit for specific performance alone might bar a 
subsequent suit for possession based on the same agreement. 4 

It has been seen in Note 5 that an ordinary contract for sale is not 
only to convey to the purchaser but to convey to such persons as the 
purchaser shall nominate. This clause is based upon that principle, in 
that it obliges the seller to give possession to the buyer or to sack 
person as he directs . 6 

Where the property sold is a house, the possession that its nature 
permits of delivery, is vacant possession 6 and it may be delivered by 
giving delivery of the keys. 7 Where the property sold is in the possession 
of tenants, it has been held that the handing over of the title deeds is a 
sufficient delivery of possession. 8 


The obligation under this clause is on the seller to give possession 
,nd not on the bu yer to go and take possession. 9 __ 

!. (’25) 12 AIR 1925 Bom 181 (182) : 86 Ind Cas 137 (DB), Krishnaji Babaji v. 
Sangappa Murigappa. 

•38) 25 AIR 1938 Rang 290 (291) : 178 Ind Cas 157, A. S. Cheltyar, Firm v. 
P R. S. Mecra Pillay. 

•10) 5 Ind Cas 205 (206) : 37 Cal 57 (DB), Ranjit Sinha v. Kalidasi Debi. 

•12) 16 Ind Cas 988 (991) (DB) (Cal), Fateh Chand v. Narsmgh Das. 

t. (’25) 12 AIR 1925 Bom 181 (182) : 86 Ind Cas 137 (DB), Krishnaji Babaji v. 

Sangappa Murigappa. (Nor can it be barred under S. 11, C. P. C.) 

’02) 12 Mad L Jour 71 (72) (DB), Chinna Krishna v. Dorasami Reddi. 

’08) 4 Nag L R 14 (17), Sheodin v. Godhi Bax. 

■26) 13 AIR 1926 Rang 197 (198) : 98 Ind Cas 160, Maung Myo v. Maung Paw 

'14)7 AIR 1914 Mad 465 (467) : 38 Mad 698 : 22 Ind Cas 912 (DB), Krishnam- 
mal v. Manandiar Sundararaja. (Dissenting from 22 Mad 24.) 

’24) 11 AIR 1924 Mad 360 (363) : 47 Mad 150 : 77 Ind Cas 542 (DB), Sundara 

Ramanujam v. Stvalingam Pillai. 

’18) 5 AIR 1918 Nag 221 (223) : 14 Nag L R 176 : 48 Ind Cos 188, PandU v. 
Sital Prasad. 

L (’24) 11 AIR 1924 Mad 360 (363): 47 Mad 150: 77 Ind Cas 542 (DB), Sundara 
Ramanujam v. Sivalingam Pillai. 

>. (’29) 16 AIR 1929 Bom 24 (30) : 113 Ind Cas 313, Vallabhdas Mulji v. Pran- 

3? {^2)1932 Mad W N 122 (124) (DB), Panchapagesa Ayyar v. Arunachala 

J M (1001)31 E R 875 (877) : 5 Ves 818 : 5 R R 176, Guest v. Homfray. 

S. (’10) 8 Ind Cas 605 (605) (DB) (Low Bur), Sulaiman Ahmed v ;f 

9. (’16) 3 AIR 1916 Pat 222 (222, 223): 1 Pat L Jour 140 : 35 Ind Cas 539 (DB), 

Darpan Kocr v. Kedar Nath. 
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Where the seller fails to give possession after the execution of the 
conveyance the remedy of the buyer is to sue for recovery of possession 
and not to sue for specific performance . 10 In the undermentioned case 11 
certain property was conveyed by a registered deed. The property 
was in the possession of certain persons without any title. The buyer 
without calling upon the seller to deliver to him possession of the pro¬ 
perty sold, instituted a suit against the wrongdoers in possession and 
succeeded in getting possession. Thereafter he sued the vendor for 
recovery of the amount of expenses incurred by him in that matter. It 
was held by the Rangoon High Court that he was not entitled to succeed, 
and that the remedy of the buyer was to sue for the specific performance 
of the contract for sale or for damages. It is submitted that this last 
observation is not correct. After the execution of the conveyance there 
can be no specific performance of the contract for sale. 

The breach of a covenant for title will not entitle the buyer to 
avoid the sale on that ground but will entitle him only to a claim for 
damages . 12 

It has, however, been observed by the Madras High Court 13 that 
where possession of a portion of the property sold is not given to the 
buyer, the latter can sue to avoid the sale itself on that ground. It is 
submitted that this view is not correct. 

Where the buyer knows that he will not get immediate possession 
and if under his contract he is entitled to such immediate possession 
of the property contracted to be sold he may under section 89 of the 
Contract Act put an end to the contract even before he has completed 
the purchase by paying full consideration . 14 


8. Duty to pay public charges, rent and incumbrances 
— Paragraph 1, clause (g). — In Dost Muhammad v. Sajjad 
Ahmed} a case which arose before the passing of this Act, it was held 
that there was no obligation on the part of the seller to pay a public 
charge on the property accrued due before the date of the sale, and that 
if the buyer was compelled to pay such a charge after the completion 
of the conveyance he could not recover the amount from the seller 
under Ss. 69 and 70 of the Contract Act. Under this clause this decision 
would not be correct. The seller is, under this clause, bound to pay — 
(l) all public charges 3 and rent accrued due in respect of the 
__property up to the date of the sale, 

10. (’ll) 9 Ind Cm 238 (239): 1911 Pun Re No. 18, Bhanjan Ram v. Sohaura. 

“*.\f 7 > 24 *** 1937 Ran 8 31(32): 167 Ind Cas 84, U Mya v. M. A. R. S. R. M. 
Chettyar Firm. 

U. (’33) 20 AIR 1933 Lah 262 (263): 144 I. C. 340, Udho Das v. Mehr Bakhsh. 

13. (-38) 20 AIR 1933 Mad 382 (383): 144 Ind Cas 726, Sadasiva Suryanarayana 
v. Rajalxngam. 

^ ^ 122 ^ 124, 125 ) P £tncJut P a 9 esa Ayyarv. Arunachala 


Note 8 


(’83) 6 All 67 (67, 68): 1883 All W N 210 (DB). 
iatwnj/ 8 Ind C “ 435 (436) (Mad) - Dantuluri Ragavaraju v. Kanjaluri Rama 
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(2) the interest on all incumbrances on such property due on 
such date, and 


(3) except where the property is sold subject to the incum¬ 
brances , the amount due on all incumbrances on the 
property then existing. 


The buyer can under this clause insist that the obligation under 
this clause should be fulfilled at or before the execution of the con- 
veyance. 3 He is not bound to accept any indemnity from the seller in 
respect of incumbrances on the property. 4 But this does not mean that 
the seller can escape liability in respect of the payments referred to 
above, by reason merely of the fact that the conveyance has been 
executed without fulfilling his obligation before that date. Thus, where 
property is sold free of incumbrances , but after the execution of the 
conveyance it turns out that the property is subject to incumbrances 
and the buyer is compelled to pay them, he can recover the amount so 
paid by him from the seller under S. 69 of the Contract Act. 6 There 
are, however, some observations, in the undermentioned case, 6 to the 
contrary, namely, that the provision under this clause is one which 
cannot be enforced against the seller after the completion of the pur. 
chase without an express covenant. In that case the sale was subject to 
incumbrances and the buyer had expressly, in the sale deed, undertaken 
to pay, in entirety, a prior mortgage referred to therein and the amount 
due under which was stated to be 16,300 rupees. It turned out that the 
amount actually due was about 23,000 rupees. The buyer having paid 
off that amount sued the seller for the excess amount paid by him. 
It was held that the buyer having undertaken to pay the mortgage in 


(’35) 22 AIR 1935 Oudh 142 (142) : 153 Ind Cas 811 (DB), Gauri Shankar v. 

26) 13 AIR 1926 Mad 569 (570) : 94 Ind Cas 561, Kathamuthu Ptllai v. Subra- 
maniam Chettiar. 

. (-07) 76 L J Ch 179 (181) : (1907) 1 Ck 244 (248) : 96 L T 324, In re Weston 
& Thomas's contract. 

(’28) 15 AIR 1928 P C 98 (99) : 108 Ind Cas 637 : 50 All 371 : 55 Ind App 13o 
(PC), Mt. Dhagwati v. Danarsx Das. 

22) 9 AIR 1922 All 508 (509) : 70 Ind Cas 802 (DB), Ram Gopal v. Bakhtawar 

08) 1 30* All 172 (175) : 5 All L Jour 243 (FB), Munir-un-nissa v. Akbar Khan. 
(If vendee has paid incumbrances, he can set of! the amount so paid against unpaid 

purchase money.) 

04) 6 Bom L R 832 (834) (DB), Manishankar v. Ramkrishna. 

•35 22 AIR 1935 Oudh 142 (142) : 153 Ind Cas 811 (DB), Gann Shankar v. 
Munnu. (Where, under the terms of a sale deed, the property is sold freo * r01 " 
incumbrance, but the vendee fails to obtain possession, and has to pay off an 
encumbrance existing on the property before he could get possession, he is entitled 
to recover the money so paid by him and also to damages for the period he was 
kept out of possession of the property purchased by him.) , m 

[See also (’20) 7 AIR 1920 Nag 144 (145) : 55 Ind Cas 152, ***™ al ''J 
Kadhai. (Case from Berar-Transfer of Property Act did not apply — Held on 
grounds of justice, equity and good conscience that seller must, un er e circun * 
stances, be deemed to have contracted to indemnify the buyer against loss-)] 

(’30) 17 AIR 1930 Cal 568 (571, 572) : 57 Cal 683 : 128 Ind Cas 183 (DB), 

Bidhu Bhusan v. Umesh Chandra. 
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-entirety had no claim against the seller. The observation referred to 
above -was not really necessary for the decision. It is submitted that 
it is not correct. 

The seller’s obligation to discharge prior incumbrances on the 
property sold arises, in all cases, except where the property is sold 
subject to incumbrances. It is not correct to say that in order to raise 
this obligation the sale should be expressed to be free of incumbrances.* 
The mere fact that the buyer is aware of the incumbrance does not 
Telieve the vendor of the liability to get the same discharged. 8 

In a sale of lease-hold property the seller must pay all the rent 
due up to the date of sale even though a portion of it had been incurred 
•even before the seller himself owned the property. 0 

The liability of the seller to pay prior incumbrances etc., is a 
personal liability of the seller only and cannot be enforced against the 
transferee from him after the contract for sale falls through by reason 
of the seller’s non-compliance with this clause. 10 In other words the 
obligation under this clause is not one which runs with the land and 
■cannot be enforced against any person other than the trajisferor. 11 Nor 
can any person other than the buyer enforce it. 12 


Section 5S 
Note 8 


Incumbrance: 

The word “incumbrance” in this clause is of sufficient amplitude to 
include also a recurring liability like that of a maintenance allowance. 13 

Contract to the contrary: 

Where the seller covenanted with the buyer that if by reason of 
Any prior incumbrances the buyer lost possession, the seller would 
refund the purchase.money, it was held by their Lordships of the 
Privy Council that the covenant was not contrary to the statutory 
•obligation under this clause, but was only an additional security. 14 


7. (’29) 16 AIR 1929 All 791 (791) : 51 All 1053 : 119 Ind Cos 1 (DB), Jugul 
Kishore v. Banwari Lai, 

t’34) 21 AIR 1934 Oudh 492 (493) : 10 Luck 274 : 152 Ind Cas 221 (DB), Hat- 
charan Lai v. Nurul Hasan Khan. 

[See also (’37) 24 AIR 1937 Rang 287 (292) : 14 Rang 766 : 170 Ind Cas 434 
(DB), Alagappa Chettyar v. A. K. R. M. M. K. Chettyar Firm. (Agreement to 
convey land in satisfaction of decree amounts, in substance, to sale.)] 

8. (’27) 14 AIR 1927 Mad 193 (193) : 98 Ind Cas 450, Chendrayya v. Hants, 
mayya. 

9. (’24) 11 AIR 1924 Pat 822 (822) : 75 Ind Cas 975 (DB), Mt. Phul Ever v. 
Rambhanjan Singh. 

10. (’26) 13 AIR 1926 Mad 173 (174) : 93 Ind Cas 670 (DB), Venkataranga 
Aiyar v. Ramasamy Aiyar. 

11. (’27) 14 AIR 1927 Mad 1072 (1072) : 106 Ind Cas 866, Visalakshi Ammal v. 
Veeraswami Naiker. 

12. (’09) 8 Ind Caa 936 (937) (DB) (Mad), Kasim Moideen Souther v. Anna- 
malai Thevan. 

13. (’84) 21 AIR 1984 Oudh 492 (493) i 10 Luck 274 : 152 Ind Cas 221 (DB), 
Harcharan Lai v. Nurul Hasan Khan. 

14. (’28) 16 AIR 1928 P C 98 (99) : 108 Ind Cas 687 : 56 Ind App 135 : 50 All 
371 (P C), Mt. Bhagwati v. Banarsi Das. (Reversing AIR 1924 All 937.) 

T.P.67. 


•* 
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Note 


55 9. Implied contract for title— Paragraph 2. — This para. 

1 graph contemplates a completed sale 1 and the contract implied by it 
corresponds to the covenants for title and for quiet enjoyment in an 
English conveyance. la 

! Under the Roman law a warranty of title was, as a general rule,, 
implied on the part of the seller of land, so that in case of eviction an 
action for damages lay against him at the instance of the buyer. The 
Common law of England did not recognise this rule but adopted the 
principle enunciated by the maxim caveat emptor (let the purchaser 
beware). 2 The meaning of the rule of caveat emptor was stated by 
Garth, C. J. f in Gour Kishore Shaha v. Chunder Kishore Dutt 
Muzumdar 3 as follows: 

“ That .rule means that the buyer is bound by law to take care 
of himself; he is bound to see that what he buys, he buys after 
satisfying himself that there is a good title. It is a very old maxim 
of law, and a very good one, that, if people will not assist 
, themselves, the law will not assist them; if a person chooses to 
buy a property without looking into the title, he does so at his 
own risk,'and the law will not help him to get rid of his bargain.” 

It was accordingly the practice in England before the year 1881, in 
order to avoid the effect of the rule of caveat emptor, to insist in all 
conveyances, a covenant for title. And this practice was so general that 
a person agreeing to sell land was regarded as having agreed also to 
insert the proper covenant in the sale deed. As observed by Lord Eldon 
in Church v. Brown*: "If a man covenants to sell a fee simple estate, 
free of all incumbrances, and says no more, it is clear, that the covenant 
carries in gremio, and in the bosom of it, the right to proper covenants.” 
In the absence of an express covenant inserted in the conveyance, the 
rule of caveat emptor applied, and the buyer could not hold the seller 
responsible for any defect of title after the conveyance was executed. 6 

This principle was generally followed in this country also before 


Note 9 

1. (’30) 17 AIR 1930 Cal 561 (563) : 57 Cal 1189 : 128 Ind Cas 321 (DB), Jyoti 
Prosad Singh v. H. V. Low <£ Co. Ltd. 

[But see (’42) 29 AIR 1942 All 39 (41) : I L R (1942) All 120 : 198 Ind Cas 397 
(DB). Raghubir Saran v. Kunj Behari. (Sale deed not executed — Seller 
found to have no title — Paragraph 2 was assumed to apply — Submitted not 
correct.)] 

la. (’18) 5 AIR 1918 Mad 1315 (1321) : 40 Mad 338 : 39 Ind Cas 358 (FB), 
Adikesavan Naidu v. Gurunatha Chetti. (Per Sadashiv Aiyer, J.; Abdur 
Rahim, J., contra.) 

.(*30) 17 AIR 1930 Cal 561 (563) : 57 Cal 1189 : 128 Ind Cos 321 (DB), Jyoti 
Prosad Singh v. H. V. Low & Co. Ltd. 

2 . Broom, A Selection of Legal Maxims, 10th Edn., 1939, Page 528. 

(’78) 3 Cal 806 (813) : 5 Ind App 116 (PC), Dorab Ally Khan v. Executors of 

K. Mohecoodeen. 

3. (’76) 25 Suth W R 45 (46) (DB). 

i 4 . (1808) 33 E R 752 (754) : 15 Ves 258 : 10 R R 74. 

5. (1781) 99 E R 415 (417) : 2 Doug (K B) 654, Brec v. Holbech. 
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the passing of this Act, 6 especially if the purchaser had knowledge of 
the defect of title. 7 By the Conveyancing and Law of Property Act, 
1881 s and now by the Law of Property Act, 1925 , 9 certain covenants are 
implied in every English conveyance of free-holds or other interests in 
the land. They are four in number: that the seller has power to convey 
the land; that the buyer shall have quiet enjoyment of the land; that 
the land is free from encumbrances and that the seller will do all further 
acts necessary to assure the land to the buyer. In the case of convey¬ 
ances by a trustee or by way of mortgage the covenant implied had 
reference only to incumbrances created by the person who conveys. 

This paragraph is framed so as to include all the covenants implied 
by the English Acts, 10 and something more. Under the English law the 
vendor covenants against the act of himself and of the persons through 
whom he claims otherwise than by purchase for value, 11 whereas under 
this paragraph he warrants the title which he professes to convey and 
his power to deal with it. 

In this respect this clause is an exception to the doctrine caveat 
emptor , so far as sales of immovable property by act of parties are 
concerned. 12 It implies a warranty of title in all sales executed after the 
Transfer of Property Act came into force whether such warranty be 
expressed or not in the conveyance. 13 The warranty is absolute and, in 




6. (’66) 6 Suth W R 152 (153) (DB), Nilmonee Sing Deo v. Gordon Stuart <£ Co. 
(In the absence of fraud or express warranty of title in a sale of land, the vendee 
cannot recover from the vendor the consideration money when he finds that the 
vendor has no title.) 

(’76) 25 Suth W R 45 (46) (DB), Gour Kishore v. Chunder Kishore. 

[See also (’86) 9 Mad 89 (91) : 9 Ind Jur 419 (DB), Gajapathi v. Alagxa. (If 
vendor is, however, guilty of fraud , then he will be liable for damages.) 

(’87) 1 C P L R 178 (179), Ramlal Mohanlal v. Jawaharmal.] 

(But see (’67) 2 Agra 199 (199) (DB), Dwarka Dass v. Ruttun Singh. (A seller 
or mortgagor must always be held impliedly to warrant the title of the property 
sold or mortgaged.)] 

(See however (’74) 22 SuthWR 442 (443) (DB), Amanoollahv. Mahomed Nasir. 
(Where a vendee is dispossessed of the property purchased by him in consequence 
of the defect of vendor’9 title to the property, the vendor and not the vendee 
should bear the loss as the latter put faith in the former’s act of selling.)] 

7. (’76) 1876 Pun Re No. 90, Hira Nand v. Mahia. 

(’75) 23 Suth W R 305 (308) : 2 Ind App 131 (PC), Ram Tuhul Singh v. Bisesivar 
Lall. 


(’02) 26 Bom 519 (522) : 4 Bom L R 310 (DB), Shivram v. Bal Daji. 

8 . 44 & 45 Viet., Ch. 41, Section 7 (1) (A). 

9. 15 Geo., Y Ch. 20, Section 76. 

10. (’28) 15 AIR 1928 Sind 61 (62) : 105 Ind Caa 617 : 23 Sind L R 237, Noor 
Mahomed v. Lilaram Hukumatrai. 


11. Topham, New Law of Property, 4th Edition, 1932, Page 371. 

(1893) 62 L J Ch 347 (851) : (1893) 1 Ch 523 (539) : 2 R 842 : 68 L T 237 : 41 W 
R (Eng) 398, David v. Sabin. 

12. (’23) 10 AIR 1923 Lah 590 (590) : 75 Ind Cos 562 (DB), Kanhaya v. J aimed 
Singh. (Principle of the clause was applied though the Act was not extended to 
the province.) 

(05) 8 Oudh Caa 845 (347), Mehdi Husain Natvabv. Darogha Ashiq Jafar Khan. 

13. (’24) 11 AIR 1924 Cal 148 (150) : 80 Ind Caa 623 (DB), Injad AH v. Mohini 
Chandra. 
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the absence of a contract to the contrary, irrebuttable. 14 The liability 
would ** deemed to subsist notwithstanding the fact that the buyer may 
have some idea as to the defect of the title of the seller. 16 


(’15) 2 AIR 1915 Mad 689 (690) : 22 Ind Cas 42, Ragava Aiyengar v. Sama- 
charter. 

( 26) 13 AIR 1926 Mad 255 (256) : 91 Ind Cas 514, Singamani Pandithan v. 
Munibadra Nainar. 

( 19) 6 AIR 1919 Cal 404 (405) : 52 Ind Cas 269, Kanok Dasi v. Srihari Goswami. 
(’99) 25 Cal 298 (300) : 2 Cal W N 222 (DB), Basaraddi Sheikh v. Enajadi Ma- 
leah. 

( 30) 1/ AIR 1930 Mad 748 (750) : 127 Ind Cas 617, Ramayya v. Kotayya. 

(’25) 12 AIR 1925 Lah 481 (481) : 88 Ind Cas 743 : 6 Lah 308 (DB), Sri Ram v. 
Eidari Parshad Chhedilal. 

(’15) 2 A I R 1915 Mad 742 (743) : 38 Mad 1171 : 25 Ind Cas 618 (DB), Aruna- 
chala Aiyar v. T. Ramasami Aiyar. 

(’15) 2 AIR 1915 Mad 708 (709) : 38 Mad 887 : 23 Ind Cas 570, Subbaraya Red- 
diar v. Rajagopala Reddiar. 

(’32) 19 AIR 1932 Nag 5 (9, 10) : 28 Nag L R 31 : 136 Ind Cas 225 (FB), Eashi- 
rao v. Zabu. 

(1900) 13 C P L R 97 (98), Vishwanath v. Vithoba. 

(’31) 18 AIR 1931 Sind 141 (142) : 25 Sind L R 173 : 133 Ind Cas 76, Mt. Chan- 
drawatibai v. Valabdas. 

(’30) 17 AIR 1930 Sind 12 (12) : 118 Ind Cas 203 : 24 Sind L R 172, Abdul Rahim 
v. Kadu. 

(’23) 10 AIR 1923 All 169 (169) : 77 Ind Cas 862, Kali Din v. Madho. 

[See also (’87) 1 Mad L Jour 162 (163) (DB), Kastury Naiken v. Venkatasubba 
M udaly. 

(’07) 1907 Upp Bur Rul 1 (3), Sadhu v. Nga Si Gyi .] 

14. (’30) 17 AIR 1930 All 771 (773): 52 All 604: 124 Ind Cas 185 (DB), Mahomed 
Siddiq v. Muhammad Null. 

(’17) 4 AIR 1917 Nag 125 (127) : 45 Ind Cas 669, Shaligram v. Narain. 

[See also (’16) 3 AIR 1916 Sind 61 (62) : 9 Sind L R 214 : 34 Ind Cas 890, 
Sobhanmal Pohumal v. Bachal. 

15. (’32) 19 AIR 1932 All 546 (547): 139 Ind Cas 99: 54 All 774, Nawal Kishore 
v. Sarju. 

(’16) 3 AIR 1916 Mad 633 (633) : 29 Ind Cas 747 (DB), Vellayappa Rowthen v. 
E. Bava Rowthen. 

(’33) 20 AIR 1933 All 389 (390): 144 Ind Cas 406, Ealka Singh v. Namdar Khan. 
(’89) 16 Cal 330 (342), Ram Chunder v. Dwarkanath Bysack. 

(’30) 17 AIR 1930 Mad 48 (49, 50): 52 Mad 787: 122 Ind Cas 171 (DB), Venkata- 
somaraju v. A. Varahalaraju. 

(’29) 16 AIR 1929 Mad 775 (776), Krishna Bhalta v. Govinda Bhatta. 

(’25) 12 AIR 1925 Mad 1209 (1209) : 91 Ind Cas 313, Parasurama Mudaliar v. 
Muthusami Pillai. 

(’18) 5 AIR 1918 Mad 1315 (1320): 40 Mad 338: 39 Ind Cas 358 (FB), Adikesavan 
Naidu v. Gurunatha Chetti. 

(’15) 2 AIR 1915 Mad 742 (743, 744) : 38 Mad 1171 : 25 Ind Cas 618 (DB), 
Arunachala Aiyar v. Ramasami Aiyar. 

(’15) 2 AIR 1915 Mad 708 (709): 38 Mad 887: 23 Ind Cas 570, Subbaraya Reddiar 
v. Rajagopala Reddiar. 

(’31) 18 AIR 1931 Nag 14 (16) : 130 Ind Cas 88 : 27 Nag L R 207, Kisanlal 
Ramratan v. Radliabai. 

(’17) 4 AIR 1917 Nag 125 (127) : 45 Ind Cas 669, Shaligram v. Narain. 

(’31) 18 AIR 1931 Sind 141 (142): 25 Sind L R 173:133 Ind Cas 76, Mt. Chandra- 
watibai v. Valabdas. 

(’20) 7 AIR 1920 Mad 634 (636) : 60 Ind Cas 235 (DB), Mahomed Ali Shariff 
Saheb v. Venkatapathi Raju. 
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A covenant for title presupposes a legal transfer of property. 
Consequently, this clause will apply only where the sale is a valid one 
and not where it is invalid. Where a guardian executed a sale on behalf 
of a minor on obtaining permission from the District Judge but the 
permission was found to be ineffective and consequently the sale was 
held invalid, it was held that the buyer was not entitled to any relief 
on the covenant for title, against the guardian or the minor. 

This section, and therefore this paragraph, has no application to 
sales in invitum. In auction sales there is no guarantee by the Court 
or by the decree-holder corresponding to the guarantee under this 
paragraph. 17 It is only the right, title and interest of the judgment- 
debtor that passes to the auction purchaser, and the latter takes them 
subject to any claims that may subsequently be made by third parties. 

A covenant for title is not the same thing as a contract of 
indemnity.™ As will be seen below, a cause of action for a suit for 
damages for breach of the covenant for title will generally arise on the 
date of the conveyance itself and the buyer will be entitled to damages 
even though he has actually not suffered any loss by the breach. But 
the cause of action for a suit on a contract of indemnity arises only 
when loss is actually suffered by the plaintiff. 20 

(’29) 16 AIR 1929 Pat 388 (389) : 117 Ind Cas 654: 8 Pat 432 (DB), Mt. Lakhpat 
Kuer v. Durga Prasad. 

* [Sec also (71) 3NWPHCR106 (107) (DB), Pathoo Lall v. Radhika Doss.] 
[See however (’16) 3 AIR 1916 Mad 603 (603) : 27 Ind Cas 899 (DB), Vatakka 
Chathilingath Tavazhi v. Ramaswami Patter. (If what is conveyed is not full 
title as for example a sale of karamkari tenure, section 55 cannot warrant a 
larger title.)] 

16 . (’34) 21 AIR 1934 All 645 (651) : 151 Ind Cas 820 : 56 All 997 (DB), Mt. 
Maida v. Kishan Bahadur Singh. 

17 . (’24) 11 AIR 1924 Cal 172 (172) : 80 Ind Cas 257 (DB), Banka Behary v. 
Gurudas Dhar. (Rent 6ale.) 

(’01) 28 Cal 235 (237) (DB), Sonaram v. Mohiram. 

(’06) 3 All L Jour 820 (823) (DB), Sumer Chand v. Wahid Husain Khan. 

(’29) 116 Ind Cas 546 (547) (Lah), Suleman v. Ganga Ballab. 

(’25) 12 AIR 1925 Lah 467 (468) : 6 Lah 283: 86 Ind Cas 622 (DB), Habib-uddin 
v. Hatim Mirza. 

(’31) 18 A I R 1931 Nag 116 (116) : 27 Nag L R 318 : 134 Ind Cas 269, Dayaldas 
v. Shankar. 

(’10) 8 Ind Cas 605(605) (DB) (LowBur), Sulaiman Ahmed v.Palaneappa Chetty. 
(A sale by a mortgagee in professed exercise of a power of sale conferred by a mort¬ 
gage deed is usually a sale in invitum.) 

[See also (78) 3 Cal 806 (813, 815) : 5 Ind App 116 (PC), Dorab Ally Khan v. 
Executors of Khajah Moheeoodeen.] 

18 . (’37) 24 AIR 1937 All 18 (19) : 166 Ind Cas 611, iff. Idia v. LachmiNarain. 
(’83) 20 A I R 1933 All 63 (64, 65) : 64 All 948 : 143 Ind Cas 429 (DB), Sahu 

Deputy ShanHar v. Mangal Sen. 

('30) 17 AIR 1930 Lah 937 (941) : 130 Ind Cas 513, Shadi Ram v. Amin Chand. 

19 . (’28) 15 AIR 1928 Mad 894 (896): 51 Mad 688:110 Ind Cas 830 (DB), Natesa 
Vaniyan v. Qopalasami Mudahar. 

(’02) 26 Bom 760 (754): 4 Bom L R 571 (DB), Tulsiram v. Mtirlidhar Chatur- 
bhuja. 

20. See Artiole 83 of the Limitation Act. 
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Under the English law, a covenant for title is an assurance to the 

ei that the 8eUer has very estate in quantity and quality which 
he purports to convey. W here the seller stated that the property was 
subject to a yearly tenancy but it was found that the tenancy was a 
permanent one, it was held by the High Court of Bombay following the 
English law that on the ground of the defect in the quality of the 
property the buyer was entitled to claim damages for breach of the 
implied contract under this clause. 22 Where the quantity of certain land 
sold was found to be less than that stated in the sale deed, it w’as held 
by the Lahore High Court that a breach of a covenant implied by this 
clause had bean committed. 23 The High Court of Madras has, however, 
in the undermentioned case 24 held that a deficiency in the quantity of 
the land sold does not amount to a breach of an implied covenant of 
title under this clause. It is submitted that this view is not correct. 

Paragraph 2 if includes covenant for quiet enjoyment : 

It has been held in the undermentioned cases 26 that this clause 
imports not only a covenant for title, but also a covenant for quiet 
enjoyment. A covenant for a right to convey is a covenant for title. 
The covenant for quiet enjoyment is one relating to possession, and 
means that, the buyer shall not be disturbed in his jiossession and 
enjoyment of the property. In Mutliusami Iyer v. Dharma Eajir 6 it 
was held that this clause does not import any contract to put the buyer 
in possession of the property sold. 

Sale by a person in fiduciary character : 

The proviso to this paragraph enacts that where a sale is made 
by a person in a fiduciary character the implied contract for title 
is a limited one, namely, that the seller has done no act whereby the 
property is incumbered or whereby he is hindered from transferring it. 


21. Halsbury, Laws of England, Yol. XXV, Page 4G5. 

22. (’16) 3 A I R 1916 Bom 279 (280, 281) : 34 Ind Cas 147 (DB), Yislivanath v. 

Bala Kaku. ' 

23. (’21) 8 AIR 1921 Lab 357 (360), Jai Kishen v. Arya Priti Nidhi Sabha. 

24. (’16) 3 AIR 1916 Mad 526 (526) : 29 Ind Cas 394 (DB), Janga Venkatareddy 
v. Jamal Ahmed. 

25. (’32) 19 AIR 1932 Nag 5 (9) : 28 Nag L R 31 : 136 Ind Cas 225 (FB), Kashi . 
rao v. Zabu. 

(’34) 21 A I R 1934 Nag 16 (17) : 148 Ind Cas 480 : 30 Nag L R 138, Ambadas v. 

Wamanrao. (Cause of action arises when buyer is deprived of possession.) 

(’30) 17 AIR 1930 Sind 12 (12): 118 Ind Cos 203 : 24 Sind L R 172, Abdul Rahim 
v. Kadu. 

(’28) 15 AIR 1928 Sind 61 (62) : 105 Ind Cas 617 : 23 Sind L R 237, Noor Maho¬ 
med v. Lilaram Hukumatrai. 

(’16) 3 A I R 1916 Mad 14 (15) : 29 Ind Cas 195 (DB), Kuppanna Qoundan v. 
Kuppanna Goundan. (It is the duty of the seller to secure his purchaser in quiet 
and peaceful enjoyment of the property sold; the mere signing of the sale deed 
does not discharge this obligation which continues till the purchaser gets an in¬ 
defeasible title to the property.) 

(’35) 22 AIR 1935 Mad 636 (637) : 156 Ind Cas 843, Alagarappa Reddiar v. 
Aligirisami Naick. (Assumed.) 

26. (’26) 13 AIR 1926 Mad 495 (496) : 94 Ind Cas 302. 
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It has been held by the Allahabad High Court in Mt. Maidav. 
Kishan Bahadur 27 that the liability under the proviso is not enforceable 
against the person who has acted in a fiduciary character but only 
against the person on whose behalf the sale is executed, and that even 
this cannot be done if the sale is not binding upon the latter person. 
In that case a guardian executed a sale on behalf of a minor on obtain¬ 
ing f ermission from the District Judge, but the permission was found 
to be ineffective and consequently the sale was not valid as against 
the ward. It was held, that the buyer was not entitled to recover any 
compensation from the guardian, as the sale had been made by him only 
in his capacity as guardian, but would have been entitled to recover 
compensation from the property of minor ward, if the sale had been 
binding upon him but that inasmuch as the sale was not valid against the 
ward it could not be enforced against him also. In the undermentioned 
case, 28 it w-as, however, held that a breach of a warranty implied by law 
in respect of a sale effected by a guardian could not result in a personal 
liability on the ward for damages, on the well settled principles of law, 
that a guardian cannot so contract in the name of his ward as to entail 
the imposition of a personal liability on the ward. In a recent case 28a 
it has been held by the High Court of Allahabad that where the official 
receiver purports to sell property to which the insolvent has ceased to 
have title, the sale cannot be said to have been made in a fiduciary 
character within the proviso to paragraph 2. 

Benefit of implied contract runs with transferee’s interest: 

The last portion of this paragraph provides that the benefit of the 
implied contract runs with the transferee’s interest. Thus, a transferee 
from the buyer, 29 a pre-emptor of the buyer, 30 a transferee from the 
pre-emptor, 31 a court auction purchaser in execution of a decree against 

27. (’34) 21 AIR 1934 All 645 (650, 651) : 56 All 997 : 151 Ind Cas 820 (DB). 

28. (’24) 11 Am 1924 Oudh 99 (100) : 74 Ind Cas 90, Pirthi Pal Singh v. Md. 
Ejae Rasul. (But the ward can be so liable if there is express covenant of 
warranty.) 

28a. (’42) 29 Am 1942 All 39 (41) : ILR (1942) All 120 : 198 Ind Cas 397 (DB), 
Raghubir Saran v. Kunj Behari. 

29. (’29) 16 AIR 1929 Bom 361 (363, 364, 365) : 119 Ind Cos '659, Bapu v. 
Kashiram. 

(’35) 22 Am 1935 Mad 961 (963).: 161 Ind Cas 963, Pappu Reddiar v. Pichu 
Ayyar. 

■(*17) 4 Am 1917 Mad 296 (297): 32 Ind Cas 176, Meenakshi v. Krishna Boyar. 
(’38) 25 AIR 1938 Nag 257 (259) : ILR (1939) Nag 318 : 178 Ind Cas 612 (DB), 
Rinsa v. Mohanlal. 

<’32) 19 Am 1932 Nag 5 (9) : 28 Nag L R 31 : 136 Ind Cas 225 (FB), Kashirao 
v. Zabu. 

30. (’30) 17 Am 1930 All 771 (774): 124 Ind Cas 185:52 All 604 (DB), Mahomed 
Siddiq v. Muhammad Nuh» 

<*31) 18 Am 1931 Nag 166 (168) : 136 Ind Cas 879 : 27 Nag L R 392, Abdul v. 
■Swan. 

<’29) 120 Ind Cas 163 (164) (DB) (Lah), Hari Singh v. Jagat Singh. 

<28) 15 Am 1928 Lah 857 (359) : 110 Ind Cas 425 : 9 Lah 659 (DB), Mt. Banti 
▼. Mandu. 

31. (’29) 16 AIR 1929 All 298 (295): 119 Ind Cas 248:51 All 651 (DB), Hanwant 
Bai v. Chandi Prasad . 
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Section 55 the buyer, 32 or an appointee of a buyer 33 can take advantage of the 
Note 9 contract. 

The fact that the covenant was broken by reason of the fraud of 
the original covenantee is not a defence to an action on the covenant 
by a subsequent transferee of the property. 34 

After the buyer transfers the property purchased by him, to a 
second transferee, he cannot claim the benefit of the covenant in respect 
of such property unless he shows that he has settled with his transferee 
and is himself entitled to damages on this covenant. 341 

Breach of implied contract : 

A breach of the implied contract under this paragraph takes place 
where there is an adverse right or an outstanding interest, charge, or 
claim, which may prevent the buyer from enjoying the estate. 35 The 
very existence of such right or interest is a breach of the contract. 38 

Illustrations . 

(1) A purports to sell a property to B as owner thereof. It is 

found subsequent to the sale that A is merely a lease holder. 
There is a breach of the implied contract under this para¬ 
graph. 87 

(2) A sells property to B -“free of incumbrances.” But subse¬ 

quently it is found that there are prior incumbrances. The 
statutory contract must be deemed to have been broken by 
the seller. 83 

(3) A sells to B property subject to prior incumbrances. The 

existence of the prior incumbrances cannot be said to be a 
breach of the implied contract. In other words where A 
transfers the interest which is not larger than what he 
actually professes to transfer, there is no breach of the 

32. See (’28) 15 AIR 1923 Mad 894 (835) : 110 Ind Cas 830 : 51 Mad 689 (DB), 
Natesa Vaniyanv.Gopalasami Mudaliar. (Per Jackson, J.; Reilly, J., dnbitante.) 

33. (1874) 43 L J Ex 57 (62) : 9 Ex 99 : 30 L T 393 : 22 W R (Eng) 547, Spoor 
v. Oreen. 

34. (1893) 62 L J Ch 347 (352) : (1893) 1 Ch 523 (534) : 2 R 342 : 68 L T 237 : 
•41 W R (Eng) 398, David v. Sabin. 

34a. (’30) 17 AIR 1930 Mad 748 (751) : 127 Ind Cas 617, Ramayya v. Kotayya. 

35. Halsbury, Laws of England, Vol. XXV, Page 465. 

6*16) 3 AIR 1916 Bom 279 (280): 34 Ind Cas 147 (DB), Vishvanath v. Bala Kaku. 
(It amounts to a clear case of a breach of contract of warranty if a vendor professes, 
to sell under his sale deed land burdened only by a yearly tenancy, whereas it is 
burdened by a permanent tenancy.) 

36. Halsbury, Laws of England, Vol. XXV, Page 465. 

37. ('29) 16 AIR 1929 AU 837 (839) : 122 Ind Cas 675 (DB), J. W. Thomas v. 
Eanumayi Prasad. 

ISee also (’99) 25 Cal 298 (300) : 2 Cal W N 222 (DB), Basaruddi Sheikh v. 
Enajaddi Maleah. (It is not clear whether the vendor was a lessee.)] 

38. (’22) 9 AIR 1922 P C 176 (176) : 66 Ind Cas 107 (PC), Nathu Khan v. Burto - 
nalh Singh. 

(’38) 25 AIR 1938 Nag 257 (258) : I L R (1939) Nag 318 : 178 Ind Cas. 612 (DB), 
Jiinsa v. Mohanlal. (Covenant for title includes a covenant that it is free from 
incumbrances.) 
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covenant for title if the buyer is evicted by a superior title 
holder. 39 

( 4 ) A sells property to B and it is subsequently found that a 

portion of it has already been granted by A to another 
person. There is a clear breach of the covenant of title. 40 
The mere fact that possession of that portion has not been 
given to the buyer does not debar him from claiming 
damages for the breach. 41 

(5) A sold property to B reciting a prior mortgage to C, the 

amount payable in respect of which was stated to be 
S66 rupees, which was reserved with the buyer for payment 
to C. As a matter of fact a larger sum was due to C. It was 
held that that fact constituted a breach of the implied 
contract, and that this was so, notwithstanding that B did 
not offer to pay c even the amount of 366 rupees reserved 
with him. 43 

Where on the date of the sale itself the seller had no title to the 
whole or part of the property sold, the implied contract is broken with 
the execution of the conveyance , 43 although the buyer may be ignorant 
of the breach. 44 Where the seller has power to transfer the property on 
the date of the sale, but the transaction is a voidable one at the 
instance of a third person, a breach of the implied contract will take 
place when the transaction is avoided by such third person and not on 
the date of the sale itself. 45 Thus, a sale by the guardian of a minor or 
by the manager of a joint Hindu family would be a valid transaction 
until the minor, or the other member of the family, as the case may be, 
avoids it as not binding upon him. A breach of the implied covenant 


39. (’17) 4 AIR 1917 Mad 802 (802) : 32 Ind Cas 984 (DB), Thavazlii Karnavan 
v. Ramaswamy Pattar. 

40 . (’39) 26 AIR 1939 All 170 (172) : 180 Ind Cas 342 (DB), Lachmi Narain v. 
Har Swamp. 

[Sm also ('10) 6 Ind Cas 890 (890) (DB) (All), Muhammad Ibrahim v. Nakchhed 
Pam. (The seller was found subsequently to own only a part of the property 
sold.)] 

41 . (’39) 26 AIR 1939 All 170 (172) : 180 Ind Cas 342 (DB), Lachmi Narain v. 
Har Swamp • 

42 . (’27) 14 AIR 1927 All 63 (53) : 97 Ind Cas 537 (DB), Raushan Lai v. Gappu. 

43. Halsbury, Laws of England, Vol. XXV, Page 465. 

HJ) 2 1915 Nag 46 (47) : 11 Nag L R 186 : 31 Ind Cas 877, Pirbhu v. Mt. 

Wazxrbx • 


(’34) 21 AIR 1934 Mad 687 (688): 151 Ind Cas 920 : 57 Mad 1016, Meerkanni v. 
Rowther v. Periyakaruppan. 

( 27) 14 AIR 1927 Mad 273 (276, 277) : 100 Ind Cas 40, Pattrachariar v. Alame- 
lumangax Ammal. 

(’16) 3 AIR 1916 Mad 480 (481): 31 Ind Cas 179, Samu Pathan v. Chidambara 
Odayan. (Obiter.) 

( ;° 2 ! t 25 . Bom 750 ( 764 ): 4 Bom L R 571 (DB), Tulsiram v. Murlidhar 
Ghaturbhuja. 

(’15) 2 AIR 1915 Mad 766 (767) : 21 Ind Cas 740 (DB), Ramanatha Aiyar v. 
Raman Nambudripad. * 

l' 82 ) 19 AIR 1932 Nag 3 (4) : 137 Ind Cas 61, Bhawani Singh v. Girdhari. 

' 17 awawSi 1934 NSg 16 ^ : 148 Ind Ca ® 480 : 30 Nog L R 138, Ambadas v. 
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will, in such cases, not take place unless and until the transaction is so 
avoided. 

On a breach of the contract implied by this paragraph the buyer 
will be entitled to claim damages for such breach under S. 73 of the 
Contract Act. 40 

In the first class of cases referred to above, time for a suit for 
damages for a breach of the implied contract will run from the date of 
the conveyance itself. But in the second class of cases time for such a 
suit will run from the date when the sale is legally avoided by the 
person entitled to avoid it. In either class of cases where the sale is 
effected by a registered document the period of limitation will be six 

46 . (’16) 3 AIR 1916 Bom 279 (281) : 34 Ind Cas 147 (DB), V islncanath v. Bala 
Kaku. 

(’29) 120 Ind Cas 163 (164) (DB) (Lab), Hari Singh v. Jagat Singh. 

(’21) 8 AIR 1921 Mad 384 (385) : 59 Ind Cas 311 : 44 Mad 167 (DB), Dhadha 
Sahib v. Mahomed Sultan. (If vendee is dispossessed by a third person having a 
superior title than that of the vendor and if vendor gets a substituted property for 
the land sold, vendee does not become entitled to it. His only remedy is damages 
for breach of warranty implied by paragraph 2.) 

(’33) 20 AIR 1933 Nag* 364 (365) : 147 Ind Cas 842, Kashirao v. Zabu. 

(’17) 4 AIR 1917 Nag 125 (127) : 45 Ind Cas 669, Shaligram v. Naram. 

(’02) 5 Oudh Cas 78 (80), Jalpa Pande v. Gur Prasad. (He cannot claim another 
in substitution of what he lost.) 

(’67) 2 Agra 199 (199) (DB), Dwarka Doss v. Ruten Singh. 

(’30) 17 AIR 1930 Mad 748 (750) : 127 Ind Cas 617, Raynayya v. Kotayya. 

(Damages were assessed at the enhanced value of land at the date of eviction.) 

(’81) 1881 All W N 50 (51) (DB), Chatturi v. Suraj Naraxn. 

[See also (’81) 1881 All W N 160 (161) (DB), Kesho Raivat v. Raghunandan 

Misr . 

(’21) 8 AIR 1921 Lah 357 (360) (DB), Jai Kishen v. Arya Priti Nidhi Sabha. 
(Vendee dispossessed due to defect in vendor’s title — Measure of damages is the 
price of land on date of eviction.) 

(’21) 8 AIR 1921 Mad 277 (277) : 69 Ind Cas 473 (DB), Balagurumurlhy Chetty 
v. Raynakrishxxa Chetty. (Seller sold his mortgagee rights — The mortgage was 
found invalid_Seller was held liable for damages—AIR 1916 Mad 480 dissented 

from.) .. 

(’75) 12 Bom H C R 10 (13) (DB), Suleman Vadu v. Trikamji Velji. (Real area 

of land was found to fall short of the area specified in sale deed — Proportional 

compensation was awarded.) 

(’27) 14 AIR 1927 All 53 (53) : 97 Ind Cas 587, Raushan Lai v. Gaprpu. (Vendor 
selling property subject to a prior mortgage and leaving certain amount with 
vendee to pay of! mortgagee — Mortgage money was found much more than the 
amount left with vendee — Held that this fact constituted breach of implied 
contract.) 

(’97) 21 Bom 175 (186) (DB), Nagardas Saubhagyadas v. Ahmed Khan. (Pur- 
chaser evicted from holding — Measure of damages is the value of land on the 
date of eviction.) 

(’31) 18 AIR 1931 Nag 14 (15) : 130 Ind Cas 88 : 27 Nag L R 207, Kxsanlal 

Ramratan v. Radhabai. (Do.) . . . 

(’24) 11 AIR 1924 Cal 148 (150) : 80 Ind Cas 623 (DB), Injad All v. Mohxnx 
Chandra. (Suit for refund of purchase-money for a defect in title may be regarded 

as one for damages.) _, „ , T • 

(’23) 10 AIR 1923 Lah 590 (591) : 75 Ind Cas 562 (DB), Eanhaya v. Jaxmal 

(’19)^6*AIR1919 Mad 37 (38) : 50 Ind Cas 815 (DB), Aravamuda Cliariar v. 
Aramanai Krishna. (Do.) 
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years under Art. 116 of the Limitation Act 47 and where the sale is an oral 
one, by Art. 115 of that Act. A covenant for title is not one which admits 
of a continuing breach within the meaning of S. 23 of the Limitation 
Act, 48 but a covenant for quiet enjoyment is one which admits of such 
breach. 484 In cases 49 where it has been held that this clause also includes 
a covenant for quiet possession a breach of such covenant takes place 
when the buyer is deprived of the possession which had been given to 
him, and the article applicable to a suit on such breach is either Art. 115 
or Art. 116 of the Limitation Act. 60 


(’29) 16 AIR 1929 Pat 388 (339) : 8 Pat 432 : 117 Ind Cas 654 (DB), Mt.Lakhpat 
Kuer v. Durga Prasad. (Do.)] 

47. (’35) 22 AIR 1935 All 463 (464) : 154 Ind Cas 305, Abdul Wahid v. Sher 
Muhammad. 

(’36) 23 AIR 1936 Oudh 141 (142) : 11 Luck 725 : 160 IndCas454(DB),£/iagu>afi 
Prasad v. Badri Prasad. 

(’29) 16 AIR 1929 Mad 775 (776), Krishna Bhatta v. Govinda Bhatta. 

(’27) 14 AIR 1927 Mad 273(277): 100 Ind C&siO,Pattrachariar v. Alamelumangai 
Ammal. 

(’37) 24 AIR 1937 Rang 39 (40, 41) : 167 Ind Cas 809 (DB), P. L. A. V. N. K. 
Cheltyar Firm v. Adinainalagi. 

(’19) 6 AIR 1919 Mad 757 (757) : 50 Ind Cas 673, Venkatachallam Pillai v. 
Krishnaswami Palhan. 

(’32) 19 AIR 1932 Nag 5(9): 28 Nag L R 31: 136 I. C. 225(FB), Kashirao v. Zdbu. 
(’33) 20 AIR 1933 Mad 126(128): 140 I.C. 805, ThillaiKannu Achiv. AbdulKadir. 
(’26) 13 AIR 1926 All 605(606): 95 I. C. 913 (DB), Kedar Nath v. Ear Govind. 
(’15) 2 AIR 1915 Mad 742 (743): 25 Ind Cas 618 : 38 Mad 1171 (DB), Arunachala 
Aiyar v. Ramasami Aiyar. 

(’91) 1 Mad L Jour 479 (480), Narayana Reddi v. Peda Rama Reddi. 

(’91) 1 Mad L Jour 162 (163) (DB), Kasturi Naicken v. Venkatasubba Mudaly. 
(’04) 2 Nag L R 174 (177, 178), Bahadur Lai v. Jadhao. 

(’ll) 11 Ind Cas 337 (338) (DB) (Mad), Tavala Nageshivara v. Sarigalli Samba - 
«iva. 

(’31) 18 AIR 1931 Sind 141 (142) : 25 Sind L R 173 : 133 Ind Cas 76, Mt. Chan- 
drawalibai v. Valabdas. 

(’30) 17 AIR 1930 Sind 12 (14): 118 Ind Cas 203: 24 Sind L R 172, Abdul Rahim 
v. Kadu. 

(’18) 5 AIR 1918 Nag 264 (268) : 47 Ind Cas 886, Dharamchand v. Gorelal 
Mukandlal. 

(’98) 21 Mad 8 (9) (DB), Krishnan Nambiar v. Kannan. 

(’26) 13 AIR 1926 Mad 265 (255, 256) : 91 Ind Cas 514, Sigamoni Pandithan v. 
Munibadra Nainar. 

See also coses cited in Note 15 on Art. 116 of the Authors' Commentaries on the 
Limitation Act, 2nd (1942) Edition. 

48. See S. 23 Note 6 of the Authors’ Commentaries on the Limitation Act, 2nd 
(1942) Edition. 

See Note 15 on Art. 116 of the Authors' Commentaries on the Limitation Act 
2nd (1942) Edition. 

See Halsbury, Laws of England, Vol. XXV Page 465. 

48a. See S. 23 Note 7 of the Authors’ Commentaries on the Limitation Act, 2nd 
(1942) Edition. 

49. See in this Note under sub-title : “Paragraph 2 if inoludes covenant for quiet 
enjoyment.” 

50. (’34) 21 AIR 1934 Nag 16 (17) : 148 Ind Cas 480 : 80 Nag L R 138, .Im&adas 
y.Wamanrao . (Sale deed registered — Artiole 116 held applicable.) 

[Sm also (’34) 21 AIR 1934 Mad 687 (688) : 151 Ind Cas 920 : 67 Mad 1016, 
Meeerkanni Rowther v. Periyakaruppan .] 
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Apart from any relief which the buyer may claim by way of 
damages on the implied contract under this paragraph, the buyer has 
also other remedies open to him. Thus, where the buyer has been placed 
in possession of the property purchased by him and is subsequently 
evicted by a person with a superior title, he can recover the purchase- 
money on the ground of failure of consideration . 51 The cause of action 
for such a suit will arise on the date of the loss of possession and the 
period of limitation will be that prescribed by Art. 97 of the Limitation 
Act. 52 Where the sale is void ab initio the buyer can also recover the 
purchase-money paid by him, as on an action for money had and 
received by the defendant for the plaintiff’s use, governed by Art. 02 of 
the Limitation Act. 53 W r here a sale is free of incumbrances, and the buyer, 
on discovery of an incumbrance is compelled to pay the incumbrancer, 
he can under S. 69 of the Contract Act recover the money so paid. 61 

It is not necessary for the plaintiff, in a suit for damages for the 
breach of the implied covenant under this paragraph, to show that he 
has actually suffered loss or damage. Thus, where an incumbrance, not 
disclosed at the time of the sale, is discovered thereafter, the buyer can 
sue for damages notwithstanding he has not paid off the incumbrance. 05 

The measure of damages in a suit for damages on the implied 
contract w T ould be governed as in the case of all contracts by the provi¬ 
sions of S. 73 of the Contract Act. 56 It will include any loss or damages 
caused to the buyer which naturally arose in the usual course of things 
from such breach, or which the parties knew, would likely to result from 
such breach. In Bunny v. Hopkinson bl where A sold some building land 
to B and after some houses had been built on the land the purchaser 
was evicted, it was held that the purchaser was entitled to recover, not 
only the value of the land, but also that of the houses subsequently built 
thereon. “I am of opinion” said Sir John Romilly, M. R., “that the 
measure of damages upon these covenants includes the amount expended 
in converting the land into the purposes for which it was sold.” Bunny 

51. (’02) 26 Bom 750 (755) : 4 Bom L R 571 (DB), Tulsiram v. Murlidhar 
Chaturbliuj. 

(’95) 18Mad 173 (174):5 Mad L Jour 32 (DB), Venhatanarasimhulu v. Peramma. 

52. See Authors’ Commentaries on the Limitation Act , 2nd (1942) Edo., Notes 
on Art. 97. 

53. See Authors’ Commentaries on the Limitation Act , 2nd (1942) Edn., Art. 62, 
Note 12. 

54. (’28) 15 AIR 1928 P C 93 (99) : 108 Ind Cas 687 : 50 All 371 : 55 Ind App 
135 (P C), Mt. Bhagwati v. Banarsi Das. 

55. (’31) 18 AIR 1931 Nag 166 (168) : 136 Ind Cas 879 : 27 Nag L R 392, Abdul 
v. Kisan. 

56. (’21) 8 AIR 1921 Lah 357 (360)(DB), Jai Kishcn v. Arya Priti Nidhi Sabha. 
(» 30 ) 17 AIR 1930 Mad 743 (750) : 127 Ind Cas 617, Ramayya v. Kotayya. (Ven¬ 
dee can claim as damages enhanced value of the land at the time of his ovict.on.) 

(’29) 16 AIR 1929 Lah 416 (418) : 116 Ind Cas 449 (DB), Parma Nandv. Ghulam 

(’Osl 32*Bom 165 (171) : 9 Bom L R 1087, Ranchhod Bhawan v. Manmohandas 

57. (1859) 54 E R 223 (224) : 27 Beav 565: 29 L J Ch 93 : 6 Jur (NS) 187: 1 L T 
53 : 122 R R 529. 
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v. Hopkinson was followed in the undermentioned case by the Judicial 
Commissioner’s Court of Nagpur. 63 It was held in that case that the 
buyer was entitled on the implied covenant to claim not only the value 
of the property conveyed but also the value of the improvements effected 
by the buyer in the ordinary course. 

Contract to the contrary : 

The implied covenant for title under this paragraph may be 
negatived by a contract to the contrary. 681 Where there is a covenant 
in the sale deed that the seller shall not be liable for any defect of title 
in the property transferred, it will be a contract to the contrary and 
the statutory covenant will not apply. 69 But unless a contract between 
the parties is inconsistent with the statutory covenant for title, it 
cannot be considered to be a “contract to the contrary.” 60 Thus, a clause 
in the sale deed that the seller had not created any incumbrances on 
the property does not exclude the statutory covenant for title. 61 An 
express warranty of title and possession is not necessarily inconsistent 
with the statutory covenant under this paragraph and is therefore not 
a contract to the contrary. 62 A stipulation that if the buyer lost 
possession of any portion of the property he was entitled to rescind the 
contract and sue for the consideration, 63 or a stipulation that the heirs 
and reversioners of the seller would have no objection and if they 
claimed the land, the seller would pay damages, price and costs and 
take back the land, 64 or a stipulation that if any dispute arose through 
the seller in respect of the land, he would get it settled, 65 is not a 

58. (’31) 18 AIR 1931 Nag 14 (16) : 130 Ind Cas 88 : 27 Nag L R 207, Kisanlal 
Eamratan v. Radhabai. 

58a. (‘27) 14 AIR 1927 Sind 120 (122) : 19 Sind L R 337 : 101 Ind.Cas 704, 
Ramsing Kundan Singh d Sons v. Sajan Damji. 

(’20) 7 AIR 1920 Mad 634(635): 60 I. C. 235(DB), Mahomed Ali v. Venkatapathi. 

59. (’07) 30 Mad 284 (286) : 17 Mad L Jour 167 (DB), Soda Kavaur v. Tade- 
pally Basaviah. 

60. See Note on "In the absence of a contract to the contrary." 

61. (’26) 13 AIR 1926 Mad 255 (256) : 91 Ind Cas 514, Sigamani Pandithan v. 
Munibadra Nainar. 

(’10) 8 Ind Cas 91 (95) (DB) (Cal), Digambar Das v. Nishibala Debi. (Clause in 
. the deed that if damage was sustained for any other cause vendor would not be 
responsible—Clause held insufficient to negative liability.) 

62. (’25) 12 AIR 1925 All 704 (705) : 87 Ind Cas 756, Mt. Kanin Fatima v, 
Imamuddin. 

• [See also (’29) 120 Ind Cas 163 (164) (Lah), Hari Singh v. Jagat Singh.] 

63. (’32) 19 AIR 1932 All 224 (226) : 136 Ind Cas 73 (DB), Mt. Nanhi v. Mt. 

' Ketki. 

(’33) 20 AIR 1933 All 203(205): 145 I. C. 615(DB), Nand Ram v. Purshotam Das. 
(’32) 19 AIR 1932 AU 553 (654): 138 Ind Cas 495 (DB), Gobardhan Das v. Afeal 
Husain. 

64. (’23) 10 AIR 1923 Lah 590 (591): 76 Ind Cas 562 (DB), Kanhaya v. Jaimal 
Singh. 

[See also (’31) 132 Ind Cas 802 (803) (All), Balbhaddar Singh v. Asad Alt Khan. 
(Provision in the sale deed for damages in case of breach — Vendee was held not 
entitled to claim costs of litigation in protecting his title.)] 

65. (’15) 2 AIR 1916 Mad 689 (690): 22 Ind Cas 42, Ragava Aiyengar v. Sanux- 
ohariar. 
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contract to the contrary excluding the covenant for title. A contract to 
the contrary cannot be deduced from the mere fact that the buyer was 
aware of the defect in title. 65 * 

In the undermentioned case 60 it has been observed by the High 
Court of Allahabad that a contraot excluding the covenant for title 
implied by this paragraph must be embodied in the deed itself, and 
that an oral agreement to that effect is not admissible in evidence under 
S. 92 of the Evidence Act. 

• The benefit of an implied covenant for title may be waived by the 
buyer, who cannot, after such waiver take advantage of it. 67 

10. Delivery of documents of title — Paragraph 3. —The 

title deeds for the property sold belong to the buyer as an incident of 
the property sold, though not granted by express words. 1 He is entitled 
to every deed forming a step in his title in such a shape that he can, 
if necessary, give it in evidence. 2 He is not bound to complete the 
contract until the title deeds are handed over, unless it is shown that 
there is some difficulty as to title which prevents the seller from handing 
them over. 3 

Where a mortgagee sells the mortgage property under a power of 
sale which he has under s. 69 of the Transfer of Property Act, the 
mortgage deed is a document of title and must be handed over to the 
buyer. 4 

The buyer is not entitled to the title deeds unless the whole of the 
purchase-money has been paid to the seller. Where the buyer had 

65a. (’18) 5 AIR 1918 Mad 1315 (1319) : 39 Ind Cas 358 : 40 Mad 338 (FB), 
Adihesavan Naidu v. Gurunatha Chetti. 

66. (’30) 17 AIR 1930 All 771 (774): 124 Ind Cas 185: 52 All 604 (DB), Mahomed 
Siddiq v. Muhammad Nuh. 

67. (1890) 13 Mad 158 (165) (DB), Ghousiah Begum v. Rustumjah. 

(’92) 15 Mad 50 (53) (DB), Mahomed v. Sitaramayyar. 

[, See also (’23) 10 AIR 1923 All 169 (169) : 77 Ind'Cas 862, Kali Din v. Madho .) 

Note 10 

1. (’87) 11 Bom 485 (486) (DB), Shri Bliavani Devi of Fort Pratabgad v. Devrao 
Madhavrao. 

(1847) 74 R R 633 (637) : 1 Ex 189: 16 L J Ex 309: 11 Jur 851, Goode v. Burton. 
See also the following cases: 

(1842) 174 E R 675 (675) : Car & M 653 : 66 R R 892, Austin v. Croome. (Person 
entitled to the inheritance has a right to the possession of the title deeds.) 

(1832) 110 E R 63 (65) : 3 B & Ad 170 : 1 L J K B 122 : 37 R R 374, Harrington 
v. Price. 

(1815) 128 E R 936 (937) : 6 Taunt 12 : 1 Marsh 414 : 4 Camp 121, Hooper v. 
Ramsbottam. 

(1801) 126 E R 1379 (1379) : 2 Bos & Pul 451 : 5 R R 651, Parry v. Frame. 

(1572) 76 E R 1 (3) : 1 Co Rep 1, Buckhurst (Lord) v. Fenner. 

2. (1881) 50 L J Ch 463 (464): 17 Ch D 10 (12): 44 L T 721 : 29 W R (Eng) 435, 
Whitting v. Loonies. (Purchaser from mortgagor can insist to have the mortgage 
deed sufficiently stamped.) 

3. (1898) 67 L J Ch 218 (220): (1898) 1 Ch 419 (423): 78 L T 223 : 46 W R (Eng) 
300, In re Duthy <£ Jesson's Contract. 

4. (’39) 26 AIR 1939 Mad 774 (775) (DB), Mylapore Hindu Permanent Fund 
Ltd. v. P. S. Pushpammal. 
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executed a promissory note to the seller for the price, but did not tender 
a proper conveyance to him for execution by him under paragraph I, 
clause (d), it was held in a suit by the seller on the promissory note, 
that the buyer was not entitled to claim that the seller did not give 
him the title deeds, and that he was consequently not bound to pay the 
amount due on the note. 6 


Seller retaining part of property : 

A owned property x over which there was a right of way in favour 
of the owner of property y. A subsequently purchased property y and 
thus extinguished the easement, but subsequently sold property y to B 
without the right of easement. It was held that A can retain the title 
deeds of property y as they related to property x also and so far as the 
easement was concerned. 6 When the seller retains such deeds, he should 
enter into a covenant with the buyer to produce them whenever 
necessary. 6 * 

Sales to different buyers : 

The buyer of the lot of a greatest value is, under the proviso, 
entitled to the possession of the title deeds, and the seller has no right 
as against him to retain them even though he had covenanted with the 
earlier buyers of other portions of the property that he would produce 
the title deeds when required; but, in such a case, according to the 
English practice, the purchaser of the greatest value must give a 
covenant to the seller that he will produce the deeds and indemnify the 
seller against his liability under the covenants in the prior sale deeds. 7 
A purchased the largest lot in value and extent. But B purchased 
several lots whose aggregate value and extent exceeded those of a’s 
lot. It was held that A was entitled to the custody of title deeds. 8 It 
is the purchaser of the lot greatest in value who is entitled to the 
custody of title deeds. 8 But if there is a condition that the purchaser 
of the “largest lot” shall have them, that must mean largest in 
superficial area. 10 

11. Right to rents and profits and interest on purchase- 
money, 

(A) Right to rents and profits : 

The right to rents and profits of a property is an incident of the 
right of ownership and passes with the transfer of ownership. Until, 

5. C19) 6 AIR 1919 P C 124 <125) : 55 Ind Cas 791 (P C), Ma Hnit v. Maung 
Po Pu. y 


*• 76 1 J ° h 768 1 760 ): (M08) 2 Ch 640 (642): 95 L T 259, In re Lehmann 

and Walker's Contract. 


6a. (1854) 65 E R 354 (354) : 2 Sm & G 174 : 97 R R 151 : 2 W R (En a) 242 
Tates v. Pluinbe. 6 

M’41)28 AJR 1941 Bom 48 ( 49 ) : ILR (* 941 ) Bom 65 : 192 Ind Cas 845 (DB) 
Khanderao Shivajirao v. D. D. Romer. 

8. (1865) 52 E R 800 (801) : 21 Beav 140 : 111 R R 39, Scott v. Jackman. 

9 ;J 1854 J 0 69 B R 360 ( 35 1) : 23 L J Oh 957 : 1 Kay & J 17 : 18 Jur 649 : 2 W B 
(Eng) 672 : 103 R R 11 , Griffiths v. Hatchard. 

« 85 ° {851) : 23 B J Ch 957 : 1 Kay & J 17 : 18 Jur 649 :2 W B 
(Eng) 672 : 103 R R 11 , Griffiths v. Hatchard. 
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Section 55 therefore, the ownership passes to the buyer, the seller will be entitled 

Note 11 to the rents and profits (para. 4, clause (a) ). After the ownership passes 

to the buyer the latter is the person entitled to such rents and profits 
(para. 6, clause (a) K 1 If by neglect of the seller no rents and profits are 
received, he will be liable for what he might with reasonable care have 
received. 2 Under this Act the contract for sale itself does not pass 
ownership in the property to the buyer; the ownership is transferred only 
on the conveyance executed in pursuance of a contract for sale. But in 
England a contract for sale of real property makes the purchaser the 
owner in equity of the estate 3 and the seller must hold the property as 
trustee for the buyer from the date of the contract until the conveyance 
is Completed. 4 The trusteeship is, however, a qualified trusteeship. 6 He 
is, as legal owner, entitled to the rents and profits of the land in his own 
right until the moment when the conveyance is completed or ought to 
be completed. From that moment the rents and profits belong to the 
buyer. If a date is fixed in the contract for completion, the right to rents 
and profits dates from the day so fixed; if no date is fixed it dates from 
the moment when a good title is made out. 6 The distinction between 
legal and equitable estate is not applicable in this country where this 
Act is in force and no question as to the buyer’s right to rents and 
profits can arise under this Act before the contract for sale has been 
completed by the execution of the conveyance. In the Punjab where the 
Act is not in force, it has been held on the analogy of the English law 
that after the contract for sale the seller is the trustee for the buyer of 
the property and the buyer is the trustee for the seller in respect of the 
purchase-money, and that the seller is not entitled to rents and profits 
after the date fixed in the contract for completing the sale. 7 

(B) Right to interest on purchase-money: 

The right to interest on the purchase money rests on other 
considerations than those referred to above. Where, on the passing of 
ownership, delivery of possession has been given to the buyer but he has 
not paid the purchase-money, the act of taking possession will be 
regarded as an implied agreement on the part of the buyer to pay 
interest on the purchase-money from the date on which he took 


Note 11 

1. (’23) 10 AIR 1923 Pat 205 (206): 70 Ind Cas 804 (DB), Hari Prasad v.Harihar 
Prasad. 

2. (1816) 56 E R 245 (247) : 2 Madd 28 : 17 R R 177, Acland v. Cuming. 

(1852) 10 E R 222 : 3 H L C 565 : 88 R R 212, Birch v. Joy. 

3. (’16) 3 AIR 1916 P C 139 (140) : 44 Cal 542 : 44 Ind App 15 : 38 Ind Cas 938 
(PC), Maung Shice Goh v. Zlaung Inn. 

4. Halsbury, Laws of England , Yol. XXV, Pages 364, 365. 

5. Halsbury, Laws of England, Vol. XXV, Page 367. 

6. (1904) 73 L J Ch 279 (281) : (1904) 1 Ch 464 (469): 90 LT 533 : 52 W R (Eng) 
410, Plews v. Samuel. 

Topbam, New Law of Property, 4th Edition, 1932, Pages 353, 354. 

7. (’30) 17 AIR 1930 Lah 131 (132) : 120 Ind Cas 538 (DB), A. Tomlinson v. 
W. F. Harding. 
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possession, 8 and the seller will have a charge on the property in the hands 
of the buyer not only for the purchase-money but also for the interest so 
payable {para. 4, clause (b)).° This would appear to rest on the broad 
principle that it is inequitable in the absence of an express stipulation 
that either party to a contract of sale should, at one and the same time 
enjoy the benefits flowing from possession of the property and those 
flowing from the possession of the purchase-money: the estate and the 
purchase-money are things mutually exclusive. 10 In Batan Lai v. 
Municipal Commissioner for the City of Bombay 11 the saane principle 
has been stated by their Lordships of the Privy Council as follows: 

“ The Board is of opinion that the right to interest depends 
upon the following broad and clear consideration. Unless there be 
something in the contract of parties which necessarily imports the 
opposite, the date when one party enters into possession of the 
property of another is the proper date from which interest on the 
unpaid price should run. On the one hand, the new owner has 
possession, use and fruits; on the other, the former owner, parting 
with these, has interest on the price. This is sound in principle, 
and authority fully warrants it: see especially Sir William Grant’s 
judgment in Fludyer v. Cocker 12 .” 

Where, however, on the passing of ownership no delivery of 
possession is given to the buyer, and no purchase-money is paid by the 
• buyer to the seller, the position under para. 4, cl. (b) read with para. 6, 
cl. (a) is, that the buyer will be entitled to the rents and profits from 
the seller from the date of the conveyance, but the seller will not be 
entitled to a charge for interest on the unpaid purchase-money, 13 as, 

8. (1806) 33 E R 10 (11): 12 Yea 26 : 8 R R 275, Fludyer v. Cocker. 

[.See also (1880) 49 L J Ch 618 (619) : 15 Ch D 122 (124) : 43 L T 173 : 29 W R 
(Eng) 73, Ballard v. Shutt. (Taking of possession carries with it the liability 
to pay interest on purchase-money in the absence of any stipulation to the con¬ 
trary.)] 

[See however (’30) 17 AIR 1930 Nag 32 (32) : 121 Ind Cas 641, Chogalal v. 
Malkarjunappa. (NOTE:—It has been held in this case that this clause give 3 
interest by way of damages—Submitted not oorrect — This clause by itself does 
not give any right to interest—See Note 12—Further it is the implied agreement 
to pay interest that gives rise to the right.)) 

9. (25) 12 AIR 1925 Mad 660 (668), Lodd Qovindoss Krishnadas Vdru v. 
Muthiah Chetty. (Seller not entitled to interest under this clause unless owner¬ 
ship has passed to the buyer and possession of the property is delivered to the 
buyer.) 

10. (’ll) 10 Ind Cas 662 (663) : 35 Mad 625, Muthia Chetty v. Sinna VeUiam. 
(41) 28 AIR 1941 P C 114 (118,119):197 Ind Cas 186 (PC), International Railway 

Oo. v. Niagara Parks Commission. 

[See also (’25) 12 AIR 1925 Mad 660 (668), Lodd Govindoss Krishnadas Varu 
v. Muthiah Chetty. (Ownership of property had not passed entirely to the buyer 
—Interest was not payable.)] 

^'(pc ) 5 AIR1918 P ° 129 (134): 45 Ind App 233 : 43 Bom 181: 48 Ind Cas 

IZ. (1805) 33 E R 10 (11) : 12 Ves 25 : 8 R R 276. 

R i-S. 2 * ^ 1987 Sind 198 ( 2 °1) : 31 Sind L R 150 : 170 Ind Cas 791 (DB), 
a t bkhan Ghulam Hussain v, Khushaldas Dcwandas. (It was, however, held 

t as the vendee was awarded mesne profits he oould not at the same time re. 
fuse to pay interest.) 
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under para. 4, cl. (b) he is declared to have a charge for the interest 
only from the date of the delivery of possession and not before. It is 
doubtful whether at the time of the amendment of para. 4 , cl. (b) by the 
addition of the words from the date on which possession has been 
delivered,” the Legislature contemplated this anomalous position. On 
principle there is no reason why, when the buyer is entitled to rents 
and profits he cannot be taken to have impliedly agreed to pay interest 

on the unpaid purchase-money, and why there should be no charge for 
such money. 

The right of the seller to interest on the purchase-money, being 
one derived from equity, is not absolute, but will depend upon the 
equities and circumstances of each case. 14 Thus, the seller cannot claim 
interest if the non-payment of the purchase-money is due to his own 
default. 16 

Where before the ownership has passed to the buyer the latter has 
paid the purchase-money but the seller has not delivered the property 
to him, and the contract goes off for no default of the buyer, the 
position of the buyer will be that of a person who has paid money to 
another not intending to do so gratuitously, the benefit of which is 
enjoyed by that other, and as such he will, under S. 70 of the Contract 
Act, be entitled to compensation from the seller in addition to the 
purchase-money. If interest is awarded as such compensation the buyer 
will be entitled to the charge on the property for such interest also. 
(Paragraph 6, clause (b).) 

Where before the ownership has passed to the buyer, the seller has 
delivered the property but the buyer has not paid the purchase-money 
the seller would, as stated in the beginning of this Note, be entitled to 
the rents and profits of the property until the date of conveyance. It 


14. ('ll) 10 Ind Cos 662 (663) : 35 Mad 625 (DB), Muthia Chetty v. Sinna 
Velliam Chetty. 

(•33) 20 AIR 1933 Rang 401 (402) : 147 Ind Cas 742, U Ti v. M. P. M. S. Chet - 
tyar Firm. (Section 55 does not exclude the application of equitable principles.) 

[See however (’33) 20 A I R 1933 Oudk 33 (34, 35) : 141 Ind Cas 468 : 8 Luck 
185 (DB), Daulat Ram v. Indr a jit. (Right to interest is statutory right and 
party cannot be deprived of it on equitable considerations.)] 

15. (’18) 5 A I R 1918 Oudh 398 (402) : 21 Oudh Cas 234 : 48 Ind Cas 257 (DB), 
Aditya Prasad v. Mubarak Ali Shah. 

(’18) 5 A I R 1918 Mad 716 (717) : 42 Ind Cas 509 (DB), Ellarayan v. Nagendra 
Iyer. (Per Spencer, J.) 

(’30) 17 AIR 1930 Lah 568 (571) : 11 Lah 587 : 125 Ind Cas 330 (DB), Dyal Das 
Chanan Das v. Harkishan Singh. (Case not governed by the Act.) 

(’21) 8 AIR 1921 Mad 498 (503, 504) (DB), Narasingerji Gyanagerji v. Partha- 
saradhi Rayanim. (Where a vendor fails to perform his part of the contract and 
the circumstances are such as to require the purchaser to keep the purchase- 
money lying idle and unproductive the vendor will not be entitled to interest.) 

[See also (1803) 32 E R 309 (310) : 8 Ves 146 : 7 R R 7, Powell v. Martyr. (In 
this case money was lying idle without interest to the knowledge of the vendor.)} 

[But see (’93) 1893 Bom P J 349 (DB), Kesliavlal Qokalbhai v. Premchand 

Kcvaldas.] 
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has, however, been held in the undermentioned cases 16 that in such cases Section 55 
the’seller would be entitled to interest on the purchase-money. It is Notes 11 12 
submitted that this view is not correct. The seller is not entitled to the 
purchase-money until the date of the conveyance and cannot, therefore, 
get any interest on it. 

12. Seller’s charge for purchase-money — Paragraph 4, 
clause (b). — This clause enacts that where the ownership of the 
property has passed to the buyer before payment of the whole of the 
purchase-money, the seller is entitled ter a charge on the property in 
the hands of the buyer for the amount of the purchase-money and for 
interest thereon from the date of the delivery of possession. 1 It does 
not lay down any new rule of law but is merely a statutory recognition 
of the principles of the English doctrine of equitable lien that had 
been applied in this country even before the passing of this Act." The 
principle of the English equitable lien was stated by Baron Rolfe in 
Goode v. Burton , 3 as follows : 

“The equitable right of the vendor is inaccurately described 
by the word ‘lien’, if that word is to be understood in its legal 
acceptation, which always implies possession by the party setting 
up the lien of the thing on which it exists; the legal principle 
in such case being, that the party having rights which in good 
conscience he may enforce, and which are more or less connected 
with the thing of which he has possession, shall not be compelled 
to part with his possession till those rights are satisfied. But the 
vendor’s right in equity is altogether independent of his possession 
of the land, or the deeds. He has what, though called a lien, is in 

16. (’22) 9 AIR 1922 Bom 186 (187) : 46 Bom 195 : 64 lad Cas 492 (DB), 

Pandurang v. Mahadeo. 

(’93) 1893 Bom P J 349 (DB), Keshavlal Gokalbhai v. Premchand Eevaldas. 

(’33) 20 A I R 1933 Mad 844 (845, 846) : 146 Ind Cas 317, Suryaprakasa Rao v. 

Venkata Dikshitalu. 

Note 12 

1. (’36) 23 AIR 1936 P C 204 (206) : 63 Ind App 304 : 59 Mad 910 : 163 Ind Cas 
4 (PC), Jagannatha Rao v. Surya Rao. 

(’07) 1907 Pan Re No. 148:1907 Pun WR No. 195, Saran & Co. v. Basheshar Nath. 

(’36) 165 Ind Cas 352 (352) (DB) (All), Shiam Lai v. Ram Samp. 

[See also (T6) 3 AIR 1916 Mad 1215 (1217) : 31 Ind Cas 77 (DB), Qovindasamy 
Raja v. Kuppammal. (Suit for cancellation of conveyance for failure of consider¬ 
ation — Held, if intention was to transfer title, relief should not be granted — 

Charge for purchase-money can only be olaimed.) 

(1837) 28 L T 547 (547) : 21 W R (Eng) 819, Williams v. Aylesbury and Buckin¬ 
gham Ry. 

(1886) 35 W R (Eng) 180 (181) : 33 Ch D 571 : 55 L J Ch 743 : 55 L T 835, 

Allgood v. Merrybent and Darlington Ry. Co.] 

2. (’26) 13 AIR 1926 Oudh 81 (86, 87) : 91 Ind Cas 917 : 1 Luok 7 (DB), Hasan 
Baqar v. Sheo Narain Singh. 

(1865) 2 Suth W R 10 (10) (DB), DuXbood Singh v. Mahadeo Dull. 

(’78) 8 Bom 172 (174) (DB), Trimalrav Raghavendra v. Municipal Commis¬ 
sioner of Hubli. 

(’06) 9 Oudh Cas 284 (286), Syed TaXib fftwain v. Ram Oharan. 

(’66) 3 Bom H 0 R (AC) 102 (103) (DB), Yellappa v. Mantappa. 

3. (1847) 74 R R 683 (637): 1 Ex 189 : 16 L J Ex 809 : 11 Jur 851. 
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truth an equitable charge on the land, and which in general he 
may enforce in the same way as any other equitable mortgage.” 

In one respect, however, there is a difference between the equitable 
vendor’s lien in England and the seller’s charge under this paragraph* 
the former which is a creation of Courts of Equity can be modified 
to the circumstances of the case by the Courts of Equity, while the 
statutory charge under this paragraph is rigorous and inflexible. 4 

It is clear from what has been stated above that the English 
equitable vendor’s lien and the seller’s charge under this Act are both 
non-possessory; that is, the charge is one which will not entitle the seller 
to retain possession of the property as against the buyer, but it will 
merely give him a right to enforce the charge by suit. 6 There is a 
difference of opinion as to whether, in a suit for possession by the buyer, 
the Court can impose a condition in the decree that the unpaid purchase, 
money should be paid before possession is delivered to the plaintiff. On 
the one hand it has been held that the seller’s charge being non-possessory 
such a condition cannot be imposed, 0 though the Court can, in order to 
avoid multiplicity of suits, incorporate the statutory charge in the decree 
and order that it should be paid within a particular time. 7 A contrary 

4. (’04) 31 Cal 57 (72) : 30 Ind App 238 (PC), Webb v. Macpherson. 

(’39) 26 A I R 1939 Nag 210 (212) : I L R (1939) Nag 636 : 185 Ind Cas 169, Sho- 
bhalal v. Sidtielal. 

(’39) 26 AIR 1939 Mad 590 (591) : 189 Ind Cas 158, Krishnaswami Mudliar v. 
Vijiaraghava Pillai. (Charge is not lost by taking promissory note for unpaid 
balance.) 

(’18) 5 AIR 1918 Mad 82 (83) : 44 Ind Cas 523 (DB), Kristnasioami Iyengar v. 
Subramatiia Ganapathigal. 

(’32) 19 AIR 1932 Bom 247 (248) : 138 Ind Cas 534 : 56 Bom 556 (DB), Basalin- 
gava v. Chinnava. 

[See (’27) 14 AIR 1927 Lah 103 (103) : 99 Ind Cas 770 : 8 Lah 257 (DB), H. B 
Morton v. E. Wood/all. (Act not being extended to the Punjab, general 
principles of equity were applied.)) 

5. Halsbury, Laws of England, Vol. XIX, pages 14, 15. 

(’07) 30 Mad 524 (525) : 17 Mad L Jour 450 (DB), Velayutha Chetty v. Govinda- 
sawmx Naiken. 

(’39) 26 A I R 1939 Nag 210 (212) : I L R (1939) Nag 636 : 185 Ind Cas 169, Sho- 
bhalal v. Sidhelal. 

(’20) 7 AIR 1920 Mad 164 (164): 43 Mad 712:56 Ind Cas 530 (DB), Telia Krishn- 
amma v. Kotipallc Mali. 

(’32) 19 AIR 1932 Bom 247 (248, 252) : 56 Bom 556 : 138 Ind Cas 534 (DB), 
Basalingava v. Chinnava. (Per Barlee, J. — The observation of Patkar, J., that 
the English equitable lien is possessory is not correct.) 

(’08) 30 All 125 (127) : 5 All L Jour 96 (DB), Baijnath Singh v. Paltu. 

(’23) 10 AIR 1923 Pat 205 (206) : 70 Ind Cas 804 (DB), Hari Prasad v. Harihar 
Prasad. 

[But see (’68)10Suth W R 194 (194) (DB), Prem Soondurccw Grish Chnnder. 
(Vendor may refuse to give delivery until consideration is paid but having given 
delivery he cannot re-take possession.)) 

6. (’10) 8 Ind Cas 674 (674) (DB) (Lah), Maula Dad v. Ghulam. 

(’20) 7 AIR 1920 Mad 164 (164) : 43 Mad 712 : 56 Ind Cas 530 (DB), Telia 
Krishnamma v. Kotipalle Moli. 

[See (’66) 1 Agra 160 (161) (DB), Goor Pershad v. Nunda Singh.] 

7. (’32) 19 AIR 1932 Bom 247 (251) : 56 Bom 556 : 128 Ind Cas 534 (DB), Basa - 
lingava v. Chinnava. (On Letters Patent Appeal from AIR 1929 Bom 60.) 
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view that a condition can he imposed for payment of purchase.money 
before recovery of possession by the buyer has been held in other cases. 8 
It is submitted that the latter view is not correct. 

Extent of the charge : 

The charge is not only for the unpaid purchase.money but also for 
the interest on such amount from the date on which possession has been 
delivered. 9 The words “from the date on which possession has been 
delivered ” did not occur in the paragraph before the amending Act of 
1929. The reasons for adding this phrase have been stated by the Special 
Committee as follows : 

“This clause is also silent as to the date from which the interest on the 
unpaid purchase-money should run. It seems fair that it should run from the 
date when the buyer is put in possession.” 

This paragraph, by itself, does not give the seller any right to 
interest on the purchase-money. Its object is to give the seller a charge 
on the property for the unpaid purchase-money and of the interest also 
assuming that interest is payable. 10 As to when the seller gets a right 
to interest, see Note 11. 

Ownership must have passed before the payment of purchase-money: 
The paragraph will not apply unless the ownership of the property 
has passed to the buyer. 10 * Nor will it apply -where ownership has passed 

(’39) 26 AIR 1939 Nag 210 (212, 213) : I L R (1939) Nag 636 : 185 Ind Cos 169, 
Shobhalal v. Sidhelal. (AIR 1932 Bom 247 followed.) 

(•10) 8 Ind Cas 364 (365) : 34 Mad 543 (DB), Velayutha Chetty v. Govindasami 
(It is not open to Courts of this country to introduce and enforce equities modify¬ 
ing the provisions of statute law. The law of India, speaking broadly, knows 
nothing of the distinction between legal and equitable property, in the sense in 
which it was administered by the Court of Chancery in England.) 

(’37) 24 AIR 1937 Sind 198 (200) : 31 Sind L R 150 : 170 Ind Cas 791 (DB), 
Sahibkhan Ghulam Hussain v. Khushaldas Dewandas. (AIR 1932 Bom 247, 
followed.) 

8. (’89) 11 All 244 (252) : 1889 All W N 96 (DB), Shib Lai v. Bhagwan Das. 
('08) 30 All 125 (127) : 5 All L Jour 96 (DB), Baijnath Singh v. Paltu. 

(’33) 20 AIR 1933 Rang 401 (402) : 147 Ind Cas 742, V Ti v. M. P. M. S. Chet - 
tyar Firm. (Section 55 does not exclude application of equitable principles.) 

(’18) 5 AIR 1918 Low Bur 26 (27) : 45 Ind Cas 931 (DB), Hardum Singh v. Mg. 
Po Htu. 

(’14) 1 AIR 1914 Cal 239 (241) : 20 Ind Cas 325 (DB), Nil Madhab v. Haran 
■ Prosad. 

(’04) 27 Mad 28 (30) (DB), Subrahmania Ayyar v. Poovan. (Vendor can retain 
possession until purchase-money is paid.) 

(’90) 4 C P L R 92 (93, 94), Yado Rao v. Ratan. 

f'78) 2 Bom 547 (549) : 3 Ind Jur 119 (DB), Umedmal Motiram v. Davu. 

(’10) 7 Ind Cas 541 (543) : 6 Nag L R 98, Balkrishna v. Shripat Singh. 

9. (’13) 20 Ind Cas 299 (300) : 1913 Pun Re No. 39, Arjan Das v. Hakim Rai. 
(Though the Act is not extended to the Punjab, the principle was applied.) 

(’90) 13 Mad 158 (165) (DB), Ghousiah Begum v. Rustumjah. 

10. (’ll) 10 Ind Cas 662 (663) : 35 Mad 625 (DB), Muthia Chetty v. Sinna 
Velliam Chetty. 

10a. (’89) 26 AIR 1939 Rang 46 (47) : 180 Ind Cas 69 (DB), P. Johnston v. 0//i- 
cial Liquidator, Rangoon. 

(25) 12 AIR 1925 Mad 660 (668), Lodd Govindoss Krishnadas Yarn v. Muthidh 
Chetty. 
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to the buyer after the payment of purchase-money. A sold certain 
property to B for 935 rupees directing B to pay 435 rupees to C. D pre¬ 
empted B by depositing 935 rupees into the Court. This was drawn by 
B who did not, however, pay C, who therefore recovered it from A. A 
thereupon sued D to enforce his charge. It was held that D got the 
property only after he had paid the purchase-money and this clause did 
not apply. 11 

Where the seller himself is not entitled to the property sold at the 
time of the sale, he cannot have a charge on such property. A agreed to 
purchase property from B and, before completion of the purchase, sold 
the property to C and asked B to execute the conveyance in favour of 
C. B executed the conveyance to C who did not, however, pay the 
purchase-money to A. It was held that A had no charge on the property 
in C’s hands. 12 

Transfer of charge : 

The charge given by this paragraph to the seller is an interest in 
immovable property 13 and is transferable as such. 14 It may be attached 
by a creditor of the seller in execution of a decree against the latter. 15 

11. (T4) 1 AIR 1914 All 349 (349) : 25 Ind Cas 939 (DB), Mahadeo Sahu v. 
Mahipal Rai . 

12. (’41) 28 AIR 1941 Mad 128 (129) (DB), Narayanayya v. Venkatayya. 

13. (’34) 21 AIR 1934 Mad 615 (616) : 152 Ind Cas 375 (DB), Rajagopala 
Ayyangar v. Ranganatha Ayyangar. (Confirming AIR 1933 Mad 181 on Letters 
Patent Appeal.) 

14. (’15) 2 AIR 1915 Cal 543 (544) : 29 Ind Cas 869 : 42 Cal 849 (DB), Sheo 
Nandan Lai v. Jainul Abdin. 

(’31) 18 AIR 1931 Nag 89 (90) : 132 Ind Cas 455 : 27 Nag L R 288, Nathu Mali 
v. Bansaji. 

(’34) 21 AIR 1934 Lah 348 (349) : 150 Ind Cas 725 (DB), Bhagh Mai v. Shiromani 
Gurdwara Parbhandhak Committee. 

(’18) 5 AIR 1918 Mad 1045 (1048) : 39 Mad 997 : 37 Ind Cas429(FB),Sivasu6ra- 
mania Aiyar v. Subramania Aiyar. 

(’18) 5 AIR 1918 Mad 1012 (1014) : 39 Ind Cas 405 (DB), Kunchithapatham Pillai 
v. Palamalai Pillai. 

(’27) 14 AIR 1927 Nag 332 (333) : 103 Ind Cas 690, Dalchand v. Ganpat. 

(’38) 25 AIR 1938 Mad 457 (458) : 177 Ind Cas 648 (DB), Lakhshmayya Naidu 
v. Purushothama. 

15. (’26) 13 AIR 1926 Mad 903 (903) : 95 Ind Cas 447, Sambasiva Iyer v. 
Venkatarama Iyer. 

(’09) 3 Ind Cas 497 (497) : 31 All 443, Moti Lai v. Bhagwan Das. 

(’37) 24 AIR 1937 Lah 608 (609) : 172 Ind Cas 438, Firm Gujar Mai Kundanlal 
v. Firm Paras Ram Sundar Lai. (Vendor of immovable property leaving pur¬ 
chase-money with vendee for payment to his creditors — Vendee failing to pay it 
within reasonable time — Vendor is entitled to recover it as debt as he has lien on 
property for unpaid purchase-money—Such money in hands of vendee is liable to 
attachment in execution of decree against vendor.) 

(’35) 22 AIR 1935 Mad 872 (873) : 59 Mad 1 : 158 Ihd Cas 940 (DB), Veerappa 
Thevar v. Venkatarama Aiyar. 

(’41) 28 AIR 1941 Bom 198 (200) : ILR (1941) Bom 290 : 195 Ind Cas 547 (DB), 
Rango Ramchandra v. Gurlingappa. 

But the creditor cannot directly enforce the charge, see the following case : 

(’83) 9 Cal 167 (172) : 11 Cal L R 339 (SB), Hari Ram w. Denaput Singh. 
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Enforceability against transferees : 

The words “any transferee without consideration or any transferee 
with notice of the non-payment” were inserted in this paragraph by the 
amending Act of 1929. Even before the amendment, it had been held, 
that the seller could always follow the property in the hands of the 
transferee with notice of non-payment 16 and the Madras High Court 17 
went further and held that the charge was enforceable even against a 
transferee without notice of the non-payment. The amendment gives 
statutory recognition to the former view 18 and it is now clear that the 
charge can be enforced against a transferee from the buyer with^ notice 
of the non-payment 19 but cannot be enforced against a bona fide 
purchaser without notice. 20 
Several buyers : 

Where property is sold to several purchasers in several shares, the 
seller has a lien for the whole of unpaid purchase-money on the whole 
of the property in the bands of the buyers. He is not concerned with 
the proportion of the purchase-money paid by each of them. 31 

Exclusion of charge : 

A charge for unpaid purchase-money presupposes that purchase - 
money in whole or in part is payable by the buyer to the seller. Where 
the consideration for transfer is a covenant to pay a sum of money no 
purchase-money is due and consequently the seller’s charge for purchase, 
money does not arise. But where the consideration is a sum of money 

16. (’31) 18 AIR 1931 Rang 139 (143) : 9 Rang 56 : 134 Ind Cas 737 (DB), Ram 
Raghubhir Lai v. United Refineries (Burma), Ltd. 

<’21) 8 AIR 1921 All 54 (54) : 43 All 314 : 60 Ind Cas 933 (DB), Rama Nand v. 
Sheo Doss. 

<’26) 13 AIR 1926 Oudh 81 (87) : 1 Luck 7 : 91 Ind Cas 917 (DB), Hasan Baqar 
v. Sheo Narain Singh. 

{1883) 1883 Pun Re No. 66, Alliance Bank of Simla, Ltd. v. John Walsh. 

[See however (1865) 3 Suth W R 138 (139) (DB), Jagoo Koonwar v. Parbutty 
Koontoar. (Persons who allow a property to leave their possession before the 
purchase-money is completely paid cannot certainly recover from third parties 
who are purchasers in good faith and for valuable consideration, even if these 
persons should be held to have had notice of the amount of the consideration 
money still remaining unpaid.)] 

17. ('37) 24 AIR 1937 Mad 92 (93) : 170 Ind Cas 649, Achanta Chittamma v. 
Qunisetti Mureyya. 

18. ('31) 18 AIR 1931 Rang 139 (143) : 9 Rang 56 : 134 nnd Cas 737 (DB), Ram 
Raghubhir Lai v. United Refineries (Burma) Ltd. 

19. f41) 28 AIR 1941 Lah 10 (15) : I L R (1941) Lah 568 : 196 Ind Cas 786 
(DB), Eesho Das v. Jiwan. (Letters Patent Appeal from AIR 1939 Lah 273.) 

{’39) 26 AIR 1939 Mad 876 (877) : 187 Ind Cas 426, Ramakrishna v. Panchamal 
Narasimha. 

<’32) 19 AIR 1932 Oudh 88 (90) : 7 Luck 405: 136 Ind Cas 222 (DB), Sheo Dulare 
v. Jagannath. / 

<1808) 33 E R 778 (785) : 15 Yes 329 : 10 R R 85, Mackreth v. Symmons. 

20. (*22) 9 AIR 1922 Mad 335 (336) : 70 Ind Cas 357 (DB), Mokshagunam 
Subramania v. Ramkrishna. 

(1882) 61 L J Ch 281 (287, 288) : 21 Ch D 685 : 46 L T 83 : 80 W R (Eng) 402, 
Kettlewell v. Watson. 

21. 084) 21 AIR 1934 Lah 348 (349) : 150 Ind Cas 725 (DB), Bhagh Mai v. 
Shiromani Qurdwara Parbhandhak Committee. 
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which the buyer covenants to pay, that sum is purchase-money and 
consequently the seller will have a charge therefor under this clause. 
Where for instance A sells property to B in consideration of 1000 rupees 
payable in a particular way, the consideration is the sum of money and 
not the undertaking by the buyer to pay it in a particular way; conse. 
quently, the seller will have a charge for that amount. On the other 
hand, where the consideration for the sale is a covenant by the buyer, 
such as a covenant to pay an annuity to the seller, 2 ** or a promise to 
allot certain shares of a company in future, 22 ® there is no purchase, 
money due, the consideration for the sale being the covenant itself; 
consequently, no question of any charge for unpaid purchase-money 
arises. The distinction between the two classes of cases is referred to 
by their Lordships of the Privy Council in Webb v. MacpJiersoti 23 as 
follows: 

“It was said that no charge ever arose, because the purchase 
was not in consideration of a sum of money, part of which was 
paid down and the payment of the balance of which was deferred, 
but it was a purchase in consideration of a particular covenant. 
There is no doubt, both on principle and authority, that a con. 
veyance or sale in consideration of a covenant to pay a sum of 
money in the future is different from a sale in consideration of 
money which the purchaser covenants to pay. The distinction may 
seem fine, but it is a real distinction, and it is one which, if made 
out, might have had the effect which the High Court have given 
to it.” 

The question whether a separate agreement for payment of the 
purchase-money is to be in addition to or in substitution of any charge, 
so that the sale can be considered to be one in consideration of a 
covenant depends upon the intention of the parties, to be gathered from 
the document itself and the surrounding circumstances. 24 

Even where the consideration for a sale is a sum of money the 
seller’s charge may still be excluded by a “contract to the contrary”. 24 ® 

22. (1830) 57 E R 1085 (1086) : 3 Sim 499 : 30 R R 193, Clarke v. Royle. 

(1843) 60 E R 157 (159) : 13 Sim 406 : 60 R R 371, Duchland v. Pocknell. 

(1862) 54 E R 1172 (1173) : 31 Beav 346 : 135 R R 461, Collins v. Collins. 

(1823) 57 E R 174 (178) : 1 Sim & S 434, Winter v. Lord Anson. . 

(1835) 40 E R 250 (253, 254) : 3 My & K 655 : 41 R R 164, Parrot v, Swectland. 

22a. (’39) 26 AIR 1939 Rang 46 (47) : 180 Ind Cas 69 (DB), P. Johnston v. 

Official Liquidator, Rangoon. 

[See also (’27) 14 AIR 1927 Lah 103 (104) : 8 Lali 257 : 99 Ind Cas 770 (DB), 
H. B. Morton v. E. Wood fall.] 

23. (’04) 31 Cal 57 (73) : 30 Ind App 238 (PC). 

24. (’18) 5 AIR 1918 Mad 82 (83) : 44 Ind Cas 523 (DB), Kristnaswami Iyengar 
v. Subramania Oanapathigal. 

(’83) 1883 Pun Re No. 66, Alliance Bank of Simla, Ltd. v. John Walsh. 

[See also (1823) 57 E R 174 (177) : 1 Sim & S 434, Winter v. Lord Anson.] 

24a. (1876) 25 W R (Eng) 481 (482) : 4 Ch D 562 (565) : 46 L J Ch 554 : 36 L T 
343 : 25 W R (Eng) 481, In re Brentwood Brick & Coal Co. 

(1801) 31 E R 1152 (1156), Austen v. Halsey. 
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In the ease of Webb v. Macpherson , 25 above referred to, where the 
sale was in consideration of a sum of money which the buyer undertook 
to pay by instalments, their Lordships of the Privy Council held that 
such undertaking was not a “contract to the contrary” within the 
meaning of this section. Their Lordships observed as follows: 

“.the Transfer of Property Act gives a statutory charge 

upon the estate to an unpaid vendor unless it be excluded by 

contract.You have to find something, either express 

contract, or at least something from which it is a necessary 
implication that such a contract exists, in order to exclude the 
charge given by the statute. In their Lordships’ opinion there is 
no ground whatever for saying that that charge is excluded by a 
mere personal contract to defer payment of a portion of purchase, 
money, or to take the purchase-money by instalments, nor is it, 
in their Lordships’ opinion, excluded by any contract, covenant, 
or agreement, with respect to the purchase-money which is not 
inconsistent with the continuance of the charge.” 20 

A mere undertaking by the buyer to discharge the creditor of 
the seller from out of the money in consideration of which the sale is 
made is not inconsistent with the existence of the charge and is not 
“a contract to the contrary.” The charge is, therefore, not excluded 
by such an undertaking. 27 The purchase-money in such cases does not 

25. (’04) 31 Cal 57 (72) : 30 Ind App 238 (PC). 

26. See also the undermentioned cases: 

(’39) 26 AIR 1939 Mad 590 (591) : 189 Ind Cas 158, Krishnaswami Mudaliar v. 
Vijairaghava Pillai. 

(’18) 5 AIR 1918 Mad 1045 (1047) : 39 Mad 997:37 Ind Cas 429 (FB), Sivasubra- 
mania Aiyar v. Subramania Aiyar. 

(’27) 14 AIR 1927 Lah 103 (103): 99 Ind Cas 770: 8 Lah 257 (DB), E . B. Morton 
v. E. Wood fall. (General principles of equity were applied as the Act is not exten¬ 
ded to the Punjab.) 

(’37) 24 AIR 1937 Mad 92 (93) : 170 Ind Cas 649, Achanta Chittamma v. Gunu 
setti Mureyya. 

27. (T8) 5 AIR 1918 Mad 1045 (1048) : 37 Ind Cas 429 : 39 Mad 997 (FB), Siva- 
subramania Aiyar v. Subramania Aiyar. (Overruling 33 Mad 446 and 10 Ind 
Cas 98.) 

(’21) 8 AIR 1921 All 54 (64): 43 All 314 : 60 Ind Cas 933 (DB), Rama Nand v. 
Sheo Doss. 

(18) 5 AIR 1918 Mad 1012 (1014) : 39 Ind Cas 405 *(DB), Kuncliithapatham 
Pillai v. Palamalai Pillai. 

C34) 21 AIR 1934 Oudh 240 (242): 10 Luok 26 : 149 Ind Cas 529 (DB), Baijnath 
v. Permeshwari Dayal. 

(’33) 20 AIR 1933 Oudh 33 (34) : 141 Ind Cas 468 :8 Luck 185 (DB), Daulat Ram 
v. Indrajit. 

(’10) 7 Ind Cas 639 (640) (All), Ear Chand v. Kishori Singh. 

(’38) 25 AIR 1938 Mad 457 (458) : 177 Ind Cas 648 (DB), Lakhshmayya Naidu v. 
• Purushothama. 

( 20) 7 AER 1920 Mad 385 (385, 386) : 54 Ind Cas 458 (DB), Thygaraja Mudaliar 
v. Seshappier. 

{ ooi 10 ?i? d Cas 291 (292 > < Mad )« Alwar Chett V v - Jagannatha Aiyar. (39 Mad 
997 : AIR 1918 Mad 1045 followed.) 
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lose its character by the direction to pay to another. 28 Nor is the charge 
excluded merely by the seller accepting a promissory note or other 
personal undertaking from the buyer or third party, 29 or by a recital 
that the purchase-money is reserved with the buyer in order that he 
may execute an hypothecation bond for that amount in favour of 
the seller 30 or by a recital that the consideration of money has been 


(’39) 26 AIR 1939 Mad 876 (877) : 187 Ind Cas 426, Ramakrishna v. Panchamal 
Narasimha. 

[But see (*13) 18 Ind Cas 336 (336) (All), Abadi Bibi v. Ilahi BaJchsh. (Referring 
with approval to 5 Ind Cas 87 which was overruled in AIR 1918 Mad 1045.) 

(’16) 3 AIR 1916 Oudh 143 (144, 145) : 33 Ind Cas 527 ,Mukta Pershad v Abdul 
Razaq. (Follows 5 Ind Cas 87 which was subsequently overruled in A I R 1918 
Mad 1045.)] 

28. (’33) 20 AIR 1933 Oudh 33 (34) : 8 Luck 185 : 141 Ind Cas 468 (DB), Daulat 
Ram v. Indrajit. 

(’42) 29 AIR 1942 Bom 67 (70): 199 Ind Cas 481 (DB), Shankar Bala v. Gotiram. 


29. (’ll) 11 Ind Cas 890 (891) (DB) (Mad), Kampiah Pillai v. Hari Roxo. 

(’30) 17 AIR 1930 Lah 568 (570) : 11 Lah 587 : 125 Ind Cas 330 (DB), Dyal Das 
Chanan Das v. Harkishan Singh. 

(’39) 26 AIR 1939 Mad 590 (592) : 189 Ind Cas 158, Krishnasxvami Mudaliar v. 
Vijiaraqhava Pillai. (The acceptance of interest under the pronote would not 
indicate waiver of the charge.) 

(’28) 15 AIR 1928 Mad 486 (486) : 107 Ind Cas 302 (DB), Bansilal Abeerchand v. 
Sriranganachiarammal. (There was an express stipulation that buyer should not 
alienate property until pronote was discharged— Held, this negatived the intention 
to abandon charge.) 

(’27) 14 AIR 1927 Mad 219 (221): 100 Ind Cas 10: 50 Mad 548 (DB), Swaminatha 
Odax/ar v. Subbarama Aiyar. (AIR 1926 Mad 903 approved.) 

(’25) 12 AIR 1925 Mad 215 (217): 84 Ind Cas 949 (DB), Munayya v. Krishnayxja. 
(’24) 11 AIR 1924 Mad 854 (854) : 82 Ind Cas 481, Authinarayana Aiyar v. 
Krishnaswamy Aiyar. (Vendor’s acceptance of bond by vendee to pay purchase 
money on happening of given event does not exclude vendor’s charge for unpaid 

purchase-money.) 

(’13) 18 Ind Cas 81 (82) (DB) (Mad), Vellaxyappa Chettiar v. Narayanan Chettyar. 
(It makes no difference if pronote was taken even before the execution of con¬ 
veyance.) ,. 

(1813) 35 E R 335 (337) : 2 Ves & B 306 : 13 R R 101, Grant v. Mills. (Accep¬ 
tance of bills of exchange is not accepting a security for money but only accepting 
a mode of payment.) 

(1827) 38 E R 658 (660) : 3 Russ 488 : 6 L J Ch 7 : 27 R R 171, Winter v. Lord 


Anson. 

(’27) 14 AIR 1927 Lah 103 (104) : 99 Ind Cas 770: 8 Lah 257 (DB), H. B. Morton 
v. E. Wood fall. 

(’83) 1883 Pun Re No. 66, Alliance Bank of Simla, Ltd. v. John Walsh. 

(’29) 16 AIR 1929 Mad 242 (242, 243) : 112 Ind Cas 621, Raniasubba Raju v. 
Seshamma. (Only part of purchase money paid—Balance agreed to be paid after¬ 
wards—Sale is not in consideration merely of covenant to pay and vendor’s charge 

is not lost.) 

(1843) 60 E R 157 (159) : 13 Sim 406 : 60 R R 371, Buckland v. Pocknell. 

(’21) 8 AIR 1921 All 74 (75) : 63 Ind Cas 495 : 43 All 544 (DB), Bashir Ahmed v. 

Nazir Ahmad. (Agreement to pay in instalments.) /rN _. ^ , 

(See however (’18) 5 AIR 1918 Mad 82 (83) : 44 Ind Cas 523 (DB), Krishna - 
stvami Iyengar v. Subramania Ganapathigal. (Promissory notes taken for 
money — It was held that the consideration was intended to be the covenant 

under the promissory note and not money.)] _ . 

30. (’13) 18 Ind Cas 199 (201) (DB) (Mad), Lakshmana Aiyar v. Sankaramoorthy 

Pillayan. 
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received . 31 In the undermentioned case of the Bombay High Court 81 * 
it was held that where the purchaser agreed to pay the purchase-money 
only after redemption of a mortgage on the property, this was a contract 
to the contrary and no charge arose. 

Where a mortgage is taken by the seller from the buyer for the 
purchase-money due, and thus a higher security than that afforded by 
the charge is taken, the inference would be that the charge is excluded 
or abandoned , 32 though such inference may be rebutted by a proof of 
an agreement to the contrary . 33 In B. M. A. B. S. Chettyar Firm v. 
Daw Ngwe?* where the seller had taken two promissory notes and a 
mortgage for the purchase-money, it was held that the purchase-money 
was replaced by the notes and the mortgage and that the question of 
any outstanding purchase-money was at once settled; it was no longer 
purchase-money which had not been paid, but was transformed into 
debts due on a mortgage and on two promissory notes; there was, 
therefore, no question of a charge for outstanding purchase-money. 
A contrary view, namely that the acceptance of a mortgage would not 
exclude the seller’s charge was expressed in the undermentioned case . 35 
It is submitted that this view is not correct.. Where a mortgage is 
executed, but is not registered, it is, however, clear that the lien is not 
excluded . 30 

Where in pursuance of an undertaking by the buyer to pay the 
creditors of the seller, the buyer enters into an agreement with the 
creditor and makes himself liable directly to him for the amount, the 
seller is freed from the liability to pay the creditor, and there is no 
longer any purchase-money payable by the buyer to the seller. Conse¬ 
quently, there is no longer any charge for unpaid purchase-money . 37 

31. Halsbury, Laws of England, Vol. XIX, page 15. 

(’16) 3 AIR 1916 Oudh 143 (145) : 33 I. C. 527, Afukta Pershad v. Abdul Bazaq. 
(*83) 1883 Pun Re No. 66, Alliance Bank of Simla, Ltd. v. John Walsh. 

(’26) 13 AIR 1926 Oudh 81 (83) : 91 Ind Cas 917 : 1 Luck 7 (DB), Hasan Bagar 
v. Sheo Narain Singh. 

[See however ('18) 5 AIR 1918 Mad 82 (84) : 44 Ind Cas 523 (DB), Kristtia- 
swami Iyengar v. Subramania Qanapathigal .] 

31a. (’42) 29 AIR 1942Bom67 (71): 199 I.C.481 (DB), Shankar Balaw.Gotiram. 

32. Halsbury, Laws of England, Vol. XIX, page 31, 

(’19) 6 AIR 1919 Nag 109(111): 15 Nag L R 109: 51 I.C. 721, Mulchand v. Bistw. 
(’27) 14 AIR 1927 Mad 219 (221): 100 Ind Cas 10: 50 Mad 548 (DB), Swaminatha 
Odayar v. Subbarama Aiyar. (Unregistered mortgage does not exclude lien.) 
(1808) 33 E R 778 (785) : 15 Ves 329 ; 10 R R 85, Macreth v. Synmons. 

33. Halsbury, Laws of England, Vol. XIX, page 31. 

34. (’34) 21 AIR 1934 Rang 190 (192) : 163 Ind Cas 1026. 

35. ('80) 17 AIR 1930 Lab 568 (570) : 11 Lali 587 : 125 Ind Cas 330 (DB), Dyal 
Las Chanan Das v. Harkishan Singh. 

36. (’20) 7 AIR 1920 Mad 152 (152) : 64 Ind Cas 503, Banganayaki Animal v. 
Parthasarathy. 

(’27) 14 AIR 1927 Mad 219 (221) : 100 Ind Cas 10 : 50 Mad 548, Swaminatha 
Odayar v. Subbarama Aiyar. 

37. ('ll) 12 Ind Cas 353 (354) : 36 Mad 348 (DB), Raghunatha Chariar v. 
Sadagopa Chariar. 

(’27) 14 AIR 1927 Mad 219 (221) : 60 Mad 648 : 100 Ind Cas 10 (DB), Swami - 
natha Odayar v. Subbarama Aiyar. (Third party taking a pronote from vendee.) 
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In the undermentioned case 38 it was held that the novation between the 
buyer and the creditor was a “contract to the contrary” and that there 
was consequently no charge. It is submitted that this reasoning is not 
correct. A subsequent contract between the buyer and a third party 
cannot operate as a contract between the seller and the buyer that no 
charge should exist. 

Where it is agreed between the seller , the buyer and a third party 
that the buyer should pay the purchase.money to the third party, and 
not to the seller, there is no longer any purchase-money payable to the 
seller and consequently there is no charge. 39 Similarly, where A, the 
father of B, a minor, sold property to x for 2600 rupees out of which a 
sum of S00 rupees was left with the buyer on condition that he should 
keep it until B attained majority and then pay it over to B, it was held 
that A had no charge under this clause for any purchase-money. 40 

Extinguishment and revival of charge : 

Where at the time of the sale there is a contract to the contrary 
excluding a charge, the charge does not arise at all, and there is no 
question of its revival later on. 41 But where a charge arises under this 
clause, but is extinguished subsequently it may, under certain circum¬ 
stances, revive. In the undermentioned case 43 A sold property to B who 
did not pay a part of the purchase-money. C pre-empted B and paid 
the purchase-money to A. Subsequently, the pre-emption was set aside 
and A sued B for the unpaid purchase-money. It was held that as soon 
as C paid the purchase-money to A, his charge under this clause was 
extinguished, and could not be enforced until A refunded to C the money 
received by him from C. It was assumed that on such re-payment, the 
charge would revive in favour of A. 

Estoppel : 

Where the seller endorsed upon the sale deed a receipt for the full 
purchase-money and delivered the title deeds to the buyer, and a third 
person relying upon this endorsement took a transfer of the property 
by way of mortgage, it was held that the seller was estopped under 
S. 115 of the Evidence Act from claiming a charge for the unpaid 
purchase-money against the transferee. 43. Independent of any question 

(’39) 26 AIR 1939 Mad 876 (877) : 187 lad Cas 426, Ramakrishna v. Panchamal 
Narasimha. 

(’18) 5 AIR 1918 Mad 1045 (1049): 39 Mad 997 : 37 Ind Cas 429 (FB), Sivasubra- 
mania Aiyar v. Subramania Aiyar. 

38 . (’27) 14 AIR 1927 Mad 219 (221) : 50 Mad 548 : 100 Ind Cas 10 (DB), 
Sivaminatha Odayar v. Subbarama Aiyar. 

39. (’10) 8 Ind Cas 674 (675) (DB) (Lab), Mania Dad v. Ghulam. 

40 . (’39) 26 AIR 1939 Mad 722 (724) : 189 Ind Cas 316 (DB), Chandra Kesavalu, 
v. Perumal Chcttiar. 

41 . (’27) 14 AIR 1927 Mad 219 (225) : 100 Ind Cas 10 : 50 Mad 548 (DB), 
Swaminatha Odayar v. Subbarama Aiyar. 

42. (’12) 17 Ind Cas 288 (289) : 16 Oudb Cas 1, Mubarak Ali Shah v. Adittya 
Prasad. 

43 . (09) 1 Ind Cas 614 (617) : 33 Bom 53 (DB), Tehilram Girdharidas v. 
Kashibai. 
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of estoppel it is clear that the transferee under the above circumstances 
would be a bona fide transferee without notice of the non-payment, 
against whom the charge is not enforceable under this clause. 

Limitation : 

A charge under this clause is enforceable within 12 veal's from the 
date of the conveyance under Art. 132 of the Limitation Act. See the 
Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., Art. 132, 
Note 7. 

13. Buyer’s duty to disclose facts—Paragraph 5, cl. (a).— 
This paragraph imposes an obligation on the buyer to disclose to the 
seller any fact as to the nature or extent of the seller’s interest in the 
property of which the buyer is aware but of which the seller is not 
aware and which materially increases the value of such interest. The 
words “nature or the extent of the seller’s interest” have reference to the 
title of the seller to the property sold. 1 Consequently, it is conceived, 
that apart from facts relating to title, the buyer is not bound to disclose 
to the seller any facts which may make it desirable for him to purchase 
the property. 3 It has been held in England that a vendee is not bound 
to disclose to the seller a coal mine existing under the land sold of which 
he is, but the seller is not, aware. 3 This would also be the law under 
this clause for, the fact of the existence of the coal mine, cannot be said 
to have reference to the title of the seller of the property. 

But though the non-disclosure of a fact not relating to title would 
not be- a breach of the obligation under this paragraph, the same may 
nevertheless be a material factor in considering whether a Court would 
enforce specific performance of the contract. In Ellard v. Lord 
Landafff a tenant obtained an agreement for lease in consideration of 
an old lease and suppressed the fact that the life on which the old lease 
depended was in extremis. In refusing specific performance of the 
contract Lord Eldon, L. C., observed as follows: 

All the material facts must be known to both parties; and is it 
not against all principles of equity, that one party, knowing the 
material ingredient in an agreement, shall be permitted to suppress 
it, and still call for specific performance?” 

The principle of Ellard's case appears to have been followed by the 
Indian Legislature in s. 22 of the Specific Relief Act, 1877, Illustration (a) 
•which is based on the facts of that case. 

14. Buyer’s duty to pay or tender purchase-money — 
Paragraph 5, clause (b). — Where there is a contract for sale, it is 


Note 13 

1. See (’96) 20 Bom 522 (532, 533) (DB), Haji Essa Sullieman v. Dayabhai 
. Parmanandas. 

2. (1850) 111 R R 414 (417) : 4 W R (Eng) Dig 53 : 22 Beav 402, Dolman v. 
Nohee. 

3. (1788) 29 E R 224 (234) : 2 Bro 0 C 400 : 4 Bro P C 258 : 2 R R 55, Fox v. 
Mackreth. 

[.See also (1821) 37 E R 814 (818) : Jaok 169 : 23 R R 15, Turner v. Harvey .] 

4 * (1810) 12 R R 22 (27) : 1 Ball & B 241. 
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the obligation of the buyer under the contract to pay the purchase, 
money; the obligation of the seller is to execute the conveyance. This 
clause enacts that this obligation to pay the purchase-money, in cases 
not covered by the proviso, is to be discharged at the time and place 
of completing the sale, and that such payment must be made to the 
buyer or to such person as he directs. 1 In cases coming within the 
proviso, it is provided that the amount of any incumbrance existing at 
the date of the sale, may be retained by the buyer and paid to the 
persons entitled thereto. But the clause does not.say anything as to 
when such payment is to be made. Under s. 46 of the Contract Act, 
where no time for the performance of the contract is specified, the 
engagement must be performed within a reasonable time, the question 
“what is a reasonable time” being, in each particular case, a question 
of fact. In cases covered by the proviso, therefore, the buyer must pay 
the amount retained by him to the persons entitled to it within a 
reasonable time from the date of the sale, though in some cases 1 ® it has 
been held that the payment must be made forthwith on the date of the 
sale deed and, in the undermentioned cases 1 b that there is no breach of 
contract until the payment by the buyer becomes impossible. The buyer 
is, however, not bound to pay or tender the purchase.money unless the 
seller is ready and willing to perform his part of the bargain by 
executing the conveyance . 2 

It has been seen in Note 5 on S. 54 that a transfer by a sale takes 
effect from the date of its execution and its operation is not postponed 
to the date of its registration. A sale must, therefore, be taken to be 
completed within the meaning of this clause, when it is duly executed 
by the seller. It cannot be said to be incomplete by the mere fact that 
it has not been registered. It has, however, been observed in the 
undermentioned case 3 that the duty of the buyer, under this clause is to 
pay the purchase-money at the time of the registration, on the 
assumption that the date of the registration is the date of the 
completion of the sale. It is submitted that this view is not correct. 

The principle underlying the proviso is that where a person 
contracts to buy property free from incumbrances, he agrees to pay full 

Note 14 

1. (’32) 19 AIR 1932 All 454 (456) : 142 Ind Cas 83 (DB), Mahtab Singh v. 
Collector of Saharanpur. 

la. (’25) 12 AIR 1925 All 488 (490) : 87 I. C. 804, Ram Narain v. Nihal Singh. 
(’29) 16 AIR 1929 All 121 (123) : 107 Ind Cas 679 (DB), Kallu v. Ram Das. 

(’36) 23 AIR 1936 All 598 (599) : 164 Ind Cas 665 (DB), Abdul Majeed v. Abdul 

Rashid. 

lb. (’27) 14 AIR 1927 Oudh 455 (456) : 2 Luck 731 : 104 Ind Cas 824 (DB), 
Mahomed Ainul Hag v. Abdullah Khan. 

[See also (’05) 16 Mad L Jour 20 (22) (DB), Thangammai Nachiar v. 
Subbammal.] 

2. (’23) 10 AIR 1923 Sind 50 (52) : 16 Sind L R 278 : 77 Ind Cas 897 (DB), 
Begraj v. Alisher. 

3 . (’37) 24 AIR 1937 Nag 246 (247) : 172 Ind Cas 680 : I L R (1938) Nag 45 (49), 
Shankarrao v. Bhujangrao. (Section 55, clause 1 (b) referred to in the reports is 

a mistake for Section 55, clause 5 (b).J 
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value for the property and that where there are incumbrances thereon, 
it is but just that he should retain the amount of the incumbrances out 
of the purchase-money and pay it to the persons entitled to it, in order 
to safeguard himself. But this is all he can do; he cannot break the 
contract on the ground that the property is subject to incumbrances . 4 
The amount retained by the buyer will be “purchase.money” and if it 
is not paid by the buyer to the incumbrancer, it must be paid to the 
seller. 4a In this respect a sale free of incumbrances differs from the sale 
subject to incumbrances. In the latter case what is sold is really the 
equity of redemption. The amount payable on the incumbrance is 
really not "purchase-money” at all and the seller is not concerned as to 
whether and when the money is paid , 5 though there is, in such cases, 
an implied contract by the buyer to indemnify the seller against any 
loss caused to the seller by reason of a non-payment of the incumbrance . 6 

The question whether a sale is free of incumbrances or is one 
subject to incumbrances is a question of fact. The true test would appear 
to be whether after the sale the seller remains liable either personally 
or in respect of his other properties. If he is so liable the sale is really 
one free of incumbrances although the parties might have stated it to 
be one subject to incumbrances . 7 On the other hand if he is not so 
liable the sale though stated to be free of incumbrances is really one 
subject to incumbrances . 8 

Where the sale deed itself contains a direction by the seller to the 
buyer to pay a third person and the matter does not fall within the 
proviso, the question whether the money retained by the buyer for * 
payment to the third person is "purchase-money” which the seller is 
entitled to recover in the event of non-payment to the third person. 


Section 5S 
Note 14 


4. (T7) 4 AIR 1917 Low Bur 166 (167) : 35 Ind Cas 373 (DB), Maung Po Te v. 
Mating Shwe Ko. 

(’07-08) 4. Low Bur Rul 86 (87), Ba Pe v. Ma Ma. 

(1847) 41 E R 1002 (1005) : 2 Ph 413 : 78 R R 123, Lacey v. Ingle. 

(’07-08) 4 Low Bur Rul 224 (226), H. McDonald v. C. B. Wills. (Principles of 
S. 55 (5) (b) applied, though T. P. Act not in force in the province.) 

4a. (’36) 23 AIR 1936 Mad 528 (530) : 168 Ind Cas 588, Sethurama Aiyar v. 
Ramachandra Aiyar. 

5. (T6) 3 AIR 1916 Ondh 143 (144) : 33 Ind Cos 527, Mukta Pershad v. Abdul 
Raeaq. 

(’83) 10 Cal 92 (95) : 13 Cal L R 164, In re Reference to the Board of Revenue. 

6. (T2) 16 Ind Cas 73 (74) (DB) (Cal), Ram Barai Singh v. Mohendra Prosad 
Singh. 

(’18) 5 AIR 1918 Mad 1135 (1136) : 38 Ind Cas 188 (DB), Kaliyammal v. 
Kolandavela Qoundar. 

( 33) 20 AIR 1933 Mad 424 (426) : 56 Mad 724 : 144 Ind Cas 550, Navamani 
Nadar v. Vedamanicka Nadar. 

7. (’34) 21 AIR 1934 AU 406 (418) : 149 Ind Cas 781 : 66 All 766 (FB), Mt. 
■ Naima Khatun v. Basant Singh. 

8. (’34) 21 AIR 1934 All 406 (422) : 56 All 766 : 149 Ind Cas 781 (FB), Mt. 
Natma Khatun v. Basant Singh. 

(35) 22 AIR 1935 Lah 50 (51) : 152 Ind Cas 645, Bahadur Chand \. Bahadur 
. Singh. 

[See also (’26) 13 AIR 1926 All 352 (356) : 94 Ind Cas 1048 (DB), Charan Singh 
y. Oaneshi Ltd .] 
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Section 55 depends upon the nature of the direction and the intention of the parties. 
Note 14 The test to be applied is to find out whether the covenant implied in 

the direction is a pure contract of indemnity or not. If the covenant 
is a pure contract of indemnity, the seller will not be entitled to claim 
any money as the balance of the purchase-money still remaining with 
the buyer and as being payable to him. But if it is not a contract of 
pure indemnity, he may have to pay the purchase-money in accordance 
with the directions of the seller and the latter would be entitled to 
receive the same if either the directions are not complied with, or the 
purpose, for which the said money was retained in the hands of the 
buyer, became incapable of fulfilment. 9 

In this class of cases, where the direction specifies a time within 
which the payment is to be made, the payment must be made within 
that time. Where no time is specified such payment must, under s. 46 
of the Contract Act, be made within a reasonable time from the date of 
the sale deed. 10 A contrary view has, however, been held in the under¬ 
mentioned case, 11 namely that the payment must be made on the date 
of the sale itself. 

Remedy of seller : 

The seller is always entitled to recover personally from the buyer 
the unpaid purchase-money as a debt due. 12 A suit for so recovering it 
would be governed by Art. Ill, Limitation Act. 13 This personal liability 
of the buyer cannot be transferred by him to any other person. Thus, 
a transferee from the buyer is not personally liable to the seller for the 
* unpaid purchase-money. 14 Where there is an express contract embodied 

in the registered sale deed for payment of purchase-money, a suit for 

9 . (’36) 23 AIR 1936 Mad 528 (530) : 168 Ind Cas 588, Sethurarna Aiyar v. 
Ramachandra Aiyar. 

10 . (’37) 24 AIR 1937 Lah 608 (609) : 172 Ind Cas 438, Firm Gujar MaU 
Kundanlal v. Firm Paras Ram-Sundar Lai. 

(’33) 20 AIR 1933 All 386 (388): 143 Ind Cas 821:55 All 490 (DB), Unbar Singh 
v. Kashi Prasad. 

(’07) 6 Cal L Jour 398 (402) (DB), Daswant Singh v. Shah Ramjan Ali, 

(’31) 18 AIR 1931 All 95 (96) : 124 Ind Cas 764: 52 All 761 (DB), Sheopati Singh 
v. Jagdeo Singh. 

11. (’12) 14 Ind Cas 244 (245) : 34 All 429 (DB), Raghubar Rai v. Jaij Rax. 

12 . (’31) 18 AIR 1931 All 99 (100, 101) : 130 Ind Cas 198 : 52 All 901 (DB), 
Raghukul Tilak v. Pitam Singh. 

(’14) 1 AIR 1914 All 131 (132,133): 25 Ind Cas 208, Megh Raj v. Abdullah Khan. 
(’36) 23 AIR 1936 All 870 (872) : 166 Ind Cas 908 (DB), Ram Chander v. Ram 
Chander. 

(’05) 2 All L Jour 379 (383) (DB), Uttam Ishlok v. Phulman Rax. 

(*19) 6 AIR 1919 Mad 367 (368) : 49 Ind Cas 313 (DB), Komu Kutti v. Kumara 
Menon. (Buyer undertaking to pay simple money debts—Non-payment—Seller 
can recall direction to pay and recover the purchase-money.) 

[Sec also (’35) 22 AIR 1935 Lah 50 (51) : 152 Ind Cas 645, Bahadur Chand v. 
Bahadur Singh.] 

13 . See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., 
Notes on Art. 111. 

14. (’24) 11 AIR 1924 Mad 358 (359) : 76 Ind Cas 1006 (DB), Venkataratnam v. 
Official Receiver. 

(’14) 1 AIR 1914 All 131 (134) : 25 Ind Cas 208, Megh Raj v. Abdullah Khan. 
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recovery of such money on that contract personally from the buyer 
would be governed by Art. 116 of the Limitation Act. 15 But apart from 
the personal remedy which the seller may have under this clause or on 
any express contract which he may have entered into in the deed of 
sale, the seller has, under para. 4, cl. lb), a charge on the property in 
the hands of the buyer for the purchase-money and for interest from 
the date of the delivery of possession. 10 ® (See Note 12.) 

Where the buyer under a contract for sale does not pay the 
purchase-money at the time of completing the sale, the seller will be 
entitled to put an end to the contract under S. 39 of the Contract Act. 
He may also claim damages under section 73 of the Contract Act. 16 
Similarly, where the buyer retains the amount of any incumbrance by 
virtue of the proviso and does not pay it to the persons entitled thereto 
within a reasonable time from the date of the sale, the seller would be 
entitled to sue for damages under S. 73 of the Contract Act, 17 though 
he would not be able to avoid the sale itself on the ground of the 
breach of the obligation under this clause. The words “and shall pay 
the amount to the persons entitled thereto” must, however, be taken to 
apply only when the amount retained is sufficient to discharge the prior 
incumbrance. 18 Where A sold to B property free of incumbrances and 
stated that a certain amount was to be retained to pay C, a prior 
incumbrancer, and it was found that it was insufficient to pay C, it was 
held that B was not bound to pay the amount either to A or to C, but 
may retain it until the property is made free of the incumbrance. 10 

15. See The Authors’ Commentaries on the Limitation Act , 2nd (1942) Edn., 
Art. 116 Note 15. 

15a. (’05) 2 All L Jour 379 (383) (DB), Vttam Ishlok v. Phulman Rai. 

(’14) 1 AIR 1914 All 131 (133) : 25 Ind Cas 208, Megh Raj v. Abdullah Khan. 
(’31) 18 AIR 1931 All 99 (101) : 130 Ind Cas 198 : 52 All 901 (DB), Raghukul 
Tilak v. Pitam Singh. 

16. (’32) 19 AIR 1932 All 454 (456): 142 Ind Cas 83 (DB), Mahtab Singh v. Col¬ 
lector of Saharanpur. 

[See (’36) 23 AIR 1936 All 598 (599) : 164 Ind Cas 665 (DB), Abdul Majeed v. 

' Abdul Rashid.'] 

17. (’34) 21 AIR 1934 All 617 (617) : 149 Ind Caa 304, Mathura Prasad v. Ram 
Sarup. 

(’28) 15 AIR 1928 Oudh 148 (151): 106 Ind Cas 831 (DB), Bishun Dayal v. Gaya 
Prasad. (On the death of vendee, his 6on was held responsible for paying damages.) 
(’07) 6 Cal L Jour 398 (402) (DB), Daswant Singh v. Shah Ramjan AH. 

(’37) 24 AIR 1937 Nag 246 (247, 248) : 172 Ind Cas 680 : I L R (1938) Nag 45, 
Shankarrao v. Bhujangrao. 

18. (’40) 27 AIR 1940 Cal 380 (382) : 190 Ind Cas 494, Tripura Charan v. 
Nikunja Behari. 

(’12) 15 Ind Cas 854 (855) (All), Badri Das v. Jiwan Lai. (21 All 223 (PC) fol¬ 
lowed.) 

19. (’99) 21 All 223 (226, 227) : 26 Ind App 45 (PC), Muhammad Siddig Khan 
v. Nasir TJUah Khan. 

( 40) 27 AIR 1940 Cal 380 (383) : 190 Ind Cas 494, Tripura Charan v. Nikunja 
Behari. 

however (’26) 13 AIR 1926 Mad 1031 (1032) : 97 Ind Cas 586 (DB), 
Chokkalinga Tambiram v. Ramanadan. (In this case it was clearly understood 
, between the parties that prior mortgages were subsisting and that the payment by 
the vendee would not fully disoharge the liability—21 All 223 (PC) distinguished.)] 

T.P.69. 
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In a Claim for purchase.money against the buyer it is not necessary 
that the seller should show that he had suffered any damage on the 
ground of any non-payment. The reason is that the purchase-money is 
payable not as any compensation for any loss suffered by the seller but 
as a debt due. 20 Even in a suit for damages for breach of the obligation 
to pay the purchase-money, the general trend of opinion is that the 
seller is not bound to show that he has actually suffered any damage, 21 
though a contrary view has been held in some cases. 22 

But where a claim is made by the seller for damages as on a 
breach of an implied or an express contract of indemnity, he is bound 
to show loss or damage before he can succeed. A suit of that kind 

The buyer must make an attempt to pay the incumbrancer at a reasonably 
early period so as to discover whether the amount retained is short of the amount 
due, see : (’17) 4 AIR 1917 Oudh 128 (130, 131) : 40 Ind Cas 261, Mazhar Ali v. 
Ali Asghar. 

20. (’14) 1 AIR 1914 All 131 (132): 25 Ind Cas 208, Megh Raj Vaish v. Abdullah 
Khan. 

(’37) 24 AIR 1937 Lak 608 (609) : 172 Ind Cas 438, Firm Gujar Mai Kundanlal 
v. Firm Paras Ram Sunder Lai. 

(’34) 21 AIR 1934 All 406 (422) : 149 Ind Cas 781 : 56 All 766 (FB), Mt. Naima 
Khatun v. Basant Singh. 

(’36) 23 AIR 1936 All 870 (872) : 166 Ind Cas 908 (DB), Ram Chander v. Ram 
C hander. 

(’ll) 12 Ind Cas 353 (354, 355) : 36 Mad 348 (DB), Raghunatha Chariar v. 
Sadagopa Chariar. 

(’31) 18 AIR 1931 All 95 (97) : 124 Ind Cas 764 :52 All 761 (DB), Shcopati Singh 
v. Jagdeo Singh. 

[See also (’25) 12 AIR 1925 Lah 405 (406) : 90 Ind Cas 164, Sansari v. Mt. 
Rahmi. (Money left with vendee to redeem mortgages on property other than the 
property sold—Vendee not redeeming—Vendor’s duty was to redeem property or 
ask vendee to refund money.) 

(’06) 16 Mad L Jour 20 (21) (DB), Thangammai Nachair v. Subbammal.) 

21. (’31) 18 AIR 1931 All 754 (755) : 133 Ind Cas 604 : 53 All 946 (DB), Shiam 
Lai v. Abdul Salam. 

(’10) 7 Ind Cas 269 (269) : 34 Mad 479, Ansur Subba Naidu v. Bathula Beebee. 
(’12) 14 Ind Cas 244 (245) : 34 All 429 (DB), Raghubar Rax v. Jaij Rai. 

(’09) 4 Ind Cas 1121 (1122) (DB) (Mad), Ranganadham Pantulu v. Balarama 
Doss. (Direction in sale deed to pay third party—Money not so paid—Vendor can 
recover purchase-money with interest — He need not have paid the creditor before 
filing the suit—23 Mad 441 followed.) 

(’09) 1 Ind Cas 621 (622) (Mad), Nayapati Ranganadham v. Praguda Appala. 
(23 Mad 441 followed.) 

(’30) 17 AIR 1930 Pat 46 (49) : 122 Ind Cas 244 : 8 Pat 860, Ram Rachhya Singh 
v. Raghunath Prasad. 

[See also (’14) 1 AIR 1914 Mad 655 (656) : 38 Mad 791 : 24 Ind Cas 873 (DB), 
Ramalingathudayan v. Unnamalai Achi. (Where the defendant’s promise is 
an absolute one to do a particular thing as to discharge or acquit the plaintiff 
from such a bond, an action may be brought the moment he has failed to perform 
his contract, and a plea of non-damnification would be bad.)] 

22. (’34) 21 AIR 1934 All 406 (422) : 149 Ind Cas 781 : 56 All 766 (FB), Mt. 
Naima Khatun v. Basant Singh. 

(’06) 16 Mad L Jour 20 (22) (DB), Thangammai Nachiar v. Subbammal. 

(’04) 14 Mad L Jour 285 (286) (DB), Pundi Dorasami Tever v. Lakslimanan 

Chetty. 

(’33) 20 AIR 1933 Nag 379 (382) : 149 Ind Cas 1200 : 29 Nag L R 298 (DB)„ 
Bhanji Indraji v. Govind Atmaram. 
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would be governed by Art. 83 of the Limitation Act 23 or by Art. 116 of 
that Act where the contract of indemnity is contained in a registered 
deed. 24 

Contract to the contrary : 

This clause applies only where there is no contract to the contrary. 
Where the purchase-money is contracted to be paid before the Sub- 
Registrar, there is a contract to the contrary and the amount need not 
be paid at the time of the execution of the sale deed. 20 In Ram 
Raghubir Lai v. United Refineries (Burma) Ltd. 26 A agreed to sell 
to X or his nominee certain immovable property. There was no provision 
that in the case a nominee being mentioned, X should remain liable for 
the balance of the purchase-money. The conveyance was made to a 
nominee as buyer who undertook to pay the balance. It was held by 
their Lordships of the Privy Council that the nominee was substituted 
for X and that the latter was therefore under a personal liability to pay 
the purchase-money. 

Tender of amount : 

A tender of purchase-money is sufficient to discharge the obligation 
under this clause. 27 

15. Third party if can enforce contract between A and 
B as to payment of purchase-money. — Where A sells property 
to B and B, the buyer, retains a portion of the purchase-money for 
paying a third party, B does not thereby become personally liable to the 
third party. 1 Even where B expressly undertakes with A to pay a 
creditor of the latter, such creditor cannot enforce the contract, as he 
has no privity of contract with B, 2 the general principle being that a 

23. See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn 
Art. 83, Note 7. 

24. See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn. 
Art. 118, Note 15. 

25. (’10) 8 Ind Cas 804 (804) (DB) (Mad), Vythinatha Aiyar v. Bhcemachariar. 

26. (’33) 20 AIR 1933 P C 143 (145) : 60 Ind App 183 : 11 Rang 186 : 142 Ind 
Cas 788 (PC). 

27. (’10) 8 Ind Cas 804 (804) (DB) (Mad), Vythinatha Aiyar v. Bheemachariar. ' 

Note 15 

1. (’23) 10 ArR 1923 P C 54 (54): 95 Ind Cas 970 (PC), Nanku Prasad Singh v. 
Kamta Prasad Singh. (AIR 1919 Pat 583 affirmed.) 

(’12) 13 Ind Cas 304 (304): 34 All 63 : 39 Ind App 7 (PC), Jamna Das v. Ram 
Autar. 

(’36) 23 AIR 1936 Oudh 313 (315): 12 Luck 215: 162 Ind Cas 451 (DB), Wali 
Uddin Ahmed v. Ram Rakhan Singh. 

( >t 9) 6 , A1 ? 1919 Pat 588 (584) : 78 ^ Caa 545 ( DB )» Ka ' nta Prasad Singh v. 
Nanku Prasad Singh. 

(1800) 81 E R 724 (726) : 5 Yes 534, Butler v. Butler. 

V? 4) An !i 93 f AU 770 < 772 ) : 149 Ind Cas 93, Ikram Ullah Khan v. 

tiahun Buz. (Creditor has no charge on the property.) 

sfn^h AIR 1928 ^ 459 ^ S 76 lDd CaS 940, Ch6t Kuaf V ‘ Q*™* 1 ** 

(’26) 18 AIR 1926 Pat 474 (477): 5 Pat 468 : 96 Ind Cas 287 (DB), Achutta Ram 
v. Jaxnandan Tewary. 
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Section 55 third party cannot enforce a contract between A and B. 3 The buyer does 

Notes 15-16 not, by reason merely of his contract with the seller, become a trustee 

for the creditor. 4 

But where the parties to the contract stand in a fiduciary relation 
to the stranger such as trustee, guardian or a person in close relation, 
ship, the stranger may enforce the contract which is for his benefit. 5 In 
the undermentioned case 6 where A agreed with his son B before marriage 
of the latter, to pay B’s intended wife karchi pandan monthly of the 
value of Rs. 500 for her life, it was held that the w r ife was, in equity, 
entitled to enforce her claim against A. 

Where, however, on the faith of the contract between A and B, 
that B should pay a third party, B enters into direct relationship with 
the third party and makes himself personally liable to him, the third 
party can, of course, sue B on the contract. 7 

16. Liability for loss from destruction, etc,, after passing 
of ownership—Paragraph 5, clause (c)— In England a contract 

(’30) 17 AIR 1930 Mad 382 (389):53 Mad 270: 124 Ind Cas 55 (FB), Subbu Clictti 
v. Arunachalam. 

(’30) 17 AIR 1930 Mad 567 (567, 568) : 123 Ind Cas 42, Md. Ismail Saheb v. 
Rasod Bi. 

(’34) 21 AIR 1934 Pat 1 (2): 148 Ind Cas 23, Mt. JaleshwarKuerv. Sheonarayan. 
(But if usufructuary mortgagee is dispossessed by such transferee then transferee 
is liable to repay the mortgage-debt.) 

3. (’22) 9 AIR 1922 P C 176 (177) : 66 Ind Cas 107 (PC), Nathukhan v. Burto- 
nath Singh. 

(’ll) 9 Ind Cas 988 (989) (Cal), Deb Narain Dutt v. Ram Sadlian Mandal. 

[See also (’33) 20 AIR 1933 Lah 658 (658) : 145 Ind Cas 349, Chattar Singh v. 
Punjab d Sind Bank, Ltd. (Vendee paying the mortgagee—Sale declared void 
subsequently—Remedy of the vendee lies against the vendor and not against the 
mortgagee.)) 

4. (’16) 3 AIR 1916 All 232 (233) : 33 Ind Cas 351 : 38 All 209 (DB), Jamna Das 
v. Ram Autar. 

(’25) 12 AIR 1925 Cal 599 (602) : 88 Ind Cas 49 : 52 Cal 100 (DB), Shreelal v. 
Madan. 

(But see (’33) 20 AIR 1933 Lah 178 (179) : 141 Ind Cas 490, Gauri Shankar v. 
Mangal. 

(’18) 5 AIR 1918 Cal 941 (942) : 36 Ind Cas 792 (DB), Divarka Nath Ash v. 

Priya Nath Malki. (Following AIR 1914 Cal 129.) 

(’14) 1 AIR 1914 Cal 129 (131) : 41 Cal 137 : 20 Ind Cas 630 (DB), Deb Narain 
v. Ram Sadhan. (This case was decided on its peculiar facts.) 

(’27) 14 AIR 1927 Mad 421 (421) : 99 Ind Cas 676, Krishnasami Patter v. 
Gopalakrishna Reddiar.'] 

5. (’18) 5 AIR 1918 Cal 941 (942) : 36 Ind Cas 792, Dwarka Nath Ash v. Priya 
Nath Malki. 

(’14) 1 AIR 1914 Cal 129 (131): 20 Ind Cas 630 (632): 41 Cal 137 (DB), Deb Naravi 
v. Ram Sadhan. (Buyer communicated to the creditor and acknowledged the 

liability.) „ , nnn ... TT 

(’32) 19 AIR 1932 Oudh 82 (84) : 134 Ind Cas 1011 : 7 Luck 292, Mt. Husaini 

Bandi v. Gauhar Begum. 

6. (’10) 7 Ind Cas 237 (239) : 32 All 410 : 37 Ind App 152 (PC), Khwaja Muham¬ 
mad Khan v. Husaini Begum. 

7. (’35) 22 AIR 1935 Mad 115 (116) : 155 Ind Cas 302 (DB), Yenkatareddi v. 
Varaisimha Rao. 



eights and liabilities of buyer and seller 1099 

for sale of real property makes the buyer, the owner in equity of the 
estate, with the consequence that he has to bear any loss arising from 
the destruction, injury or deterioration of the property not caused by 
the seller. 1 If the seller in possession spends money for repairing any 
such damage or injury, he can recover the amount from the buyer. 
But if the loss or destruction is due to the fault or the negligence of the 
seller 3 or if he delays the completion of the contract, 4 the loss must be 
borne by the seller himself. This clause enacts the above principles of 
English law, the only difference being that under the Act ownership 
passes only by conveyance, while under the English law the contract for 
sale itself passes the ownership in equity to the buyer. 

17. Payment by buyer of public charges, etc., on passing 
of ownership—Paragraph 5, clause (d). — As between the buyer 
and the seller, the buyer under this clause is under an obligation to pay — 

(1) all public charges which may become payable in respect of the 

property, 

(2) rent which may become payable in respect of the property, and 

(3) the principal monies due on any incumbrances subject to which 

the property is sold and the interest thereon afterwards 
accruing due. 1 

The liability of the buyer under this clause attaches as an incident 
of the property sold, in the absence of a contract to the contrary, and 
is complete when the property passes. 2 The rights and liabilities are, 
however, only as between the buyer and the seller and do not in any 
way affect the rights of third parties. Where property which was the 
subject of a yearly tax was sold in the middle of the year, it was held in 

Note 16 

1. (1692) 23 E R 781 (781) : 2 Yern 280, Cass v. Rudele. 

(1864) 33 L J Ch 639 (640): 12 W R (Eng) 683 : 10 L T (N S) 287 : 4 N R 9 : 143 

R R 425, Poole v. Adams. 

(1801) 31 E R 1088 (1089) : 6 Yes 349 : 5 R R 327, Paine v. Meller. 

(1805) 32 E R 1205 (1206) : 11 Ves 559 : 8 R R 247, Ex parte Mi nor. (The con- 

tract not being complete and binding the loss fell upon the vendor.) 

(1816) 56 E R 195 (198) : 1 Madd 632, Hartford v. Purrier. 

2. (1849) 50 E R 1061 (1064) : 12 Beav 260 : 19 L J Ch 140 : 13 Beav 91 : 85 
R R 89, Robertson v. Skelton. 

(1864) 33 L J Ch 639 (640) : 12 W R (Eng) 683: 10 L T (N S) 287 : 4 N R 9 : 143 
R R 425, Poole v. Adams. 

[See also (1881) 29 W R (Eng) 546 (548) : 18 Ch D 1 : 50 L J Ch 472 : 44 L T 
787 : 45 J P 829, Rayner v. Preston.] 

3. (1873) 21 W R (Eng) 179 (180) : 42 L J Ch 225 : 8 Ch 173 : 27 L T 840, 
Phillips v. Silvester. 

4. (1816) 56 E R 550 (550) : 3 Madd 394 : 18 R R 251, Foster v. Deacon. 

Note 17 

1. See (’07) 30 Mad 461 (463) : 17 Mod L Jour 250 (DB), Mangalathammal v. 
Narayanaswami Aiyar. (Same principles apply to court sales.) 

2. (’06) 29 Mad 519 (523): 16 Mad L Jour 563 (DB), Gopi Setti Narayanaswami 
Naidu v. Raja Kavali Arunachella Row. 
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the undermentioned case 3 that the buyer was, as against the municipality 

hound to pay the whole tax and not merely for instalments accruing due 
after the date of sale. 


If the buyer fails to make a payment which he is, under this 
clause, hound to pay, with the consequence that the seller is forced to 
pay it, the seller will be entitled to recover such amount from the buyer 
under S. G9 of the Contract Act. Similarly, where the seller is bound to 
make a payment, as for instance, rent accruing due prior to the date of 
sale 4 and he fails to pay it, and the buyer has to pay it, the buyer can 
recover the same from the seller under s. 69 of the Contract Act . 5 
A buyer making a payment which he is himself bound to pay is only 
performing his own obligation and cannot obviously recover it from the 
seller under s. 69 of the Contract Act . 6 

18. Property sold subject to incumbrances—Incumbran¬ 
ces found invalid —Who gets the benefit? —In Izzatunnisa 
Beg am v. Kunwar Per tab Singh , 1 where property was sold subject 
to certain incumbrances, and it was afterwards found that they were 
invalid, their Lordships of the Privy Council observed as follows : 

“On the sale of property subject to encumbrances the vendor 
gets the price of his interest, whatever it may be, whether the 
price be settled by private bargain or determined by public compe¬ 
tition, together with an indemnity against the encumbrances 
affecting the land. The contract of indemnity may be express or 
implied. If the purchaser covenants with the vendor to pay the 
encumbrances, it is still nothing more than a contract of indemnity. 
The purchaser takes the property subject to the burthen attached 
to it. If the encumbrances turn out to be invalid, the vendor has 
nothing to complain of. He has got what he bargained for. His 
indemnity is complete. He cannot pick up the burthen of which 
the land is relieved and seize it as his own property. The notion 
that after the completion of the purchase the purchaser is in some 
way a trustee for the vendor of the amount by which the existence 
or supposed existence, of encumbrances has led to a diminution of 
the price, and liable, therefore, to account to the vendor for 
anything that remains of that amount after the encumbrances are 
satisfied or disposed of is without foundation. After the purchase 


3. (’07) 30 Mad 423 (425) : 17 Mad L Jour 306, Chairman, Municipal Council, 
Nellore v. Dwarapally. 

4. (’26) 13 AIR 1926 Cal 385 (387) : 90 Ind Cas 851 : 52 Cal 914 (DB), Eastern 
Mortgage <£ Agency Co. v. Fazlul Karim. 

(’27) 14 AIR 1927 Mad 1060 (1061) : 107 Ind Cas 412, Sinthamani Chetti v. 
Arunachalam Chettiar. 

5. (’26) 13 AIR 1926 Cal 385 (391) : 52 Cal 914 : 90 Ind Cas 851 (DB), Eastern 
Mortgage <£ Agency Co. v. Fazlul Karim. 

6. (’16) 3 AIR 1916 Mad 980 (982) : 39 Mad 795 : 31 Ind Cas 255, Jagapatiraju 
v. Sadrusannama Arad. 

Note 18 

1. (’09) 3 Ind Cas 793 (794) : 31 All 583 : 36 Ind App 203 (PC). 
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is completed, the vendor has no claim to participate in any benefit 

which the purchaser may derive from his purchase.” 2 
The buyer is, in fact, entitled to contest the validity of the in^im- 
brances. 3 

On the sale of property free of incumbrances , on the other hand, 
where the buyer retains a portion of the purchase-money to pay off the 
prior incumbrances, it cannot be said that the seller gets the price of 
his interest until the prior incumbrances, free of which the property is 
sold, are paid off. Until then the money retained by the buyer retains 
the character of unpaid purchase-money. If under such circumstances, 
the incumbrances turn out to be invalid, or for some other reason a 
lesser amount than that retained, is to be paid, the amount not paid, 
-or the balance of the amount remaining unpaid, as the case may be, 
must be paid to the seller as unpaid purchase-money . In the under¬ 
mentioned case 4 A sold to B property x for Rs. 3,000 out of which 
Rs. 928-8-0 were to be retained by the buyer to discharge a prior mortgage. 
That mortgage comprised only property x and no other. By reason of the 
subsequent passing of the U. P. Agriculturists’ Relief Act, XXVII of 1934, 
the amount payable under the mortgage was reduced to Rs. 732-13-0 
and the vendee discharged the mortgage by paying only Rs. 732-13-0. 
A thereupon sued B for the balance of Rs. 195-11-0. It was held that he 
was entitled to recover. It is submitted that the view is not correct. 
The sale in the above case is clearly one subject to the mortgage and 
consequently the buyer would be entitled, according to the Privy Council 
decision, to the benefit. As to the test to see whether a sale is free of 
incumbrances or is one subject to incumbrances, see Note 14. 

19. Buyer entitled to rents and profits, etc. — Paragraph 6, 
clause (a). — "Where, under the sale, the buyer is entitled to get 
possession of the property at once, he will be entitled to damages for 
the period he is kept out of possession for no fault of his. 1 

20. Buyer’s charge — Paragraph 6, clause (b). — This clause 
•enacts that if, before the title passes to the buyer, the latter has paid 
purchase-money or earnest-money, he has a charge on the seller’s 
interest on the property for the amount of the purchase-money, etc., 


2. See also the following cases : 

•(’09) 1 Ind Caa 106 (108) : 33 Bom 311 (DB), Oanesh v. Purushottam. (There is 
nothing to prevent him from benefiting by the clearance of any claim upon the 
property even if he has himself to sue to procure it.) 

■( 16) 8 AIR 1916 Mad 980 (982) : 39 Mad 795 : 31 Ind Cas 255, Jagapatiraju v. 
Sadrusannama Arad. 

'(’37) 24 AIR 1937 Oudh 159 (164) : 165 Ind Cas 373 : 12 Luck 640, Rani Kanie 
v. Murtaea Husain. 

(1787) 29 E R 87 (88) : 2 Bro C C 151, Tweddel v. Tweddel. 

3. (’18) 21 Ind Cas 79 (80) (Cal), Achutanand Bhattacharya v. Ram Nath 
Bhattacharya. 

-4. (’40) 27 AIR 1940 All 851 (352): I L R (1940) All 340 : 190 Ind Cas 486 (DB), 
Rameshwar Dayal v. Hari Kishen. 

Note 19 

4- (’85) 22 AIR 1935 Oudh 142 (142): 153 L C. 811, Gouri Shankar v. Munnu. 
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provided he has not improperly declined to accept delivery of the 
property. 1 It follows the English law, that a purchaser has got a hen 
for the money paid by him on the vendor’s interest when the contract 
goes off. 2 The principles underlying this rule were stated by Vice 
Chancellor Kindersley, in Wytlies v. Lee 3 as follows : 

“ Suppose a person, absolute beneficial owner in fee of an estate, 
contracts to sell it, and the purchaser pays the deposit in part 
payment of the purchase-money, and by reason of the vendor 
being unable to make a title or from any other reason, not being 
misconduct on either side, the contract goes off and cannot be 
completed; has the purchaser a lien on the estate for his deposit ? 
.... Now that question I have looked at in three different points 
of view : 

(1) With reference to natural justice, irrespectively of any 

specific rule of law; and it does appear to me that it is 
consistent with natural justice, that if a purchaser, on 
the faith of the contract being completed, and the estate 
becoming his, has advanced money in payment or part- 
payment for the purchase, he has advanced it under 
circumstances which entitle him to say, ‘if you cannot 
complete, not only are you bound to give me back my 
money, but I have a right to a lien on the estate.’ 

(2) With reference to the general law of this Court I do not 

mean with reference to decided cases, but to the general 
law and principles of this Court: This is clear, that the 

Note 20 

1. (’38) 25 AIR 1938 Rang 367 (368) : 178 Ind Cas 822 (DB), JJ Tha Nyo v. M. 
M. R. M. Chettyar Firm. 

(’37) 24 AIR 1937 Bom 142 (143): I L R (1937) Bom 140 : 167 Ind Cas 804, Ear* 
Bapuji v. Bhagu Sadhu. 

(1900) 24 Bom 400(402):2BomLR220(DB),ITaraZia Nanubhai v. Mahsukhram. 
(’06) 9 Oudh Cas 259 (266) (DB), Raja Ali Mohammad Khan v. Deputy Com¬ 
missioner of Barabanki. 

(’97) 7 Mad L Jour 234 (236) (DB), Mirasa Ravuthan v. Abdul Kan* Ravuthan. - 
(’99) 23 Bom 56 (63), Balvanta v. Bira. 

(’37) 24 AIR 1937 Mad 714 (716) : 176 Ind Cas 444 (DB), Sura Redd i v. Rama 
Narasu. 

(’31) 18 AIR 1931 Mad 592 (593, 594) : 131 Ind Cas 487 : 54 Mad 708 (DB), 
Adari Sanyasi v. Nookalamma. (Purchaser paying earnest-money and then re¬ 
fusing to complete the purchase has no charge on property.) 

(’41) 28 AIR 1941 Lah 407 (411, 412): 197 Ind Cas 282 : ILR 1942 Lah 79 (FB), 
Mt.-Shankri v. Milkha Singh. 

[See also (’41) 28 AIR 1941 P C 47 (48) : 195 Ind Cas 9 (PC). M. M. R. M. 
Chettiar Firm v. S. R. M. S. L. Chettiar Firm. (Question whether charge 
exists depends upon the question whether buyer has improperly declined to accept 
delivery.)] 

2. Halsbury, Laws of Englayid, Yol. XIX, pages 16 and 17. * 

(1898) 67 L J Ch 313 (317): (1898) 1 Ch 478 (485): 78 L T 185, Levy v. Stogdon. 

(Contract not completed by seller not being able to discharge incumbrances.) 

(1864) 33 L J Ch 385 (389, 390) : 10 H L 672 : 11 E R 1187 : 12 W R (Eng) 
585 : 3 N R 673 : 10 Jur (N S) 297 : 10 L T 106, Rose v. Watson. 

3. (1855) 61 E R 954 (957) : 3 Drew 396 : 25 L J Ch 177 : 2 Jur (N S) 7 : 4 WR 
(Eng) 184 : 26 L T (O S) 192 : 106 R R 380. 
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vendor , if he has parted with the estate to the purchaser 
before he has got his money, has a lien for it on the 
estate; that is unquestionable. Now, does the right of 
the purchaser, if the contract goes off, stand in principle 
on the same footing as that of the vendor? The only 
distinction that occurs to me is this; the vendor when 
he contracts to sell his estate is owner; he has the estate 
in his own possession, at least under his own control, 
and when he contracts to sell, his right is to say, ‘I will 
convey the estate when the purchase-money is paid, but 
till that is done I will not convey itthat creates a lien 
of itself, very analogous to the common law lien, and 
that lien, which exists before conveyance, still continues; 
it is not a new, but the same lien. But with regard to 
the purchaser, he has not the estate in his possession, 
and his lien is not in its origin the same sort of lien as 
that of the vendor. But when a contract is made, and 
then goes off, it appears to me that, in principle and 
justice, the equity of the purchaser to a lien on the 
estate ought to stand on as good a footing as the lien of 
the vendor after conveyance.” 

This clause applies to a stage before the buyer has accepted delivery 
of the property and therefore does not apply where the delivery kd 
been accepted. The words “accept delivery of the property” must be 
understood as meaning “accept the completion of the contract by the 
execution of the conveyance or delivery of the property as the case 
may be.” It does not mean acceptance of mere possession without the 
execution of a conveyance in cases where a conveyance is necessary. 
Thus, where under a contract for sale A, the seller puts B the buyer 
in possession and receives the purchase-money, and the contract is not 
completed for no fault of the buyer, it cannot be said that by reason of 
the fact that B was placed in possession, he has “accepted delivery” 
within the meaning of this clause, and that he has no charge on the 
property. 4 But where the contract has been duly completed in the 

4. (’14) 1 AIR 1914 Low Bur 63 (54): 7 Low Bur Rul 262: 24 Ind Cas 57, Maung 
Po Maung v. Maung Kaing. (Property merely delivered to buyer without a 
proper conveyance as required by S. 54 — Buyer has got a charge — The case is 
dissented from in AIR 1922 Low Bur 25 (26) but the reasons for the dissent are 
not given and the facts are quite different.) 

(’16) 3 AIR 1916 Low Bur 38 (39): 33 Ind Cas 121, Maung Bo v. Maung Tun Byu. 
(’16) 8 AIR 1916 Low Bur 67 (67) : 33 Ind Cas 610, Maung Pe v. Vellian Chetty. 
(In so far as this decision holds that the charge is not an interest in immovable 
property it is not correct.) 

iSu also (’04) 28 Bom 466 (471): 6 Bom L R 510 (DB), Lalchand v. Lahshman. 
(Execution of conveyance without registration—Vendor receiving purchase-money 
and delivering possession to vendee — Suit by vendor to recover possession was 
decreed subject to vendee's charge.) 

(’26) 13 AIR 1926 P C 94 (95, 96): 53 Ind App 214 : 98 Ind Cas 508 (PC), Dayal 
Singh v. Inder Singh. 

(1900) 24 Bom 400 (402) : 2 Bom L R 220 (DB), Karalia Nanubhai v. Afan- 
sukhram. (In such cases vendor is a bare trustee and has no attachable interest.)] 
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manner prescribed by S.54, this clause does not apply, 5 and this would 
be so even if the sale is otherwise invalid, 6 ® or if subsequently the sale 
is avoided at the instance of a third party. The remedy of the buyer 
would in the latter case be merely a personal one against the seller to 
recover the purchase-money paid by him as on a failure of consideration. 6 

The clause presupposes that the seller has some existing interest in 
the property contracted to be sold. Where the thing contracted to be 
sold has no existence at all, obviously the buyer cannot have a charge 
under this clause on any property of the seller. He will only be entitled 
to recover the purchase-money personally from the seller on the ground 
that the money had been paid to him wholly without consideration. 7 
In Sudha Mukhi Debi v. Chairman of Commissioners of the Tolly, 
gun ye Municipality, 9 the contract for sale was not completed and 
possession not delivered owing to the fact that the property agreed to 
be sold became non-existent. It was held that the buyer was entitled to 
claim a refund of the purchase, money which had been paid by him, 
personally from the seller as on a failure of a consideration. 

The first part of the clause deals with the buyer’s charge for 
purchase-money. The second part of the clause deals with the buyer’s 
charge for the earnest-money (if any) that he might have paid and the 
last part deals with the buyer’s charge for the costs if any awarded to 
him of a suit to compel specific performance of the contract or to obtain 
%, decree for its rescission. 

The buyer is, under paragraph 5, clause (b) above bound to pay the 
purchase-money only at the time of conveyance and if he pays it 
before that time, the seller is really a trustee for the buyer in respect of 
that amount until the conveyance is executed 0 and therefore, in the first 
class of cases a charge arises from the moment the purchase.money in 
whole or in part is paid by the buyer in pursuance of the contract of 
sale. 10 Earnest.money, on the other hand, when paid, cannot be said to 

5. (’37) 24 AIR 1937 Bom 142 (143) : I L R (1937) Bom.140 : 167 Ind Cas 804, 
Hari Bapuji v. Bhagu Sadhu. 

(’28) 15 AIR 1928 Bom 328 (332) : 113 Ind Cas 161 (DB), Kapadvani Municipa¬ 
lity v. Ochhavlal. 

5a. (’10) 8 Ind Cas 1089 (1089, 1090) (DB) (Mad), Mathu Gounden v. Chellappa 
Gounden. 

6. See (’92) 19 Cal 123 (126) : 18 Ind App 158 (PC), Hanuman Kamat v. Eanu- 
man Mandur. 

7. (1852) 86 R R 619 (629) : 7 Ex 208 : 22 L J Ex 115, Strickland v. Turner. 

8. (’34) 21 AIR 1934 Cal 148 (149) : 150 Ind Cas 89 (DB). 

9. (1864) 12 W R (Eng) 585 : 10 H L 672 : 11 E R 1187: 33 L J Ch 385: 10 L T 
106 : 10 Jur (N S) 297 : 3 N R 673, Rose v. Watson. (Per Lord Cranwortli.) 

10. (’97) 23 Bom 56 (61) (DB), Balwanta v. Bira. 

(’16) 3 AIR 1916 Nag 78 (79, 80): 13 Nag L R 19: 39 Ind Cas 50, Kesar v. Munna. 
(’16) 3 AIR 1916 Low Bur 38 (39): 33 I. C. 121, Maung Bo v. Maung Tun Byu. 
[But see (’10) 8 Ind Cas 144 (145) (DB) (Mad), Abdul Khadir Maliamud v. 
Mammad. (Purchaser not entitled to get back purchase-money until contract 
goes off by vendor’s default and therefore charge does not arise on payment — 
Submitted not correct on principle.) 

(’22) 9 AIR 1922 Nag 81 (81, 82) : 66 Ind Cas 850, Amolaksao v. Mahipatrao. 
(Charge does not arise until decree declaring charge—Submitted not correct.)] 
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belong to the buyer in the same way as purchase-money paid before the 
execution of the conveyance. As will be seen below it is paid as a 
guarantee for the due performance of the contract and is not returnable 
to the buyer until he properly declines to accept delivery. Consequently, 
it is at that time that the charge will arise. As regards costs it is 
obvious that until it is actually awarded the buyer cannot have a 
charge for it. 

In anticipation of delivery : 

In order that the first part of the clause may apply, the purchase- 
money must have been paid in anticipation of delivery. Where, at a 
sale in Government auction, the buyer is to deposit the price within a 
certain time, but the confirmation is to take place only later on, it 
cannot be said that the auction purchaser pays the purchase-money 
“in anticipation of delivery,” and he is, therefore, not entitled to any 
interest on the purchase-money by reason of the delay in the 
confirmation of the sale. 11 

Declining to accept delivery : 

The buyer does not lose his charge under this clause unless he has 
improperly declined to accept delivery. In the undermentioned case 12 
it was held that this clause applied where there was a failure of the 
contract for sale, it having fallen through owing to some default on the 
part of one or other of two parties. It is submitted that this view is not 
correct; the clause specifically enacts “unless the buyer has improperly 
declined to accept the delivery.” 


A buyer cannot be said to improperly decline to accept the delivery 
by the fact of his rejecting the contract for a valid reason caused by 
the seller’s default. 124 In Bose v. Watson™ where the buyer had rejected 
the contract owing to default of the seller and it was argued that the 
buyer had no lien, Lord Westbury, L. C., observed as follows : 

“ But, My Lords, it has been contended at the Bar in words, 
that the contract has been rejected by the purchaser, and that 
therefore the purchaser ought not to have the benefit of lien, that 
is, of that partial ownership, that interest in the estate which is due 
to the purchase-money which he has paid. It is quite a mistake 
and a misapplication of the word to say that the purchaser has 
. rejected the contract, or put an end to the contract. The purchaser 
would have been willing to perform the contract if the vendor had 
performed those things which, in good faith, he was bound to do. 
And it is impossible to say, with any truth or accuracy of expression, 
that the purchaser has repudi ated the contract, because the vendor 

U ; ( ’ 28) 16 AIR 1928 Bom 328 (329): 113 Ind Cas 101 (DB), Kapadtvani Muni - 
ctpahty v. Ochhavlal. e 

12. ('28) 15 AIR 1928 Bom 328 (332) : 113 Ind Caa 161 (DB), Kapadwani Muni - 
cxpal\ty v. Ochhavlal. ^ 


1 w«i. (,29 L 1 Sr AIR 1929 Mad 189 (191 > : 115 Ind Cas 251 ( DB )> Kani Rowthan 
Mahomed Meera. 


1 ?M- 8 aw Vrfx ( \ 191 \ : 12 W R ( En s) 585 : 10 H L 072 : 33 L J Cb 

3 »5.8 N R 673 : 10 Jur (N s) 297 : 10 L T 106. 
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has failed to redeem his own promises to which he had pledged 
his faith, and in dependence upon which the purchaser entered into 
the contract. It only gives, in point of fact, an additional ground 
of complaint to the purchaser, that he cannot obtain the estate 
that he contracted for, and that being unable to obtain it by reason 
of the failure of the vendor, the loss to him is attempted to be. 
aggravated by its being sought to deprive him of the only means 
of acquiring the repayment of his money (the vendor having 
become bankrupt), namely, by following the interest which in 
respect of that payment of money he had acquired in the estate.” 

It follows that where the seller fails to make out a marketable title 
and the buyer consequently puts an end to the contract 14 he cannot be 
said to have improperly declined to accept the delivery and cannot 
therefore be deprived of the charge under this clause. 

It is, however, not necessary that the contract should have gone off 
by reason of the default of the seller. The charge will exist in every 
case in which a right to recover the money has not been lost by reason 
of the misconduct of the buyer. In other words where the contract goes 
off either by reason of the default of the seller or without any default 
on the part of the buyer the charge becomes operative. 15 Thus, where 
the buyer rescinds the contract by virtue of a power of rescission 
reserved to him under the contract for sale, he does not lose his charge. 16 


But though, if the default is that of the buyer’s he cannot have a 
charge under this clause, he will, in respect of any purchase-money that 
had been paid by him, be entitled to a return thereof, which can be 
enforced independent of any charge. 17 The reason is that, unless the 


14. (’24) 11 AIR 1924 Bom 282 (285) : 85 Ind Cas 491 (DB), Karsandas Purshot- 
tamdas v. Gopal Das Trikamdas. 

(’24) 11 AIR 1924 Lah 476 (477, 478) : 70 Ind Cas 250 (DB), Lachhman Das v. 

Jowahir Singh. * . 

(’15) 2 AIR 1915 Lah 237 (237) : 28 Ind Cas 12, Baa Ditta v. Rattan Devi. 

(1912) 81 L J Ch 386 (390) : (1912) 1 Ch 601 (610) : 106 L T 561 : 56 S J 380, 
In re Lloyds Bank and Lillington. 

(1862-63) 1 Bom H C R 77 (80), Mancharji Pestanji v. Narayan Lulcsumanji. 
(1873) 42 L J Ex 108 (112) : 8 Ex 175 : 29 L T 293 : 21 W R (Eng) 685, Want 

v. Stallibrass. .. 

(’37) 24 AIR 1937 Pesk 8 (9) : 167 Ind Cas 858 (DB), Bishan Das v. Haji Fatal 

Haiti. ' 

(1867) 15 W R (Eng) 420 (420) : 3 Eq 744 : 15 L T 607, Turner v. Marriott. 

(’09) 2 Ind Cas 244 (247) : 5 Nag L R 70, Gangabisan v. Tukaram. 

(’12) 14 Ind Cas 811 (811, 812) (Low Bur), Cohen v. Mg. Ba Chit. 

[See also (’97) 21 Bom 827 (865) (FB), Ibrahim Bhai v. Fletcher.] 

15. (1902) 71 L J Ch 424 (426) : (1902) 1 Ch 835 (840, 841) : 18 T L R 465 : 86 

L T 395 : 50 W R (Eng) 442, Whitbread v. Walt. (Per Cozens-Hardy, L. J.) 

16. (1902) 71 L J Ch 424 (426) : (1902) 1 Ch 835 (840) : 18 T L R 465 : 86 L T 

395 ■ 50 W R (Eng) 442, Whitbread v. Watt. 

[Sec also (’08) 1908 All W N 5 (5) : 4 All L Jour 778, Ganga Devi v. Asa Ram. 
(Rescission of contract inferred from conduct of parties.)) 

17. (’27) HAIR 1927 Mad 204 (206) : 99 Ind Cas 687, Ponammal v. Pichai 


(’42^ 29AIR 1942 Sind 37 (39) : I L R (1941) Ear 495 : 199 Ind Cas 438 (DB), 
Madhavdas Parmanand v. J an Mahomed. 
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conveyance is executed, the seller is not entitled to any purchase- 
money and cannot retain it as against the buyer. The position is 
different where earnest-money has been paid by the buyer and the 
contract goes off by his default. In this case he cannot recover, as will 
be seen below, the earnest.money at all; much less will he have a charge 
for it. 18 


Section 55 
Note 20 


Extent of charge : 

The buyer’s charge under this clause extends not only to the 
purchase-money but also to the interest on such amount. 19 This clause 
does not, however, provide for any interest on the earnest money in 
cases where the buyer has a charge in respect thereof. In England 
where a contract for sale goes off on account of the seller’s default the 
buyer is entitled to a refund of the deposit (earnest-money) with 
interest. 20 In this country also it has been held that in similar 
circumstances he is entitled to interest. 31 It is doubtful, however, 
whether he will have a charge for such interest in view of the wording 
of the section. 


The charge under this clause attaches only to the seller’s interest 
in the property. The word “interest” means personal interest and not 
the interest which a person may have in property as a trustee. Where, 
therefore, a trustee sells trust property and receives the earnest-money 
but refuses to complete the sale, the buyer cannot, under this clause, 
have any charge on the trust property. 22 But where a guardian of a 
minor agrees to sell property of the minor for a purpose binding on the 
minor and receives purchase-money, but refuses to complete the 
contract, it has been held by the High Court of Nagpur that the buyer 
has a charge under this clause on the minor’s property. 22a In Aberaman 
Iron Works Co. v. Wicknes , 2S where A contracted to purchase certain 
property from B and then contracted to sell the same to C who paid the 
purchase-money to A, but A could not perform the contract with C, it 


18. (’36) 23 AIR 1936 Cal 51 (52) : 63 Cal 804 : 161 Ind Cas 166, Krishna 
Chandra v. Khan Mamud. 

{See also (1924) 93 L J P C 237 (239, 240): 1924 App Cas 980: 131 L T 645 : 
40 T L R 678, Mayson v. Clouet .] 

19. (’09) 1 Ind Cas 890 (894) : 36 Ind App 44 : 31 All 68 (PC), Amma Bibi v. 
TJdit Narain Misra. 

(1864) 33 L J Ch 385 (389) :12 WR (Eng) 586 : 10 H L 672 : 11 E R 1187 : 10 
L T 106 : 10 Jnr (N 8) 297 : 3 N R 673, Rose v. Watson. 

[See also ('27) HAIR 1927 Bom 195 (208, 209) : 51 Bom 247 : 101 Ind Cas 
229 (DB), Lakshmidas <£ Co. v. Dorab Tata.] 

20. Halsbury, Laws of England, Yol. XXV, page 401. 

(1832) 68 E R 322 (322): 5 Sim 227 : 35 R R 153, Lord Anson v. Hodges. 

21. (’37) 24 AIR 1937 Pesh 8 (9) : 167 Ind Cas 858 (DB), Bishan Das v. Haji 

Fatal Ilahi. (Provision of the Act taken as a guide though the Aot is not appli- 
cable in the province.) 

22. (’82) 19 AIR 1932 Cal 356(366): 59 Cal 586:137 Ind Cas 500 (DB), Sailendra 
Nath v. Hade Kata. 


26 *** 1939 Na e 299 (210): 183 Ind Cas 456, Tukaram Manhaji v. 
ahrtKftshna. 


23. (1869) 1.7 W R (Eng) 211 (216): 4 Ch 101 : 20 L T 89. 
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was held that C had a lien on As equitable interest in the property. 
This would not be so in this country where a’s contract for purchase 
from B will not give him any equitable interest. 

Earnest-money: 

“Earnest” is the sum of money paid by the buyer of property 
under a contract for sale in order to bind the seller to the terms of 
the agreement for sale. 24 In other words it is a guarantee for the 
performance of a contract. 20 When the transaction goes forward the 
earnest, or as it is called in England, “deposit”, becomes part of the 
purchase.money. 20 It is forfeited if the transaction falls through by 
reason of the fault or failure on the part of the buyer 27 and the buyer 


24. Wharton, Law Lexicon, Edn. 14, 1938, page 357, sub voce ‘Earnest’. 

25. (’30) 17 AIR 1930 Bom 213 (214) : 127 Ind Cas 324 (DB), Dinanath v. Malvi 
d Co. 


(’36) 23 AIR 1936 Cal 51 (52) : 63 Cal 804: 161 Ind Cas 166, Krishna Chandra v. 
Mamud Bepari. 

(’26) 13 AIR 1926 Cal 339 (343) : 90 Ind Cas 795 (DB), Fatle Ahmed v. Rajendra 
Nath Roy. 

(’16) 3 AIR 1916 Nag 104 (111) : 12 Nag L R 177 : 38 Ind Cas 915 (DB), Ballabh- 
das v. Paikaji. 

(1911) 81L J Ch46(47): (1911) 2 Ch 551: 105 L T 409: 55 S J737, Hall v. Burnell. 
(’37) 24 AIR 1937 Mad 681 (683) : 173 Ind Cas 233, Venkobachar v. Sanjivappa. 
(’38) 25 AIR 1938 Mat^ 246 (247) : 173 Ind Cas 955, Gopalaratna Iyengar v. 
Rajaratna Mudahar. 

26. (’30) 17 AIR 1930 Bom 213 (214) : 127 Ind Cas 324 (DB), Dinanath v. Malvi 
<£ Co. 

(’09) 3 Ind Cas 941 (951) : 33 Mad 375 (DB), Natesa Iyer v. Appavu Padayachi. 

27. (’26) 13 AIR 1926 P Cl (2): 94 Ind Cas 782, Chiranjit Singh v. Har Sicarup. 
(’20) 7 AIR 1920Cal 679 (680): 53 Ind Cas 875 (DB), Habibullahv. Arman Devan. 
(1884) 53 L J Ch 1055 (1058): 27 Ch D 89 (102): 50 L T 573: 32 W R (Eng) 802 : 

48 J P 773, Howe v. Smith. 

(’19) 6 AIR 1919 All 265 (267) : 41 All 324 : 50 Ind Cas 948 (DB), Mahomed 
Habibullah v. Md. Shafi. (Sale of goods.) 

(’10) 7 Ind Cas 794 (794, 795) : 33 All 166 (DB), Roshan Lai v. Delhi Cloth & 
General Mills Co., Ltd. 

(1858) 27 L J Q.B 361 (363) : El B1 & El 485 : 4 Jur (N S) 999, Ockenden v. 
Henly. 

(’30) 17 AIR 1930 Bom 213 (214) : 127 Ind Cas 324 (DB), Dinanath v. Malvi <£ Co. 
(’36) 23 AIR 1936 Cal 51 (52) : 161 Ind Cas 166 : 63 Cal 804, Krishna Chandra 
v. Mamud Bepari. 

(’26) 13 AIR 1926 Cal 339 (343) : 90 Ind Cas 795 (DB), Fazle Ahmed v. Rajendra 
Nath Roy. 

(’20) 7 AIR 1920 Cal 931 (932) : 59 Ind Cas 215 (DB), Atul Chandra v. Sarat 
Chandra. 

(’15) 2 AIR 1915 Mad 896 (898) : 38 Mad 178 : 19 Ind Cas 462 (FB), Natesa Iyer 
v. Appavu Padayachi. 

(’29) 16 AIR 1929 Nag 30 (32) : 24 Nag L R 189 : 114 Ind Cas 461 (FB), Abbas 


309 : 2 C L R 474 : 22 L T 243, Bevan v. 


Ali v. Kodhusao. 

(1854) 23 L J Ex 94 (96) : 9 Ex 

(1875) 23 W R (Eng) 846 (846) : 10 Ch 512 (514) : 44 L J Bk 138 : 33 L T 115, 

Ex parte Barrell; In re Parnell. n T 

(1862) 33 L J Ch 134 (136) : 12 W R (Eng) 191 : 3 N R 187 : 4 Giff 479 : 9 Jur 

(N S) 1317 : 9 L T 533, Depree v. Bedborough. 

(1893) 62 L J Q B 232 (235) : (1893) 1 Q B 350 : 4 R 267 : 68 L T 144 : 41 W R 
(Eng) 411, Ellis v. Goulton. (Earnest money paid to agent of vendor.) 
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cannot get it back. 23 As observed by Bowen, L. J., in Howe v. Smith 284 
“it is quite certain that the purchaser cannot insist on abandoning his 
contract and yet recover his deposit, because that would be to enable 
him to take advantage of his own wrong.” The test to see whether an 
amount paid is earnest-money is to find whether the parties intended 
that the amount paid was to be treated, not merely a part payment, 
but as a guarantee for the due performance of the contract. 29 

The principle of forfeiture of the earnest-money will not apply 
when the buyer does not repudiate the contract. 293 

In order that the principle of the forfeiture of earnest-money, 
where the contract falls through owing to the default of the buyer, may 
apply, it must be unmistakably clear from the contract that the sum 
was paid or deposited as earnest. There may be cases where the Court 


(1911) 81 L J Ch 46 (47) : (1911) 2 Ch 551 (556): 105 L T 409 : 55 S J 737, Halt 
v. Burnell. 

(’16) 3 AIR 1916 Cal 974 (975) : 32 Ind Cas 205 (DB), Golam Muhammad v. 
Akhoy Kumar. 

(’26) 98 Ind Cas 890 (892) (DB) (Lah), Kanshi Ram v. Baij Nath. 

(’97) 19 All 489 (492) : 1897 All W N 123 (DB), Bishan Chand v. Radha 
Kishan. 

(’99) 23 Bom 56 (61) (DB), Balwanta v. Bira. 

( 09) 3 Ind Cas 941 (951) : 33 Mad 375 (DB), Natesa Iyer v. Appavu Padayachi. 
(’97) 21 Bom 827 (853) (FB), Ibrahimbhai v. Fletcher. 

(’29) 16 AIR 1929 Oudh 254 (255) : 5 Luck 49 : 117 Ind Cas 473 (DB), Gopal Das 
v. Ratan Lai. 


(’16) 3 AIR 1916 Sind 71 (72) : 9 Sind L R 137 : 33 Ind Cas 668, Doulat Ram 
Vallabdas v. Alibhai Ibrahim ji. (In order to enable the vendor to retain the 
earnest money there most be acts on the part of the purchaser which not only 
amount to delay sufficient to deprive him of the equitable remedy of specific per¬ 
formance but which would make his conduct amount to a repudiation on his nart 
of the contract.) 

C3B) 25 AIR 1938 Mad 2* (217) : 173 Ind Cas 955, Gopalaralna Iyengar v. 
Rajaratna Mudaliar. 

AI , R 1937 Mad 681 (683) : 173 Ind Cas 233 > Venkobachar v. Sanjivappa. 
(1 his is also the principle of English law and applies in India.) 

(’19) 6 AIR 1919 Sind 68 (69) : 50 Ind Cas 41 : 12 Sind L R 144 (DB), Allibhou 
Ibrahim ji v. Dowlatram Valabdas. 

^ 29 1342 Sind 37 (39) : ILR (1941) Ear 495 : 199 Ind Cas 438 (DB) 

Madhavdas Parmanand v. Jan Mahomed. * 

[See also (1887) 56 L J Ch 456 (459) : 37 Ch D 96 (103), Soper v. Arnold.] 

° Udh 254 (255): U7 i lDd CaS 473 : 5 Luok 49 (DB) ’ 

(’15) 2 AIR 1915 Mad 546 (547) : 26 Ind Cas 121 (DB), Veerayya v. Sivayya. 
2 m • 48 8 J P 773 J ° h 1055 U059) : 27 Ch D 89 ("): 50 L T 573 : 32 W R (Eng) 


2 De^n. 7 AIR 1920 ° aI 679 (680) : 63 ^ Cas 876 < DB >> Eabibullah v. Armat 

19X 2^ Si ? d 68 * 69) : 50 Ind Ca3 41 : 12 Sind L R 144 (° B ). 
,f a 5 Mrohimji v. Dowlatram Valabdas. 

(’071 a j r R 986 (1001) : 4 0 B (NS) 20, Ropleton v. Buchanan. 

(’ll) 10 Ind p 8 tii 951 ) : 33 Mad 375 ^ DB ^’ Nat€sa I V er v * Padayachi. 

(ID 10 Ind Cas 625 (626) (DB) (Cal), Rosifc Lai v. C Wra BAusha*. 
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may find that the amount of the deposit is so great in comparison with 
the amount payable under the contract, that the parties cannot have 
intended it as a mere guarantee for performance, but rather as a 
punishment or penalty for non-performance of the contract and in those 
cases the Court may refuse to allow the retention of the whole of 
deposit: but where there is no disproportion and nothing unreasonable 
in regarding the deposit as a guarantee, then the defaulter will not be 
allowed to recover back what he has paid on an express stipulation that 
it shall be forfeited in the event of default. 30 

The mere fact that specific performance of the contract is refused 
to the buyer by the Court does not show that he has repudiated the 
contract. In Howe v. Smith 31 Cotton, L. J., observed: 

“ I do not say in all cases where this Court would refuse specific 
performance, the vendor ought to be entitled to retain the deposit. 
It may well be that there may be circumstances which would 
justify this Court in declining, and which would require the Court, 
according to its ordinary rules, to refuse to order specific per¬ 
formance, in which it could not be said that the purchaser had 
repudiated the contract, or that he had entirely put an end to it 
so as to enable the vendor to retain the deposit. In order to enable 
the vendor so to act, in my opinion there must be acts on the part 
of the purchaser which not only amount to delay sufficient to 
deprive him of the equitable remedy of specific performance, but 
which would make his conduct amount to a repudiation on his 
part of the contract.” 

Where the seller, in a suit for specific performance by the buyer, 
totally denied the contract for sale but specific performance was refused 
by the Court not on the ground that there was no contract, but on the 
ground that the buyer failed to pay the purchase-money within the 
time specified, it was held by the Calcutta High Court that the buyer 
could not be said to have repudiated the contract and that he was 
entitled to a return of the earnest-money. 32 

Where a contract falls through by reason of the default of the 
buyer and the seller claims damages from the buyer, the earnest-money 
must be taken into account in assessing damages. 33 


Charge non-possessory : 

Where in pursuance of the contract for sale the buyer has paid 
archase-money and obtained possession, but the contract falls through 
>r no default of the buyer, the charge which he may have on the 
roperty for the purchase-money will not entitle the buyer to retain 
ossession as aga inst the seller. In other words, the fact that the buyer 

0. (’37) 24 AIR 1937 Mad 681 (683, 684) : 173 Ind Cas 233, Venkoba Char v. 

1. (1884) 27 Ch D 89 (95): 53 L J Ch 1055 : 50 L T 573: 32 W R (Eng) 802: 48 
J P 773 

2 l'97) 24 Cal 897 (899) : 1 Cal W N 705 (DB).Aft. Alokeshi v. Bara Chand. 

3. (1910) 79 L J Ch 121 (122) : (1910) 1 Ch 176 (178) : 101 L T 708, Shaitle- 

worth v. Clews. 
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has a charge on the property is not a defence to a suit for possession 
by the seller. 84 

Against whom charge enforceable : 

The words “with notice of the payment” which occurred in the 
section after the words “persons claiming under him”, before the 
amending Act of 1929 were omitted by that Act. The buyer’s charge 
could not, before the amendment, be enforced against transferees without 
notice. 85 Under the present section it is clear that the charge can be 
enforced not only against the seller but against all persons claiming 
under him irrespective of notice notwithstanding the provisions of 
S. 100. 36 The reason for the amendment has been stated by the Special 
Committee 88 ® as follows: 

“Sub-clause (b) of clause (6) of the same section relates to the buyer’s lien 
and provides that it can be enforced against the seller and other persons 
claiming under him with notice of the payment. It also provides that the 
buyer’s lien can only be enforced against a person claiming under the seller, if 
such person has notice of the payment of the purchase-money. The transferees 
and legal representatives of a seller are thus enabled to escape any liability 
for the amount received by the seller by pleading that they had no notice of 
the payment of the purchase-money. The reasons for limiting the seller’s lien 
against third persons who have notice of the sale do not hold good in the case 
of the buyer’s lien against persons claiming under the original seller. The 
words ‘with notice of the payment’ in sub-cl. (b) of cl. (6) should, therefore, be 
omitted.” 

Buyer’s charge is an interest in immovable property : 

The buyer’s charge under this section is an interest in immovable 
property. 37 The contrary view expressed in the undermentioned case 33 
is not good law. 

• Limitation for enforcing charge : 

A suit on a charge under this clause is governed by Art. 132 of the 
Limitation Act. 89 

Other remedy of the buyer : 

Where the buyer has paid purchase-money and the contract goes 
off without any default on his part, he can, independently of this clause, 
sue for the recovery of the purchase-money personally from the seller. 40 

34. (’10) 8 IndCas 1089 (1089) (DB) (Mad), Muthu Oounden v. Challappa Gounden. 

[See (’06) 29 Mad 336 (349, 352): 16 Mad L Jour 395 (FB), K. Veer a Reddi v.K. 

Bapi Reddi.] 

[See also (’04) 28 Bom 466 (471): 6 Bom L R 510 (DB), Lalchand v. Lakshman.] 

35. (’97) 7 Mad L Jour 234 (236), Mirasa Ravuthan v. Abdul Kant. 

36. (’37) 24 AIR 1937 Bom 142 (144) : ILR (1937) Bom 140 : 167 Ind Oas 804, 

Eari Bapuji v. Bhagu Sadhu. 

36a. See Report of the Special Committee on S. 56 printed on page 22 (46). 

?7. (’26) 13 AIR 1926 P C 94 (96) : 53 Ind App 214 : 98 Ind Cas 508 (PC), Dayal 

Singh v. Indar Singh. 

38. ('16) 3 AIR 1916 Low Bur 67 (67): 33 Ind Cas 610, Maung Pe Gyi v. Vdlian 

Ohetly. 

39. (’99) 21 All 454 (458) : 1899 All W N 170, Ear Lai v. Muhamdi. 

40. (’24) 11 AIR 1924 Mad 903 (903) : 83 Ind Cas 122, Sundara Thevan v. 

Ananthan Kaladi, 
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The remedy by way of enforcement of the charge under this clause is. 
only an additional remedy. 


21. Omission to make disclosures referred to in para¬ 
graph 1, clause (a) and paragraph 5, clause (a).— The omission 
by the seller to make a disclosure under para, l, cl. (a) 1 and by the 
buyer under para. 5, cl. (a) is declared to be fraudulent by the last 
paragraph of the section. This was the law even before the Act was 
passed. 2 As has been seen already in Note 2 a seller is not bound under 
para. 1, cl. (a) to make a disclosure of a fact where either he himself 
has no knowledge of that fact or where the buyer himself could, with 
ordinary care, have discovered it. In such cases the seller cannot be 
considered to be guilty of fraud in not disclosing the fact. 3 It has also- 
been seen in the said Note that the buyer can set aside even a completed 
sale on the ground of fraud by reason of a non-disclosure of a defect 
under para. 1, cl. (a). The non-disclosure by the buyer under para. 5 , 
cl. (a) would similarly entitle the seller to set aside a completed sale 
on the ground of fraud. 4 

22. “In the absence of a contract to the contrary.” — 

The rights and duties under this section arise only “in the absence of a 
contract to the contrary.” A contract to the contrary may be express 
or implied. But in order to exclude the statutory liabilities referred to- 
in this section, the contract must be so clearly inconsistent with them as 
to lead to the inference that it has been made to qualify the generality 
of the rule. 1 In Webb v. Macpherson, 2 where the question was whether 
the statutory charge under para. 4, cl. (b) was excluded by a contract 


Note 21 

1. (’25) 12 AIR 1925 Bom 85 (87) : 49 Bom 325 : 85 Ind Cas 597, Dosibai v. 
Dhanbai. 

(’25) 12 AIR 1925 Rang 372 (373) : 92 Ind Cas 766, Mahomed Siddiq v. Li Kan 
Shoo. 

2. (’67) 7 Suth W R 258 (259), Pcaree Mohun v. Abdool Sobhan. 

(’86) 9 Mad 89 (91) : 9 Ind Jur 419, Gajapathi v. Alagia. 

3. (’28) 15 A I R 1928 Bom 427 (429, 430) : 52 Bom 883 : 113 Ind Cas 27 (DB)„ 
Hari Lai v. Mulchand. (Buyer himself could with ordinary care discover.) 

(’23) 10 A I R 1923 Cal 641 (643) : 50 Cal 615 : 74 Ind Cas' 996 (D B), Nursinglu 
Das v. Chxtoo Lall. (Seller himself having no knowledge.) 

(’25) 12 A I R 1925 Mad 968 (969) : 85 Ind Cas 999, Ramasubbu Iyer v. Muthiah 
Rone. (Do.) 

(1899) 47 W R (Eng) 479 (479) : (1899) 1 Ch 879 : 68 L J Ch 359 : 80 L T 355, 
Hope v. Walter. (Do.) 

(’15) 2 AIR 1915 Sind 21 (22) : 30 Ind Cas 994 : 9 Sind L R 97, Karachi Munici¬ 
pality v. Bhojraj. 

4. (1866) 55 E R 804 (806) : 35 Beav 27, Sumners v. Griffiths. 

Note 22 

1. (’33) 20 AIR 1933 All 203 (205) : 145 Ind Cas 615, Nand Ram v. Purshottam 
Das. 

(’36) 23 A I R 1936 Cal 12 (14) : 160 Ind Cas 407, Barisal Loan Office Ltd. v. 
Satish Chandra. (Liability under S. 55, cl. 1 (f).) 

I See also (’21) 8 A I R 1921 Mad 277 (277) : 69 Ind Cas 473 (DB), Balaguru- 
murthy v. Ramahrishna.] 

2. (’03) 31 Cal 57 (72) : 30 Ind App 238 (P C). 
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to the contrary, it was held by their Lordships of the Privy Council 
that it was not excluded “by any contract, covenant, or agreement 
with respect to the purchase-money which is not inconsistent with the 
continuance of the charge.” When reliance is placed upon an express 
contract to conclude the operation of the statute, the contract, to be 
binding, must be expressed in plain and unambiguous terms. 1 2 3 4 5 6 7 8 

See also Notes under respective paragraphs and clauses. 


8 [56. If the owner of two or more properties 

Marshalling by subse- mortgages them to one person and 
quent purchaser. then sells one or more of the pro¬ 

perties to another person, the buyer is, in the absence 
of a contract to the contrary, entitled to have the 
mortgage-debt satisfied out of the property or pro¬ 
perties not sold to him, so far as the same will extend, 
but not so as to prejudice the rights of the mortgagee 
or persons claiming under him or of any other person 
who has for consideration acquired an interest in any 
of the properties.]* 

a. Section 56 was substituted for the original section by S. 18 of the Transfer of 
Property (Amendment) Act, 1929 (XX of 1929). 


Synopsis 


1. Doctrine of marshalling. 

2. Marshalling, an exception to the 

rule of contribution. 

3. Marshalling distinguished from 

equitable rule of apportionment. 
See Note 3 on Section 81. 

4. Conditions to be satisfied for 

application of section. 

5. “Two or more properties. ,f 

6. “Mortgages them to one per¬ 

son.” 

7. “Then sells one or more of the 

properties.” 

8. “In the absence of a contract to 

the contrary.” 


9. “So far as the same will extend.” 
See Note 10 on Section 81. 

10. “But not so as to prejudice the 

rights of the mortgagee.” 

11. “Or of any other person who has 

for consideration .... proper¬ 
ties.” See Note 14 and Note 2 on 
Section 81. 

12. Executing Court when can give 

effect to right of marshalling. 

13. Purchaser’s knowledge of prior 

mortgage—Effect of. 

14. Against whom right under this 

section available. 


Other Topics (miscellaneous) 

Execution sales—Section not applicable Mortgage of moveable property—Seotion 
See Note 7. not applicable. See Note 6. 

Lessee from mortgagor — Section not Right of marshalling is independent of 
applicable. See Note 7. notice. See Note 13. 

Marshalling by purchaser. See Note 1. Seotion applies to oharge. See Note 6. 

* The old section ran as follows 

56. Where two properties are snbjeot to a common oharge, and one of the 
properties is sold, the buyer is, as against the seller, in the absence of a oontraot to 
the contrary, entitled to have the oharge satisfied out of the other property, so far 
as Buch property will extend.” 

?• fi 0 ) 8 Cas 91 (95) (DB > ( 0al )» Mgambar Das v. Nishibala Debi. 

120) 7 AIR 1920 Mad 634 (635): 60 Ind Oaa 285 (DB), Mahomed AH v. Venkata- 
pafni. 


Section 55 
Note 22 


Section 56 
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1. Doctrine of marshalling —This section and S .81 enact what 
is known as the doctrine of marehailing which has been stated in 
Story’s Equity J ur is prudence 1 as follows: 

“ The general principle is that one party has a lien on or interest 
in two funds for a debt; and another party has a lien or an interest 
in one only of the funds for another debt; the latter has a right in 
equity to compel the former to resort to the other fund in the first 
instance for satisfaction, if that course is necessary for the satisfac¬ 
tion of the claims of both parties, whenever it does not trench upon 
the rights or operate to the prejudice of the party entitled to the 
double fund .” 2 

The equitable principle underlying the doctrine is that a person having 
two funds out of which to satisfy his demands, shall not, by his election, 
prejudice a person who has only one such fund . 3 And this principle 
itself is bottomed on the great ethical maxim sic utere tuo ut alienum 
non-laedas (so exercise your right as not unnecessarily to prejudice 
that of your neighbour ). 4 

The doctrine of marshalling was applied to cases arising in this 
country before this Act was passed not only as between prior and 
subsequent incumbrancers , 5 but also between a mortgagee of two pro¬ 
perties and a subsequent purchaser of one of such properties 0 on the 


Section 56 — Note 1 

1. Story, Equity Jurisprudence, cited in (1867) 7 Suth W R 483 (484), Bishonath 
Mookerjee v. Kisto Mohun. 

2. See also the following cases : 

(1835) 46 R R 218 (220) : Li & Gt Sugden 252, Averall v. Wade. 

(1803) 32 E R 402 (405) : 8 Ves 382 : 7 R R 86, Aldrich v. Cooper. 

(1893) 2 Ch 54 (72): 62 L J Ch 804 (813): 2 R 386: 68 L T 390, Flint v. Howard. 

(1893) 2 Ch 461 (475) : 62 L J Ch 996 (1001) : 3 R 498 : 69 L T 45, In re Jones; 

Farrington v. Forrester. 

(1893) 62 E R 944 (948) : 1 Y & C C C 401 (410) : 11 L J Ch 228 : 6 Jur 595, 
Barnes v. Huckster. 

(1842) 61 R R 39 (41) : 3 Dr & War 173, Baldwin v. Bolcher. (The right of 
marshalling not lost even if mortgagor becomes bankrupt.) 

(1742) 26 E R 668 (669) : 2 Atk 444, Lanoy v. Duke of Athol. 

(1857) 108 R R 953 (958) : 3 Jur (N S) 24, Lawrence v. Galsworthy. 

(1867) 36 L J Ch 442(446): 3Eq 668(679, 680), In re Professional Life Assurance 
Company. 

(1863) 55 E R 46 (47) : 32 Beav 118 : 8 L T 134 : 11 W R (Eng) 331 : 1 N R 344, 
Hales v. Cox. (Doctrine applied in favour of donee under voluntary settlement.) 
(1903) 72 L J Ch 664 (669): (1903) 2 Ch 494 (505): 89 L T 522, Mallott v. Wilson. 
(Do.) 

(1840) 9 L J (N S) Ch 37 (38) : 4 Jur 20 : 52 R R 243, Aldridge v. Forbes. (Do.) 

3. Wharton, Law Lexicon, 14th Edn. 1938, sub voce marshalling. 

4. Story, Equity Jurisprudence, Section 633. 

5. (1867) 7 Suth W R 483 (484) (DB), Bishonath Mookerjee v. Kisto Mohun. 

6. (1867) 7 Suth W R 483 (484) (DB), Bishonath Mookerjee v. Kisto Mohun. 

[See (1864) 1 Suth W R 353 (355) (DB), Toolsec Ram v. Munno Lall. (Mouzah 

hypothecated as security—Subsequent mortgage of mouzah with other propertj 
—Security deed registered later than mortgage deed—Mouzah sold on account 
of sum due under security deed— Held, purchaser of mouzah was entitled to 
require that other property should first be applied in satisfaction of mortgage 
debt.)] 
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ground that such purchaser had as great an equity as a subsequent 
incumbrancer. 7 

Section 81 of the Act substantially gave legislative effect to the 
doctrine as applied to prior and subsequent incumbrancers except that 
it disallowed the benefit of the doctrine to subsequent mortgagees with 
notice of the prior lien, but the Act did not provide for a right of 
marshalling by a subsequent purchaser against the prior mortgagee. It 
will be noticed that a right of marshalling is a right enforceable against 
the prior incumbrancer but the old S. 56 gave the subsequent purchaser 
merely a right as against the seller to have the prior charge satisfied 
out of the other property so far as the same extended. The right was 
not enforceable against the prior charge holder 8 and was thus not 
a right of marshalling at all. It merely had the effect of creating in 
favour of the purchaser, a statutory charge on the other property for 
the amount which the purchaser might be compelled to pay to the prior 
charge holder. 9 In practice this section did not really give any relief to 
the purchaser 10 and in cases arising before the Act was extended to 
Bombay, the Bombay High Court followed the law as it was applied 
before the Act was passed and held that a subsequent purchaser had 
a right of marshalling against the prior charge holder. 11 The present 
section has given statutory recognition to this view. 

The distinction between this section and S.81 is thus merely that 
this section deals with the right of marshalling of a purchaser of one of 

7 . (1867) 7 Sutli W R 483 (484) (DB), Bishonath Mookerjee v. £wfo Mohun. 

(’85) 7 All 711 (715) : 1885 All W N 198 (DB), Rodh Mai v. Ram Harakh. 

(’98) 22 Bom 304 (314) (FB), Lakhmidas Ramdas v. Jamnadas Shankar Lai. 

8. (’14) 1 AIR 1914 Sind 170 (171) : 8 Sind L R 257 : 28 Ind Cas 49 (DB), Eiro- 
mal v. Tahiliomal. 

(’05) 29 Mad 217 (221) (DB), Krishna Ayyar v. Muthukumaraswamiya Pillai. 
(’04) 31 Cal 95 (102) : 8 Cal W N 30 (DB), Magniram v. Mehdi Hossexn Khan. 
(’08) 31 Mad 419 (421) : 18 Mad L Jour 229 (FB), Kommineri Appayya v. 
Mangola Rangayya. 

(’05) 2 All L Jour 698 (700) (DB), Sirajuddin Ahmad v. Siraj-ud-din. 

(’ll) 11 Ind Cas 989 (991) : 35 Bom 895 (DB), Subraya Venkatesh v. Gfonpa 
Narain. 

(’31) 18 AIR 1931 Nag 91 (94) : 130 Ind Cas 817, Sitaram v. Ramrao. 

(’95) 17 All 434 (435) : 1895 All W N 83 (DB), Bhikhari Das v. Dalxp Singh. 

(’20) 7 AIR 1920 All 253 (256) : 42 All 336 : 59 Ind Cas 67 (DB), Din Dayal v. 
Gursaran Lai. 

(’25) 12 AIR 1925 Pat 484 (486, 487) : 91 Ind Cas 221 (DB), Khirodhar Singh v. 
Gajadhar Lai. (Though the Court could, under the discretionary power, order 
the sale of the properties in a particular order for adjusting equities, where a person 
purchased only the equity of redemption in one of the properties there was no 
equity in his favour as against the mortgagee.) 

(’97) 24 Cal 746 (749) (DB), Beni Prosad Sinha v. Rewat Lall. 

(’28) 15 AIR 1928 Mad 600 (502) : 61 Mad 648 : 110 Ind Cas 54 (DB), Thanmul 
Sowcar v. Nathu Ramadoss. 

9 . (’26) 13 AIR 1926 All 415 (416) : 95 Ind Cas 343 (DB), Pirthiraj Singh v. 
Rttkmin Kunwar. (NOTE:—The marginal note to the old section did not use the 
word “marshalling” as the present section does.) 

10. See the Report of the Special Committee on S. 56 printed on page 22 (46). 

11 . ('98) 22 Bom 304 (314) (FB), Lakhmidas Ramdas v. Jamnadas Shankarlal. 
(’96) 1896 Bom P J 629 (630) (DB), Raoji Moreshwar v. Narayan Ramchandra. 
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the items of the mortgaged properties ; while s. 81 deals with the ri"ht 
of a subsequent mortgagee of one of the mortgaged properties. Themle 
of law enacted by these t\yo sections is that if the owner of two or more 
properties mortgages them to one person and then sells or mortgages 
one or more of them to another person, the buyer or the subsequent 
moitgagee, as the case may be, is, in the absence of a contract to the 
contrary, entitled to have the raortgage-debt satisfied out of the property 
or properties not sold or mortgaged to him so far as the same will 
extend, but not so as to prejudice the rights of the prior mortgagee 
or persons claiming under him or of any other person who has, for 
consideration, acquired an interest in any of the properties. 12 

The Act, and therefore this section, is not in force in the Punjab 
and in the N. W. F. Province, but the principle of the section has been 
held applicable as being in consonance with justice, equity and good 
conscience. 13 

2. Marshalling, an exception to the rule of contribution. 
—Suppose, A mortgages property x worth Rs. 2000 and property y worth 
Rs. 3000, to B for Rs. 500 and sells property y to C. Under s. 82, x and y 
would be liable to contribute towards the payment of the mortgage debt 
in the proportion of 2 : 3. That is to say property x would be liable for 
the debt to the extent of Rs. 200 and property y to the extent of Rs. 300. 
The effect of this section is, however, to make property x liable for the 
mortgage debt to the extent of its full value, namely Rs. 2000. In this 
respect, the right of marshalling is an exception to the rule of contri¬ 
bution enacted in S. 82. 1 It may be observed that the last paragraph of 
S. 82 expressly provides that nothing in that section applies to a property 
liable under S. 81 to the claim of the subsequent mortgagee. 

3. Marshalling distinguished from equitable rule of apportionment— 

See Note 3 on Section 81. 

4. Conditions to be satisfied for application of section.— 
In order that a right of marshalling under this section may arise, it is 
essential that — 

(1) the owner of two or more properties must have mortgaged 

them to one person, 

(2) he must have subsequently sold one or more of such items to 

another person, 

12. (’39) 26 AIR 1939 All 314 (315) : ILR (1939) All 150 : 182 Ind Cas 493 (DB), 
Md. Kanmul v. S. Sugar Syndicate, Lahore. 

13. (’40) 27 AIR 1940 Lab 291 (292): 190 Ind Cas 525, WasDevw Firm Dheru Mol. 
(’41) 28 AIR 1941 Pesh 49 (51) : 195 Ind Cas 322 (DB), Abdul Qayum Khan v. 

Mt. Turi. 

Note 2 

1. (’36) 23 AIR 1936 Mad 106 (111):59 Mad 121:163Ind Cas 977 (DB), Muthiah 
Dhagavathar v. Venkatarama. 

(’24) 11 AIR 1924 Mad 749 (753) : 78 Ind Cas 52 (DB), Visvanatha v. Vengama. 
(Section 82 is subject to the exception that a mortgagor is not entitled to contribu¬ 
tion when he has assigned the property with an express. covenant as against 
encumbrances.) 
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marshalling by subsequent purchaser 

( 3 ) the exercise of the right must not prejudice the rights of the 

mortgagee or of persons claiming under him or of any other 
person who has, for consideration acquired an interest in 
any of the properties, and 

( 4 ) there must be no contract to the contrary. 

5. “ Two or more properties. ” — The old section began with 
the words “where two properties are subject to a common charge, and 
consequently did not apply to cases where more than two properties 
were subject to a common charge and one of them was subsequently 
sold to a third person. 1 This defect has now been removed by the new 
section. The Special Committee in their report 2 on the amending bill, 
observed : 

“The section .... does not provide for the case when there are more 
properties which are subject to a common charge and some or one of them is 
afterwards sold. To provide for such cases we propose to amend this section 
and bring it into Line with section 81 which deals with the marshalling of 
securities.” 

In order to apply this section it is necessary that the property 
mortgaged must be recognised and described as consisting of two or 
more properties; where a single snrvey number is mortgaged first and 
later on a portion of it is sold or mortgaged, this does not make the 
property “two or more properties’’ at the time of the first mortgage. 3 

6. “Mortgages them to one person.” — The old section 
used the word “charge,” but obviously included mortgages also. This 
was inconsistent with s. 100 where a charge was defined as not including 
a mortgage. The amendment of the section by omitting the word 
“charge” and inserting the word “mortgage” has now removed this 
inconsistency. 

The use of the word “mortgage” instead of the word “charge” 
does not, however, mean that the section has no application to cases 
where a person creates a charge on two or more properties and then 
sells one or more of such properties to a third person. Section 100 
provides that all the provisions which apply to a simple mortgage shall, 
so far as may be, apply to a charge also. This section would, therefore, 
by virtue of S. 100 , apply to charges also. In the undermentioned case 1 
the Chief Court of Oudh applied S. 56 to case of a charge, though S. 100 
was not specifically referred to. 

The section has no application to hypothecation of moveable 
property. See Note 6 on section 81 . 


Note 5 


i. (’35) 22 AIR 1935 Cal 666 (670) : 159 Ind Caa 159 (DB), Bengal Coal Co., Ltd. 
v. Sita Ram. 


2. See Report of the Special Committee on S. 56 printed on page 22 (46). 

3. (’39) 1939 Nag L Jour 235 (236), Yeshioant v. Baliram. 


Note 6 

1. (’37) 24 AIR 1937 Oudh 801 (811): 167 Ind Cas 962 (DB), Md. Yunus Khan 
v. Court of Wards, Balrampur Estate. 


Section 56 
Notes 4-6 
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Section 56 
Note 7 


7. Then sells one or more of the properties.” _The Act 

does not, save as provided by s.57 and chap, iv, apply to transfers by 
operation of law or by or in execution of a decree. 1 This section does 
not, therefore, in terms apply to cases where subsequent to a mort^a^e 
of several items one or more of such items is sold in execution of°a 
decree against the mortgagor. 2 It has been held by the High Court of 
Allahabad that even the principle of this section is not applicable to 
such cases. 2a According to the Lahore High Court it is applicable. 3 In 
any view the Court can, in the exercise of its discretion under 0.34, R.4, 
Civil Procedure Code, order that the mortgaged properties other than 
the properties sold in execution may be sold first, for the purpose of 
adjusting the equities between the parties. 3 ® If there are no equities in 
favour of any party, the mortgagee is of course entitled to sell the 
properties in any order he chooses. It was observed in the undermen. 
tioned case 4 that if the execution-purchase was a collusive one or if the 
purchaser had paid only for the equity of redemption, no equity will 
arise in his favour and the Court should not make the sale in an order 
different from that fixed by the mortgagee. 

Neither this section nor the principle underlying it applies to a 
lessee from the mortgagor 5 or to creditors who have merely obtained 
money decrees against the mortgagor and have attached his properties. 6 

Where X held a mortgage over items a, b and c under one mortgage 
document, and another mortgage over item d, and he sued only on the 
former one impleading Y who was a subsequent purchaser of item a, it 
was held that Y was no doubt entitled to claim that X should first sell 
items b and c by virtue of the doctrine of marshalling laid down in this 
section, but that he had no right either in equity or in law to claim that 
X should exhaust his remedy against item d also, the subject of the 
second mortgage, before proceeding against item a. It was observed that 


Note 7 

1. See Section 2, clause (d). 

2. (’21) 8 AIR 1921 All 323 (324) : 43 All 589 : 63 Ind Cas 209 (DB), Rama 
Shankar Prasad v. Ghulam Husaw. 

(•29) 16 AIR 1929 All 309 (311) : 116 Ind Cas 297 : 51 All 606 (DB), Naubat Lai 
v. Mahadeo Prasad. 

(’30) 17 AIR 1930 All 634 (636) : 128 Ind Cas 439 (DB), Upendra Nath v. Kali 
Gharan. 

2a. (’29) 16 AIR 1929 All 309 (311) : 51 All 606 : 116 Ind Cas 297 (DB), Naubat 
Lai v. Mahadeo Prasad. 

3. (’40) 27 AIR 1940 Lab 291 (292) : 190 Ind Cas 525, Was Dev v. Firm Dhcru 
Mai Baij Nath. 

3a. (’32) 19 AIR 1932 All 85 (87) : 53 All 391 : 129 Ind Cas 708 (DB), Qaiser Beg 
v. Sheo Shanker. 

4. (’27) 14 AIR 1927 Cal 522 (526) : 101 Ind Cas 124 (DB), Nobin Chandra v. 
Debendra Sen. 

5. (’26) 13 AIR 1926 Cal 525 (527) : 94 Ind Cas 786 (DB), E. V. Loro <£ Co. v. 
Hazarimull. (Mining lease of some of the mortgaged properties — Lessee taking 
with notice of incumbrances.) 

6. (’81) 6 Cal 142 (148): 7 Cal L R 396 (DB), Krislodass Kundoo v. RamkantRoy 
Chowdhry. 
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such a claim cannot be allowed even by resorting to the provisions of 
O. 34, R. 4 , Civil Procedure Code, inasmuch as the power under that 
rule must be exercised only in conformity with some principle of law 
or equity, and that there was no such principle of law or equity in 
favour of Y. 7 

8. “In the absence of a contract to the contrary.”— The 
right of marshalling given by this section only exists where there is no 
contract to the contrary. Where the vendee of one of the mortgaged 
properties undertook as part of the consideration for the sale, to 
discharge the mortgage to a certain extent and it was further agreed 
between the vendor and the vendee that the balance of the mortgage 
amount should be paid by the vendor himself on failure of which he 
was to be -personally liable for the amount, it was held in the under¬ 
mentioned case 1 that there was a “contract to the contrary” between 
the vendor and the vendee and that the vendee’s right as against the 
vendor under the old S. 56 was excluded by such contract. 

It is conceived that even under the present section, such a contract 
would exclude the right of marshalling. 

9. “So far as the same will extend.”—See Note 10 on Section 81. 

10. “But not so as to prejudice the rights of the 
mortgagee.” — It is well settled that every item of the mortgaged 
property is a security for the entire mortgage debt and the mortgagee, 
as such, has a right to realise the whole of the mortgage debt from any 
item of the mortgaged property. 1 In other words, a mortgagee has an 
absolute right to give up or release any portion of the mortgaged 
property from the mortgage and sue to enforce his claim against the 
other properties. 2 A right of marshalling does not exist if it prejudices 
this right. 3 Where, therefore, a mortgagee of items x, y and z, for 

7. (’40) 27 AIR 1940 Mad 776 (776): 191 1.C. 719 (DB), Venkanna v. Ramanna. 

Note 8 

1. (’26) 13 AIR 1926 All 415 (415, 417, 418) : 95 Ind Cas 343 (DB), Pirthiraj 
Singh v. Ruktnin Kunwar. 

Note 10 

1. (’39) 26 AIR 1939 All 314 (314): I L R (1939) All 150 : 182 Ind Cas 493 (DB), 
Md. Karimul v. S. Sugar Syndicate, Lahore. 

(’32) 19 AIR 1932 All 85 (87) : 129 Ind Cas 708 : 53 All 391 (DB), Qaiser Beg v. 
Sheo Shanker , 

(’18) 5 AIR 1918 Mad 1030 (1031): 40 Mad 968 : 42 Ind Cas 352 (FB), Perumal 
v. Raman. (Per Napier, J., in the Order of Reference.) 

('28) 15 AIR 1928 Mad 500 (501) : 110 Ind Cas 54 : 51 Mad 648 (DB), Thanmul 
Sowcar v. Nathu Ramadoss. 

(’82) 5 Mad 385 (386) (DB), Tadigotla Timmappa v. Lakshmamma. 

( 82) 5 Mad 387 (388) (DB), Indukuri Rama Raju v. Yerramilli Subbarayudu. 
(I860) 6 Suth W R 253 (254) (DB), Prosonno Coomar Sein v. ifcv. B. F. X. 
Barbosa. 

[But see (’83) 9 Cal 406 (410): 11 Cal L R 565 (DB), Ram Dhun Dhur v. Mohesh 
Ohunder.} 

2. (’18) 6 AIR 1918 Mad 1030 (1031) : 40 Mad 968 : 42 Ind Cas 352 (FB), Peru - 
mal v. Raman. 

3. ('86) 23 AIR 1986 Nag 125 (127) :ILB (1936) Nag 22 : 105 Ind Cas 550, 
Luadhar Uttamchand v. Shiwaji Qanesh. 


Section 56 
Notes 7-10- 
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Section 56 example, releases x and ?/ from the mortgage and sues to enforce his 
Note 10 mortgage against a subsequent purchaser or subsequent mortgagee 

of z cannot claim under this section or under S. 61 that the mortgagee 
should satisfy his debt first out of properties x and y, inasmuch as such 
a claim would prejudice the rights of the mortgagee. 4 But though a 
mortgagee has an absolute right to give up any portion of the 
mortgaged properties and to limit his claim to the other portion , he 
has no such absolute right, where such other portion consists of several 
items, to determine in what order such items should be sold for the 
satisfaction of his debt. 5 The Court has, at the time of passing the decree 
under O. 34, R. 4 of the Civil Procedure Code, a discretion to regulate 
the order of sale so as to adjust the equities between the parties and the 
right of the mortgagee is only subject to this discretion of the Court. 6 
Thus, the mortgagee of properties a, h, c and d may release property 


(’08) 31 Mad 419 (422) : 18 Mad L Jour 229 (FB), Kommineri Appayya v. Man- 
gala Rangayya. (29 Mad 217 referred to.) 

[,See also (’32) 19 AIR 1932 All 85 (87) : 129 Ind Cas 708 : 53 All 391 (DB), 
Qaiser Beg v. Sheo Shanker. (So long as rights under mortgage sought to be 
enforced by decree are not prejudiced, Court executing decree has full power to 
regulate the order in which and condition subject to which mortgaged properties 
should be sold in order to do justice between two subsequent transferees.) 

(’85) 11 Cal 258 (260) (DB), Lala Dilawar Sahai v. Dewan Bolakiram.] 

4. (’38) 25 A IR 1938 Mad 503 (503, 504) : 177 Ind Cas 681, In re Muthammal. 
(Right of contribution of the person claiming marshalling is not however lost and 
it can be worked out in a separate suit.) 

(’28) 15 A I R 1928 Mad 500 (501) : 51 Mad 648 : 110 Ind Cas 54 (DB), Thanmul 
Soircar v. Nathu Ramadoss. 

(’36) 23 AIR 1936 Rang 266 (267) : 14 Rang 198 : 163 Ind Cas 444 (DB), Snbbiah 
Naidu v. Ram Sabad. (In this case the mortgagee held a mortgage of immovable 
property and hypothecation of moveables—Reversing AIR 1935 Rang 139.) 

(’30) 17 A I R 1930 Lah 731 (732) : 11 Lah 694 : 125 Ind Cas 631 (D B), Punjab 
and Sindh Bank, Ltd. v. Amir Cliand. 

[But see (’41) 28 AIR 1941 Pesh 49 (51) : 195 Ind Cas 322 (DB), Abdul Qayum 
Khan v. Mt. Turi. (The Court applied the principles of the section but held that 
the mortgagee cannot release one item and throw the whole burden on the other.)] 

5. (’32) 19 A I R 1932 All 85 (88) : 129 Ind Cas 708 : 53 All 391 (DB), Qaiser Beg 
v. Sheo Shanker. 

(’27) 14 A I R 1927 Cal 522 (526) : 101 Ind Cas 124 (D B), Nobin Chandra v. 
Debendra Sen. 

(’36) 40 Cal W N 1173 (1175), Annapurna v. Ram Ranjan. 

6. (’32) 19 A I R 1932 All 85 (88) : 129 Ind Cas 708 : 53 All 391 (DB), Qaiser Beg 
v. Sheo Shanker. (Court should frustrate any attempt on the part of mortgagee to 
throw most of the burden on one only of the mortgaged properties.) 

(’24) 11 AIR 1924 Pat 459 (464) : 3 Pat 522 : 78 Ind Cas 796 (DB), R. P. Narain 
Singh v. Md. Khalil-ul-Rahman. 

(’10) 7 Ind Cas 4 (5) (DB) (Cal), Mahomed Siddik v.Ramlal Mandar. (This power 
of the Court cannot be taken away by the mortgagee bringing to sale in execution 
only one of the items, reserving his claim against other items for another execution 


(CrilR 1939 All 314 (315, 316) : ILR (1939) All 150 : 182 Ind Cas 493 (DB), 

Md. Karimul v. S. Sugar Syndicate, Lahore. 

(’08) 31 Mad 419 (423) : 18 Mad L Jour 229 (FB), Kommxnerx Appayya v. 

{Sualn ('ll’) ll^Suth W R 202 (203) : 5 Beng L R 334u (D B), Lalla Heera 
Lall v. Monee Roy.] 
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a from the mortgage ancl may sue to enforce his mortgage against b, c 
and d only. But he has no absolute right to claim that b , c and d should 
be sold in any particular order. The Court may regulate the order of 
sale in the exercise of its discretion. The exercise of this discretion 
cannot legally prejudice the mortgagee's right for his right is only 
subject to such discretion. 7 The discretion must, however, be exercised 
on judicial principles. Thus, where, as between the properties b, c and 
d, to which the mortgagee has limited his claim, there is a right of 
marshalling under S. 50 or S. 81, in one of the defendants who has 
purchased or taken a subsequent mortgage of d, and he claims such 
right, the Court is bound to give effect to this substantive right, 8 and 
the giving effect thereto canqpt, as seen above, be said to “prejudice the 
mortgagee.” Where there is no right of marshalling in any party, the 
Court may still, for the purpose of adjusting the equities between the 
parties, regulate the order of sale, though it may be different from that 
fixed by the mortgagee. 0 In the absence of any equities in favour of 
any party, the mortgagee is, of course, entitled to sell the properties in 
any order he chooses, and it is not open either to the Court or to the 
defendants to compel him to proceed against any particular property 
first. 10 


Section 56 
Note 10 


7. ('24) HAIR 1924 Mad 509 (510) : 83 Ind Cas 918 (DB), Raghavachariar v. 
D. Krishna Reddi. 

8. See (’14) 1 AIR 1914 Cal 828 (830) : 41 Cal 418 : 25 Ind Cas 118 (DB), Tara 
Prasanna v. Nilmoni Khan. (After decree for sale of several properties in suit by 
mortgagee one property mortgaged with conditional sale — On foreclosure by 
second mortgagee first mortgagee bringing property to sale — Held , second mort¬ 
gagee had under S. 56 (old) right to have first mortgagee satisfied from other 
properties.) 

[See also (1864) 1864 Suth W R 374 (374) (D B), ML Nowa Koouar v. 
Sheikh Abdool. (Plaintiff had a lien on three estates belonging to his debtor, and 
a third party, having obtained a decree for money due from the same debtor, 

recovered bis money by sale of one of plaintiff's three mortgaged estates_ Held 

that the sale did not release that estate from the mortgage but that it forced the 
plaintiff firstly to recover the amount due to him from the remaining estates.)] 

9. (’32) 19 AIR 1932 All 85 (87) : 129 Ind Cos 708 : 53 All 391 (DB), Qaiser Beg 
v. Sheo Shanker. 

(’31) 18 AIR 1931 All 657 (658, 659) : 132 Ind Cas 807 (DB), Ohasi Ram v. Ram 
Dial. 

(’39) 26 AIR 1939 All 314 (316) : I L R (1939) All 150 : 182 Ind Cas 493 (DB), 
Md. Karimul v. S. Sugar Syndicate, Lahore. 

(’24) 11 AIR 1924 Mad 609 (510j : 83 Ind Cas 918 (DB), Raghavachariar v. D. 
Krishna Reddi. 

10. (’32) 19 AIR 1932 All 85 (87) : 129 Ind Cas 708 : 53 All 391 (DB), Qaiser Beg 
v. Sheo Shanker. 

( 25)|12 AIR 1925 Mad 332 (333) : 85 Ind Cas 394 (DB), Ananjaperuinal Konar 
v. Pichamulhu Nadar. 


(’25) 12 AIR 1925 Mad 1214 (1214): 92 Ind Cas 593 (DB), Subba Rao v. Lakshmi - 
ityrayana. 

#('25) i2 Am 1925 Pat 484 (485): 91 Ind Cas 221 (DB), Khirodhar Singh v. 
Qajadhar Lai. 

(87) 1887 All W N 183 (184) (DB), Beni Bahadur v. Barn Baran. (No equities in 

eiendant — Mortgagee’s right to sell properties in any order he chooses not to be 
curtailed by Court.) 
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Section 56 
Notes 10-12 


It has been observed in the undermentioned case 11 that the right 
of the mortgagee to realize his mortgage debt from any portion of the 
mortgaged property is subject to two exceptions, namely the doctrine of 
marshalling provided for by Ss. 5G and 81 , and the Court’s power under 
0.34, R. 4 to direct the mortgaged properties to be sold in a particular 
order. If the right of the mortgagee referred to in the decision is the 
right to determine in what order the mortgaged properties which he 
wishes to proceed against are to be sold, then the decision is unexcep¬ 
tionable ; for, as has been seen already such right is not an absolute one, 
but is subject to the discretion of the Court under O. 34, R. 4 of the Code 
of Civil Procedure, which discretion must be exercised in favour of a 
person who has a right of marshalling. Jf the right of the mortgagee 
referred to is, on the other hand, the absolute right in the mortgagee 
to give up any item of the mortgaged property and to proceed against 
the other items for the whole of the debt, the decision, it is submitted, 
is not correct. Such right cannot, under this section, be prejudiced by 
the right of marshalling. It is not correct to say in such a case that 
the right of marshalling is an exception to the right of the mortgagee. 
Nor can 0.34, R.4 of the Code of Civil Procedure which enables the 
Court to regulate the sale of the properties, the subject-matter of the 
suit, before it, be construed as authorising the Court to take away in 
its discretion, a right given to the mortgagee by the substantive law, 
to limit his suit to such portions of the mortgaged property as he 
chooses. 

In Sarju Lai v. Baijnath Prashad 12 the mortgagee having 
purchased himself some of the mortgaged properties after his decree on 
the mortgage, claimed to execute the decree against the other properties 
which had been subsequently purchased by third persons. It was held 
that the purchasers cannot insist that the mortgagee should sell also 
the property purchased by him, and that any equity which they might 
have must be worked out only in a separate suit. 

11. “Or of any other person who has for consideration. 

properties.” — See Note 14 and Note 2 on Section 81. 

12. Executing Court when can give effect to right of 
marshalling. — It has been seen already that the Court has a 
discretion at the time of passing the decree under 0.34, Rr. 4 and 5 
of the Code of Civil Procedure to determine the order in which the 
mortgaged properties should be sold. Where a question as to the order 
in which the mortgaged properties should be sold has been raised and 
determined by the decree, the Court cannot, at the time of the execution, 
go behind the order so made . 1 Where, however, the decree merely states 

(’27) 14 AIR 1927 Cal 522 (526) : 101 Ind Cas 124 (DB), Nobin Chandra v. 
Debcndra Sen. 

11. (’39) 26 AIR 1939 All 314 (314, 315) : ILR (1939) All 150 : 182 Ind Cas 493^ 
(DB), Md. Karimiil v. S. Sugar Syndicate, Lahore. 

12. (’23) 10 AIR 1923 Pat 44 (44) : 71 Ind Cas 26 (DB). 

Note 12 

1. (’26)13 AIR 1926 Mad 1144 (1144): 971.C. 601, Subba Aiyar v. Pichumani Aiyar. 
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that the properties mentioned therein should be sold without any 
determination as to the order in which such properties are to be sold, 
the executing Court has a discretion to regulate the order of sale of the . 
various items . 2 This does not mean that some of the items decreed 
against can be excluded from being brought to sale at all. All the 
properties decreed against must be advertised for sale and when they 
are actually brought into execution and become subject to sale, it would 
be then for the Court to decide on just and equitable grounds which 
property ought to be sold first . 3 If a right of marshalling is claimed at 
that time, and has not already been determined at the time of the decree, 
the executing Court is bound to give effect to it. Even in the absence of 
any right of marshalling existing in any of the parties, the executing 
Court can regulate the order of sale for the purpose of adjusting the 
equities between the parties . 4 Where there are no equities in favour of 
any party the mortgagee is entitled to choose the order in which the 
properties decreed against should be sold 5 and the judgment.debtor has 
no legal right to demand that the decree-holder should proceed against 
a particular item first . 6 In the undermentioned case 7 properties a and b 
were mortgaged to X and subsequently a was sold to R. X obtained a 
decree against R and the mortgagor for sale of both a and b. He then 
applied for execution by sale of both the properties. The Court ordered 
in the exercise of its discretion that property b should be sold first. X 
thereupon did not press the petition which was, consequently, dismissed. 
Within a week thereof X applied again for execution of his decree but 
for sale of property a alone. It was held by the Calcutta High Court 


Section 56 
Note 12 


2. (’34) 21 AIR 1934 Pat 329 (329) : 150 Ind Cas 733 (DB), Rajkishore Prasad 
v. Chhotey Narayan. 

(’25) 12 AIR 1925 Pat 484 (486) : 91 Ind Cas 221 (DB), Khirodhar Singh v. 
Oajadhar Lai. 

(’26) 13 AIR 1926 Mad 1031 (1032) : 97 Ind Cas 586 {DB),ChokkalingaTambiran 
v. Ramanadan. 

(’39) 26 AIR 1939 All 314 (315) : ILR (1939) AU 150 : 182 Ind Cas 493 (DB), 
Md. Karimul v. S. Sugar Syndicate, Lahore. 

[But see (’16) 3 AIR 1916 Oudh 288 (288) : 32 Ind Cas 715 (DB), Baza Husain 
v. Amar Chand. (Submitted not correct.)] 

3. (’24) 11 AIR 1924 Pat 802 (802) : 3 Pat 962 : 84 Ind Cas 203 (DB), Bhagwan 
Chandra v. Dharam Narain. 

(’10) 7 Ind Cas 4 (5) (DB) (Cal), Mahomed Siddik v. Ramlal Mandar. 

4. (’08) 31 Mad 419 (423) : 18 Mad L Jour 229 (FB), Kommineni Appayya v. 
M angala Rang ay ya. 

(’32) 19 AIR 1932 All 85 (87) : 129 Ind Cas 708 : 53 AU 391 (DB), Qaiser Beg v. 
Sheo Shanker. 

(’31) 18 AIR 1931 All 657 (668, 659) : 132 Ind Cas 807 (DB), Ohasi Ram v. Raw 
Dial. (When the question as to which of the properties has to be sold first oomes 
up before the executing Court, the solution of the question will depend upon a 
determination of the equities between the holders of the properties.) 

5. (’25) 12 AIR 1925 Pat 484 (487) : 91 Ind Cas 221 (DB), Khirodhar Singh v. 
Oajadhar Lai. 

(’24) 11 AIR 1924 Mad 366 (367) : 47 Mad 688 : 83 Ind Gas 852 (DB), Narayana- 
swami Chetty v. VeUaya Pillai. 

6- (’24) 11 AIR 1924 Mad 366 (867): 83 Ind Cas 852 :47 Mad 688(DB),Rarayana- 
swawi Chelty v. VeUaya PUlai. 

7. (’10) 7 Ind Cas 4 (6) (DB) (Cal), Mahomed Siddik v. Raw Lai Mandar-. 



1118 


MARSHALLING BY SUBSEQUENT PURCHASER 


Section 56 that X could not be allowed to fetter the exercise of the Court’s discretion 
Notes 12-14 by thus applying for the sale of a alone, x was ordered to amend his 

petition by including both the properties. It may be noted that X did 
not give up property b from his mortgage, but merely claimed to sell a 
first. 

13. Purchaser’s knowledge of prior mortgage — Effect 
—Under the old S. 81 a right of marshalling could not be claimed by 

a subsequent mortgagee who had taken his mortgage with notice of the 
prior mortgage. This section did not apply to mortgages not governed 
by this Act or to mortgages made before the Act. In such cases it was 
held that the English law of marshalling of securities would be 
applicable, and under that law, the fact that the subsequent mortgagee 
had notice of the prior mortgage did not affect his right of marshalling. 1 
This principle was applied even in cases where marshalling was allowed 
in favour of a subsequent purchaser on general principles, 2 though in 
some cases 3 the view was expressed that a subsequent purchaser with 
notice should not, on general principles, be allowed the right of 
marshalling. 

Section 81 has now been amended by omitting the provision as to 
notice. A right of marshalling whether under this section or S. 81 is now 
independent of any question of notice. 

14. Against whom right under this section available.— 

As has been seen in Note 1 the old section gave a right to the subsequent 
purchaser as against the seller to have the prior mortgage satisfied out 
of the property not sold to him. The right was thus not available 
against the mortgagee, or against any person who had purchased the 
other property from the mortgagor} The omission of the words “as 
against the seller’’ in the present section now makes the right of the 
subsequent purchaser enforceable against the mortgagee also. But the 
addition of the words “but not so as to prejudice the rights of a person 
who has for consideration acquired an interest in any of the properties” 
has the effect of negativing any right of marshalling in the purchaser 
of one of the mortgaged properties as against the purchaser of any 
item of the mortgaged properties , inasmuch as the exercise of any such 
right will clearly prejudice the latter. 2 

Note 13 

1. (’93) 18 Bom 160 (170, 171) (DB), Chunilal Vithaldas v. Fulchand. 

2. (’96) 22 Bom 304 (314) (FB), Lakhmidas Ramdas v. Jamnadas. (Theprinciple 
applies to auction purchaser as well as purchaser at private sale.) 

3. (’85) 7 All 711 (715) : 1885 All W N 198 (DB), Rodh Mai v. Ram Harakh. 

Note 14 

1. (’05) 2 All L Jour 698 (700) (DB), Siraj-ud-din v. Siraj-ud-din. 

(’31) 18 AIR 1931 Nag 91 (94) : 130 Ind Cas 817, Sitaram v. Ramrao. 

(’03) 31 Cal 95 (102) : 8 Cal W N 30 (DB), Magniram v. Mehdi Hossein Khan. 
(’20) 7 AIR 1920 All 253 (256) : 42 All 336 : 59 Ind Cas 67 (DB), Din Dayal v. 
Gursaran Lai. 

2. See (’30) 17 AIR 1930 All 634 (636) : 128 Ind Cas 439 (DB), Upendra Nath v. 
Kali Charan. (Right of auction purchaser of one of the mortgaged properties 
against the auction purchaser of another.) 
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But if A purchases one of the mortgaged properties with an express 
condition that it is not to be liable for the debt and B purchases another 
of the mortgaged properties with the condition that the entire debt is to 
be satisfied by B out of the consideration in his hands, A can claim that 
the property in the hands of B should be sold first. 3 

See also Note 2 on section 81. 



Discharge of Incumbrances on Sale. 

(a) Where immoveable property subject to 
D . . . - ¥t any incumbrance, whether imme- 

incumbrance and sale diately payable or not, is sold by 
freed therefrom. the Court or in execution of a 

decree, or out of Court, the Court may, if it thinks 
fit, on the application of any party to the sale, direct 
or allow payment into Court,— 

(1) in case of an annual or monthly sum 
charged on the property, or of a capital 
sum charged on a determinable interest 
in the property — of such amount as, 
when invested in securities of the *[Central 
Government]*, the Court considers will be 
sufficient, by means of the interest thereof, 
to keep down or otherwise provide for that 
charge, and 


(2) in any other case of a capital sum charged 
on the property—of the amount sufficient 
to meet the incumbrance and any interest 
due thereon. 


But in either case there shall also be paid into 
Court such additional amount as the Court considers 
will be sufficient to meet the contingency of further 
costs, expenses and interest, and any other contingency, 
except depreciation of investments, not exceeding one- 
tenth part of the original amount to be paid in, unless 
the Court for special reasons (which it shall record) 
thinks fit to require a larger additional amount. 

* Burma Amendment 

Section 67. — In clause (1) of sub-section (a) after ‘Government of India* 
insert ‘or Government of Burma;’ 

_ _ The Government of Burma (Adaptation of Laws) Order, 1937. 

3. (’29) 10 AIR 1929 Pat 661 (671) : 8 Pat 686 : 120 Ind Cas 17 (DB), Kami* 
• Stngh v. Ohalurbhuj Singh. 


Section 56 
Note 14 


Section 57 
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Section 57 


(b) Thereupon the Court may, if it thinks fit, and 
after notice to the incumbrancer, unless the Court, 
for reasons to be recorded in writing, thinks fit to 
dispense with such notice, declare the property to be 
freed from the incumbrance, and make any order for 
conveyance, or vesting order, proper for giving effect 
to the sale, and give directions for the retention 
and investment of the money in Court. 

(c) After notice served on the persons interested 
in or entitled to the money or fund in Court, the 
Court may direct payment or transfer thereof to the 
persons entitled to receive or give a discharge for the 
same, and generally may give directions respecting the 
application or distribution of the capital or income 
thereof. 

(cl) An appeal shall lie from any declaration, 
order or direction under this section as if the same 
were a decree. 

(e) In this section “Court” means (1) [a High 
Court]* in the exercise of its ordinary or extra¬ 
ordinary original civil jurisdiction, (2) the Court of 
a District Judge within the local limits of whose 
jurisdiction the property or any part thereof is situate, 
(3) any other Court which the b [Provincial Govern¬ 
ment] may, from time to time, by notification in the 
Official Gazette, declare to be competent to exercise 
the jurisdiction conferred by this section. 

a. Substituted by A. 0. for “ Government of India.” 

b. Substituted by A. 0. for " Local Government.” 

Synopsis 


1. Analogous law. 

2. Scope of the section. 

3. Section compared with sec¬ 

tion 83 and Order 34, Rule 12 of 
the Code of Civil Procedure. 

4. Incumbrance. 

5. ‘‘Whether immediately payable 

or not.” 

6 . ‘‘May, if it thinks fit.” 

7. ‘‘Direct or allow payment into 

Court.” 

8 . ‘‘On the application.” 


9. ‘‘Any party to the sale.” 

10. Procedure. 

11. ‘‘In any other case of a capital 

sum,” etc. — Clause (a), sub- 
j clause (2). 

12. “Not exceeding one-tenth part 

of the original amount.” 

13. Notice to incumbrancer — 

Clause (b). 

14. Service of notice—Clause (c). 

15. “Appeal”—Clause (d). 

16. “Court”—Clause (e). 


Other Topics (miscellaneous) 

Freedom from incumbrance. See Note 2. 

Incumbrance merging in decree—Section not applicable. See Note 2. 
Burma Amendment :— 

In sub-section (e), for ‘a High Court’ substitute ‘the High Court’. 

•The Government of Burma (Adaptation of Laws) Order, 1937. 
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1. Analogous law. —Section 5 of the Conveyancing and Law of 
Property Act, 1S81 (44 & 45 Viet., ch. 41) provided as follows 1 : 

“5. (1) Where land subject to any incumbrance, whether immediately payable 

or not, is sold by the Court , or out of Court, the Court may, if it thinks fit, on 
the application of any party to the sale, direct or allow payment into Court, m 
case of an annual sum charged on the land, or of a capital sum charged on a 
determinable interest in the land, of such amount as, when invested in Go\em¬ 
inent securities, the Court considers will be sufficient, by means of the dividends 
thereof, to keep down or otherwise provide for that charge, and in any other 
case of capital money charged on the land, of the amount sufficient to meet the 
incumbrance and any interest due thereon ; but in either case there shall also 
be paid into Court such additional amount as the Court considers will be suffi¬ 
cient to meet the contingency of further costs, expenses, and interest, and any 
other contingency, except depreciation of investments, not exceeding one-tenth 
part of the original amount to be paid in, unless the Court for special reason 
thinks fit to require a larger additional amount. 

(2) Thereupon, the Court may, if it thinks fit, and either after or without 
any notice to the incumbrancer , as the Court thinks fit, declare the land 
to be freed from the incumbrance, and make any order for conveyance, or 
vesting order, proper for giving effect to the sale, and give directions for the 
retention and investment of the money in Court. 

(3) After notice served on the persons interested in or entitled to the money 
or fund in Court, the Court may direct payment or transfer thereof to the 
persons entitled to receive or give a discharge for the same, and generally may 
give directions respecting the application or distribution of the capital or 
income thereof. 

(4) This section applies to sales not completed at the commencement of this 
Act, mid to sales thereafter made." 

The section has been now replaced in England by S. 50 of the Law of 
Property Act, 1925 (15 Geo. V, Ch. 20) which runs as follows 2 : 

“50. (1) Where land subject to any incumbrance, whether immediately 
realisable or payable or not, is sold or exchanged by the Court, or out of 
Court, the Court may, if it thinks fit, on the application of any party to the 
sale or exchange, direct or allow payment into Court of such sum as is 
hereinafter mentioned, that is to say — 

(a) in the case of an annual sum charged on the land, or of a capital sum 

charged on a determinable interest in the land, the sum to be paid into 
Court shall be of such amount as, when invested in Government securi¬ 
ties, the Court considers will be sufficient, by means of the dividends 
thereof, to keep down or otherwise provide for that charge; and 

(b) in any other cose of capital money charged on the land, the sum to be 

paid into Court shall be of an amount sufficient to meet the incumbrance 
and any interest due thereon; 

but in either case there shall also be paid into Court such additional amount 
as the Court considers will be sufficient to meet the contingency of further 
costs, expenses and interest, and any other contingency, except depreciation of 
investments, not exceeding one-tenth part of the original amount to be paid in, 

Section 57 — Note 1 

1. The italics are intended to show where the seotion differs from Section 67 of the 
Indian Transfer of Property Act. 

2. The italics are intended to show where the section differs from Section 67 of the 
I ndian Transfer of Property Act. 


Section 57 
.Note 1 


T.P.7I. 
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unless the Court for special reason thinks fit to require a larger additional 
amount. 

(2) Thereupon, the Court may, if it thinks fit, and either after or without 
any notice to the incumbrancer, as the Court thinks fit, declare the land to 
be freed from the incumbrance, and make any order for conveyance, or vesting 
order, proper for giving effect to the sale or exchange, and give directions for 
the retention and investment of the money in Court and for the payment or 
application of the income thereof. 

(3) The Court may declare all other land, if any, affected by the incum¬ 
brance (besides the land sold or exchanged) to be freed from the incum- 
brance, and this power may be exercised either after or without notice to the 
incumbrancer, and notwithstanding that on a previous occasion an order, 
relating to the same incumbrance, has been made by the Court which was 
confined to the land then sold or exchanged. 

(4) On any application under this section the Court may, if it thinks fit, 
as respects any vendor or purchaser, dispense with the service of any notice 
which would otherwise be required to be served on the vendor or purchaser. 

(5) After notice served on the persons interested in or entitled to the money 
or fund in Court, the Court may direct payment or transfer thereof to the 
persons entitled to receive or give a discharge for the same, and generally may 
give directions respecting the application or distribution of the capital or income 
thereof. 

(6) This section applies to sales or exchanges whether made before or after 
the commencement of this Act, and to incumbrances whether created by 
statute or otherwise.” 

2. Scope of the section. — This section has been borrowed 
from s. 5 of the Conveyancing and Law of Property Act, 1881, now 
replaced by S. 50 of the Law of Property Act, 19-25. 1 The English cases 
bearing on these sections will be thus a useful guide in the construction 
and the application of this section. 

Where the subject-matter of a sale is property subject to an 
incumbrance, this section empowers the Court to provide for the dis¬ 
charge of the incumbrances, and then to declare the property free from 
such incumbrances. 3 It is a remedial enactment for facilitating the 
sale of land. 3 The object of section 5 of the Conveyancing and Law of 
Property Act, 1881, was stated by Sargant, J., in the following terms : 

“ Prima facie, the object of the whole of S. 5 is not to disturb 
any vested or other rights more than is necessary, but to enable 
a sale to be effected and the property to be transferred to the 
purchaser notwithstanding there may be on the land a liability for 
payment of a future sum which would, but for the provisions of 
the section, clearly have prevented the sale of the land free from 

Note 2 

1. See Note 1. 

2. (’16) 3 AIR 1916 Pat 113 (114) : 2 Pat L Jour 118 : 39 Ind Cos 76 (DB), 
Jagcranath Singh v. Mt. Mohra Kuvar. 

[See also (’37) 24 AIR 1937 Nag 36 (36) : ILR (1938) Nag 183 : 166 Ind Cas 796 
Ghasiram v. Mt. Acharaj Kuar. (If appropriate procedure is taken under S. 57 
the charge may be wiped out.)] 

3. (1915) 1 Ch 94 (101) : 84 L J Ch 252 (256) : 111 L T 797 : 58 S J 797, In re 
Wilber force; Wilberforce v. Wilber force. 


Section 57 
Notes 1-2 
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incumbrance. Of course, a purchaser might think fit to take the 
land subject to the incumbrance, but the purchase of land subject 
to an incumbrance is not usually a desirable investment, and the 
object of the section was to enable the land to be conveyed to 
the purchaser so that he might get a full and complete title 

to it.” 4 

The section presupposes the existence of an incumbrance. The 
question whether there is an incumbrance or not cannot be determined 

under this section. 5 

The section has no application where the incumbrance has merged 
into a decree and a question of the adjustment of the decree out of 
Court is involved. In the undermentioned case 6 A had mortgaged his 
property to B who obtained a decree for sale thereon. C then negotiated 
with A for the sale of the property and B consented to the proposed 
purchase and agreed to accept from C a sum of money in full satisfac¬ 
tion of his decree. C thereafter completed the sale, but B refused to 
accept the sum tendered by C, whereupon C applied under this section 
and prayed for a declaration that the property was free from the 
incumbrance. It was held that the section had no application to the 
case as it involved a question of the adjustment of a decree out of Court 
which was governed by other provisions of law. 

The Transfer of Property Act has no application to the Punjab, 
but the principles on which it is based will apply as being in consonance 
with justice, equity and good conscience. The principle of the section 
may therefore be applied to cases arising in the Punjab. 7 

3. Section compared with Section 83 and Order 34, 
Rule 12 of the Code of Civil Procedure. — Section 83 provides 
for the discharge of a mortgage on property after it has become due. 
This section provides for declaring an incumbered property free of 
the incumbrance, (which is not confined to mortgages) where such 
property is the subject-matter of a sale. Under section 83 the Court 
cannot compel the mortgagee to accept the deposit in discharge of the 
mortgage, while, under this section, the Court can declare the property 
free of incumbrance even against the will of the incumbrancer. 

Order 34, R. 12 of the Code of Civil Procedure provides that where 
any property, the sale of which is directed by that order , is subject to 
a prior mortgage, the Court may with the consent of the prior mortgagee 
direct that the property be sold free from the same, giving to such prior 
mortgagee the same interest in the proceeds of the sale as he had in the 
property sold. This section is wider than the said rule and applies to 

4 . (1915) 1 Ch 94 (102) : 84 L J Ch 252 (257): 111 L T 797 : 58 S J 797, In re 
Wilber force ; Wilber force v. Wilber force. 

5. (1895) 43 W R (Eng) 473 (474, 475): (1895) 2 Ch 256:64 L J Ch 534 : 72 L T 
486, In re Frerne's Contract. 

6. (’01) 24 Mad 412 (413) (DB), Mailikarjuna Sastri v. Naraaimha Rao. 

7. ('07) 1907 Pan Re No. 148 : 1907 Pan W R No. 195, Saran and Company v. 
Basheshar Nath. 
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sales by the Court or in execution of a decree or out of Court, and not 
merely to a sale directed by order 34 of the Code. 

4. Incumbrance- An “incumbrance” is defined in Wharton’s 

Law Lexicon as “a claim, lien or liability attached to property.” 
Bouvier in his Law Dictionary defines an “incumbrance” as "any 
right to, or any interest in, land which may subsist in a third person to 
the diminution of the value of the land and not inconsistent with the 
passing of the fee in it by a deed of conveyance.” The word has also 
been defined in S. 2 of the Conveyancing and Law of Property Act, 1881 
(now replaced by s. 205 of the Law of Property Act, 1925 ) as follows: 

‘‘Incumbrance includes a mortgage in fee, or for a less estate, and a trust 
for securing money, and a lien, and a charge of a portion, annuity or other 
capital or annual sum; and incumbrancer has a meaning corresponding with 
that of incumbrance, and includes every person entitled to the benefit of an 
incumbrance, or to require payment or discharge thereof.” 

This section having, as has been seen already, been borrowed from 
S. 5 of the Conveyancing and Law of Property Act, 1881, the word 
“incumbrance” may also, appropriately, be taken to have the same 
meaning as it has under the said Act. Thus, it will include a charge on 
property. 1 

5. “Whether immediately payable or not.” —These words 
contemplate that the Court can, under this section, make provision for 
a charge that is not immediately payable, i. e., for charges payable in 
futuro, though ordinarily this should not be done except where it is 
necessary. 1 

6. “ May, if it thinks fit. ” — These words show that the Court 
has a discretion to act or not, as it thinks fit, under this section. In 
In re Great Northern Railway Co. & Sanderson, 1 a Railway Com- 
pany contracted to sell certain lands free from incumbrances for £868. 
It turned out that the land was subject to a perpetual rent charge for 
£63 which was unknown to the Company at the time of the contract. 
The purchaser applied under S. 5 of the Conveyancing and Law of 
Property Act, 1881 (corresponding to this section) asking the Court to 
declare the property free of incumbrances, after calling upon the 
Company to deposit into Court a sum sufficient, out of the dividends, to 
pay the rent charge with a further sum to meet the contingencies. This 
sum amounted to £2,300. Pearson, J., observed : 


Note 4 

1. See Section 101 of the Act as it stood before the amendment of 1929. 

[See also (’37) 24 AIR 1937 Nag 36 (36) : ILR (1938) Nag 183 : 166 Ind Cas 796, 
Ghasiram v. Alt. Acharaj Kuar. (Section 57 may be applicable to maintenance 
allowance charged on property.)] 

Note 5 

1. (1895) 43 W R (Eng) 473 (474 & 475) : (1895) 2 Ch 256 : 64 L J Ch 534 : 72 
L T 486, In re Freme's Contract. 

Note 6 

1. (1884) 25 Ch D 788 (793): 32 W R (Eng) 519 (520) : 53 L J Ch 445 : 50 
L T 87. 
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“ Section 5 is only permissive in its language. It says that the 
Court may, if it thinks tit, ... . direct or allow payment into 
Court’ of the amount mentioned, 'and the Court may, if it thinks 
tit ... . declare the land to be freed from the incumbrance. In 
the present case, the amount which would have to be paid into 
Court would be about £2,300. ” 

The amount was three times the amount of the purchase-money. The 
Court refused to exercise the discretion in favour of the applicant. 

See the undermentioned cases. 3 

7. “Direct or allow payment into Court.” —In In re Great 
Northern Railway Co. £ Sanderson , l Mr. Justice Pearson said “ I 
think that, when it is said that the Court may ‘direct or allow payment 
into Court,’ the word ‘direct’ applies to a sale by the Courts and the 
word ‘allow’ to a sale out of Court.” 

8. “On the application.” — The Court can act only on the 
application of a party to the sale. It cannot act suo motu. 

9. “Any party to the sale.” — The parties to a sale are the 
vendor and the purchaser. The application must be made by one or the 
other of these two. Where there are more vendors than one or more 
purchasers than one, it i^ conceived that any one of them may apply. 

10. Procedure. — In an action for partition of certain heredita¬ 
ments which were the subject of an annuity in favour of one X, the 
plaintiffs asked that the property might be sold free from the 
incumbrance of the annuity. X was not a party to the action. It was 
held by Chitty, J., that the Court could dispense with the consent of X, 
and the proper order in the case would be that out of the purchase- 
money to be paid into Court, such an amount, as, when invested, in 
Government securities, the Court shall consider sufficient to provide for 
the annuity and costs be set aside and invested as a provision for the 
annuity, and that thereupon any person interested is to be at liberty to 
apply in Chambers for an order declaring the hereditaments freed from 
the annuity. 1 

2. (1884) 54 L J Ch 567 (568): 28 Ch D 402: 33 W R (Eng) 597, Milford Eavan 
By. Co. v. Mowatt. (Section 5 of the Conveyancing and Law of Property Aot was 
applied to the case.) 

(1910) 79 L J Ch 669 (672) : (1910) 2 Ch 438 : 103 L T 181 : 54 S J 680, In re 
Evans & Bettells Contract. (Existence of liability held an objection to title on the 
sale of estate—Opportunity was given to vendor^to apply for an order under S. 5 
of the Conveyancing and Law of Property Act, 1881.) 

(’31) 18 AIR 1931 Cal 763 (769) : 58 Cal 598 : 134 Ind Cas 561 (DB), C. L. Eier- 
nander v. Benimadhab Ehettri. (In a mortgage suit the Court can pass by consent 
a combination of several deorees in favour of different mortgagees, determining the 
order in which they are to be paid and incorporating orders which the Court would 
be amply justified in making under S. 57, Transfer of Property Act.) 

Note 7 

1. (1884) 25 Ch D 788 (793): 32 W R (Eng) 519 (520): 53 L J Ch 445: 50 L T 87. 

Note 10 

1. (1882) 80 W R (Eng) 887 (887), Dickin v. Dickin. 
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Notes 6-10. 
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Section 57 
Notes 11-13 


11. “In any other case of a capital sum,” etc.— 
Clause (a), sub-clause (2). — The second alternative in cl. (a) of 
the section provides that in any other case of a capital sum charged on 
the property, the Court may direct or allow payment into Court of 
‘the amount sufficient to meet the incumbrance and any interest due 
thereon.” The ‘‘amount sufficient” to be paid into Court is the amount 
which, in the opinion of the Court, is sufficient when invested in 
Government securities to meet the incumbrance and any interest 
thereon. In coming to this conclusion Mr. Justice Sargant observed in 
In re Wilber force} as follows : 

“ Then comes the other alternative—‘in any other case of capital 
money charged on the land,’ when the payment into Court is to be 
‘of the amount sufficient to meet the incumbrance and any interest 
thereon.’ Does that merely mean the actual amount of the capital 
money, or does it mean the amount which is considered by the 
Court sufficient, when invested in Government securities, to meet 
the incumbrance and any interest thereon;—that is to say, are the 
words in the first alternative reflected in the second alternative, so 
that, by the words ‘the amount’ I am to understand the Legislature 
as meaning the sufficient amount as set out in the earlier part of 
sub-s. (l) (i. e., cl. (a)) or am I to take ‘the amount’ as meaning 
merely the bare amount of the capital charge ? In my opinion, the 
former is the truer construction. It seems to me that there is no 
reason why, in the second part of the sub-section the Court should 
not have the same discretion that it has in the first part of the 
sub-section or be limited to directing payment into Court of the 

bare amount of the charge itself.It seems to me that the 

amount which is to be paid into Court is the amount which, in the 
opinion of the Court, is sufficient, when invested in Government 
securities, to meet the incumbrance and any interest thereon.” 


12. “ Not exceeding one-tenth part of the original 
amount.” — The Court is entitled under this section to direct the 
party to pay an additional amount not exceeding one-tenth part of the 
original amount to be paid in for meeting further contingencies. But for 
special reasons to be recorded in juriting the Court can order a larger 
amount to be paid into Court. Mortgages to secure future advances 
and mortgages containing agreements that the money shall remain for 
a fixed period might furnish special reasons for demanding a larger 
amount. 1 

13. Notice to incumbrancer — Clause (b). — Under S. 5 of 
the Conveyancing and Law of Property Act, 1881, and also S. 50 of the 
Law’ of Property Act, 1925, the Court may, if it thinks fit, act under this 

Note 11 

1. (1915) 1 Ch 94 (102, 103) : 84 L J Oh 252 (257) : 111 L T 797 : 58 S J 
• 797. 

Note 12 

1. See Shephard and Brown, Transfer of Property Act, 7th Edition, p. 219. 
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section whether after or without notice to the incumbrancer. Under 
this section the Court is hound to give notice to the incumbrancer unless 
it thinks for reasons to be recorded in writing that notice should be 
dispensed with. But the consent of the incumbrancers is not necessary, 
either under the English law, or under this section, to enable the Court 
to apply the provisions of this section. 1 Nor are the incumbrancers, 
necessary parties to the application. 

14. Service of notice — Clause (c). —There is no provision 
in this Act prescribing the mode of service of notice under this section, 
on the persons interested in or entitled to the money or fund in Court. 
Section 102 deals with the service of notice under chapter IV. It is 
conceived that the service of notice under this section must be made in 
the manner provided for by order 5 of the Code of Civil Procedure. 

• 15. “ Appeal” — Clause (d). — A right of appeal is given 
against all directions and orders made under this section, as a safeguard 
against possible errors in the exercise of a novel jurisdiction. See 
Note 16. 

16. “ Court ”_Clause (e)_The jurisdiction to act under this 

section can be exercised only by — 

( 1 ) the High Court in the exercise of its ordinary or extraordinary 

original civil jurisdiction; 

( 2 ) the Court of a District Judge within the local limits of whose 

jurisdiction the property or any part thereof is situate; and 

(3) any other Court notified by the Provincial Government in 

the Official Gazette. 

The reason for limiting the exercise of the powers given by this section, 
to the above Courts is stated in Whitley Stoke’s Anglo-Indian Codes 1 
as follows : 

“ The corresponding section in 44 & 45 Viet., ch. 41 has been hailed 
in England as likely to effect one of the greatest reforms ever made 
in the law of real property, and there is reason to believe that it 
will be equally beneficial in India. But to prevent any chance of 
error in the exercise of a novel jurisdiction, the Indian Legislature 
has taken two precautions; first, it has confined the jurisdiction to 
the High Courts, the District Courts, and any other Courts specially 
empowered by the Local Governments; and secondly, it has declared 
that an appeal shall lie from all directions and orders given under 
the section.” 


Note 13 

1. (1882) 30 W R (Eng) 887 (887), Dickin v. Dickin. 

Note 16 

1. Whitley Stokes, Anglo Indian Oodes, Vol. I. 
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Notes 13-16 
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Of Mortgages of Immoveable Property 

and Charges. 
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58. (a) A mortgage is the transfer of an interest 

“■S25S&: i n s L ecific immov f ble P r °P ert y 

money” and ‘‘mortgage- l0I> the purpose Of Securing the 

deed” defined. payment of money advanced or 

to he advanced by way of loan, an existing or future 
debt, or the performance of an engagement which 
may give rise to a pecuniary liability. 

The transferor is called a mortgagor, the trans¬ 
feree a mortgagee; the principal money and interest 
of which payment is secured for the time being are 
called the mortgage-money, and the instrument (if 
any) by which the transfer is effected is called a 
mortgage-deed. 

(b) Where, without delivering possession of the 
simple mortgage, mortgaged property, the mortgagor 
binds himself personally to pay the mortgage-money, 
and agrees, expressly or impliedly, that, in the event 
of his failing to pay according to his contract, the 
mortgagee shall have a right to cause the mortgaged 
property to be sold and the proceeds of sale to be 
applied, so far as may be necessary, in payment of 
the mortgage-money, the transaction is called a simple 
mortgage and the mortgagee a simple mortgagee. 


Mortgage by con¬ 
ditional sale. 


(c) Where the mortgagor ostensibly 
sells the mortgaged property— 

on condition that on default of payment of the 
mortgage-money on a certain date the sale shall be¬ 
come absolute, or 


on condition that on such payment being made 
the sale shall become void, or 

on condition that on such payment being made 
the buyer shall transfer the property to the seller, 

the transaction is called a mortgage by conditional 
sale and the mortgagee a mortgagee by conditional 
sale: 


a [Provided that no such transaction shall be 
deemed to be a mortgage, unless the condition is 
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embodied in tbe document which effects or purports to 
effect the sale]; 

(d) Where the mortgagor delivers possession b [or 

Usufructuary mort- expressly or by implication binds 
gage. himself to deliver possession] of the 

mortgaged property to the mortgagee, and authorizes 
him to retain such possession until payment of the 
mortgage-money, and to receive the rents and profits 
accruing from the property c [or any part of such rents 
and profits and to appropriate the same] in lieu of 
interest, or in payment of the mortgage-money, or 
partly in lieu of interest d [or] partly in payment of the 
mortgage-money, the transaction is called an usufruc¬ 
tuary mortgage and the mortgagee an usufructuary 
mortgagee. 

(e) Where the mortgagor binds himself to re-pay 
English mortgage. the mortgage-money on a certain 

date, and transfers the mortgaged property absolutely 
to the mortgagee, but subject to a proviso that he will 
re-transfer it to the mortgagor upon payment of the 
mortgage-money as agreed, the transaction is called 
an English mortgage. 

e [(f) Where a person in any of the following 
Mortgage by de- to\vns, namely, the towns of Cal— 
posit of title-deeds. C utta, Madras, Bombay *[and] Karachi, 

K [.] and in any other b town which the 

’[Provincial Government concerned] may, by notifica¬ 
tion in the '[Official Gazette], specify in this behalf, 
delivers to a creditor or his agent documents of title to 
immoveable property, with intent to create a security • 
thereon, the transaction is called a mortgage by 
deposit of title-deeds. * 

(g) A mortgage which is not a simple mortgage, 
Anomalous mort- a mortgage by conditional sale, an 
gage - usufructuary mortgage, an English 

mortgage or a mortgage by de posit of title-deeds within 

• Burma Amendment_ 

In sub-section (f) omit “Calcutta, Madras, Bombay, Karachi.’* 

-The Government of Burma (Adaptation of Laws) Order, 1937. 

Thus in Burma the first portion of sub-section (/) will read thus— 

“Where a person in any of the following towns, namely, the towns of 
Rangoon, Moulmein, Baasein and Akyab” etc. 


Section 5S 
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Section 58 the meaning of this section is called an anomalous 

mortgage.] 

a. This proviso was added by S. 19 of the Transfer of Property (Amendment) 

Act, 1929 (XX of 1929). * 1 

b. These words were inserted, ibid. 

c. These words were substituted for the words “and to appropriate them”, ibid. 

d. This word was substituted for the word “and”, ibid. 

e. Clauses (f) and (g) were added, ibid. 

f. Inserted by A. 0. 

g. The words “Rangoon, Moulmein, Bassein and Akyab” were repealed by A. 0. 

h. For Notifications relating to the towns of — 

Bandra, Kurla and Ghatkoper-Kirol, see Gazette of India, 1924, Pt. I, 
Page 1064. 

Chittagong, see Gazette of India, 1929, Pt. I, Page 1260. 

Dacca, Narayangang, Cawnpore, Allahabad and Lucknow, see Gazette of 
India, 1933, Pt. I, Page 158. 

Coimbatore, Madura, Cocanada and British Cochin, see Gazette of India, 
1935, Pt. I, Page 526. 

Agra, see U. P. Gazette, 1939, Pt. I, Page 44. 

Ahmedabad, see Bombay Gazette, 1936, Pt. IVA, Page 647. 

i. Substituted by A. 0. for the words “Governor General in Council.” 

j. Substituted by A. 0. for the words “Gazette of India”. 
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— See Arts. 132, 134, 147, 148 of 
the Authors Commentaries on the 
Limitation Act. 
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Other Topics (miscellaneous) 


Agreement of mortgage — Specific per¬ 
formance. See Note G. 

Consideration of mortgage. See Notes 12 

to 14. 

Covenant not to alienate whether 
amounts to mortgage. See Note 4. 
Customary mortgages. See Note 37. 

Formal expression of transfer not neces¬ 
sary to constitute mortgage. See Note 4. 
Incidents of mortgage by deposit of title 
deeds. See Note 39. 

Delivery of documents of title. See 
Note 39. 

Existence of debt. See Note 39. 
Intention to create security. See 
Note 39. 

Incidents of simple mortgage. See 
Note 27. 

No delivery of possession. See Note 28. 
Personal covenant to pay. See Note 29. 
Right to have mortgage property sold. 
See Note 30. 


Incidents of usufructuary mortgage. See 
Note 35. 

Appropriation of rents and profits. 
See Note 35. 

Delivery of possession. See Note 35. 

No personal liability. See Note 35. 

No time limit for redemption. See 
Note 35. 

Mortgage by deposit of title deeds. 
Registration. See Note 39. 

Territorial restrictions. See Note 39. 
Mortgaged property must be specified. 
See Note 9. 

‘On a certain date* — Meaning of. See 
Note 31. 

Part payment of consideration—Effect. 
See Note 18. 

Persons competent to mortgage. See 
Notes 20 to *25. 

Sale with a condition of retransfer. See 
Notes 3*2 and 33. 

‘Transfer of interest’ — Mortgage and 
charge distinguished. See Note 4. 
When mortgage takes effect. See Note 18. 


1. Amendments under Act XX of 1929. 

(1) The proviso to clause (c) is new. See Note 33. 

( 2 ) The words “or expressly or by implication binds himself 

to deliver possession” and the words ‘‘or any part of such 
rents and profits and to appropriate the same” in clause (d) 
have been newly added. See Note 35. 

(3) Clauses (f) and (g) have been newly added. The Act recognised 

a mortgage by deposit of title deeds iff S. 59, and an 
anomalous mortgage in S. 98, but there was no definition 
of such mortgages before. 

The amendments have been declared by s. 63 of the amending Act 
not to be retrospective in their operation. 


2. Mortgage — General. — A right in another’s property was 
known in Roman law as a jus in re aliena. To this class of rights 
according to Holland 1 belongs a right which is given for the subsidiary 
purpose of enabling the person to whom it is granted to make sure of 
receiving a certain value to which he is entitled, if not otherwise, then 
at all events, by means of the right in question. This right which is 
known as pledge merely enables a person who is entitled to receive a 
definite value from another, in default of so receiving it, to realise it by 
•eventual sale of the thing which is given to him in pledge. This right 
of sale is one of the component rights of ownership and is a right in 
rem. “The objects aimed at by the law of pledge are obviously, on the 
one hand, to give the creditor a security on the value of which he can 
rely, which he can readily turn into money, and which he can follow 
oven in the hands of third parties; on the other hand, to leave the 
enjoyment of thing in the meantime to its owner, and to give him every 

Section 58 — Note 2 

1. Holland, Jurisprudence, 6th Edn., page 200. 


Section 58 
Notes 1-2 


i 
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S tr ti0 " 58 faciIity for disencumbering it when the debt for which it is security 
Note 2 shall have been paid.” 2 y 

These objects were attained in Roman law by three different 
methods 2 3 4 5 : 

(1) By fiducia , involving an actual transfer of ownership in the 
thing from the debtor to the creditor accompanied by a condition 
for its retransfer upon due payment of the debt. This corresponds 
to the English mortgages and to mortgages by conditional sale. 

(2) By pignus, in which the ownership of the thing remained with 
the debtor, but its possession was transferred to the creditor. 
This corresponds to a usufructuary mortgage. 

(3) By hypotheca , by which not merely the ownership of the 
thing but its possession also remained with the debtor. This 
corresponds to a simple mortgage. 

In England the original form of mortgage in Common law seems 
to have been in the nature of a pignus in Roman law’. Subsequently, it 
seems to have taken the form of a conditional sale, the condition being 
that on repayment, the sale determined and the land came back to 
the mortgagor. Later still the form became one of absolute sale on 
condition that the creditor will retransfer the property on payment of 
the money on the due date ; on default of payment on the due date, 
the creditor became the absolute owner of the property. In the Courts 
of Chancery, however, this rigour of the Common law was mitigated 
by the rule of equity that the time fixed for repayment was not of the 
essence of the transaction, and that the debtor had an equity of 
redemption w’hich he could exercise even after the due date had passed. 
After 1925 the mortgage takes the form of a lease which ceases when 
the money secured by it has been paid. 

In this country also mortgages under various forms have been in 
vogue from very ancient times. A mortgage by conditional sale under 
various names such as katkabela or bye-bil wufa, gahan lahan, 
muddatakrayani * and perurtham , has been a very common form in 
use in various parts of India. Usufructuary mortgages were also pre. 
valent under various names such as bhogyam, swadina adamanam, 
kanom, otti, bhagbandak , khai khalari, rehan 6 or bandaknama. So 
also were simple mortgages under the names of adamanam , dhrista - 
bandaka, tanaka Q panayam, tarangalian, arh, mushtagraq, or 

2. Holland, Jurisprudence, 6th Edn., page 201. 

3. Holland, Jurisprudence , 6th Edn., pages 201, 202, 203. 

4. (’06) 29 Mad 531 (533) (DB), Kola Venkatanarayana v. Vtippala Rutnam. 
(A document described as " meddatu krayan ” which is defined as “land, mort¬ 
gaged with option to the lender to consider it as his property if the mortgage is 
not redeemed within a stipulated period,” seems to fall under the first kind of 
mortgage by conditional sale specified in the section—The mere use of the word 
“meddatu krayan" in a document is not, however, conclusive.) 

5. (’15) 2 AIR 1915 All 142 (142) : 29 Ind Cas 554 (DB), Marram Khan v. 
Sakhaivat Khan. 

6. (’19) 6 AIR 1919 Mad 1117 (1121) : 43 Ind Cas 871 (DB), Venkata Perumal v. 
Subbaraya Pillai. (The word “tanaka” occurring in a document evidencing a 
loan means a mortgage and not merely an assignment of land revenue.) 
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bhandaki khat. The English mortgage came to be used, in the 
Presidency Towns, and by Europeans after the British advent in this 
country. In the Bombay Presidency, the general though not an invariable 
rule among Hindus and Muhammadans was that it was deemed essential 
in order to complete a transfer by mortgage, to transfer possession to the 
grantee. 7 Certain exceptions were, however, recognised. 6 

The essential characteristics of a mortgage under the section are 
the following: 

(1) There is a transfer of an interest in specific immovable 

property and 

(2) The object of the transfer is to secure the payment of a loan 

or debt or the performance of an engagement giving rise to a 
pecuniary liability. 

If both these essentials are present, the transaction is a mortgage 
irrespective of its form. 0 If one or the other of the said essentials is 
lacking the transaction is not a mortgage. 10 

3. The Punjab and the North-West Frontier Province. 
— Though the Transfer of Property Act is not in force in the Punjab 


Section 58 
Notes 2-3 


(’14) 1 AIR 1914 Mad 306 (306) : 22 Ind Cas 524 (DB), Dakkata Tholapalli v. 
Sasanapuri Dali. (Tanaka is a phrase commonly used and perfectly well under¬ 
stood by the people of the Ganjam District as meaning a mortgage and in no 
other sense.) 

[But see ('13) 19 Ind Cas 221 (221) (DB) (Mad), Kamayya v. Yerokola. (The 
words “I and my heirs with all my property moveable and immovable, as 
‘tanakha’ shall be liable” are not enough to create a charge or a mortgage.)] 

7. (’82) 6 Bom 490 (493) (DB), Bapuji Balal v. Satyabhamabai. 

(’77) 2 Bom 299 (311, 319) : 1880 Bom P J 57 (DB), Lalabhai Surchand v. Bai 
Amrit. (Case of a sale, but observations are general.) 

' [See also (’72) 9 Bom H C R 275 (277, 278) (DB), Krishnaji v. Govind. 

(’72) 9 Bom H C R 304 (306) (DB), Chintaman v. S/iiuraro.] 

8. (’81) 6 Bom 168 (176, 177, 178) (FB), Lakshmandas v. Dasrat. (The exceptions 
are set out in detail.) 

(’98) 20 Bom 158 (163) (DB), Jethabhai v. Girdhar. (San-mortgage in Gujarat.) 

(’82) 6 Bom 193 (200, 201) (FB), Sobhag Chand v. Bhaichand. (Delivery of 
possession is not necessary in the case of a .san-mortgage in Gujarat.) 

(’82) 6 Bom 538 (540) (FB), Naran Purshotam v. Dolatram. (Do.) 

(70) 7 Bom H C R (a c) 24 (26) (DB), Mathura Das v. Kolia. (San-mortgage in 
Gujarat.) ° 

[See also (’74) 11 Bom H C R 41 (42) (DB), Itcharam v. Raiji. (Rule of Hindu 
law that a mortgage with possession takes precedence over a mortgage of a prior 
date unaccompanied by possession is not applicable in Gujarat.)] 

9. (’17) 4 AIR 1917 Mad 368 (370) : 36 Ind Cas 393 (DB), Maruthai Goundan v. 
Dasappa Goundan. 

(42) 29 AIR 1942 Cal 55 (57) : 198 Ind Cas 674 (DB), Akbar AH v. Mafijuddin . 

[See also (’15) 2 AIR 1915 Mad 382 (383) : 26 Ind Cas 71 (DB), Anantha Iyer v. 
Ramaswami Iyer.) 

10. (1900) 2 Bom L R 215 (217) (DB), Narayan v. Mahadu. (Where there is no 
transfer of an interest, transaction is not mortgage.) 

W ? AIR 191 ? Mad 1219 (1219) : 29 Ind Cas 605 (DB), Ramachariar v. 
vorauamx. (A security bond, after reciting an order of the Court, stated that 
we have for a sum not exceeding Ra. 800 made over properties mentioned below 
as security” — Held, that the document did not transfer any interest in the 
property nor was there any existing or future debt or an agreement which might 
give rise to a pecuniary liability—It merely oreated a charge.)] 
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Notes 3-4 


and in the North-West Frontier Province, the definitions of the various 
kinds of mortgages given in it have always been accepted as correctly 
describing their essential ingredients and incidents. 1 But the definition 
will not be applied without taking into consideration the particular 
circumstances of the case. Where by S. 16 of the Punjab Alienation of 
Land Act, 1900, the mortgaged property could not be brought to sale 
by the Civil Court, the definition under cl. (b) of the present section was 
not applied to a simple mortgage so as to give the mortgagee a right 
of sale through Court. 2 

4. Mortgage is a transfer of an interest in immovable 
property. — In England a mortgage debt is a chose in action but the 
mortgagee is treated as having an interest in the mortgaged property 
and priorities are governed by the rules applicable to interests in land 
and not by the rules which apply to interests in 'personalty} Under 
the present Act a mortgage debt is not an actionable claim. It is the 
transfer of an interest in immovable property . 2 This distinguishes it 
from a sale which is a transfer of ownership of immovable property. 
The interest referred to in this section thus has reference to interest 
less than ownership which continues with the mortgagor. The interest 


Note 3 

1. (’40) 27 AIR 1940 Lab 401 (403) : ILR (1941) Lab 71 : 191 Ind Cas 583 (FB), 
Lachhman Singh v. Natha Singh. 

(’16) 3 AIR 1916 Lah 155 (156) : 1916 Pun Re No. 53 : 33 Ind Cas 474 (FB), 
Allah Ditta v. Nazar Din. 

(’33) 20 AIR 1933 Lab 151 (152) : 141 Ind Cas 377 (DB), Mahomed Abdullah v. 
Mohammad Yasin. (Definition of usufructuary mortgage as given in S. 58 (d) 
applied.) 

(’36) 23 AIR 1936 Pesb 43 (45) : 160 Ind Cas 986 (DB), Saifullah Khan v. 
Chaman Lai. (N. W. F. P.) 

2. (’41) 28 AIR 1941 Lah 274 (276) : 198 Ind Cas 100 (DB), Sampuran Singh v. 
Ahmad Din. 

Note 4 

1. (1901) 70 L J Ch 477 (484): (1901) 2 Ch 231 : 84 L T 397: 49 W R (Eng) 451: 
17 T L R 413, Taylor v. London and County Banking Company. 

[See also (1804) 32 E R 659 (661): 9 Ves407 (410): 7 RR 247, Jones v. Gibbons.] 

2. (’12) 13 Ind Cas 573 (575) : 34 All 273 (DB), Rashik Lai v. Ram Narain. (It 
is not a mere contract.) 

(’31) 18 AIR 1931 Cal 223 (227) : 58 Cal 136 : 131 Ind Cas 689 (DB), Imperial 
Bank of India v. Bengal National Bank Ltd. 

(’01) 29 Cal 1 (6) : 5 Cal W N 821 (FB), Paresh Nath Singha v. Nabogopal 
Chattopadhya. 

(’18) 5 AIR 1918 Cal 411 (412, 413) : 45 Ind Cas 986 (DB), Sakhiuddm v. 
Sonaulla. 

(’83) 9 Cal 511 (512) : 12 Cal L R 445 (DB), Srinath v. Qopal. 

(’09) 1 Ind Cas 520 (520, 521) : 36 Cal 665 (DB), Oolam Mohiuddin Hossein v. 
Mt. Parbati. (Rents and profits derivable from a hat are immovable property and 
can be validly mortgaged.) 

[See also (’16) 3 AIR 1916 Cal 714 (717) : 31 Ind Cas 983 (DB), Suressur Misser 
v. Mt. Mohesh Rani. 

(’97) 2 Cal W N 29 (31) (DB), Jotindra Molxun Pal v. Godadhur Madak. 
(Creation of a mortgage gives certain rights to the mortgagee over the mortgag 
property; but it does not necessarily prevent third parties from dealing with the 
mortgagor still as the owner of the property nor is the mortgagee entltl ®V" 
every case to ignore the rights arising out of such dealings in favour of third 

parties.)] 
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transferred in the several classes of mortgages are, however, not 
identical. 3 

This characteristic of a mortgage namely that it is the transfer 
of an interest in immovable property distinguishes it from a charge, 
which is a security of property without any transfer of any interest 
therein. 4 But though there is no transfer of an interest, the right is more 


3. (’36) 23 AIR 1936 Rang 290 (291) : 163 Ind Cas 850 : 14 Rang 292 (DB), Ally 
Ramzan v. Balthazar and Son , Ltd. (Simple mortgage and mortgage by deposit 
of title deeds—Neither right to possession nor right to rents and profits are parts 
of interest transferred in absence of agreement to contrary.) 

4. (’36) 23 AIR 1936 Nag 125 (127) : ILR (1936) Nag 22 : 165 Ind Cas 550 (DB), 
Liladhar Uttamchand v. Shiwaji Ganesh. 

(’29) 16 AIR 1929 AU 281 (285) : 116 Ind Cas 855 : 51 All 612 (DB), Alta/ Began 
v. Brij Narain. 

(’30) 17 AIR 1930 All 375 (376) : 127 Ind Cas 425, Chotey Lai v. Mt. Mohanian. 

(’36) 23 AIR 1936 Oudli 196 (200) : 165 Ind Cas 70 (DB), Shtkandar Ara Amina 
Begam v. Hasan Ara Begam. 

(’35) 22 AIR 1935 All 150 (151):157 Ind Cas 364, Mahadeo v. Rameshar Dayal. 

(’90) 13 AU 28 (44) : 1890 All W N 216 (DB), Kishan Lai v. Ganga Ram. 

(’06) 33 Cal 985 (992) : 4 Cal L Jour 219 (DB), Royzuddi Sheikh v. Kritartha- 
nath Makerjee. (To constitute a mortgage not only should the payment of 
money be secured on land but some interest in Specific immovable property should 
be transferred — A mortgagee can foUow the property in any case, but one who 
holds a charge can foUow the property in the transferor or a transferee with 
notice.) 

(’08) 35 Cal 837 (843, 844) : 12 Cal W N 849 : 7 Cal L Jour 492 (DB), Govinda 
Chandra v. Dwarka Nath. (The difficulty that arises in cases of lien created by 
parties especially for payment of debts, must be solved in each case from the 
terms and expressions used in the instruments creating them and formalities 
actually observed in execution—If an instrument is expressly stated to be a mort¬ 
gage and gives the power of realisation of the mortgage-money by sale of the 
mortgaged premises, it should be held to be a mortgage—The fact that the neces¬ 
sary formalities of due execution were wanting would not convert the mortgage 
into a charge — If, on the other hand, the instrument is not on the face of it a 
mortgage, but simply creates a lien or directs the realization of money from a parti¬ 
cular property, without reference to sale, it creates a charge.) 

(’15) 2 AIR 1915 Cal 478 (480): 42 Cal 625 : 27 Ind Cas 261-(DB), Akshoy Kumar 
v. Corporation of Calcutta. 

(’41) 28 AIR 1941 Lah 274 (275) : 198 Ind Cas 100 (DB), Sampuran Singh v. 
Ahmad Din. 

(’22) 9 AIR 1922 Pat 529 (532) : 1 Pat 887 : 70 Ind Cas 24 (DB), Shiva Prasad 
v. Beni Madhab. 

(’41) 28 AIR 1941 Cal 436 (440, 441) : 195 Ind Cas 856, Bhupati Banerjee v. Bon 
Behary Roy. (A borrowing sum from B and mortgaging certain properties_ Con¬ 

sent decree creating charge in favour of C on same properties — Further advance 
by B to A secured by instrument called further eharge—Instrument incorporating 

provision in first mortgage regarding transfer of property to mortgagee amounts to 
mortgage.) 

/mo! ^ ^ ^ ^ 1001 (1002) (DB), Nobin Chand Naskar v. Raj Coomar Sarkar. 

[ 18) 6 A I R 1918 Cal 194 (196) : 44 Ind Cas 734 (DB), Samiruddin v. Abdul 
Syed. 

tSee>however (’41) 28 AIR 1941 All 345 (349, 361) : I L R (1941) All 691 : 196 
Ind Cas 425 (FB), U. P. Government v. Manmohan Das. (Case under the 
Electricity Act, 1910, S. 9 (2).) 

" } AIR 1914 Na 2 32 ( 84 ): 10 NagL R 81: 26 Ind Cas 601, Khem Chand v. 

Maloo. J 
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than a personal obligation being a right to payment out of a particular 
fund or property. 5 Thus, a document which gives immovable property 
as security for the satisfaction of a debt, or for payment in future of a 
sum, without transferring any interest therein, merely constitutes a 
charge on the property and is not a mortgage. 6 Where A having already 
mortgaged his land with possession to the mortgagee took a further 
advance on the security of the land already mortgaged on the same 
conditions as the original mortgage, it was held that the transaction 
did not amount to a fresh mortgage. 7 In Hunter v. Abdul Ali 8 the 
distinction between a mortgage and a charge was stated as follows: 


“ In the case of a charge there is no transfer of any interest in 
the property in favour of the charge-holder as in the case of a 
mortgage. A charge is merely a security for payment of money to be 
enforced against the property charged. Thus, from the very nature 
of it, as a general rule, a charge cannot-be enforced against a trans¬ 
feree for consideration without notice. In fact this constitutes an 
essential distinction between a mortgage and a charge. As in the 
case of a mortgage there is a transfer of interest, a transferee 
of the mortgaged property can acquire only the remaining interest 
of the mortgagor and is therefore bound by the mortgage. But 
in the case of a charge, there being no transfer of interest, it 
cannot ordinarily be enforced against a transferee for value without 


notice.” 


It may also be noted that a charge is not, like a mortgage, subject to 
redemption or foreclosure. 9 

A mere undertaking by the borrower of money that he will not 
alienate his property until the loan is paid does not transfer any interest 
in the property to the creditor and a document merely containing such 
an undertaking is therefore not a mortgage. 10 But where a covenant 


5. (’21) 8 AIR 1921 Mad 514 (515) : 66 Ind Cas 554 (DB), Ramasami Iyengar v. 
Kuppusami Iyer. 

(’26) 13 AIR 1926 Mad 903 (904): 95 Ind Cas 447, Sambasiva Iyer v. Venkatarama 

(•36) 23 AIR 1936 Lah 482 (484) : 163 Ind Cas 69 (DB), Benaras Bank Ltd., 
Saharanpur v. Harparshad. 

[See also (’37) 24 AIR 1937 Lah 35 (37) : 164 Ind Cas 391 : 17 Lah 659 (DB), 
Fir Bhan v. Salig Ram.'] 

6. (’21) 8 AIR 1921 Mad 514 (515) : 66 Ind Cas 554 (DB), Ramasami Iyengar v. 

Kuppusrvami Iyer. . , 

(’14) 1 AIR 1914 All 187 (188) : 36 AU 201 : 22 Ind Cas 973 (DB), Jwahir Mai 

v. .Rani Indomatx. 

7. (’32) 19 AIR 1932 Lah 465 (466) : 13 Lah 660 : 139 Ind Cas 49 (FB), Sher 


Singh v. Daya Ram. 

8. (’32) 19 AIR 1932 Oudh 336 (340) : 8 Luck 168 : 143 Ind Cas 692 (DB). (This 
was approved in AIR 1937 Oudh 35 (FB).) 

9 (1866) 147 R R 129 (132) : 35 Beav 234 : 35 L J Ch 253 : L R 5 Eq 115 : 12 
jur (NS) 85 : 13 L T (NS) 783 : 14 W R (Eng) 298, Earl PouUttj.Hood. 

(’33) 20 AIR 1933 All 934 (938) : 147 Ind Cas 302 (DB), Matlab Hasan v. Mt. 

lofniT* AIR 1917 All 4 (5,6) : 39 All 244 : 39 Ind Cas 18 (FB), Mohan Lai v. 


Indomati. 
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not to alienate is associated with words expressly making property a 
security for the debt, there may be a transfer of an interest constituting 
a mortgage. 11 Whether there is a transfer of an interest depends upon 
the intention of the parties gathered from the document as a whole. 1 ” 
It is not necessary that there should be a formal transfer of interest in 
so many words. 13 Where a bond provided for re-payment of a debt and 
stated “as collateral security I mortgage 23 bighas,” etc., but there was 
no express transfer of any interest, it was held that it was a mortgage. 11 
Where the true nature of the contract between the parties is one of a 
charge, the erroneous belief of the parties that they had created a simple 
mortgage would not affect such true nature of the document. 10 The 
word “ taran ” is ordinarily understood to signify a charge rather than a 


('68) 3 Agra 270 (270) (DB), C}ioonee Lall v. Ptihulwan Singh. 

(’79) 2 All 449 (450) (DB), Bhupal v. Jag Ram. 

(’69) 1 N W P H C R 159 (160) (DB), Ram Buksh v. Soohh Deo. 

(’78) 3 Cal 336 (337, 338): I Cal L R 91 (DB), Guroo Singh v. Latafut Hossain. 
(’37) 24 AIR 1937 Lah 35 (37) : 17 Lah 659 : 164 Ind Cas 381 (DB), Fir Bhan v. 
Saltg Ram. 

[See also (’81) 7 Cal 196 (197) : 8 Cal L R 454 (DB), Najibulla Mulla v. Nusir 
. Mistri. 

(’81) 8 Cal L R 157 (160) (DB), Gangagotti Pal v. Ram Sunder Dutt. (The 
- oircumstances that the judgment-debtor induced the judgment-creditor from 
time to time to put off the sale of his property, by promising that he would not 
sell the property to anybody else, could not convert such promise into mort¬ 
gage-) 

(’34) 21 AIR 1934 Pat 495 (496, 498) : 13 Pat 620 : 155 Ind Cas 47 (DB), Abdul 
Latif Mian v. Debi Mahton. 

(’06) 33 Cal 985 (992): 4 Cal L Jour 219 (DB), Royzuddi Sheikh v. Eritarlhanath 
Mukerjee. 

(’71) 3 N W P H C R 205 (206) (DB), Koondun LoX v. Wazeer Ali. (Such a 
stipulation, though entitling the contractee to sue on breach of it, cannot be 
enforced by third person, an assignee of the bond.)] 

11 . (’71) 6 Beng L R App 14 (14) (DB), Lola Ramdhari Lai v. Janessar Das. 
(’16) 3 AIR 1916 Pat 11 (13) : 1 Pat L Jour 563: 38 Ind Cas 37 (DB), Anand Ram 

v. Dhanphat Singh. 

12 . (’90) 13 All 28 (37) : 1890 All W N 216 (DB), Eishan Lall v. Ganga Ram. 
(’06) 29 Mad 531 (533) (DB), Eola Venkatanarayana v. Vuppala Ratnam. 

13. ('ll) 11 Ind Cas 629 (632) (DB) (Mad), Balasubramanya Nadar v. Sinaguru 
Asari. 

(’12) 16 Ind Cas 209 (209) (DB) (Mad), Rama Brahman v. Venkatanarasu 
Pantulu. 

(’14) 1 AIR 1914 Mad 333 (333): 24 Ind Cas 24 (DB), Venkatarama Aiyar v. 
Suppa Nadan. 

(’15) 2 AIR'1915 Mad 370 (371) : 26 Ind Cas 274 (DB), Ponnuranga Mudaliar v. 
Thandavaraya Mudaliar. 

(18) 5 AIR 1918 Mad 558 (560) : 42 Ind Cas 349 (DB), Ryrapvdn Nambiar v. 
Raman Nambiar. 

[Sea also (’37) 24 AIR 1937 Mad 148 (149) : 170 Ind Cas 840, Subbaraya Pillai 
v. Pichaipillai TJdayan .] 

14. (05) 9 Cal W N 1001 (1002) (DB), Nobin Chand Naskar v. Raj Coomar 
Sarkar. 

>S. (’27) 14 AIR 1927 Sind 66 (75) : 97 Ind Cas 321, Official Receiver v. Tirath - 
dasMewaram. 

1914 Nag 32 (36} 1 10 Nag L R 81 : 26 Ind Caa m » Ztemchand v. 

» * * 

T.P.72. 
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mortgage. 16 Where A and B executed a mortgage to x and subsequently 
A borrowed a further sum of money from x and executed a further deed 
stating that until the latter sum was paid he was not entitled to redeem 
the earlier mortgage, it was held that the deed was a mortgage, that 
there was a transfer of an interest by way of security and that explicit 
and express transfer of an interest was not necessary. 17 a executed a 
mortgage in favour of B, C and D. On a partition between B, c and 
D, the mortgage fell to the share of D. A subsequently executed an 
instrument in favour of D recognizing D as the sole mortgagee, raising 
the rate of interest and stipulating for an extension of the period of 
redemption. It was held that this was not a fresh mortgage but merely 
an agreement. 18 Where by a compromise between the mortgagor and 
the mortgagee the mortgagee released certain items from the mortgage, 
it was held that this did not effect any fresh transfer of interest to the 
mortgagee in respect of the non-released portions and was therefore not 
a mortgage. 19 See also the undermentioned cases. 20 Debentures issued 
by a company are not mortgages, though they bind the estate of the 
company. 21 


16. (’33) 20 AIR 1933 Bom 298 (300) : 145 Ind Cas 582 (DB), Manekchand v. 
Ganeshlal. 

17. (’22) 9 AIR 1922 All 174 (177, 178) : 63 Ind Cas 750 : 44 AU 37 (FB), Ear - 
prasad v. Ram Chandra. 

('30) 17 AIR 1930 P C 176 (177) : 5 Luck 365 : 57 Ind App 173 : 123 Ind Cas 191 
(PC), Aditya Prasad v. Ram Ratan Lai. 

(’26) 96 Ind Cas 555 (557) (DB) (All), Daulat Bibi v. Gajadhar Prasad Singh. 

18. (’25) 12 AIR 1925 All 501 (502): 86 Ind Cas 1027 : 47 All 310 (FB), In re 
Rameshwar Prasad. 

19. (’18) 5 AIR 1918 Mad 1204 (1206, 1209) : 37 Ind Cas 692 (DB), Ravi Varma 
Rajah v. Rama Subramania Pattar. 

20. (’34) 21 AIR 1934 All 950 (950, 951): 153 Ind Cas 607, Jassa v. Dhani Ram. 
(’89) 14 Bom 377 (380) (DB), Bulakhi Ganu Shet v. Tukaram Bhat. (Land given 

as security for repayment of loan under instalment bond, which contained an 
express power of sale in case of default—Bond held a simple mortgage bond.) 

(’90) 14 Bom 577 (579) (DB), Onkar Ramshet Marwadi v. Govardhan Purusho- 
tamdas. (A bond contained the following stipulation as regards the liabilities of 
sureties, "in respect of this we have given you in writing as a nazargahan (i.e. sight 
mortgage) the fields belonging to ourselves and which we are enjoying. ... If we do 
not pay according to contract you may sell the aforesaid number through the Court 
and recover your amount. If any balance remains we will pay it off personally or 
by means of our other property”— Held that the document must be treated as creat¬ 
ing a mortgage and not a mere charge.) 

(’90) 15 Bom 183 (185, 186) (DB), Venkatesh Shetti v. Narayan Shetti. (Bonds 
which do not give possession or provide for foreclosure or sale, but merely pledge 
property as security for a loan are regarded as mortgages in the Bombay 

Presidency.) 

(’91) 1891 Bom P J 284 (DB), Gopinath v. Baleram. 

(’87) 14 Cal 687 (690, 691) (DB), Madho Misser v. Sidh Binaik. 

(’06) 33 Cal 1133 (1153): 10 Cal W N 1010 (DB), Jagaldhar Narain Prasad v. 

(’07) “ Jour 253 (256) : 1907 All W N 83 (DB), Godh Shukul v. Sakla 

Kunwar. - —. 

21. (1877) 26 W R (Eng) 123 (124) : 7 Ch Di332 : 38 L T 377, Norton v. The 

Florence Land and Public Works Co. (Ltd.). . 

(’39) 26 AIR 1939 Mad 202 (203): ILR (1939) Mad 199 : 183 Ind Cas 639 (DB), 

Viswanadhan v. M. S. Menon. (Quaere). 
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Where persons are used to recognise legal terras in a particular 
form of transaction, it is presumed that they intend that those terms 
should have their ordinary meaning. Where therefore a person states in 
the document that he had “mortgaged” the property, it will be assumed 
that he intended to transfer an interest in the property. 22 The nature 
of the interest transferred may also be a matter of implication. Thus, 
where in a mortgage there is covenant to pay and a charge on property, 
it implies that the property may be sold for the debt and the mortgage 
is a simple mortgage. 23 

Since a mortgage is a transfer of an interest in immovable property 
such interest is capable of transfer by way of assignment, mortgage, 
etc., 24 and is heritable. 25 But the assignee of the mortgage without 
privity of the mortgagor takes it subject to the state of account between 
the mortgagor and the mortgagee at the date of the transfer. 26 Further 
a payment by the mortgagor to the mortgagee without notice of the 
assignment is binding on the mortgagee. 27 And the result of the principle 
that a mortgage is a transfer of an interest in immovable property is 
that from the time of lending his money, the mortgagee whether he be 
in or out of possession, acquires the right to have the mortgaged property 
secured from deterioration in the hands of the mortgagor or of any other 
person to whose rights those of the mortgagee are superior. 23 

An equitable mortgagee of a lease in England has no privity of 
estate with the lessor and is not liable to him on the covenants in the 
lease, even though he may have entered into possession by virtue of 
his mortgage. 29 

Where after the period of grace under Regulation XVII of 1806 the 
mortgagee sues for possession as owner and the suit is compromised by 
allowing the mortgagor a further period of redemption, it was held that 
this compromise did not constitute a fresh mortgage. 30 


22. (’41) 28 AIR 1941 Lah 274 (275): 198 Ind Cas 100 (DB), Sampuran Singh v. 
Ahmad Din. 

23. (*41) 28 AIR 1941 Lah 274 (275) : 198 Ind Cas 100 (DB), Sampuran Singh 
v. Ahmad Din. 

24. (*16) 3 AIR 1916 Upp Bur 5 (6): 32 Ind Cas 506: 2 Upp Bur Rul 89, Mi Hla 
Yin v. Mi Hman. 

25. (’90) 13 All 28 (39) : 1890 All W N 216 (DB), Kishen Lai v, Oangaram. 

(’13) 18 Ind Cas 455 (457) (DB) (Cal), Bhupendra Narayan Dutt v. Rajendra 

Nath Dutt. 

26. (1798) 31 E R 62 (66) : 4 Ves 118, Mathews v. Wallwyn. 

27. (1799) 31 E R 198 (199) : 4 Ves 389, William v. Sorrell. 

28. (’05) 28 Mad 208 (209) (DB), Aiyappa Beddi v. Kuppusami Beddi. 

29. (1848) 41 E R 1120 (1123) : 2 Ph 717 : 18 L J Ch 15: 12 Jur 952, Moore v. 
Greg. (Lucas v. Comer ford, 3 Bro 0 O 166 overruled.) 

[See also (1857) 26 L J Gh 389 (393): 8 De G M & G 815 : 5 W R (Eng) 437, 
Cox v. Bishop. 

30 . (’21) 8 AIR 1921 Lah 9 (11): 2 Lah 53 : 59 Ind Cas 812 (FB), Karori Mai 
v. Bamji Lai. 

(1873) 20 Suth W R 176 (176, 177) (DB), Brijo Mohun Sutputhy v. Radha 
Mohun Dey. 
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5. Sub-mortgages. — As has been seen already the right of a 
mortgagee is itself a right in rem and can be transferred by way of 
a mortgage. Such a mortgage by the mortgagee of his right is called 
a sub-mortgage, 1 and all the provisions of law applicable to mortgages 
will apply to sub-mortgages also, such as attestation, registration,°etc. 2 
A mortgagee can also effect an equitable sub-mortgage of his right by 
deposit of the mortgage deed, 3 or where the original mortgage is itself 
one by deposit of title deeds, by a second deposit of such title deeds. 4 
Further as a mortgagee-right is an interest in immovable property 
priorities will be governed by the rules applicable to interests in 
immovable property. Even in England a mortgage debt, although a 
chose in action, is regarded as an interest in land and priorities are 
governed by the rules applicable to such interests and not by the rules 
which apply to interests in personalty. 5 

But the sub-mortgagee without privity of the mortgagor only takes 
subject to the state of account between the mortgagor and mortgagee 
at the date of the sub-mortgage. 0 It is also settled that payments of 

(1868) 10 Sutk W R 359 (360) (DB), Bazloor Ruhccm v. Abdoollah. 

[See also (’24) 11 AIR 1924 Lak 696 (697) : 76 Ind Cas 272 (DB), Kokan v. 
Solian.] 

Note 5 

1. (’16) 3 AIR 1916 Upp Bur 5 (6) : 32 Ind Cas 506 : 2 Upp Bur Rul 89, Mi Hla 
Yin v. Mi Hmam. 

2. (’35) 22 AIR 1935 Rang 483 (483) : 160 Ind Cas 727, U Thit v. U Paw I. 

3. (*36) 23 AIR 1936 Rang 366 (366) : 164 Ind Cas 724, Mating Thaung v. 
M. M. E. Chettyar Firm. 

4. (’38) 25 AIR 1938 Mad 865 (874): 181 Ind Cas 827 (DB), Ramanatlian Chettiar 
v. Dowlat Singjee. 

(’35) 22 AIR 1935 Rang 483 (483) : 160 Ind Cas 727, U Thit v. U Paw I. 

(’37) 24 AIR 1937 Rang 69 (69, 70) : 14 Rang 522 :168 Ind Cas 830 (DB), Gurnam 
Eaur v. R. E. Banerjee. 

[See also (’09) 4 Ind Cas 288 (288) : 5 Low Bur Rul 93 (DB), Aw Nim v. Raman 
Chetty .] 

5. (190i) 70 L J Ck 477 (484) : 84 L T 397 : 49 W R (Eng) 451 : 17 T L R 413 : 
(1901) 2 Ck 231, Taylor v. London and County Banking Company. 

[See (’17) 4 AIR 1917 Mad 928 (930) : 34 Ind Cas 859 : 40 Mad 683 (DB), 
Subramania Aiyar v. Subramania Pattar .] 

6. (1899) 68 L J Ck 572 (575) : 81 L T 111 : 47 W R (Eng) 620, Dixonv. Winch. 
(Mathews v. Wallwt/n, (1798) 4 Ves 118, followed—Affirmed on appeal in Dixon 
v. Winch, (1900) 69 L J Ck 465.) 

(1914) 83 L J Ck 166 (170) : 109 L T 727 : (1914) 1 Ck 22 : 58 S J 81 : 30 TL R 
72, De. Lisle v. Union Batik of Scotland. 

(’39) 26 AIR 1939 All 719 (720) : ILR (1939) All 943 : 187 Ind Cas 142 (DB), 
Bhagwati Prasad v. Dullan Singh. 

(’17) 4 AIR 1917 Mad 928 (929) : 40 Mad 683 : 34 Ind Cas 859 (DB), Subramania 
Aiyar v. Subramania Pattar. (But an independent debt in no way connected 
witk tke mortgage but due to tke mortgagor from mortgagee cannot be included in 
, the account.) 

(’28) 15 AIR 1928 Mad 382 (383) : 107 Ind Cas 808 (DB), Ramanathan Chettiar 
v. Sethurama Madige Rao. 

(’19) 6 AIR 1919 Mad 1082 (1082): 45 Ind Cas769 (DB), Chakrapaniv. Lachimiachi. 

(There is no necessity to give notice of the sub-mortgage to the mortgagor.) 

(’28) 15 AIR 1928 Nag 223 (224, 225) : 109 Ind Cas 195 (DB), Chotesha v. Mt. 
Maktum Bi. (No reason to make any differentiation in case of usufructuary mort¬ 
gage.) 

I 
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interest and payments on account of capital made by the mortgagor to 
the mortgagee after, but without knowledge of, the transfer, must in the 
absence of collusion, be allowed to the mortgagor as against the sub- 
mortgagee. 7 The doctrine extends to cases where the whole mortgage 
debt is, under similar circumstances, paid off. 8 But if the original 
mortgagor has notice of the sub-mortgage he cannot make any payment 
to the mortgagee so as to bind the sub-mortgagee 0 and cannot dispossess 
the sub-mortgagee (where the mortgage is with possession) without 
redeeming him. 10 


The transfer by way of sub-mortgage cannot ahect the rights of 
the mortgagor in any way. Thus, where the sub-mortgagee brings his 
mortgagee’s interest to sale and purchases it himself, he cannot resist 
a suit by the mortgagor for redemption of the original mortgage. If 
the mortgage is void 12 the sub-mortgage is also void. 


The mortgagee is, as regards the debt, very much in the position 
of a surety for the sub-mortgagee 13 and is liable to the sub-mortgagee 
for the debt even if he is unable to recover the debt from the mortgagor. 
He cannot, for instance, by taking a fresh mortgage in discharge of his 


7. (1880) 50 L J Ch 218 (220) : 43 L T 687 : 29 W R (Eng) 231 : 16 Ch D 178, 
In re Lord Southampton's Estate. 

(1899) 68 L J Ch 572 (575) : 81 L T 111 : 47 W R (Eng) 620, Dixon v. TFindi. 
(Williams v. Sorrell, (1798) 4 Ves 389, relied on.) 

(’28) 15 AIR 1928 Rang 30 (31) : 5 Rang 749 : 105 Ind Cas 474, Maung Shan 
Hpyu v. U Po Thaxo. 

8. (1901) 70 L J Ch 144 (147) : (1901) 1 Ch 213 : 83 L T 704 : 49 W R (Eng) 
186 : 17 T L R 143, Turner v. Smith. 

(*05) 2Q Bom 199 (202) : 6 Bom L R 836 (DB), Shahadev v. Shelt Papa. 

(’95) 1895 Pun Re No. 12, Raman v. Detoa Singh. 

(’24) HAIR 1924 Oudh 209 (216) : 75 Ind Cas 579 (DB), Mohan Singh v. Seica 
Ram. 

(’13) 18 Ind Cas 389 (390) (Oudh), Kanhai Lai v. Mahadeo Prasad. 

(’05) 8 Oudh Cas 140 (141), Baldeo Pershad v. Our Bux Singh. 

(’38) 26 A I R 1938 Pesh 73 (76) : 178 Ind Cas 344 (DB), Bhag Chand v. Sujan 
Singh. 

(’17) 4 A I R 1917 Mad 11 (11): 37 Ind Cas 778 (DB), Poosarla Chinnaswamy v. 
Venkatarama Krishnai/ya. 

(’32) 19 A I R 1932 Mad 115 (116, 117) : 55 Mad 320 : 135 Ind Cas 535 (DB), 
Viswanatha Ayyar v. Chimmu Kutti Amma. (Payment out of Court.) 

(’21) 8 AIR 1921 Mad 374 (376) : 63 Ind Cas 192 (DB), Muhammad Haji 
v. Moidin Kutti. 

[See also (’40) 27 AIR 1940 Pesh 25 (26) : 189 Ind Cas 665, Dost Mohammad v. 
Dherti Mai .] 

9. (’09) 3 Ind Cas 917 (919) : 12 Oudh Cas 260 (DB), Muhammad Bashir-uz- 
Zaman v. Pandit Suraj Narayan. 

(’13) 18 Ind Cas 389 (390) (Oudh), Kanhai Lai v. Mahadeo Prasad. 

10. (’08) 18 Mad L Jour 462 (463) (DB), Narayana Mudali v. Raghavammal. 
(’25) 12 AIR 1925 Rang 140 (142): 2 Rang 561 : 84 Ind Cas 984 (DB), Ma Myat 

Qyi v. Ma Ma Nyan. 

11. (’10) 5 Ind Cas 936 (936) (DB) (Mad), Ana Pattar v. Sxoaminathan Pattar. 
,12. (1861) 61 E R 475 (483, 484): 16 Beav 103: 21 L J Ch 645, Cochcll v. Taylor. 
13. (’18) 6 A I R 1918 Lah 810 (812) : 1918 Pun Re No. 8 : 44 Ind Cas 213 (DB), 
• Ram Chanda v. Mewa Ram. 

(’18) 18 Ind Cas 889 (890) (Oudh), Kanhai Lai v. Mahadeo Prasad. 

(’40) 27 AIR 1940 Pesh 25 (26): 189 Ind Cas 666, Dost Mohammad v. Dheru Mai. 
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earlier mortgage, prejudice the rights of his sub.mortgagee to proceed 
to bring the mortgagee’s rights under the earlier mortgage to sale. 14 

As to the procedure for enforcing the rights of the sub-mortgagee 
see the Authors’ Commentaries on the Code of Civil Procedure 3rd 

(1940) Edition, O. 34, R. 1, Note 9. 

In a suit by the mortgagor for redemption against the mortgagee 
and his sub-mortgagee, the proper form of the decree is that upon the 
amount due to the mortgagee being paid into Court, the mortgagee 
and the sub.mortgagee should re-convey the estate to the mortgagor; 
the mortgagor is not bound to wait until the accounts between the 
mortgagee and the sub-mortgagee are settled. 16 In the undermentioned 
case 16 it was held that in such a suit the judgment should direct an 
account of what is due to the original mortgagee and then of what is 
due to the sub-mortgagee and that upon payment to the latter of the 
sum due to him not exceeding the sum due to the original mortgagee, 
and upon payment of the residue, if any, of what is due to the original 
mortgagee, both shall re-convey the property to the mortgagor. 

Where pending a suit for redemption against the mortgagee and 
the sub-mortgagee the mortgagee dies and his representatives are not 
brought on record, the suit abates as the mortgagor has no cause of 
action against the sub-mortgagee. 17 

6. Agreement to mortgage. — An agreement to give a mort. 
gage merely creates a right in the promisee to get a regular deed of 
mortgage, and does not, of itself, create any mortgage or charge upon 
the immovable property dealt with by the agreement. 1 

14. (’19) 6 AIR 1919 Mad 1082 (1083) : 45 Ind Cas 769 (DB), Chakrapani 
v. Lachimiachi. 

(’08) 18 Mad L Jour 462 (463) (DB), Narayana Mudali v. Raghavammal. 

15. (1864) 55 E R 429 (430) : 33 Beav 417, Lysaglit v. Westmacott. 

(’27) 14 AIR 1927 Mad 703 (704) : 101 Ind Cas 728, Venkatramani Ayyar 
v. Rangaswami Chetty. 

(’06) 28 Ail 638 (641) : 3 All L Jour 548 (DB), Ookul Das v. Debt Prasad. 

16. (’91) 15 Bom 692 (693) (DB), Narayan Vithal v. Oanoji. 

17. (’96) 20 Bom 549 (552) (DB), Padgaya v. Baji. 

Note 6 

1. (’30) 17 AIR 1930 P C 76 (78) : 123 Ind Cas 157 (PC), Hukamchand Easlitval 
v. Radha Kishen Mott Lai. 

(’38) 25 AIR 1938 Mad 889 (892) : ILR (1939) Mad 7 : 178 Ind Cas 220 (FB), 
Vcnkataramasami v. Imperial Bank of India. 

(’23) 10 AIR 1923 Bom 287 (287) : 73 Ind Cas 296, Tirthdas Ohanshamdas v. 
Sadhu Singh. 

(’38) 25 AIR 1938 Bom 357 (358): 177 Ind Cas 467 (DB), Waman Mahadeo v. 
Janardan Balvant. 

(’32) 19 AIR 1932 Oudk 54 (56) : 7 Luck 237 : 134 Ind Cas 1093 (DB), Ram Hait 
v. Pohkar. 

(’05) 28 Mad 54 (55) (DB), Konchadi Shanbhogue v. Shiva Rao. 

(’19) 6 AIR 1919 Low Bur 145 (146) : 47 Ind Cas 133 : 9 Low Bur Rul 172 (DB), 
Shwe Lon v. Hla Gywe. 

(’69) 11 Sutli W R 520 (521) (DB), Mr. M. P. Currie v. M. R. Chetty. (An agree¬ 
ment to deposit deeds and to execute a proper agreement is not actual mortgage 
and does not come within clause 2 of S. 17 of Act XX of 1866.) 
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In England it is well settled that an agreement to borrow or to 
lend a sum of money will not be specifically enforced. An agreement 
to mortgage for a sum of money to be advanced cannot, therefore, be 
specifically enforced 2 though a suit for damages for breach of such a 
contract will he. 3 The law is the same in this country also. Where 
however, money has actually been advanced , and subsequently the 
borrower agrees to mortgage property to secure such advance, such an 
agreement can be specifically enforced. 6 

The principle that an agreement to lend a sum of money is not 
specifically enforceable, has no application where money has been left 
with the mortgagee to pay off the mortgagor’s creditor and on he 
failure of the mortgagee to do so, the mortgagor sues to recover t e 

money. 6 __ 


2. (1859) 54 E R 68 (69) : 27 Beav 175 : 29 L J Ch 240 : 7 W R (Eng) 710, 

(^25^11*1938 Bom 357 (358) : 177 Ind Cas 467 (DB), Woman Mahadeo v. 

(5jl2AIB 1925 Rang 291 (293) : 4 Rang 1 : 94 Ind Cas 567 (FB), Maung San 

(’ 92 ) 1 61 lTC h^f (246^: (1892) 1 Ch 271 : 66 L T 402 : 40 W R (Eng) 182, 

<1898)*67 L J^Q B 470 (471) : 46 W R (Eng) 545 : 1898 A C 309 : 78 L T 426: 14 
T L R 298, South African Territories, Ltd. v. Wallingtoiu . 

[See also (1862) 54 E R 932 (935): 30 Beav 371 : 31 L J Ch 386 : 8 Jur (N S) 
275 : 5 L T 784 : 10 W R (Eng) 283, Sicker v. Mosenthal. . 

(*27) 14 AIR 1927 Oudh 55 (57, 58) : 2 Luck 299 : 99 Ind Cas 483 (DB), Hukmi - 

chand v. Pioneer Mills, Ltd.) 

3. (1898) 67 L J Q B 470 (471) : 1898 A C 309 : 46 W R (Eng) 545 : 78 L T 426 : 

14 T L R 298, The South African Territories, Ltd. v. Wallington. 

4. (1888) 12 Bom 242 (245, 246), Datubhai v. Abubaker. 

(-36) 23 AIR 1936 Lah 727 (729) : 164 Ind Cas 582 : 17 Lah 270 (DB), Sewa Singh 
v. Milkha Singh. 

(’77) 2 Mad 79 (79) (DB), Anakaran Kasmi v. Saidamaddath. 

(-18) 5 AIR 1918 Mad 364 (365) : 45 Ind Cas 161 (DB), Rajagoyala Aiyar v. 

Dawood Rowther. 

(-19) 6 AIR 1919 Mad 322 (326) : 41 Mad 959 : 49 Ind Cas 291 (DB), Meenakshi - 
sundara Mudaliar v. Rathnasami Pillai. 

(’25) 12 AIR 1925 Mad 62 (63) : 47 Mad 698 : 80 Ind Cas 5, Yadavendra Bhatta 

v. Srinivasa Babu. 

(’35) 22 AIR 1936 Mad 1045(1045) : 159 Ind Cas 1034, Soma Pursa v. Narayana 
Bhatta. (Mortgagor and mortgagee—Unpaid portion of loan kept with mortgagee 
for payment to mortgagor is not debt and cannot be sued upon nor enforced 
specifically.) 

(’05) 8 Oudh Cas 5 (9), Ramanand v. Nakched. 

(’08) 11 Oudh Cas 217 (218), Mehdi Abbas v. Muhammad Fakhr-ud-din. 

5. (1871) 41 L J Ch 96 (97) : L R 13 Eq 76, Ashton v. Corrigan. 

(1873) 2lWR(Eng) 571 (571): LRl 6 Eql 8 : 43LJ Ch 192 .Hernmannv. Hodges. 
(-28) 16 AIR 1928 P C 80(82) : 65 Ind App 107 : 7 Pat 805:107 Ind Cas 837 (PC), 
Jewan Lai Daga v. Nilmani Chaudhuri. 

(’27) 14 AIR 1927 Oudh 55 (58) : 2 Luck 299 : 99 Ind Cas 483 (DB), Hukmichand 
v. Pioneer Mills Ltd. 

(’19) 6 AIR 1919 Mad 322 (326) : 41 Mad 959 : 49 Ind Cas 291 (DB), Meenakshi - 
aundara Mudaliar v. Rathnasami Pillai. 

6 . (’ 88 ) 20 AIR 1933Lah 1 (2,3): 140 Ind Cas 495, Thakar Singhw.Jagat Singh. 
[See also (’85) 22 AIR 1985 Lah 26 (27):159LG. 763, Jai Gopalv.Sundar Singh.} 
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So also ijbeie the mortgagor allows the loan to remain with the 
mortgagee on the understanding that it is to be taken by him from time 

to time, a suit for its recovery is not one to enforce a contract of loan 
but merely one for recovery of a deposit. 7 

Where A mortgaged to B certain property with possession for moneys 

advanced by B, but possession could not be given as the property had 

been seized by the Collector under a decree against A, it was held by 

t e Privy Council that B was entitled to damages for non-delivery of 
possession. 8 

Where money is lent on the express condition that a mortgage 
therefor will be executed, and a mortgage is subsequently so executed, 
the debt cannot be said to be independent of the mortgage and cannot 
be considered an “ antecedent debt ” binding under the Hindu law on 
the sons of the borrower. But if the agreement is merely to execute a 
mortgage as and when called upon to do so, the fact that a subsequent 
mortgage is called for and executed will not make the debt and the 
mortgage form part of the same transaction but the debt will constitute 
an “antecedent debt” within the meaning of the Hindu law. 9 

7. Subsequent mortgage in lieu of earlier mortgage found 
invalid — Revival of earlier mortgage, — Where a new security 
is accepted in lieu of an old one but the former is found to be invalid, 
the mortgagee can. fall back upon the earlier one. 1 In the undermen¬ 
tioned case 2 where the mortgagee accepted a new security from certain 
reversioners of a Hindu, for an old one, and in a suit on the later 
mortgage, it was found, on the objection of the reversioners themselves, 
not to be binding on them, it was held by the Privy Council that it 
was not consistent with equity or good conscience that the reversioners 
should thereafter claim that the invalid mortgage operated as release of 
the earlier valid mortgage. 8 


8. Muhammadan widow’s possession in lieu of dower 
is not mortgage. — A Muhammadan widow retaining possession of 
her husband’s property in lieu of dower is not a mortgagee of the 
husband. 1 “In the case of a mortgage, the mortgagee takes and retains 


7. (’16) 3 AIR 1916 Oudli 184 (185): 34 Ind Cas 387, Mt. Ranjitay.Mt. Rukmin . 

8 . (’90) 17 Cal 432 (436) (PC), Seth Jaidayal v. Ramsahae. 

9. (’38) 25 AIR 1938 Mad 889 (892) : I L R (1939) Mad 7 : 178 Ind Cas 220 (FB), 
Venkataramasami v. Imperial Bank of India. 

Note 7 

1. (’27) 14 AIR 1927 Nag 83 (84) : 98 Ind Cas 695, Venkatrao v. Ganpat. 

2. (’16) 3 AIR 1916 P C 68 (70) : 39 All 178 : 44 Ind App 60 : 39 Ind Cas 343 
(PC), Har Chandi Lai v. Sheoraj Singh. 

3. See (’38) 25 AIR 1938 All 418 (423): ILR (1938) All 714-176 Ind Cas 492 (FB), 
Kanhaiya Prasad v. Mt. Hamidan. (AIR 1916 P C 68 followed.) 

Note 8 

1. (’01) 23 All 432 (433): 1901 All W N124 (DB), Ghulam Ali v. Sagir-uUNissa Bibi. 
(’02) 25 Mad 658 (659) (DB), Ameer Ammal v. Sankaranarayanan Chetty. 

[See also (’ll) 10 Ind Cas 727 (728): 33 All 421: 8 AU L Jour 206, Mubarach 
Unnissa v. Muhammad Munsab Hasan Khan.'] 

[See however (’07) 9 Bom L R 188 (197, 198), Banoo Begum v. Mir Aun Ali. 
(Where widow is in lawful possession, her position is analogous to that of a 
mortgagee,)] 
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possession, under an agreement made between him and the mortgagor . 
Any rights the mortgagee may get are conferred upon him by the 
mortgagor.” In the case of a Muhammadan widow in possession in lieu 
of dower, “neither the possession of the property nor the right to retain 
that possession when acquired is conferred upon the widow by the 
agreement or by the bounty of her deceased husband. The possession of 
the property being once peaceably and lawfully acquired, the right of 
the widow to retain it till her dower-debt is paid is conferred upon her 

by the Muhammadan law.” 2 

% 

9. Specific immovable property—In England general words 
of conveyance such as ‘‘all my real and personal estate whatsoever and 
wheresoever” will create a good charge on all the property belonging to 
the mortgagor at the date of the mortgage. 1 But where the deed recites 
particular property as being conveyed and is then followed by general 
words of conveyance sufficient to cover everything belonging to the 
mortgagor, only the particular property will pass. A executed a docu¬ 
ment in favour of B whereby certain messuages, lands, hereditaments 
and premises at K in the county of M were mortgaged by a particular 
description and by reference to schedules. After this came the following 
words: “and all other lands, tenements, hereditaments in the county 
of M aforesaid whereof the mortgagor is seised.” At the date of the 
mortgage, the mortgagor A was seised in fee of a manor at K. It was 
held that K was not included in the mortgage. 2 Wood, Y. C., said : 

“It is true, that the Courts have held, and the authorities are 
very numerous on this subject, that you cannot control clear 
words of conveyance by the words of recital. That is one canon 
undoubtedly. But, then, those words “clear words of conveyance” 
are subject to interpretation, and the exception will be found to be 
always, that large and general words are not within that description 
of ‘clear words of conveyance’ which cannot be controlled by the 

recital. Where there are large and general words amply 

sufficient to cover everything.it has been long settled that 

the recitals clearly bind down the effect of those general words.” 

Under this section, for the creation of a valid mortgage, the pro¬ 
perty mortgaged must be specific. 3 If the hypotheca is sufficiently 
precise to enable the property to be determined even after a lapse of 

2. (’25) 12 AIR 1925 P C 68 (65) : 86 Ind Cas 579 : 52 Ind App 145 : 47 All 250 
(PO), Mt. Maina Bibi v. Chaudhiri Vakil Ahmad. 

-{See also (1870) 14 Suth W R 239 (243,244): 6 Beng L R 54 (DB), Mt. Waliidun- 
nissa v. Mt. Shubruttun. 

(’28) 16 AIR 1928 Oudh 209 (211): 101 Ind Cas 683 : 2 Luck 553 (DB), Sitaram 
Bibi y. Oanesh Prasad .] 

[But see ('02) 25 Mad 658 (659) (DB), Ameer Animal v. Sankaranarayanan 
Chetty.] 

Note 9 

1. (1899) 48 W R (Eng) 59 (60) : 81 L T 354 : 68 L J Ch 742 : (1899) 2 Ch 530, 
In re Kelcey, Tyson v. Kelcey. 

2. (1856) 25 L J Ch 795 (799) : 2 K & J 753 : 2 Jur (N S) 755 : 4 W R (Eng) 829, 
Roohe y. Lord Kensington. 

3. (10) 5 Ind Cas 654 (655) (DB) (Cal), Bhoneswar Ram v. Rain Khelawan. 
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time, it is “specific” property. 4 The word "specific” has the same 
meaning as it has in the phrase “specifically mortgaged” occurring in 
S. 22 of the Dekkhan Agriculturists’ Belief Act, 1879. 6 

Where the mortgagor purported to give, in the earlier part of the 
deed, the properties described in the schedule to the document and later 
on added “ all other mouzas , mahals, etc., comprised in the sanad it 
was held by their Lordships of the Privy Council that the properties 
comprised in the sanad were also mortgaged, though not referred to in 
the schedule. 6 But where the instrument purported to pledge pertain 
specified properties as well as certain properties not specified but 
mentioned in general as “I have pledged to you the properties in 
villages A, B, C, etc.,” it was held that the mortgage attached only to 
the specified properties. 7 

The following are illustrations of cases where the description of 
the property was held to be specific : 

(1) “ Our rights and property in taluk R.” 8 

(2) " Our zamindari property.” 9 

(3) “ The entire zamindari of village p with hills, jungles as 

well as our entire right and income and kattubadis on 
enfranchised inams .” 10 

(4) “ My jiroyati and in am lands which I own at the village 

of my residence.” 11 

See also the undermentioned cases. 12 


(’18) 5 A I R 1918 Cal 557 (566) : 40 Ind Cas 865 (DB), Syam Peary v. Eastern 
Mortgage and Agency Co., Ltd. (General description not sufficient.) 

[See also (71) 16 Suth W R 203 (206) (DB), Ebrahim Azeem v. William 
Dickson.] 

4. (’14) 1 AIR 1914 Mad 306 (307) : 22 Ind Cas 524 (DB), Dakkata Thotapalli v. 
Sasanapuri Dalisethi. 

(’19) 6 A I R 1919 Mad 718 (726) : 47 Ind Cas 563 (DB), Venkatapathi Baju v. 
Venkata Subhadrayamma. (A property can be specific so long as it is identifiable, 
though it may not be in existence on the date of transfer.) 

5. (’02) 26 Bom 33 (39) : 3 Bom L R 545 (DB), Balshet v. Dhondo. 

6. (’98) 26 Cal 395 (398) (PC), Land Mortgage Bank of India v. Abdul Kasim. 

7. (’31) 18 AIR 1931 Cal 732 (733) : 134 Ind Cas 1269 (SB), Verajlal Muljee v. 
Secy, of State. (Case under the Stamp Act.) 

8. (’86) 8 All 486 (489) : 1886 All W N 216 (DB), Bislien Dayal v. TJdit Narain. 

9 . (’90) 12 All 175 (179) : 1890 All W N 60 (DB), Shadilal v. Thakurdas. (Mort¬ 
gagors entitled to a certain ascertained and definite fractional share in zamin- 
daris of villages 'T' and ‘S’ — Property described as our ‘zamindari property’ — 
Description held specific.) 

10. (’02) 25 Mad 42 (50) : 11 Mad L Jour 327 (DB), Bhimaraju Chetti v. Sri 
Kunja Behari. 

11. (’14) 1 A I R 1914 Mad 306 (307) : 22 Ind Cas 524 (DB), Dakkata Thotapalli 
v. Sasanapuri Dalisethi. 

12. (’01) 11 Mad L Jour 27 (28) (DB), Venkatasami Reddi v. Rangamma. 
(General words will suffice without any specification of the boundaries or exact 
locality of the land.) 

(’19) 6 AIR 1919 Mad 1117 (1122): 43 I. C. 871 (DB), Venkata Perumal v. Sxibba- 
raya. (Where a deed of mortgage of 100 villages began by stating that 100 villages 
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The following are illustrations of cases where the description was 
held to be not specific but general : 

(1) "Our property” or ‘‘my whole property.” 13 

(2) “Property of myself and of my daughter for which I am 

about to sue.” 14 

A mortgage of the equity of redemption is a mortgage of specific 
immovable property. 15 

A mortgage under this Act is confined to immovable property. A 
right to specific performance of an agreement to sell is not an interest 
in immovable property and cannot be the subject of a mortgage. 16 
Profits that would accrue from immovable property in the future do not 
constitute an interest in immovable property and cannot be mortgaged. 17 

The definition of a mortgage under the Indian Stamp Act is wider 
and includes the transfer by way of security of specified property, 
whether moveable or immovable . 18 

10. Mortgage and pledge of future property.— A mortgage of 
property that may come into existence in the future operates merely as 
an agreement to mortgage such property when it comes into existence. 1 
There cannot be a pledge of future property inasmuch as no actual 
possession can be given. 2 Even in an hypothecation of moveable property 
the property must be existing. 3 

with hamlets, tanks, rasams, channel, etc., are secured and then recited that 92 
out of the 100 villages were secured without possession and that the remaining 
eight were mortgaged usufructuarily, but the addition of forest and forest produce 
was not repeated, though it was expressly stated that the mortgagee was to enjoy 
all the income realisable from the eight villages — Held that the intention was 
clear to include forest and forest produce in respect of the 8 villages also.) 

(’23) 10 A IB 1923 Mad 511 (512, 513) : 72 Ind Cas 258 (DB), Rajagopala 
Pandarathar v. Thirupathi Pillai. 

(’70) 2NWPHCR 263 (264) (DB), Rae Manick Chund v. Beharee Lai. (My 
zamindari share.) 

(’17) 4 AIB 1917 Pat 268 (270, 271) : 2 Pat L Jour 293 : 39 Ind Cas 564 (DB), 
Bhupendra Nath v. Waytfwnnusa Begam. (Shares in a company.) 

13. (76) 1 All 275 (276) (DB), Deajit v. Pitambar. 

(’92) 14 All 162 (164) : 1892 All W N 27 (DB), Collector of Etaicah v. Beti 
Maharani. 

(’81) 3 Mad 35 (37) (DB), Bheri Dorayya v. Maddipatu Ramayya. (Promise to 
pay out of my property indefinitely.) 

14. (’81) 7 Cal 196 (198): 8 Cal L R 454 (DB), Nazibulla Mulla v. Nusir Mistri. 

15. (’95) 22 Cal 33 (41) (DB), Kanti Ram v. Kutubuddin Mahomed. 

16. (’17) 4 AIR 1917 Mad 358 (362) : 33 Ind Cas 696 (DB), VenkaUswara Aiyar 
v. Raman Nambudhri. 

17. (’39) 26 AIR 1939 Lah 15 (16): 179 Ind Cas 968 (DB), Punjab National 
Bank Ltd., Amritsar v. Punjab Co-operative Bank Ltd., Amritsar , 

18. (’85) 8 Mad 104 (107) (FB), Reference under Stamp Act, S. 46. (Growing crops.) 
\’8B) 11 Mod 39 (40) (FB), Reference under Stamp Act, S. 46. (Transfer of pro¬ 
missory notes by way of security.) 

Note 10 

!• ( 86) 13 Cal 262 (264) (DB), Hfwri Lai v. Moeliar Hossain. 

2. (’86) 13 Cal 262 (284) (DB), Afisri Lai v. Mozhar Hossain. 

3. (’96) 23 Cal 592 (601), In the matter of Ambrose Summers. 
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11. Mortgage of moveables. _ The section has no application 
to a mortgage of moveable property. 1 But independent of this section 
a mortgage of moveable property is valid and a decree can be passed 
m enforcement of the mortgage. 2 The mortgagee will be entitled to a 
right of sale quite as much as the mortgagee of immovable property 
in execution of the decree. 3 Delivery of possession is not necessary for 
a mortgage of moveable property. 1 The mortgagee's right is only to 


nuic ii 


!°ri nd CaS 869 (872) : 7 Na S L R 72, Nanhuji v. Chimna. 

( 41) 28 AIR 1941 Mad 805 (805) : 197 Ind Cas 259, Vasudevan Nambudripad v. 
Maria Kuiti Umvia. 


2. (’05) 9 Cal W N 14 (15) (DB), Shrisli Chandra Roy v. Mungri Bewa. 

mm 7 t lU 1940 Mad 929 (930> 931) : ILR < 1941 ) Mad 144 : 193 I*d Cas 679 
(DB), Venkatachalam Chetti v. Venkatarami Reddi. (Mortgage of produce 

lealized from immovable property , e. g. growing crops.) 

(1869) 11 Suth WR149 (149, 150): 2 Beng LR(ac) 230(DB), Lalla Teelukdhareo 

v. Court of Wards. (A mortgage of fees in deposit in collectorate.) 

( 32) 19 AIR 1932 Cal 524 (526) : 59 Cal 667 : 138 Ind Cas 852 (DB), Co-operative 

Hindusthan Bank Ltd v. Surendra Nath. (Mortgage of good will and stock-in- 
trade.) 

( 24) 11 AIR 1924 Cal 990 (991) : 80 Ind Cas 20, Jatindra Chandra Chowdliury 
v. Rangpur Tobacco Co., Ltd. 

C18) 5 AIR 1918 Cal 165 (166) : 44 Ind Cas 211 (DB), Haripada Sadhukhan v. 
Anath Nath Dey. (Mortgage of moveable property consisting of plant and 
machinery both fixed and unfixed.) 

( 96) 23 Cal 592 (601), In re Ambrose Summers. (Hypothecation of a letter of 
lien over stock-in-trade.) 

( 05) 7 Bom L R 138 (139), Vajeram v. Purshotumdas. (A policy of insurance can 
be mortgaged just like any other property — It can be made available as security 
by mere deposit.) 

[See also (’22) 9 AIR 1922 Pat 36 (37) : 65 Ind Cas 673 (DB), Krishna Kishore 
v. Kusunda Nyadi Collieries, Ltd. (Royalty is in reality the price paid for a 
portion of the soil the payment whereof is distributed over a number of years — 
If that be so, then the interest in the royalty cannot constitute an interest in 
immovable property.) 

(’ll) 11 Ind Cas 884 (884) : 39 Cal 227 (DB), Jato Ear v. Makund Deb. (A turn 
of worship in a temple is not an interest in immovable porperty and S. 59 of the 
T. P. Act does not apply to it.)] 

3. (’33) 20 AIR 1933 Mad 241 (242) : 56 Mad 560 : 142 Ind Cas 96, Basivireddi 
v. Gadi Kamaraju. 

(’02) 4 Bom L R 577 (581) (DB), Shivram v. Bhau. 

(’39) 26 AIR 1939 Lah 398 (403): 186 Ind Cas 317 (DB), Peoples Bank of Northern 
India Ltd., Lahore v. F. F. Campbell & Co. 

4. (’71) 3NWPHCR71 (72) (DB), Shyamsoondar v. Clieita. 

(’71) 3NWPHCR54 (58) (DB), Deans v. Richardson. 

(’03) 6 Oudh Cas 230 (231), Rochan Lai v. Umrao. 

(’05) 9 Cal W N 14 (16) (DB), Shrish Chandra Roy v. Mungri Bewa. 

(’32) 19 AIR 1932 Cal 524 (526) : 59 Cal 667 : 138 Ind Cas 852 (DB), Co-operative 
Hindustan Bank Ltd. v. Surendra Nath De. 

(’24) 11 AIR 1924 Cal 990 (991) : 80 Ind Cas 20, Jatindra Chandra Choudliury 
v. Rangpoor Tobacco Co. Ltd. 

(’18) 5 AIR 1918 Cal 165 (166) : 44 Ind Cas 211 (DB), Haripada Sadhu Khan v. 
Anath Nath Dey. 

(’39) 26 AIR 1939 Lah 398 (403) : 186 Ind Cas 317 (DB), Peoples Bank of 
Northern India Ltd., Lahore v. F. F. Campbell d Co. 

(’06) 8 Bom L R 344 (345) (DB), Damodar v. Atmaram. 
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enforce the mortgage by suing for sale of moveable property or by the 
appointment of a receiver to secure possession of it. 3 But if possession 
is delivered, the mortgagee has a right to sell it without the intervention 
of the Court, if the mortgagor, after a proper notice given to him to 
repay the money, fails to do so. 6 A mortgagee of moveables without 
possession is liable to be defeated by the mortgagor selling the property 
to a bona fide transferee without notice. 7 A transferee taking it with 
notice will, however, be bound by the mortgage. 8 

A mortgage of moveable property must be distinguished from a 
pledge of moveables dealt with by S. 172 of the Contract Act. While 
there can be an hypothecation of moveables without delivery of posses, 
sion, there can be no pledge of moveable property without an actual 
delivery of the moveables. 9 A subsequent pledge without notice of the 
prior hypothecation will, however, have priority over a previous 
hypothecation. 10 The remedy of foreclosure is not confined to mort¬ 
gages of land. It extends also to mortgage of chattels. 11 On the other 


(’16) 3 AIR 1916 Bom 77 (80) : 37 Ind Cas 231, TehUram v. Longin D'Aiello. 

C05) 7 Bom L R 138 (139), Vajeram v. Purshotumdas. 

5. (’40) 27 AIR 1940 Mad 929 (930, 931) : 193 Ind Cas 679 : ILR (1941) Mad 144 
(DB), Venkatachalam Chelty v. V enkatrami Reddi. 

6. (’32) 19 AIR 1932 Bom 613 (614) : 142 Ind Cas 56, In re Ahmed Alimahomed. 
7-. (’39) 26 AIR 1939 Lah 15 (16): 179 Ind Cas 968 (DB), Punjab National Bank 

Ltd. v. Punjab Co-operative Bank Ltd. 

(’09) 2 Ind Cas 351 (353) : 5 Low Bur Rul 8 (DB), S. R. M. M. Raman Chetty 
v. Steel Brothers. 

(’28) 15 AIR 1928 Rang 28 (28, 29) : 5 Rang 633 : 106 Ind Cas 355 (DB), Backer 
.Khorasanee v. Ahmed Esmail. (Mortgage of stock-in-trade.) 

(’23) 10 AIR 1923 Rang 60 (61) : 74 I. C. 52, Maung Shwe Bnyin v. Ful Chand. 
(’ll) 10 Ind Cas 869 (871) : 7 Nag L R 72, Nanhuji v. Chimna. 

(’89) 2 C P L R 109?i (109n), Ramanna Sadasheo v. Ramji. 

(’14) 1 AIR 1914 Low Bur 265 (265) : 28 Ind Cas 462 : 7 Low Bur Rul 336 
(DB) Manakjee Pallanjee v. Mayappa. 

(’40) 27 AIR 1940 Mad 929 (932) : I L R (1941) Mad 144 : 193 Ind Cas 679 (DB), 
Venkatachalam Chetty v. Venkatrami Reddi. 

(’19) 6 A I R 1919 Mad’779 (779) : 47 Ind Cas 976 : 42 Mad 59 (DB), Sreeram 
Narasiah v. Bammireddi. 

8. (’40) 27 AIR 1940 Mad 929 (931) : I L R (1941) Mad 144 : 193 Ind Cas 679 
(DB), V enkatachalam Chetty s. V enkatrami Reddi. (Mortgage of produce of land 
—Land subsequently leased—Standing crop on land claimed by mortgagee before 
its removal — Mortgagee's title must prevail over lessee with notice of mortgage.) 

9. (’94) 21 Cal 241 (244) (SB), Ko Shway Aung v. Strang Steel & Co. 

(’35) 62 Cal 1046 (1051), Afanmohan v. Kcsrichand. 

(’39) 26 AIR 1939 Lah 15 (16) : 179 Ind Cas 968 (DB), Punjab National Bank, 
Ltd. v. Punjab Co-operative Bank Ltd. 

' [See also (’18) 5 AIR 1918 Cal 165 (166) : 44 Ind Cas 211 (DB), Haripada 
. Sadhukhan v. Anath Nath Deyi] 

10. (’35) 62 Cal 1046 (1051), Manmohan v. Kesri Chand. 

(’32) 19 AIR 1932 Cal 524 (530, 531) : 138 Ind Cas 852 : 59 Cal 667 (DB), Co-ope¬ 
rative Hindusthan Bank Ltd. v. Surendra Nath Dey. 

(’89) 2 C P L R 108(109), Pema Oaoli v.Qanapat Rao. (Subsequent hypothecation 
with possession with notice not postponed to a prior hypothecation without possession.) 
(’74) 1874 Pun Re No. 70, Chummon Khan v. Alody. 

11. (’15) 2 AIR 1915 Cal 161 (168) : 42 Cal 455 : 27 Ind Cas 400 (DB), Maha. 
mayadebi v. Haridas Holdar. 
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band a pledgee’s remedy is only a sale of the property. He cannot 
obtain a foreclosure. 12 


In England a mortgage of personal property may be made without 
deed. In this country also no particular formality is necessary to 
create a mortgage of moveable property. 14 

12 . “For the purpose of securing the payment of 
money.” — A transfer of an interest in immovable property must, 
in order to constitute a mortgage, be for the purpose of securing the 
payment of money advanced by way of a loan or a debt or the per. 
formance of an engagement giving rise to a pecuniary liability. 1 In 
the English Law of Property Act, 1925, s. 205, a mortgage is defined as 
including any charge or lien on any property for securing money or 
money s worth. A transfer, not for securing the repayment of the 
loan, but as an acquittance of it is not a mortgage. The test, therefore, 
for seeing whether a transaction is a mortgage or not is to see whether 
the property comprised in it is made security for a loan or a debt or 
the performance of an engagement. 1 ® It is not the name given to a 
contract, but its contents or the relation constituted by it that deter, 
mines its nature. 2 If it appears from the deed that it was the intention 
of the parties to create a security on the land, it is sufficient to create 
a mortgage. 3 


12. (’15) 2 AIR 1915 Cal 161 (168) : 42 Cal 455 : 27 Ind Cas 400 (DB), Maha - 
mayadebi v. Haridas. 

(1877) 4 Ch D 605 (606) : 46 L J Ch 841 (841), Carter v. Wake. 

13. (1852) 86 R R 746 (750) : 7 Ex 581 : 21 L J Ex 223, Flory v. Denny. 

14. (’16) 3 AIR 1916 Bom 77 (80) : 37 Ind Cas 231, Tahilram v. Login D'Mello. 
(A mortgage of moveables can be as validly effected by parole as by a writing.) 

Note 12 

1. (’23) 10 AIR 1923 All 586 (587): 45 All 581: 77 Ind Cas 572 (DB), Bishambliar 
Nath v. Muhammad Ubaid. 

la. (’02) 26 Bom 252 (256) : 3 Bom L R 778 (FB), Tukaram v. Ramchand. 

(’13) 19 Ind Cas 221 (221) (DB) (Mad), Kamayya v. Yerakola. (A simple bond under 
which the obligee bound himself and his heirs “with all my property moveable 
and immovable as thanaka ” is not a mortgage or charge.) 

(1864) 2 Mad H C R 51 (54) (DB), Chetti Oaundan v. Sundram Pillai. 

(1864) 2 Mad H C R 108 (109) (DB), Kadarsa Rautan v. Mt. Raviah. 

(’15) 2 AIR 1915 Mad 382 (383): 26 Ind Cas 71 (DB), Anantha Iyer v. Raniaswami 
Iyer. 

(’13) 20 Ind Cas 544 (545) (Oudh), Bisheshar Singh v. Rambharose. 

[See also (1869) 4 Mad H C R 434 (441) (DB), Oolla Chinna v. Kali Appiah .] 

2. (’02) 26 Bom 252 (257) : 3 Bom L R 778 (FB), Tukaram v. Ramchand. 

(’70) 13 Suth W R 82 (85) (FB), Ramgopal Narayan Singh v. Ram Dutt. 

(’40) 27 AIR 1940 Bom 225 (227) : I L R (1940) Bom 453 : 189 Ind Cas 661 (DB), 
Ourunath Balwant v. Suryakant. (Per Wassoodew, J.) 

(’34) 21 AIR 1934 Pat 624 (625) : 152 Ind Ca? 897, Kirti Narayan Singh v. 
Surendra Mohan Singh. 

(’25) 12 AIR 1925 Rang 102 (103): 84 Ind Cas 468, Maung Po Tok v. Ma Le 
War. 

(’24) 11 AIR 1924 Pat 580 (582) : 3 Pat 465 : 78 Ind Cas 588 (DB), Kharag 
Narayan v. Dwarka Prasad. 

(’21) 8 AIR 1921 Pat 43 (43): 61 Ind Cas 67:6 Pat L Jour 37 (DB), Hitendra 
Singh v. Rameshwar Singh. 

3. (’70) 13 Suth W R 82 (85) (FB), Ram Qopal Narayan Singh v. Ram Dutt. 
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Illustrations . 

(1) A executed in favour of B what purported to be a mortgage 

with possession for 14 years, the deed providing that on 
the expiration of the term the mortgagor shall come into 
possession of the mortgaged villages without settlement of 
accounts, that on the expiration of the term, the mortgagee 
shall have no power whatever in respect of the said estate 
which, after the expiration of the term, shall be returned 
to the mortgagor without his paying the mortgage-money 
secured under t his document.” It was held by their Lord- 
ships of the Privy Council that the transaction was not 
a mortgage in the proper sense of the words, that it was 
not a security for the payment of any money or the per¬ 
formance of any engagement but that it was simply a 
grant of land for a fixed term free of rent in consideration 
of a sum made up of past and future advances. 4 5 

( 2 ) A transferred property by a perpetual lease for a certain 

advance by B, not as a security for repayment, but as an 
acquittance of it. An agreement was also executed for 
retransfer of the property when the grantor or his heirs 
paid back the money without interest. It was held that the 
transaction was not a mortgage. 6 

(3) A deed gave the creditor the right to take possession of the 

property described in it for the purpose of receiving from 
the profits thereof, the amount of the debt with interest, if 
the debt was not paid off within the period fixed. It was 
held that where such a right is given for such a purpose, 
there is “a transfer of an interest in specific immovable 
property for the purpose of securing the payment of money 
advanced” within S. 58 of the Transfer of Property Act. 6 

See also the undermentioned cases. 7 

13. “Existing or future debt,” —A security may be given for 
a general balance that might be due on account. Thus, a deposit of title 
deeds as security for money due on a general balance of account that 
may be struck in the future is a mortgage. 1 See also S. 79. 

The onus of proof that a security was intended to cover the balance 
of an account current is on those who assert it. 2 

4. (’03) 25 AU 115 (119) : 30 Ind App 54 (PC), Nidha Sail v. Murlidhar. 

5. (‘84) 10 Cal 30 (35): 10 Ind App 129 (PC), Silul Purshad v. Luchmi Purshad . 

6. (*89) 13 Bom 90 (98) (FB), Motiram v. Vitai. 

7. (*22) 9 AIR 1922 Pat 36 (37) : 65 Ind Cas 673 (DB), Krishna Kishore v. 
Kusunda Nyadi Collieries Ltd. 

(’18) 5 AIR 1918 Oudh 279 (280): 48 Ind Cas 161, Inder Bahadur Singh v. 
Bechan Singh. 

('86) 1936 R D 365 (365) (BR), Jagwa v. Ram Peare. 

Note 13 

1. (’80) 2 Mad 239 (257) : 7 Ind App 83 tP C), Marcar v. Sigg. 

2. (1870) 89 L J Ch 655 (666): L R 10 E Q 467, In re Boys; Eades v. Boys. 
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Where A in consideration of a past debt due by a to B, executes 
a document in favour of B, by which a’s property is handed over to B 
for 14 years, the debt to be liquidated from out of the proceeds of the 
property, it is a mortgage for the purpose of securing an existing debt. 3 
A mortgage may be executed to secure a future debt. 4 

A security bond given to an officer of the Court to secure an 
amount that may be decreed or ordered by the Court, is a mortgage to 
secure a future debt. 5 But such a security bond executed in favour of 
the “Court” is not a mortgage, as the Court is not a juridical person, 
and so not a mortgagee. 6 The hypothecation of property for the purpose 
of securing a future liability to pay the mortgage money in case the 
mortgagee should be deprived of the mortgaged property is a mortgage 
to secure a contingent liability. 7 A mortgage may be made not only to 
secure a present advance but also a future advance contemplated by the 
parties up to a particular limit. 8 


14. “ Or the performance of an engagement.” — The 

word “engagement” means a contract and the phrase “as may give rise 
to a pecuniary liability” includes cases where the breach of the engage¬ 
ment will give rise to a right to claim damages} Where x executed a 
rent deed to Y of the latter’s property and by the deed itself he (x) 
hypothecated certain property of his for the payment of the agreed 
rent and for delivery of certain articles yearly such as straw, etc., the 
document would be one “for securing the performance of an engagement,” 
i. e., the engagement to pay rent and to deliver certain articles, and 
would be a mortgage. 2 A kootchit executed by the stakeholder of a chit 
fund of his property in favour of the subscribers for the due performance 
of his obligation to conduct the chit properly is a mortgage for the 


3. (’34) 18 R D 231 (231), Faiyaz Ali v. Gobind Ram. 

4. (’12) 13 Ind Cas 653 (655) (DB) (Cal), Jadunandan Frosad Singh v. Koer 
Kallayan Singh. 

5. (’99) 26 Cal 246 (249) : 3 Cal W N 84 (DB), Girindra Nath v. Be joy Gopal. 
(’05) 32 Cal 494 (496) : 9 Cal W N 372 (DB), Tokhan Singh v. Girwar Singh. 
(’15) 2 AIR 1915 Cal 533 (533, 534) : 27 Ind Cas 365 (DB), Chandrabati v. Bobu 

Ram. 

6. See Note 2b on S. 145 of the Authors’ Commentaries on the Code of Civil 
Procedure, 3rd (1940) Edn. 

{See also (’29) 16 AIR 1929 All 834 (835, 836) : 119 Ind Cas 81 (DB), Mehdi Ali 
v. Chunni Lai.] 

[But see (’08) 31 Mad 330 (332) : 3 Mad L Tim 317 (DB), Nagaruru Sambayya 
v. Tanjatur Subbayya. (Cannot be considered as good law.)] 

7. (’25) 12 AIR 1925 Pat 288 (290) : 78 I. C. 457 (DB), Nand Lai v. Dharam- 
deo Singh. 

8. (’89) 11 All 136 (143) : 16 Ind App 12 (P C), Hari Ram v. Sheodial Mai. 

Note 14 

1. (’02) 25 Mad 50 (54) (DB), Kotapa v. Vallur Zamindar. (Engagement to 
withdraw an appeal under certain circumstances.) 

2. (’94) 17 All 55 (57) : 1894 All W N‘204 (FB), Reference under Act No. 1 of 

1870 (Indian Stamp Act) S. 49. • - 
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performance of an engagement which may give rise to a pecuniary 
liability. 3 

Where A sells property to B and executes a document of indemnity 
agreeing that if B was deprived of the property or suffered loss, A would 
pay the whole amount of the mortgage, the document contains an 
engagement which may give rise to a personal liability. 4 

Where A took a loan of paddy stated as being worth Rs. 300 from 
B and promised to pay interest on the loan in paddy at a specified rate 
and hypothecated certain property therefor, it was held that the 
intention of the parties was that if the paddy was not returned as 
stipulated the mortgagee was entitled to recover the price thereof, that 
it was an engagement which would give rise to a pecuniary liability 
and that it was therefore a mortgage. 6 

Where A, a decree-holder against B, applied for possession of the 
property decreed, and B having appealed from the decree, the Court 
ordered that A should be placed in possession if he furnished security 
for restoring the property to B if he should succeed in the appeal, 
and C executed a security bond making himself liable to pay one and a 
half lacs of rupees compensation if A failed to restore possession and 
hypothecated certain property for that amount, it was held that it 
was a mortgage within the meaning of the Stamp Act. 6 

It must be noted that under the Stamp Act, the restriction that 
the engagement must be one which may give rise to a pecuniary 
liability does not occur in the definition of “mortgage.” 

15, “Mortgagor.” —A person, in order to be a mortgagor, must 
transfer an interest in his property. Where A and B join in a mortgage 
as mortgagors, but the property mortgaged is only B’s property and no 
property of A is included in the mortgage, A is not a “mortgagor.” 1 

16. “Mortgagee.” — It is the transferee of the interest that is 
the mortgagee. Where a judgment-debtor executes a security bond in 
favour of the Judge of a Court for the due performance of any decree 
or order that may be passed against him, the decree-holder does not 
thereby become the mortgagee. 1 

3. (’18) 5 AIR 1918 Mad 997 (997): 38 Ind Cas 813 (DB), Venkatarama Chetty 
Panchanatha Iyer. 

•(’27) 14 AIR 1927 Mad 773 (775) : 103 Ind Cas 814, Natesa Aiyar v. Sahasra - 
nama Iyer. 

4. (’08) 5 All L Jour 723 (724) (DB), Niaz Ahmad v. Mangu Lai. 

[i See also (’20) 7 AIR 1920 Mad 650 (651) : 60 Ind Cas 611 (DB), Narayanasamy 
Boo v. Bamasamy Naicker .) 

5. (’21) 8 AIR 1921 Cal 172 (173, 174) : 48 Cal 625 : 61 Ind Cas 539 (FB), Bam 
Chand v. Iswar Chandra. 

€. (’28) 15 AIR 1928 Oudh 143 (143): 107 Ind Cas 553: 3 Luck 298 (FB), Harihar 
Pratab Bakhsh Singh v. Bisheshar Bakhsh Singh. 

Note 15 

1. (’24) 11 AIR 1924 All 787 (788): 85 I. 0. 498 (DB), Qaya Pande v. Amar Deo. 

Note 16 

1. (’08) 80 Cal 1060 (1062) : 7 Cal W N 914 (DB), Shyam Stinder Lai v. Bajpai 
Jainarayan. 


Section 58 
Notes 14-16 


4 


T.P.78. 



1154 


MORTGAGES ETC., DEFINED 


Section 58 
Note 17 


17. Mortgage-money. - Under the second paragraph of cl. (a) 
the principal money and interest of which payment is secured is 
mortgage-money . The ‘principal money” will include not only the 
principai money originally advanced but ail amounts that may be 
added to it as part of the principal money ( e. g., the costs under s. 72) 2 
A mortgage may be executed for the interest alone on a loan without 
he principal itself being secured. 2 All interest due under an agreement 
to pay interest expressed or implied in the mortgage bond must be 
taken to be interest of which payment is secured” by the bond, and 
will be a charge on the property. As observed by their Lordships of the 
Privy Council in Ganga Bam v. Nathu Singh 4 “the general rule is 
that the mortgagee, in the absence of any contract to the contrary, is 
entitled^ 0 treat the interest due under the mortgage as a charge on the 
estate. As to illustrations of a contract excluding interest from being 

Note 17 

1. (’18) 5 AIR 1918 Low Bur 64 (65): 9 Low Bur Rul 106 : 43 Ind Cas 921 (DB). 
The Firm of A. C. Kundu v. Rookonanand. 

£2! !®'V t R 1929 A11 77 ( 78 ) : 113 M Cas 750 (751), Bengali Lai v. Banna Lai. 

( 92) 1892 Pun Re No. 28, Badri v. Kundan. 

(’19) 6 AIR 1919 Cal 46 (48) : 46 Cal 448 (452) : 52 Ind Cas 433 (DB), Sita Nath 
v. Takurdas. 

(’39) 26 AIR 1939 Lab 129 (133): 1871. C. 705 (DB), Suraj Mai v. Chander Bhan. 

( 21) 8 AIR 1921 Mad 229 (230) : 62 Ind Cas 505 (DB), Arunachala Chettiar v. 
Rajah of Kalahasti. 

[See also (’22) 9 AIR 1922 All 362 (363) : 66 Ind Cas 704 (DB), Snndar Lai v. 
Shib Naraiti .] 

2. ( 15) 2 AIR 1915 Mad 402 (403) : 26 Ind Cas 184, Varadarayulu Chetty v. 
Dhanalakshmi Ammal. 

3. (’40) 27 AIR 1940 Pat 512 (513) : 187 Ind Cas 484 (DB), Mathura Singh v. 
Palak Dhari Rai. 


4. (’24) 11 AIR 1924 P C 183(183): 51 I. A. 377:5 Lab 425: 80 Ind Cas 820(PC). 

5. Also see the following cases : 

(’28) 15 AIR 1928 Lab 342 (343) : 9 Lab 140: 112 Ind Cas 152 (DB), Abbas Khan 
v. Ram Das. 

(’26) 13 AIR 1926 Lah 624 (624) : 7 Lab 559 : 96 In<J Cas 477 (DB), Manghi v. 
Dial Chand. (Tbe fact that the mortgagor undertook to pay the interest per¬ 
sonally is not incompatible with the interest being a charge on tbe property.) 

(’04) 1 All L Jour 470 (473) (DB), Nandram v. Ramdyal. 

(’10) 8 Ind Cas 570 (572) : 33 All 107 (DB), Chinlaman v. Dulari. 

(’28) 15 AIR 1928 Oudb 273 (275): 3 Luck 459: 112 Ind Cas 481 (DB),ifcm Ratan 
v. Adilya. 

(’27) 14 AIR 1927 Lab 817 (819) : 103 Ind Cas 752 (DB), Badhawa v. Akbar Ali. 
(’15) 2 AIR 1915 Cal 77 (78) : 25 Ind Cas 500, Kulanand Singh v. Mohan 
Mandar. (Where under a Sudbarma bond (usufructuary mortgage) tbe mortgagee 
obtains possession of tbe land, the land is security both for principal and 
interest.) 

(’23) 10 AIR 1923 Nag 181 (182), Radar Miya v. Chandmiya. (Facts not clear 
whether interest-was by way of damages or under an agreement to pay.) 

(’33) 20 AIR 1933 Lab 289 (290) : 142 Ind Cas 309, Alia v. Ram Chand. 
(A recital in tbe mortgage deed that in default of payment of interest, it may be- 
recovered from the person and property of the mortgagor does not by itself neces¬ 
sarily mean that interest ceases to be a charge on tbe property.) 

(’35) 22 AIR 1935 Lah 142 (143) : 157 Ind Cas 766 (DB), Fazal Khan v. Ram 
Das. (The mere fact that separate date is mentioned for the payment of the 
interest is not sufficient to displace the rule.) 
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(’39) 26 AIR 1939 Lah 129 (134): 187 I.C. 705 (DB), Sura j Mai v.Chander Bhan. 
(’28) 15 AIR 1928 Pat 398 (399) : 110 Ind Cos 594 (DB), Rang Raj Singh v. 
Sheonarain Lai. 

(’26) 13 AIR 1926 Lah 530 (532) : 92 I. C. 762, Ladlia Singh v. Sundar Singh. 
(’09) 3 Ind Cas 978 (979) (DB) (Lah), Wadhoo Shah v. Mian Fakir Ahamad. 

(*32) 135 Ind Cas 497 (498) (DB) (Lah), Piran Ditta v. Iqbal Singh. 

(• 27 ) 14 AIR 1927 Lah 850 (850) : 103 Ind Cas 124 (DB), Sheo Ram v. Mem Raj. 

6 . (’12) 17 Ind Cas 677 (680) : 1913 Pun Re No. 45 (DB), Aulia Khan v. Kanshi 
Ram. 

(’32) 136 Ind Cas 332 (332, 333) (DB) (Oudh), Hashmat Ali v. Gobardhan Dass. 

6 «. (’13) 18 Ind Cas 80 (80) : 40 Cal 514 (DB), Makbul Ali v. Ali Ahmed. 

(’86) 8 All 182 (185) : 1886 All W N 47 (DB), Allah Bakhsh v. Soda Sukh. 
j'10) 5 Ind Cas 285 (286, 287) (DB) (All), Lachmi Narain Sahu v. Sheik Abdul 
Sattar. 

(’24) 11 AIR 1924 Pat $02 (303) : 74 Ind Cas 973 (DB), Kishun Prasad Sahu v. 
Hakim Chaudhari. 

6 b. (’ll) 12 Ind Cas 42 (44): 35 Bom 327 (PC), Madappa v. Ramkrishna. (Terms 
of the document were held to show that there was a covenant to pay.) 

(’15) 2 AIR 1915 Lah 331 (332) : 28 Ind Cas 375, Thaker Das v. Mt. Nandi Bai. 
(Mortgage held to contain agreement to pay interest up to payment.) 

7. (’23) 10 AIR 1923 Lah 648 (649) : 4 Lah 346 : 78 Ind Cas 103 (DB), Ram 
Soran Doss v. Afuia. 

(’97) 20 Mad 371 (374,375) (DB), Nityananda Patnayudu v. Sri Radha Cherana 
Deo. 

(1900) 23 Mad 534 (536) (DB), Chantayya v. Papayya. 

(’01) 11 Mad L Jour 183 (185) (SB), Ramnathan Chetty v. Nur Muhammad 
Marakayar. 

(’28) 15 AIR 1928 Lah 342 (344): 9 Lah 140: 112 Ind Cas 152 (DB), Abbas Khan 
v. Ram Das. (Principles in 19 All 39 followed.) 

(’23) 10 AIR 1923 All 7 (8) : 44 All 772 (774) : 77 Ind Cas 122 (DB), Mahadeo v. 
Dhiraj. 

(’15) 2 AIR 1915 Oudh 16 (23) : 18 Oudh Cas 10 : 28 Ind Cas 161 (DB), Mt. 
Sunder Dei v. Baldeo Bakhsh Singh. 

• (’12) 16 Ind Cas 216 (217) (DB) (All), Kalika Prasad Tewari v. Inayat Hussain. 
(’35) 22 AIR 1935 Oudh 213 (216) : 10 Luck 481 : 153 Ind Cas 807 (DB), Sarda 
Nand v. Daya Shankar Singh. 

(’26) 13 AIR 1926 Oudh 378 (379) : 93 Ind Cas 958, Amar Singh v. Baij Nath. 
(’23) 10 AIR 1923 Oudh 143 (145) : 72 Ind Cas 263, Sangat Baksh Singh v. 
Rawat Dijdeo Baksh Singh. 

(’14) 1 AIR 1914 Oudh 137 (139) : 23 Ind Cas 871 (DB), Rahas Behary Lai n 
Baclichu Singh. 

(’24) 11 AIR 1924 Mad 736 (740) : 82 Ind Cas 899, Agnes Isabella v. Adikesavalu 
Naidu. 

[See also (’99) 22 Mad 339 (340) (DB), Jivanna Pandithar v. Appalu. (Bond 
provided for payment of interest annually and of the principal at the end of three 
years — Intention to pay interest even subsequently implied.)] 


a charge on the property, see the undermentioned cases. 0 Where there is 
no stipulation for interest, express or implied, in the mortgage document, 
it cannot be claimed as part of the mortgage.money. 6 * 

The question whether the interest claimed is on any agreement to 
pay it in the mortgage bond depends upon the particular terms of the 
document. 61 * Where the mortgage bond fixes a date for the payment 
of the mortgage-money and provides for payment of interest till that 
date, an agreement to pay interest even subsequent to the date so 
fixed, until payment of the principal, might be implied in the absence 
of an agreement to the contrary. 7 In such cases, the post diem interest 
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would clearly be part of the mortgage money and would be a charge on 
the property. 8 Where it was stipulated in general terms that interest at 
a particular rate is to run upon the principal sums advanced without 
any limitation as to the period of its currency and it was also stipulated 
that in default of punctual payment at the end of each year the 
creditors were to be at liberty to treat the interest as principal and to 
recover it from the mortgaged property, post diem interest was granted 
by the Privy Council on the ground that the contract did not intend 
that interest should cease after the stipulated period. 9 Where it was 
stipulated that interest at a certain rate will be paid, that within one 
year the principal money and interest will be paid, that otherwise after 
the expiry of the period the property would be deemed to be sold for 
the entire money, it was held that the intention of the parties was that 
the relationship of mortgagor and mortgagee should cease after the 
expiry of the year, and that no post diem interest was to be charged. 10 
In the undermentioned case it w r as, however, held that mortgage 
money did not include interest unless it was expressly secured by the 
mortgage. 11 

Where a mortgage deed provided for payment of principal and 
interest at a fixed rate “within one year” and a further covenant not to 
transfer the property till payment in full of the “principal and interest”, 
it was held, on a construction of the document, that the contract was 
to pay interest until payment, and not merely for one year and that 
interest was therefore recoverable as part of the mortgage money under 
the contract and not merely as damages} 2. 

Even if there is no express or implied provision for post diem 
interest, the mortgagee may be granted interest technically as damages 13 
and the rate would be prima facie the same as that provided in the 
bond though there is no rule of law making that rate necessarily the 
measure of the damages. 14 Post diem interest at a reasonable rate 


8 . (’19) 6 AIR 1919 Cal 46 (47) : 46 Cal 448 : 62 Ind Cas 433 (DB), Sita Nath 
Ohose v. Thaktirdas Chakravarty. 

9. (’98) 25 Ind App 9 (15) : 20 All 171 (PC), Bindesri Naik v. Oangasaran Sahu. 

10. (’21) 63 Ind Cas 533 (535) (DB) (Lah), Munshi Lai v. Tej Ram. 

11. (’20) 7 AIR 1920 Pat 170 (171): 58 Ind Cas 216 (DB), Pawan Kumar Chand 
v. Dulari Euar. 

12. (’96) 23 Ind App 138 (143, 144) : 19 All 39 (PC), Mathura Das v. Raja 
Narindar Bahadur Pal. 

[See also (’14) 1 AIR 1914 All 171 (172) : 24 Ind Cas 674 (DB), Abdul Ahad ' 
v. Mahtab Bibi. 

(’98) 25 Cal 246 (249) (DB), Sarala v. Jogendra. (23 Ind App 138 (PC) followed.)] 

13. (’06) 2 Nag L R 162 (168) (PC), Gangaram Biharilal v. Firm of Shriram 
Shaligram. 

(’89) 11 All 416 (419) : 1889 AU W N 165 (DB), Bhagwant Singh v.Daryao Singh. 
(’87) 10 All 85 (90) : 1887 All W N 292 (DB), Mansab Ali v. Gulabchand. 

14. (’06) 2 Nag L R 162 (168) (PC), Gangaram Bihari Lai v. Firm of Shriram 
Shaligram. 

(’15) 2 AIR 1915 Oudh 31 (56) : 30 Ind Cas 323 (DB), Narendra Bahadur Singh 
v. Oudh Commercial Bank, Ltd. (In fixing the rate the Court must be guided by 
the circumstances of the case.) 
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might also be decreed under the Interest Act, 1839, though there may Section 58 

bo no agreement express or implied, to pay interest. 5 There -was a 

difference of opinion on the question whether interest awarded as 

damages or under the Interest Act could be considered part of the 

mortgage money so as to constitute a charge on the property. The 

present O. 34, R. ll of the Code of Civil Procedure now makes it clear 

that even such interest is part of the mortgage money. As to the 

meaning of interest, see the case noted below. 17 

18. Non-payment of consideration — Effect. A mortgage 
or a sale without consideration will be a void transaction. 1 But where a 
mortgage or a sale is intended to be for a consideration, the transaction 
is not void. As has been seen in the Notes on S. 54 the non-payment of 
consideration for a sale does not prevent title from passing. On the same 
principle, a mortgage would, in the absence of a covenant or stipulation 

(’22) 9 AIR 1922 Lah 254 (257) : 3 Lah 200 : 66 Ind Cas 771 (FB), Motan Mai v. 

Mahommad Baksh. 

(’23) 10 AIR 1923 Lah 632 (633) : 4 Lah 406 : 75 Ind Cas 375 (DB), Budhu v. 

Niamat. (Rate of interest reduced as it was unusual.) 

(’86) 8 AU 486 (489,490): 1886 All W N 216 (DB), Bishen Dayal v. Udit Narain. 

[Post diem interest granted as damages, but the rate of interest reduced.) 

(’33) 20 AIR 1933 Mad 171 (171) : 145 Ind Cas 762, Narasimham v. Venkata 
Subbayya. 

[See also (1890) 38 W R (Eng) 732 (733): 60 L J Ch 43: 63 L T 189 :45 Ch D 225, 

Mellersh v. Brown. 

(’ll) 11 Ind Cas 342 (342) : 14 Oudh Cas 106, Ramadhin v. Debi Sahai. (Rate 
provided in bond being exhorbitant 6 per cent, was allowed.)] 

15. (’95) 17 All 581 (586): 1895 AUWN128 (FB), Narindra Bahadur v. Ehadim 
Husain. 

16. (’94) 21 Cal 274 (277, 278) (DB), Bikramjit Tewari v. Durga Dyal. (Yes.) 

(’95) 5 Mad L Jonr 154 (155) (DB), Krishna Reddy v. Varadarajulu Reddy. 

(Interest awarded under the Interest Act XXXII of 1839 is a oharge.) 

(’18) 5 AIR 1918 Lah 99 (101) : 1918 Pun Re No. 56 : 46 Ind Cas 460 (DB), Debi 
Sahai v. Ramji Lai. (Yes.) 

(*95) 18 Mad 248(250): 4 Mad L Jonr 265 (DB), Rama Reddi v. Appaji Reddi. (Yes.) 

(’95) 18 Mad 257 (261) : 2 Mad L Jour 235 (DB), Badi Bibi Sahibal v. Sami 
Pillai. (No.) 

(*96) 18 AU 316 (319) : 1896 All W N 78 (DB), Rikhi Ram v. Sheo Parshan 
Ram. (No.) 

(•95) 17 AU 581 (591) : 1895 AU W N 128 (FB), Narindra Bahadur Pal v. 

Khadim Husain. (No.) 

(’97) 24 Cal 699 (703): 1 Cal W N 437 (FB), Afoft Singh v. Ramoliari Singh. (No.) 

17. (’35) 22 AIR 1935 Rang 525 (527) : 14 Rang 16 : 160 Ind Cos 490 (DB), S. K . 

R. M. Chettyar v.V.E. A. Chettyar. 

Note 18 

1. (’30) 17 AIR 1930 Nag 166 (167) : 127 Ind Cas 881, Sheoji v. Bhaskar. 

(’ll) 11 Ind Cas 4 (4) (DB) (All), Parbhu Narain Singh v. Deoraj Singh. 

(’76) 1 All 309 (311) (DB), Manna Lai v. Bank of Bengal. 

(’14) 1 AIR 1914 Mad 684 (685): 23 Ind Oaa 805 (DB), Ramaswamy v. Swidara. 

(’17) 4 AIR 1917 Mad 492 (493): 35 Ind Cas 455 (DB), Kumarappan v. Narayanan, 

(’24) 11 AIR 1924 Lah 881 (381) : 69 Ind Cas 414, Arjan Singh v. Bakhtawar 
Singh. 



Section 58 
Note 18 


1158 MORTGAGES ETC., DEFINED 

to the contrary, be complete, i.e., the transfer of interest is effected,'not 
when the consideration is paid or made good, but when the mortgage 
contract is entered into, regardless of whether and when the consideration 
is paid .. 2 There is, however, a difference between a sale and a mortgage 
in this respect. In the case of a sale, as has been seen in Note 14 on 
S. 54, the non-payment of the consideration does not prevent title from 
passing to the purchaser and the remedy of the vendor is only to sue 
for the recovery of the purchase-money or to enforce his seller’s charge. 
In the case of a mortgage, the non-payment of consideration will not 
render the mortgage void but will disentitle the mortgagee from suing 
for the amount not paid by him. The reason is that a mortgage is 
prima facie only a security for a debt and where the debt does not 
exist to any extent, the security cannot be enforced to that extent . 3 

The covenant or stipulation to the contrary may be express or 
implied, the question in such cases being “when did the parties intend 
that the ‘transfer of interest’ should take place?” The presumption 
would be in favour of immediate transfer but this presumption could be 
rebutted by proof of an express stipulation to the contrary or by proof 
of acts and circumstances from which such a contrary intention might 
reasonably be inferred . 4 A provision in a mortgage deed that the mort¬ 
gagor will make over the mortgage deed to the mortgagee upon payment 
of the full consideration does not amount to a contract that the mortgage 
was not to take effect until payment of the consideration . 43 

2. (’16) 3 AIR 1916 Lah 155 (156) : 1916 Pun Re No, 53 : 33 Ind Cas 474 (FB), 
Allah Ditta v. Nazar Din. 

(’19) 6 AIR 1919 Mad 781 (782): 42 Mad 20:48 Ind Cas 370 (DB), Abdul Hashim 
v. Kader Batcha. (No suit for cancellation of mortgage under S. 39, Contract Act, 
would lie.) 

(’22) 9 AIR 1922 Pat 299 (301) : 65 Ind Cas 329 : 1 Pat 281 (DB), Raghunath 
Bhagat v. Amir Bakhsh. 

(’12) 13 Ind Cas 653 (655) (DB) (Cal), Jadunandan Prosad v. Koer Rally an Singh. 
(’17) 4 AIR 1917 Pat 514 (515): 2 Pat L Jour 168:38 Ind Cas 877 (DB), Makhan- 
lal v. Hanuman Baksh. 

(1859-1896) Oudli Sel Cas No. 280 (DB), Bhola Singh v. Baiju. 

(’12) 13 Ind Cas 573 (573, 575) : 34 All 273 (DB), Rashiklal v. Ramnarain. 

(’08) 1908 Pun L R No. 60, Mangladha v. Lai Chand. 

(’19) 6 AIR 1919 Lah 402 (404) : 48 Ind Cas 916, Budha v. Mul Rai. 

3. (’17) 4 AIR 1917 Mad 492 (495) : 35 Ind Cas 455 (DB), Kumarappan v. 
Narayanan. 

(’ll) 11 Ind Cas 321 (325): 1911 Pun Re No. 31 (DB), Kami Chand v. Mt. Basant 
Kaur. 

[See also (’15) 2 AIR 1915 Mad 945 (946) : 28 Ind Cas 186 (DB), Appala Surya- 
• narayana v. Venkatasiva Rao. ] 

4. (’16) 3 AIR 1916 Lah 155 (156) : 1916 Pun Re No. 53 : 33 Ind Cas 474 (FB), 
Allah Ditta v. Nazar Din. 

(’12) 13 Ind Cas 653 (655, 656) (DB) (Cal), Jodunandan Prosad Singh v. Koer 
Kallyan Singh. 

(’84) 1884 Pun Re No. 16, Gomess v. Mela Ram. (Money not paid immediately — 
Held, as there was no indication that in default of the consideration being paid 
immediately or within a reasonable time the mortgage was to be void the mortgagor 
. could not treat it as void.) 

4a. (’22) 9 AIR 1922 Pat 299 (301): 1 Pat 281: 65 Ind Cas 329 (DB), Raghunath 
Bhagat v. Amir Bakhsh. 
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A mortgage of which the whole cash has not been paid is valid to 
the extent of the money advanced unless the mortgagor has expressly 
put an end to the mortgage . 5 To the extent to which the money was 
not paid, there will be a failure of consideration . 6 Where the mortgagee 
undertakes to pay the creditors of the mortgagor, there is no failure of 
consideration, if the liability of the creditors is cleared off and this 


5. (’16) 3 AIR 1916 Lah 155 (156) : 1916 Pun Re No. 53 : 33 Ind Cas 474 (FB), 
Allah Ditta v. Nazar Din. 

{’93) 1893 Bom P J 82, Balaram v. Dagdu. 

{’ 17 } 4 AIR 1917 Pat 514 (517) : 2 Pat L Jour 168: 38 Ind Cas 877 (DB), Mdkhan 
Lai v. Eanuman Baksh. 

{’25) 12 AIR 1925 Oudh 132 (134) : 78 Ind Cas 738, Collector Singh v. Madan 

Lai. _ , . 

{’30) 17 AIR 1930 Lah 549 (551) : 130 Ind Cas 647 (DB), Gulab Mai v. Shahab - 

uddin. 

{*16) 3 AIR 1916 Oudh 197 (198): 18 Oudh Cas 280 : 32 Ind Cas 341, Aft. Husain* 
v. Ram Charan. 

(’19) 6 AIR 1919 Oudh 104 (105) : 58 Ind Cas 161, Gajadhar Chaubey v. Sant 
Bakhsh Singh. 

('19) 6 AIR 1919 Oudh 251 (251) : 50 Ind Cas 952 (DB), Sankata Din v. Ear 
Baksh Singh. 

(’08) 35 Cal 1051 (1057) : 7 Cal L Jour 586{DB),ffcijam Kumar v. Gour Kishorc. 
(’25) 12 AIR 1925 Oudh 132 (134) : 78 Ind Cas 738, Collector Singh v. Madari 
Lai. 

<’18) 5 A I R 1918 Mad 898 (905) : 41 Ind Cas 208 (DB), Venkata Perumal v. 
Uddagiri Papa. 

(’ll) 11 Ind Cas 868 (869) : 36 Mad 29, In re Jaladanki China Pitchia. 

(’ll) 10 Ind Cas 258 (259) (DB) (Mad), Subbaraya v. Manikka. 

<’ll) 9 Ind Cas 289 (290) : 35 Mad 114 (DB), Tirumal Raju v. Pandla Muthial. 
{’09) 2 Ind Cas 612 (613) : 32 Mad 281 (DB), Srinivasaswami Aiyangar v. Atma- 
ram Aiyer. 

{’20) 7 AIR 1920 Mad 906 (906): 52 Ind Cas 738 (DB), Navunni v. Ramsawmy 
Pattar. 

(’19) 6 AIR 1919 Mad 1117 (1124): 43 I.C. 871 (DB), Venkata Perumal v. Subba¬ 
raya. 

{’27) 14 AIR 1927 Pat 388 (389) : 103 Ind Cas 884 (DB), Ram Kripcd v. Rajen- 
dra Singh. (The mortgagor stipulated that mortgagee should pay the mortgage 
amount into Court in case an execution sale of the property was set aside — The 
execution sale was not set aside, but the mortgagee paid the amount into Court, 
and it was attached in execution of other decrees against the mortgagor — Held, 
that the mortgagee was not entitled to recover the amount from the mortgagor.) 
<’16) 3 A I R 1916 Cal 349 (351): 29 Ind Cas 690 (DB), Krishna Kumar v. Joy 
Krishna. 

{’21) 8 A I R 1921 Cal 435 (440) : 66 Ind Cas 694 (DB). Krisna Kisor v. 
Mt. Nagendrabala. 

{'06) 10 Cal W N 932 (933) (DB), Bajrangi Sahai v. Edit Narain Singh. 

<’12) 18 Ind Cas 673 (574): 34 All 273 (DB), Rashik Lai v. Ram Narain. 

{See also ('ll) 11 Ind Cas 989 (991) : 86 Bom 395 (DB), Subraya v. Ganpa. 

(’80) 17 AIR 1980 Nag 166 (169): 127 Ind Cas 881, Shcoji v. Bhaskar.) 

[But sec (’94) 18 Mad 126 (128) (DB), Subba Rau v. Devu Shetti.) 

€. (’17) 4 AIR 1917 Mad 630 (635) : 40 Mad 308 : 36 Ind Cos 921 (FB), Raghava - 
chariar v. SViniuasa Raghava. (Per Wallis, C. J.) 

{’10) 6 Ind Caa 334 (336) (DB) (Cal), Rameshwar Singh v. Dhanpat Singh. 

(’ll) 9 Ind Caa 289 (290): 35 Mad 114 (DB), Tirumal Raju v. Pandla Muthial. 
[See also (’07) 81 Bom 552 (557, 558>: 9 Bom L R 960 (DB), Bhagabai v. 
Narayan. 

(’81) 1881 All W N 13 (13) (DB), Krishna Rao v. Apa Shastri .] 
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is so even if the creditors forgo their rights . 7 Where the mortgagee 
undertakes to pay the creditors of the mortgagor, he must pay them 
within a reasonable time . 8 If he does not do so and the mortgagor suffers 
damages, the mortgagee will be liable for it . 9 Where the consideration 
for a mortgage has not been paid by the mortgagee, the mortgagor 
cannot sue for specific performance of the contract to pay money, 
though he can sue for compensation , 10 the measure of compensation 
being the difference between the amount stipulated and the amount 
paid 11 and any loss that the mortgagor may have sustained . 12 

Where a usufructuary mortgagee undertook to pay off a prior 
mortgagee and obtain possession, but did not pay him off and the 
mortgagor paid him off and obtained possession, the usufructuary 
mortgagee cannot compel the mortgagor to perform his part of the 
contract and claim possession from the mortgagor, even though the 

7. (’83) 1883 All W N 213 (214) (DB), Ear Narain Singh v. Zalim Singh. 

8. (18) 5 AIR 1918 Oudh 331 (332) : 48 Ind Cas 550, Partap Singh v. Balwant 
Singh. 

(’31) 18 AIR 1931 All 95 (96) : 124 Ind Cas 764: 52 AU 761 (DB), Sheopati Singh 
v. Jagdeo Singh. 

9. (’07) 10 Oudh Cas 69 (73) (DB), Rani Raghubans Knar v. Raunak Ali. (These 

cannot be claimed as set off in a suit by the mortgagee on his mortgage bond_ 

A separate suit must be brought.) 

(’21) 63 Ind Cas 87 (89) (DB) (All), Sarju Misra v. Ohulam Husain. 

(’12) 15 Ind Cas 526 (527) (Oudh), Muhammad Raza v. Kubra Bibi. 

(’37) 24 AIR 1937 Oudh 138 (140) : 165 Ind Cas 450 (DB), Hamid Ahmad v. Alt- 
mullah. 

(’18) 5 AIR 1918 Oudh 331 (331, 332): 48 Ind Cas 550, Partab Singh v. Balwant 
Singh. 

(’01) 1901 All W N 14 (15), Raghunath Rai v. Brijmohan Singh. 

(’36) 23 AIR 1936 All 598 (600) : 164 Ind Cas 665 (DB), Abdul Majeed v. Abdul 
Rashid. 

10. (’38) 25 AIR 1938 Lah 21 (22) : 176 Ind Cas 779, Thakar Das v. Amar 
Chand. 

(’35) 22 AIR 1935 Pat 125 (126) : 159 Ind Cas 177, Wahid Ali v. Biptu Chamar. 
(’23) 10 AIR 1923 Cal 567 (567) : 76 Ind Cas 766, Samsal Hag v. Abdul Karim. 
(’16) 3 AIR 1916 Cal 530 (530, 531) : 43 Cal 59 (61, 63) : 29 Ind Cas 621 (DB), 
Shaikh Galim v. Sadarijan Bibi. 

(’91) 13 Ail 200 (204) : 1891 All W N 5 (DB), Naubat Singh v. Indar Singh. 

(’08) 11 Oudh Cas 89 (92) (DB), Muhammad Bakar v. Kedar Nath. 

(’08) 30 AU 252 (255) : 5 AU L Jour 491 (DB), Phulchand v. Chand Mai. 

(’84) 1884 Pun Re No. 16, Gomess v. Mela Ram. 

(’13) 13 Ind Cas 573 (573) : 34 All 273 (DB), Rashik Lai v. Ram Narain. 

(’31) 18 AIR 1931 AU 40 (44) : 52 AU 1037 : 131 Ind Cas 599 (DB), Narain Per- 
shad v. Narain Singh. 

[See also (’35) 22 AIR 1935 Nag 135 (136) : 31 Nag L R 235 : 157 Ind Cas 587, 
Mohanlal v. Motilal. (Mortgagee undertaking to pay creditors of mortgagor — 
FaUure to pay—Mortgagor can sue for damages.)] 

[But see (’25) 12 AIR 1925 Lah 174 (174): 78 Ind Cas 445, Imam Din v. 
Dittu. 

(’31) 18 AIR 1931 A11 95 (98) : 52 AU 761:124 Ind Cas 764 (DB), Sheopati Singh 
v. Jagdeo Singh.] 

11. (’38) 25 AIR 1938 Lah 21(22): 176 lad Cas 779, Thakar Das v. Amar Chand. 
[But see (’05) 8 Oudh Cas 5 (9), Ramanand v. Nakclied. (The sum agreed to be 

paid cannot be a measure of damages.)] 

12. (’91) 13 AU 200 (205) : 1891 A11WN5 (DB), Naubat Singh v. Indar Singh. 
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mortgage cannot be said to be invalid.' 3 But where the redemption Section 58 
of the prior mortgage was not a condition precedent to obtaining 0 es 
possession, the mortgagee was given a decree for possession on paying 
the mortgagor the amount payable to the first mortgagee. 14 

In the Punjab it has been held that non-payment of consideration 
after demand avoids the mortgage and destroys the mortgage lien and 
right to possession, in the absence of a stipulation postponing payment 16 
unless the mortgagor condones the breach or the non-payment. 

This, however, will not apply where the mortgagor admits receipt of 
consideration though in point of fact, he did not receive any. 17 

19. Mortgage without title — Subsequent acquisition — 

Principle of making good. — A mortgage of property to which 
the mortgagor has no title creates no lien on the property. 1 But if A 
mortgages land to B to which he has no title, and subsequently acquires 
that property the principle of equity which regards that as done which 
ought to be done will be applied and the mortgage will attach to the 
property. 2 But this principle will not apply where the mortgagee knew 
at the time of the mortgage that the property was not then owned by 
the mortgagor though he expected that the mortgagor would shortly 
own it. 3 Nor will the principle apply so as to compel A who has 
acquired other property, to make good to B out of that property for 
the loss caused by want of title to the mortgaged property. 4 

See also Notes on section 43. 

13. (’25) 12 AIR 1925 Oudh 132 (134) : 78 Ind Cas 738, Collector Singh v. 

Madari Lai. 

(’16) 3 AIR 1916 Oudh 197 (198) : 18 Oudh Cas 280: 32 Ind Ca9 341, Mt. Husaini 
v. Bamcharan. 

(’24) 11 AIR 1924 Oudh 425 (426): 27 Oudh Cas 60 : 78 Ind Cas 804, Avanthika 
Prasad v. Our Baksh. 

(’06) 1906 Pun Re No. 103 : 1906 Pun L R No. 87, Saudagar Singh v. Sant Ram. 

14. (’19) 6 AIR 1919 Oudh 104 (105): 53 Ind Cos 161, Gajadhar Choubey v. Sant 
Bakhsh Singh. 

[See also (’19) 6 AIR 1919 Oudh 267 (269) : 22 Oudh Cas 112 : 52 Ind Cas 91, 

Narotam Prasad v. Shatikar Singh.] 

15. (’07) 1907 Pun Re No. 59 : 1908 Pun L R No. 62 (FB), Gokal Chand v. 

Rahman. 

(’89) 1889 Pun Re No. 100, Gopal Sahai v. Mt. Hicsain Bibi. 

16. (’14) 1 AIR 1914 Lah 187 (197, 198) : 1915 Pun Re No. 3 : 25 Ind Cas 480 
(DB), Shib Nath v. Alliance Bank of Simla Ltd., Lahore. 

17. (’14) 1 AIR 1914 Lah 316 (316, 317) : 1914 Pun Re No. 67 : 25 Ind Cos 595 
(DB), Muni Lai v. Chattar Singh. 

Note 19 

1. (’08) 4 Nag L R 28 (30), Sitaram v. Mt. Harku Bai. 

(’66) 1 Agra 286 (287) (DB), Herchund v. Ram Singh. 

2. (1900) 1900 Pun Re No. 31 : 1900 Pun L R page 219 (FB), Chela Ram v. 

Walidad. 

3. (’38) 25 AIR 1938 All 22 (25) : I L R (1938) All 63 : 173 Ind Cas 130 (DB), 

Kabul Chand v. Badri Das. 

4. (1900) 1900 Pun Re No. 31 : 1900 Pun L R page 219 (FB), Chela Ram v. 

W alidad. 
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20. Mortgage by person having voidable title—A person 
who has acquired property under a voidable title can himself give a 
good title in respect of that property to a bona fide purchaser or 
mortgagee from him who deals for value and has no notice of the 
defects in the title. 1 See also Notes on section 41 . 

21. Mortgage by co-owners. — One of several co-owners, 
whether tenants in common or joint tenants, can ordinarily mortgage 
his share. 1 In the case of a mortgage by a joint tenant in England it 
has been held that it severs the joint tenancy so far as it affects that 
share. 2 A coparcener of a joint Hindu family in some provinces cannot 
alienate even his share of the family properties. 3 A mortgage by such 
a coparcener of joint family property, neither for a family necessity nor 
for discharging an antecedent debt, is void in toto and is not binding 
even on his own share. 4 

22. Mortgage by purdanashin women. — In a transaction 
with a purdanashin woman it must be shown that the transaction was 
explained to her and its legal effect clearly understood by her. 1 Where 


Note 20 

1. (’24) 11 AIR 1924 Mad 67 (69) : 72 Ind Cas 559 (DB), Partha Sarathy Aiyar 
v. Subbaraya Gramany. 

Note 21 

1. (’03-04) 2 Low Bur Rul 167 (167), Mating Tha Nu v. Mating Kya Zan. 

(’ll) 12 Ind Cas 858 (858) (Low Bur), Mating Po Titan v. Ma On Btoin. 

P74) 11 Bom H C R 76 (80) (DB), Udaram Sitaram v. Ranu Panduji. 

(’06) 8 Bom L R 550 (551) (DB), Doddappa v. Sotnappa. 

[ See also (’99) 23 Bom 385 (389) (DB), Lakshtnan v. Gopal. 

(’74) 11 Bom H C R 72 (73) (DB), Pandurang v. Bhaskar. (Assumed.)] 

2. (1863) 46 E R 746 (752) : 3 De G J & Sm 541 : 33 L J Ch 657 : 8 L T (N 8) 
710 : 11 W R (Eng) 1083 : 2 N R 404 : 142 R R 161, In re Pollards Estate. 

3. See cases cited in foot-note 9 to Note 7 on Section 7. 

4. (’17) 4 AIR 1917 P C 41 (42) : 39 All 500 : 44 Ind App 163 : 40 Ind Cas 284 
(PC), Lachhman Prasad v. Sarnam Singh. 

(’09) 1 Ind Cas 479 (492) : 31 All 176 (FB), Chandrarao Singh v. Mata Prasad. 

Note 22 

1. (’14) 1 AIR 1914 P C 95 (96) : 23 Ind Cas 642 (PC), Lola Mahabir Prasad v. 
Mt. Taj Begum. 

(’10) 5 Ind Cas 539 (545): 37 Cal 526 (DB), Sarurjigar Begum v. Barada Kanta. 
(’21) 8 AIR 1921 Cal 435 (441) : 66 Ind Cas 694 (DB), Krisna Kisore v. Mt. 
Nagendrabala. 

(’18) 5 AIR 1918 Cal 557 (560, 561, 562) : 40 Ind Cas 865 (DB), Syam Peary v. 
E. M. and A. Co., Ltd. 

(’10) 6 Ind Cas 689 (691, 692) (DB) (All), Kubra v. Ajodhia Persliad. 

(’33) 20 AIR 1933 Oudh 365 (368, 369): 9 Luck 12 : 144 I. C. 860 (DB), Mushrafi 
Begam v. Kundan Lai. (In order that a deed executed by a pardanashin lady 
may be valid it is necessary that she should have intelligently executed it. A lady 
who was both pardanashin and illiterate was said to have executed a mortgage 
deed which was in a large measure designed for the payment of her husband’s 
debts and in which property mortgaged belonged exclusively to her having been 
given along with other property in lieu of her dower. It was in evidence that her 
husband was a man of violent temper and was addicted to drink and prostitutes. 
Further he had retained a sufficient portion of his property in his own hands for 
the payment of his debts. All that was proved was that there was a draft and 
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her legal adviser is himself the vendee and obtains a mortgage bond 
from her, the Court is entitled and bound to examine the transaction 
with close scrutiny and strictly insist on the mortgagee showing that 
the client was fully aware of the meaning and effect of the deed and 
that the transaction was a fair and honest one. 2 

The circumstances under which a purdanashin woman agrees to 
sell or mortgage property must be carefully examined in order to 
ascertain that she had independent advice, that the lady had sufficient 
intelligence to understand the relevant and important matters, that 
she did understand them as they were explained to her, that nothing 
was excluded and that there was no undue influence or misrepresenta¬ 
tion. 8 In Faridunnissa v. Mukhtar Ahmad** Lord Sumner said : 

“ Independent legal advice is not in itself essential.The 

real point is, that the disposition made must )>e substantially 
understood and must really be the mental act, as its execution is 

the physical act, of the person who makes it.If, however, the 

settlor’s freedom and comprehension can be otherwise established, 
or if, as is the respondent’s case here, the scheme and substance 
of the deed were themselves originally and clearly conceived and 
desired by the settlor, and were then substantially embodied in the 
deed, there would be nothing further to be gained by independent 
advice. If the settlor really understands and means to make the 
transfer, it is not required that some one should have tried to 
persuade her to the contrary. Again, the question arises, how the 
state of the settlor’s mind is to be proved. That the parties to 
prove it are the parties who set up and rely on the deed is clear. 
They must satisfy the Court that the deed has been explained to 

that it had been read to the lady who instead of applying her mind to the contents 
of the deed as it was in the end written out, contented herself with an assurance 
that it was in accordance with the draft. Held that there was no intelligent 
execution of the deed.) 

(’21) 63 Ind Cas 674 (575) (DB) (All), Behari Lai v. Muhammad Hasan. 

[See also (’36) 23 AIR 1936 All 858 (859) : 166 Ind Cas 182 (DB), Tej Bahadur 
v. Firm Kothi Radha Kislian. (Execution of a document in the case of a 
pardanashin lady means intelligent execution.)] 

2. (’14) 1 AIR 1914 P C 95 (96) : 23 Ind Cas 642 (PC), Lala Mahabir Prasad v. 
Mt. Taj Begum. 

(’68) 1 Beng L R (o 0 ) 31» (33n), Kanax Lai v. Eamini Debt. 

021) 8 AIR 1921 Cal 435 (441) : 66 Ind Cas 694 (DB), Krisna Kisore v. Mt. 
Nagendrabala. 

3. (’21) 8 AIR 1921 P C 118 (122) : 47 Ind App 265 : 61 Ind Cos 486 (PC), Mati 
Laly. E. M. <£ A. Co., Ltd. (On appeal from AIR 1918 Cal 557; 46 Ind App 272: 
AIR 1919 P C 24 relied on.) 

(’68) 1 Beng LR(OO) 31n (32», 33n), Kauai Lai v. Kamini Debt. 

021) 8 AIR 1921 Cal 435 (441, 442) : 66 Ind Cas 694 (DB), .Krisna Kisore v. Mt. 
Nagendra Bala. 

[See also (’68) 1 Beng LR(OC) 28 (33, 34) (DB), Manohar Doss v. Bhagabati 
Dasi.] 

3b. ('26) 12 AIR 1925 P C 204 (209, 210) : 47 All 703 : 89 Ind Cos 649 : 28 Oudh 
Cas 388 : 52 Ind App 342 (PC). 
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and understood by the party thus under disability, either before 
execution or after it under circumstances which establish adoption 
of it with full knowledge and comprehension.” 

This view was reiterated in the case noted below. 4 See also the under, 
mentioned cases. 4a 


Where for want of explanation, a purdanashin woman did not 
understand an important feature of the transaction, namely that she 
was making herself personally liable to pay the money borrowed under 
a mortgage, it cannot be said that her mind and free consent went with 
her act in executing the deed. The mortgage therefore does not bind 
her at all. 5 

Where the execution of a mortgage deed by a purdanashin lady 
is found not to be her mental or conscious act, there being no room for 
a semiconscious act, the whole deed is affected and must be set aside. 
If those founding on the deed fail to show that the grantor intelligently 
understood the deed there is an end of the matter. The question of 
undue influence does not arise. 6 


23. Mortgage by beneficiary under trust. —A person having 
a beneficial interest in property, under a trust deed is competent to 
mortgage his interest. In Hemachandra Roy v. Suradhani Debja 1 
their Lordships of the Privy Council said: “No doctrine of the law of 
India has been indicated to their Lordships which prevents a beneficiary 
under a trust from dealing with his interest by way of mortgage, though 
it is true enough that in India such an interest is not technically 
regarded as an equitable estate.” 

24. Mortgage by person incompetent to contract. — A 
mortgage by a minor who is incompetent to contract is void, 1 and the 

4. (’36) 23 AIR 1936 P C 207 (210, 211) : 11 Luck 346 : 63 Ind App 326 : 163 Ind 
Cas 156 (PC), Kundan Lai v. Musharraf i Begam. 

4a. (’32) 19 AIR 1932Oudh 123 (129): 7 Luck 454: 137 Ind Cas 102 (DB), Lakshmi 
Narain v. Mohamdi Begam. 

(’36) 26 AIR 1936 Cal 378 (380, 381) : 166 Ind Cas 842 (DB), Suresh Chandra 
v. Marani Dassi. 

(•15) 2 AIR 1915 Oudh 190 (191) : 18 Oudh Cas 147 : 30 Ind Cas 269, Sughr- 
Bibi v. Kamlapat Ram. 

('01) 28 Cal 546 (554, 557) : 28 Ind App 71 (PC), Annoda Mohun v. Bhuban 
Mohini Debi. 

(’70) 14 Suth W R 7 (10) : 13 Moo Ind App 419 (PC), Girish Chandtr v. Bhuggo -- 
butty Debia. 

5. (’40) 27 AIR 1940 P C 134 (135) : ILR (1940) 2 Cal 436 : ILR (1940) Ear (PC) 
271: 67 Ind App 309: 189 Ind Cas 509 (PC), Hem Chandra v. Suradhani Debya• 

6. (’40) 27 AIR 1940 P C 147 (150) : ILR (1940) Ear (PC) 341 : 67 Ind App 377 : 
189 Ind Cas 890 (PC), Bank of Khulna, Ltd. v. Jyoti Prokash. 

Note 23 

1. (’40) 27 AIR 1940 P C 134 (136) : I L R (1940) 2 Cal 436 : I L R (1940) Ear 
P C 271 : 67 Ind App 309 : 189 Ind Cas 509 (PC). 

Note 24 

1. (’06) 28 All 508 (515) : 3 All L Jour 274 (DB), Maharaj Singh v. BaltoanU 
singh. 
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creditor cannot recover the money even under Ss. 64 and 60 of the 
Contract Act which are based on there being a contract between 
competent parties? It is also settled that such a mortgage, being a 
nullity, is incapable of founding a plea of estoppel. 3 The undermentioned 
cases to the contrary 4 are no longer good law. Where A and his minor 
brother B were owners of an estate as members of a joint Hindu family, 
and A mortgaged the estate as his own absolute property and got B s 
signature also by way of assent to the mortgage, it was held that so far 
as B was concerned the mortgage was void, and of no effect, that since 
A executed the mortgage as absolute owner of the property, he did not 
act as manager of the family or as guardian of B, and that, on that 
ground also, the mortgage was not binding on B . 5 


25. Mortgage by one person when binding on another.— 
Guardians of minors and managers of the estates of disqualified persons 
can mortgage the property of their wards subject to restrictions imposed 
by law. Thus, the guardian of a minor under the Hindu law can mort¬ 
gage the minor’s property only in case of necessity and not otherwise. 1 
A guardian appointed under the Guardians and Wards Act, 1890, can 
mortgage with the sanction of the Court and not otherwise.” Such 
mortgage without the sanction is, however, not void but voidable by 
the minor. 3 When he does avoid it he has to restore any benefit he has 
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0 


(’21) 8 AIR 1921 All 326 (327) : 62 Ind Cas 258 (DB), Lilia Dhar v. Piarey Lai. 
(II the minor sues for declaration that the mortgage is void he cannot get such 
declaration without repaying the amount if he was guilty of fraud.) 

[See also (’19) 6 AIR 1919 All 453 (454) : 40 All 558 : 48 Ind Cas 478 (DB), 
Radhey Shiam v. Bihari Lai.] 

2. (’03) 30 Cal 539 (548) : 30 Ind App 114 (PC), Mohori Bibee v. Dharmodas 
Ohose. 

3. (’28) 15 AIR 1928 P C 152 (156) : 109 Ind Cas 387 (PC), Sadiq Ali Khan v. 
Jai Kishori. 

[See also (’99) 26 Cal 381 (388) : 3 Cal W N 468 (SB), Brohmo Butt v. Dhanno 
Dass. (Confirming on appeal 25 Cal 616 — S. 115, Evidence Act, does not apply 
to the case of minor.)] 

4. (’98) 25 Cal 371 (394) : 2 Cal W N 201 (SB), Saral Chand v. Mohun Bibi . 

'(*95) 21 Bom 198 (201) (DB), Oanesh Lola v. Bapu. 

5. (’12) 14 Ind Cas 629 (637) : 34 All 296 (306) : 39 Ind App 109 (PC), Balwant 
Singh v. Rockwell Clancy. 

Note 25 

1. ('99) 26 Cal 707 (711) : 26 Ind App 97 (PC), Tikaram v. Deputy Commissioner 
of Bara Banki. 

(’12) 17 Ind Cas 247 (249) (DB) (Lah), Hira Singh v. Lahori Mol, 

2. ('80) 2 All 902 (903) (DB), Chimman Singh v. Subran Kuar . 

('27) 14 AIR 1927 Mad 233 (236): 50 Mad 217 : 99 Ind Cas 660 (DB), Raman 
Chettiar v. Tirugnanasambandam Pillai. 

.(’ 86 ) 23 AIR 1936 Lah 946 (956) : 17 Lah 686 : 169 Ind Cas 167 (DB), Brij Raj 
Saran v. Alliance Bank Simla Ltd. 

[See also ('10) 6 Ind Cas 334 (335) (DB) (Cal), Rameshwar Singh v. Dhunpat 
- Singh. (A mortgage executed by a certificated guardian of a minor ’9 property in 
pursuance of a permission obtained on misrepresentation of fact and not by fraud 
is a valid mortgage, even though the permission ought not to have been granted.)] 

3. (’98) 23 Bom 287 (290) (DB), Daitaram v. Oangaram. (Suoh a transaction 
was void under Aot XX of 1864.) 

('99) 22 Mad 289 (291): 9 Mad L Jour 64 (DB), Sinaya v. Munisami, 
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received thereunder. 4 

A Hindu widow can mortgage her husband’s estate so as to bind 
the reversioners only in the case of necessity and not otherwise. 5 But 

if the reversioners do not question it, a third party cannot question its 
validity. 6 

An executor or administrator may make a valid mortgage binding 
on the estate. 7 

A mortgage by a partner of a firm for the benefit of the firm will 
be binding on the other members of the firm. 8 

As to when a mortgage by a Hindu father, or the manager of a 
joint Hindu family, of family property is binding on the other members 
of the family, see the undermentioned cases. 9 


(’12) 14 Ind Cas 515 (516) (DB) (Cal), Hem Chandra v. Lalit Mohan. 

4. (’12) 14 Ind Cas 515 (516) (DB) (Cal), Hem Chandra v. Lalit Mohan. 

(’99) 22 Mad 289 (291) (DB), Sinaya v. Munisami. 

5. (’33) 20 AIR 1933 Oudh 170 (175) : 8 Luck 538 : 150 Ind Cas 346 (DB), Raje- 
shar Bali v. Har Kishen Bali. 

6. (’23) 10 AIR 1923 Pat 122 (126, 127): 68 Ind Cas 394: 2 Pat 217 (DB), Keshao 
Prasad Singh v. Chandrika Prasad Singh. 

7. (’78) 1 All 710 (720) (FB), Seale v. Brown. 

8. (1841) 2 Moo Ind App 487 (500) : 6 Suth WRPC10 (PC), Jugjeeivandas v. 
Ramdas. (Such members will be ‘mortgagors’.) 

9. (’80) 5 Cal 855 (863) : 6 Cal L R 473 (FB), Luchmun Dass v. Qiridhar Chow - 
dhry. (Where the father of a Mitakshara family, consisting of himself anda minor 
son, mortgages ancestral property and there is no proof of legal necessity for the 
loan or of its immorality or illegality, or of any enquiry on the lender’s part of the 
purpose for which it was raised the mortgagee-lender cannot in a suit against 
the father and the son enforce the mortgage itself.) 

(’86) 12 Cal 389 (399) (DB), Miller v. Runga Nath Moulick. 

(’80) 5 Cal 792 (805, 806) : 6 Cal L R 34 (DB), Bemola Dossee v. Mohun Dossee. 
(’22) 9 AIR 1922 Pat 122 (144): 63 Ind Cas 625 (DB), Ealika Nand Singh v. Shiv 
Nandan Prasad Singh. 

(’98) 21 Mad 28 (29) (DB), Sami Ayyangar v. Ponnammal. (Hindu father.) 

(’04) 27 Mad 326 (327) : 14 Mad L Jour 181 (DB), Chidambara Mudaliar v. 
Koothaperumal. (Do.) 

(’81) 1881 Bom P J 293 (DB), Narayanrao v. Balkrishna. 

(’26) 13 AIR 1926 Nag 449 (451): 95 Ind Cas 707, Kaloo Singh \.Mt. Sundarabai. 
(Cost of necessary litigation is legal necessity.) 

(’29) 16 AIR 1929 Pat 130 (133) : 7 Pat 798 : 116 Ind Cas 33 (DB), Jan Moham¬ 
mad v. Bikoo MahJo. 

(’26) 13 AIR 1926 Oudh 470 (472): 95 Ind Cas 857: 2 Luck 226 (DB), Jai Narain 
v. Mahabir Prasad. 

(’83) 6 Mad 400 (401) (DB), Sitaratnasami v. Midatana. 

(’09) 1 Ind Cas 442 (443) (DB) (Cal), Ram Kishore Gir v. Surajadeo Pershad. 
(1864) 1864 Suth W R 143 (144) (DB), Purmanund v. Mt. Orumbali Koer. 

(’17) 4 AIR 1917 Cal 375 (377) : 33 Ind Cas 990 (DB), Krishna Prasad v. Ram 
Pershad Singh. 

(’07) 34 Cal 184(188,189): HCalWN294(DB), MohcshwarDutt v. KrishunSingh. 
(’1900) 27 Cal 762 (767) (DB), Surja Prasad v. Golab Chand. 

(’08) 7 Cal L Jour 195 (196) (DB), Bhagawat N. Chowdhury v. Suba Lai Jha. 
(’28) 15 AIR 1928 Oudh 465 (466) : 4 Luck 107 :113 Ind Cas 489 (DB), Jai Indra 
Bahadar Singh v. Knairati Lai. 

(’98) 2 Cal W N 603 (604) (DB), Pran Krishna v. Jadu Nath. 

(’09) 1 Ind Cas 442 (443): 9 Cal L Jour 5 (8,9) (DB), Ram Kishore Gir v. Surajdeo 
Prasad. 

(’77) 2 Cal 438 (444, 445) (DB), Bheknarain Sing v. Januk Singh . 
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Where certain male members of a family governed by Muhammadan 
law mortgaged property belonging to themselves and to purdanashin 
members of the family, the mere fact that the ladies left the management 
of the property in the hands of the males, does not show that the male 
members represented the female members in the transaction; it is not 
therefore binding on them. 10 As to when and how far the owner of a 
life-estate can create a charge on the property so as to be binding on 
the remainderman, see the case noted below. 11 

26. Mortgage in favour of minor. — It has been seen in the 
Notes on S. 7 that a minor can be a transferee of property. Consequently, 
a mortgage executed in favour of a minor who has advanced the whole 
of the mortgage.money is enforceable by him or by other persons on his 
behalf. 1 In the undermentioned case 2 it was held that the fact that the 
minor may have had no power to transfer the mortgage money and may, 
on that ground, be entitled to recover it back, is not a sufficient ground 
for holding that a mortgage in favour of a minor cannot be enforced 
against the property, although the minor may not be entitled to sue the 
mortgagor on the personal covenant to pay , and the advance, by 
reason of his incapacity to contract, may not be strictly by way of loan. 

27, Simple mortgage. — The nature and incidents of a simple 
mortgage before the Act were stated by Turner, J., of the Allahabad 
High Court in Ehub Chand v. Kallian Das 1 as follows : 

“It is an arrangement by which the borrower, binding himself 
personally for the repayment of a loan, pledges his land as a 

collateral security.The pledge does not directly confer on 

the mortgagee the power of sale. In order to make his security 
available he must obtain an order of a civil Court directing a sale. 
The mortgagee, in the case of a simple mortgage, has, in the event 
of default being made in the payment of the debt two causes of 
action, the one arising out of the breach of the personal obligation, 
and the other arising out of the contract of hypothecation. He may 
put both these causes of action in suit at once or he may pursue 

10. (’13) 17 Ind Cos 758 (759) : 40 Cal 378 (PC), Aeima Bibi v. Shamalanand. 

11. (’21) 8 AIR 1921 Pat 397 (399) : 62 Ind Cas 611 (DB), Brijkishore Narain 

Singh v. Harbans Narain Singh. 

Note 26 

1. (’17) 4 AIR 1917 Mad 630 (635, 638) : 40 Mad 308:36 I. C. 921 (FB), Baghava 

Chariar v. Srinitxwa Raghava Chariar. (33 Mad 312 overruled.) 

(’29) 16 AIR 1929 All 604 (605) : 121 Ind Cas 398 (DB), Zafar Ahsan v. Zubaida 

Khatun. 

(’81) 3 All 408 (412) (DB), Behari Lai v. Beni Lai. 

(’19) 6 AIR 1919 Pat 561 (563) : 4 Pat L Jour 682 : 52 Ind Cas 338 (DB), Madhab 

Koeri v. Bai Kunlha Karmdker. 

[See also (’09) 4 Ind Cas 383 (384) : 33 Mad 312 (DB), Narayana Chetty v. 

Loyalinga Chetty .] 

2. (’17) 4 AIR 1917 Mad 630 (635) : 40 Mad 308 : 36 Ind Cas 921 (FB), Raghava- 

Chariar v. Srinivasa Raghava Chariar. (Per Wallis, C. J.) 

Note 27 
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*• 070) 1 All 240 (244) (FB). 
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the one remedy at one time and the other at another. If he sues 
on the personal undertaking only he obtains what is known as a 
money decree; if he sues on the contract of hypothecation, he 
obtains only an order for the sale of the property. 

Notwithstanding the pledge the mortgagor remains the owner 
of the property, and may deal with it in any manner he pleases 
not inconsistent with the condition of the mortgage. Subject to the 
charge created by the mortgage, he may alien his property in 
part or wholly.” 2 

Where a bond hypothecates property for money advanced, it is, 
in the absence of anything to show the contrary, only in name, but not 
in its incidents different from, a simple mortgage. 3 

Clause (b) of the section merely enacts the principles so stated 
above. The outstanding characteristics of a simple mortgage under the 
clause are: 

(1) Possession remains with the mortgagor 4 (see Note 28). 

(2) The mortgagor obliges himself personally that he will repay to 

the mortgagee the mortgage.money or the amount of the 
debt 5 (see Note 29). 

(8) The mortgagor agrees, expressly or impliedly that in the event 
of default in payment, the mortgagee shall have a right to 
cause the mortgaged property to be sold and the proceeds of 

2. See also (’17) 4 AIR 1917 Mad 880 (882) : 32 Ind Cas 901 (DB), Surapudi 
Muniappa v. Nookala Seshayya. 

(’96) 19 Mad 249 (252, 254): 23 Ind App 32 (PC), Papamma Rao v. Ram - 
chandra Razu. (Notwithstanding mortgage, the mortgagor remains the owner 
of property.) 

(’38) 25 AIR 1938 Cal 524 (525) : 176 Ind Cas 745 (DB), Dhapubai Mini v. 
Chandra Nath. (Do.) 

3. (’70) 14 Suth W R 461 (462) (DB), Nasina Bibee v. Juggo Mohun Dutt. 

[See also (’15) 2 AIR 1915 All 15 (15) : 26 Ind Cas 752 (DB), Kalyan Singh v. 

Dammar Singh.] 

4. (’27) 14 AIR 1927 Rang 33 (35) : 4 Rang 368 : 99 Ind Cas 519 (FB), Maung 
Ok Kyi v. Ma Pu. 

(’14) 1 AIR 1914 Nag 32 (34) : 10 Nag L R 81 : 26 Ind Cas 601, Khemchand v. 
Malloo. 

(•40) 27 AIR 1940 Lah 486 (489) : I L R (1941) Lah 601 : 193 Ind Cas 789 (DB), 
Om Parkash v. Mukhtar Ahmad. 

(’18) 5 AIR 1918 Cal 933 (937, 938) : 44 Cal 425 : 37 Ind Cas 277 (DB), Priya 
Sakhi Debi v. Bireshwar Samanta. 

5. (’39) 26 AIR 1939 Rang 321 (322): 1939 Rang L R 403: 183 Ind Cas 728 (FB), 
Ma Hnin Yeik v. K. A. R. K. Chettyar Firm. 

(’15) 2 AIR 1915 Nag 63 (64): 33 Ind Cas 753 : 12 Nag L R 19, Govind v. Jagan- 
nath. 

(’14) 1 AIR 1914 Mad 114 (115) : 24 Ind Cas 372 (DB), Rangappa v. Thamayy- 
appa. 

(’12) 16 Ind Cas 209 (210) (DB) (Mad), Rama Brahman v. Venkatanarasu 
Puntulu. 

(’ll) 11 Ind Cas 629 (632) (DB) (Mad), Balasubramania Nadar v. Siva Guru 

Asari. . . 

(’38) 25 AIR 1938 Cal 524 (525) : 176 Ind Cas 745 (DB), Dhapubai Mini v. 

Chandra Nath. 



MORTGAGES ETC., DEFINED 


1169 


sale to be applied in payment of the mortgage-money so far 
as may be necessary 6 (see Note 26). 

The mortgagee has thus a two-fold security for his money, namely the 
personal obligation and the mortgaged property.' 

28, Possession remains with the mortgagor. — This, as 
has been seen already, is one of the characteristics of a simple mortgage. 
The security which the mortgagee obtains is that of the mortgaged 
property and not of the rents and profits arising out of it. In the 
absence of an express stipulation, the rents and profits of the land belong 
to the mortgagor. 1 The fact that possession subsequently passes to the 
mortgagee does not convert a simple mortgage into a usufructuary 
mortgage. 2 The onus of proving what the transaction is by which 
possession passed to the mortgagee under a simple mortgage is on the 
mortgagor. 3 The mortgagee can set up and plead an agreement to sell 
under which the possession was given. 4 An instrument styled a simple 
mortgage provided “if the w'hole or portion of the interest remains 
unpaid by the due date the mortgagee shall take possession immediately 
thereafter and enjoy the said properties as a usufructuary mortgagee.” 
It was held by their Lordships of the Privy Council in a suit for sale 
on the mortgage on default of payment, that the mortgagee retained 
the position of a simple mortgagee and was entitled to a decree. 5 Where 
a bond provided for the payment by the mortgagor of the loan advanced 
by a particular date with interest, and recited that possession had been 
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6. (*39) 26 AIR 1939 Rang 321 (322): 1939 Rang L R 403: 183 Ind Cas 728 (FB), 
Ma Hnin Yeik v. K. A. R. K. Chettyar Firm. 

<’39) 26 AIR 1939 Cal 323 (325) : 182 Ind Cas 666 (DB), Ardha Chandra Saha v. 
Namani Qaroani. 

(’14) 1 AIR 1914 Nag 32 (34) : 10 Nag L R 81 : 26 Ind Cas 601, Khemchand v. 
Malloo. 

(•38) 25 AIR 1938 Cal 524 (525) : 176 Ind Cas 745 (DB), Dhapubai Mini v. 
Chandra Nath. 

7. (’22) 9 AIR 1922 Nag 98 (99): 18 Nag LR145 :65 Ind Cas 53 (DB), Seth Jivan- 
das v. Mt. Janki. 

(’66) 3 Mad H C R 241 (243, 245) (DB), if uni Reddi v. Venkata Reddi. 

(’32) 19 AIR 1932 Pat 360 (361, 362) : 142 Ind Cas 300 (DB), Nrisingha Charan 
Nandy v. Rajniti Prasad Singh. (He cannot satisfy his claim out of the rents 
and profits of the mortgaged property nor can he acquire the absolute ownership of 
the estate by foreclosure.) 

Note 28 

1. (’39) 26 AIR 1939 Rang 321 (322): 1939 Rang L R 403 : 183 Ind Cas 728 (FB), 
Ma Hnin Yeik v. K. A. R. K. Ohettyar Firm. 

2. (’23) 10 AIR 1923 Nag 161 (161) : 65 Ind Cas 654, Puna v. Laxman. 

3. (’28) 15 AIR 1928 Rang 44 (40): 5 Rang 668 : 107 Ind Cas 165 (DB), Maung 
Pwa v. Maung Po Sa. 

4. (’27) 14 AIR 1927 Rang 33 (35): 4 Rang 368: 99 Ind Cas 619 (FB), Maung Ok 
Kyi v. Jfa Pu. (AIR 1925 Rang 322 overruled.) 

5. (’ll) 10 Ind Cas 272 (272) (PC), Lingam Krishna v. Manya Sultan. 

{See (’32) 19 AIR 1932 Lah 630 (632): 13 Lah 508: 140 Ind Cas 863 (DB), Socket 
Singh v. Hadayat UUah. 

(’97) 21 Bom 267 (272) (DB), Yeshwant v. Vithal. (Special stipulation in a simple 
mortgage for possession, inserted for securing the due payment of interest daring 
the continuance of the mortgage, does not convert mortgage into a usufructuary 
one.)] 


T.P.74. 
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Section 58 given to the mortgagee but this was not a fact, it was held that the 
Notes 28-29 recital as to possession having been delivered was a mere form and that 

the mortgage was a simple one . 6 

29. Mortgagor binds himself personally to pay. — In 
order to constitute a transaction a simple mortgage, the mortgagor 
must bind himself to pay the mortgage.money . 1 The personal liability 
may be express or may be a matter of implication . 2 

In England a mortgage (analogous to the English mortgage defined 
in cl. (e)), involves a personal covenant on the part of the mortgagor to 
pay the mortgage-money. In King v. King* it was held that every 
mortgage implied a loan and every loan a debt. 3 * Even though there is 
no express covenant to pay, the borrower remains personally liable 
to pay off the mortgage . 4 In Bam Narain Snig v. Adhindranath , s 


6. (’06) 2 Nag L R 162 (163) (PC), Gangaram Biharilal v. The Firm Shriram 
Shaligram. 

Note 29 

1. (’18) 5 AIR 1918 Mad 997 (997) : 38 Ind Cas 813 (DB), Venkatarama Chetti 
v. Panchanatha Iyer. (Root chit deed is a mortgage—The mere fact that there 

was no express covenant to pay, when one must necessarily be implied, will not 
affect the construction of the document.) 

(’18) 5 AIR 1918 Mad 558 (559) : 42 Ind Cas 349 (DB), Rrprappan Nambiar v. 
Raman Nambiar. (A stipulation for repayment of a certain amount within a 
specified time involves a personal covenant to pay.) 

2. (’70) 4 Beng L R (App) 48 (49), Jogeshioar Dutt v. Nitaichand. (Promise to 
repay expressed.) 

(’ll) 9 Ind Cas 660(661)(DB)(Cal),Benoj/ Krishna Deb v. DebendraKrishna. (Do.) 
(’06) 4 Cal L Jour 510 (516) (DB), Ethel Georgina Kerr v. Clara B. Ruxton . 
(Implied.) 

(’41) 28 AIR 1941 Lah 274 (276) : 198 Ind Cas 100 (DB), Sampuran Singh v. 
Ahmad Din. (Implied). 

(’32) 19 AIR 1932 Lah 164 (166) : 13 Lah 259 : 135 Ind Cas 33 (DB), Pars Ram 
v. Brij Mohan . (Implied.) 

(’24) 11 AIR 1924 Nag 97 (98): 20 Nag L R 46: 78 Ind Cas 239, Gopikisan v. Mt. 
Mankuar. (Deed ran as follows: — “If I do not pay in fifteen months I shall go 
on paying interest as long as I remain responsible for the debt.”— Held covenant 
to pay implied.) 

(’37) 24 A I R 1937 Rang 151 (153) : 14 Rang 685 : 169 Ind Cas 295, U San v. 
Maung Sein. (Undertaking to redeem mortgage if mortgagee requires it— Held y 
covenant to pay implied.) 

3. (1735) 24 E R 1100 (1101) : 3 P Wms 358. 

3a. See (1813) 12 R R 82 (85) : 2 Bal & Bey 274, Goodman v. Grierson. (King 
v. King, (1735) 3 P Wms 358 followed.) 

(1843) 62 R R 316 (323, 326) : 4 Q B 182 : 12 L J Q B 160 : 3 G & D 351, Yates 
v. Aston. 

4. See also (1882) 52 L J Ch 333 (336) : 48 L T 95 : 31 W R (Eng) 369: 22 Ch D 
511 : Sutton v. Sutton. (Every mortgage implies a personal liability to repay 

the amount advanced.) _ . 

(’ 10 ) 8 Ind Cas 302 (304) (Mad), Anglo-Indian Trading Company v. G. F. Bnerly. 
(’25) 12 AIR 1925 Mad 991 (992) : 86 Ind Cas 481, Rajagopalachariar v. 
Thiagaraya Mudali . (The question whether a mortgagor binds himself person- 
ally to repay the loan or not “must depend on the construction of the mortgage 
bond in each case and the intention of the parties as evidenced by the circum- 

stances.”) 

5. (’16) 3 AIR 1916 P C 119 (120) : 44 Cal 388 : 44 Ind App 87 : 38 Ind Cas 932 
(PC). (On rehearing of AIR 1916 P C 169.) 
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6. See also (’39) 26 A I R 1939 Peah 41 (44) : 184 Ind Cas 585 (DB), Haji Khan 
Old Khan v. Chothu Ram. 

(*40) 27 A I R 1940 Lah 486 (489) : ILR (1941) Lab 601 : 193 Ind Cas 789 (DB), 
Om Parkash v. Mukhtar Ahmad. 

(’73) 19 Suth W R 281 (281) (DB), Kalce Pershad Singh v. Raye Kishoree 
Dossee. 

(’29) 16 AIR 1929 Pat 605 (608) : 8 Pat 16 : 120 Ind Cas 32 (DB), Chhathi Lai 
v. Bindeshwari Prasad. 

(*06) 4 Cal L Jour 246 (248) (DB), Parhati Charan v. Gobinda Chandra. 

(’09) 1 Ind Cas 442 (443) (DB) (Cal), Ram Kishore v. Surajdeo Pershad. 

(*96) 5 Cal L Jour 287 (288, 289) (DB), Bhugwan Das Mar war i v. Parmeshwari 
Prasad Singh. 

7. See also (’06) 29 Mad 491 (495) (DB), Abbakke Bcggadthi v. Kinhiamma 
Shelly. (Where a deed provided that 'the mortgagor will pay the money on 
the liability of the mortgaged property*— Held that the personal liability of 
the mortgagor was not excluded by the terms of the deed.) 

(’16) 3 AIR 1916 Mad 13 (14) : 27 Ind Cas 770 (DB), A. P. Tiruvadi Iyenger v. 
Muthammal Janaki. 

(’06) 4 Cal L Jour 510 (515, 516) (DB), Ethel Georgina v. Clara B. Ruxton. 

8. (’40) 27 AIR 1940 Lah 486 (489) : I L R (1941) Lah 601 : 193 Ind Cas 789 
(DB), Om Parkash v. Mukhtar Ahmad. 

(*22) 9 AIR 1922 Nag 98 (99) : 65 Ind Cas 53 : 18 Nag L R 145 (DB), Jiwandas 
v. Mt. Janki. 

(’24) 11 AIR 1924 Nag 97 (97) : 20 Nag L R 46 : 78 Ind Ca3 239, Gopikisan v. 
Mt. Mankuarbai. (AIR 1915 Nag 63 held no longer good law.) 

9. (’08) 30 All 388 (390) : 1908 All W N 161 (DB), Jangi Singh v. Chander 
Mai. 

(’92) 14 All 513 (519) : 1892 All W N 80'(DB), Musaheb Zamankhan v. Inayat- 
ullah. 

(’35) 22 AIR 1935 Pesh 10 (10) : 154 Ind Cas 426, Gopal Singh v. Ismail. 

(’32) 19 AIR 1932 Lah 164 (166) : 13 Lah 259 : 135 Ind Cas 33 (DB), Pars Ram 
v. Brijmohan. 

9a, (1745) 26 E R 962 (963) : 3 Atk 278 (280), Lawley v. Hooper. 

10. (’16) 3 AIR 1916 P 0 119 (120) : 44 Cal 388 : 44 Ind App 87 : 38 Ind Cas 
932 (PC), Ramnarain Singh v. Adhindra Hath. 

(’40) 27 AIR 1940 Lah 486 (489) : I L R (1941) Lah 601 : 193 Ind Cas 789 (DB), 
Om Parkash v. Mukhtar Ahmad. 

(’82) 19 AIR 1932 Lah 164 (167) : 13 Lah 259 : 135 Ind Cas 33 (DB), Pars Ram 
v. Brijmohan. 

(1900) 22 All 149 (159) : 27 Ind App 58 : 7 Sar 601 (P C), Balkishen Das y. 
Legge. 


'it was held by their Lordships of the Privy Council that in considering 
the question whether there is a personal liability to pay, it must be 

borne in mind — . . . * 

( 1 ) that a loan prirna facie involves such a personal liability; 

(2) that such a liability is not displaced by the mere fact that 

security is given for repayment of the loan with interest, but 

( 3 ) that the nature and terms of such security may negative any 

personal liability on the part of the borrower. 

See also the undermentioned cases 0 to the same effect. 

It follows that a personal covenant to repay the mortgage-money 
must be presumed to exist in all mortgages unless there is something 
in the nature or terms of the mortgage to negative it. 9 A Welsh mortgage 
in England 9 ® or a usufructuary mortgage 10 or a mortgage by conditional 
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sale 11 is of such a nature that there is no personal covenant to pay the* 
mortgage-money, and even a sentence in such a mortgage that the 
mortgagor will pay the money cannot be taken to import a personal 
covenant to pay. Some such sentence is found in almost all mortgages; 
the test in each case is what is the remedy provided for in the deed°for 
the satisfaction of the debt . 12 As regards the terms of a document 
negativing a personal liability, the general rule is that a covenant to 
pay the debt in a 'particular manner will exclude the general personal 
liability for such payment 13 — expressum facit cessare taciturn. In the 
undermentioned case 14 W'here the mortgagor covenanted to pay the debt 
out of the hypothecated estate , it was held by their Lordships of the 
Privy Council that there w r as no personal covenant to pay. Where the 
mortgagor stipulated that he will pay the mortgage-money on a 
particular date and that if the property was sold for arrears of 
revenue , then the mortgagee could recover from the person or other 
property of the mortgagor, it was held that there was no personal 
covenant to pay . 15 Where the remedy provided in the mortgage w r as 
foreclosure of the mortgage in default of payment, it was held that 
there w’as no personal liability . 10 See also the undermentioned cases . 17 

The words “we shall, on paying the money advanced, recover the 
property” have been interpreted by the Madras High Court as containing 
a promise to pay the amount . 18 

11. (’29) 16 AIR 1929 Nag 254 (257) : 25 Nag L R 187 : 119 Ind Cos 684 (F B), 
Md. Baji Wali Mohamed v. Ramappa. (Lahangahan mortgage which is on the 
same footing as a mortgage by conditional sale.) 

(’37) 24 AIR 1937 Oudk 517 (519) : 171 Ind Cas 296 (DB), Bhikliam Lai v. Mt. 
Janak Dulari. 

(’09) 3 Ind Cas 871 (872) : 12 Oudh Cas 275, Kuraishi Begarn v. Mumtaz Mirza. 
[See also (’22) 9 AIR 1922 Nag 119 (119) : 69 Ind Cas 615 : 19 Nag L R 67, 
Kundanmal v. Wasudeo.] 

12. (’37) 24 AIR 1937 Oudh 517 (519) : 171 Ind Cas 296 (DB), Bhikliam Lai v. 
Mt. Janak Dulari. 

.13. (’95) 22 Cal 434 (444) : 22 Ind App 68 : 6 Sar 545 (PC), Kalka Singh v. 
Parasram. 

(’10) 8 Ind Cas 302 (304) (Mad), Anglo Indian Trading Co. v. C. P. Bricrly. 

(’40) 27 AIR 1940 Lah 486 (489) : I L R (1941) Lah 601 : 193 Ind Cas 789 (DB), 
Om Parkash v. Mukhtar Ahmad. 

(’29) 16 AIR 1929 Nag 254 (256) : 25 Nag L R 187 : 119 Ind Cas 684 (FB), Md. 
Baji Wali Mohamed v. Ramappa. (Lahangahan mortgage—Remedy for fore¬ 
closure expressly given—Implied covenant of personal liability does not exist.) 

(1857) 108 R R 810 (815) : 1 H & N 762 : 26 L J Ex 150 : 28 L T (O S) 325 : 5 
W R (Eng) 363, Mathew v. Black More. 

14. (’83) 10 Cal 740 (742) : 11 Ind App 83 (PC), Narotam Das v. Slieo Pargash. 

15. (’89) 16 Cal 540 (543, 544) (DB), Bunseedhur v. Sujaat Ali. (10 Cal 740 
(PC), followed.) 

16. (’15) 2 AIR 1915 Nag 63 (64) : 12 Nag L R 19 : 33 Ind Cas 753, Govind v. 
Jagannath. 

17. (’19) 6 AIR 1919 Mad 847 (848) : 47 Ind Cas 852 (DB), Ranga Pillai v. 
Narasimma Ayyangar. 

(’13) 18 Ind Cas 311 (312) : 35 AH 164 (FB), Collector of Mirzapur v. Bhagwan 
Prasad. 

18. (’03) 27 Mad 526 (527) : 14 Mad L Jour 61 (FB), Kunkaya Gurugal v. 
Kalimuthu Annavi. 



MORTGAGES ETC., DEFINED 


1173 


It may be noted that even if there be no personal covenant to 
pay, the mortgagor may become personally liable under S.G8. 

' ’ A suit to enforce the personal liability on the personal covenant 
to pay in a mortgage deed is not governed by Art. 132 of the Limitation 
Act 20 A right to recover money from the mortgagor personally under 
a covenant to pay and the right to realise the security are independent 
and distinct causes of action. A mortgagee wishing to enforce the 
personal liability is not bound to sue also for the realisation of t ic 

security. 21 

A covenant to pay does not run with the land and the assignee of 
the equity of redemption is not personally liable to the mortgagee for 

the amount. 22 

30 “Mortgagee shall have the right to cause the mort¬ 
gaged property to be sold.” — In a simple mortgage, the interest 
transferred is the right to have the mortgaged property sold m satisfac¬ 
tion of the debt. 1 The agreement by the mortgagor that, in the event 
of his failing to pay the mortgage-money according to contract, the 
mortgagee shall have a right to cause the mortgaged property to 
be sold, need not be express. 2 It may be implied from the words 

[See also (’24) 11 AIR 1924 Mad 513 (514): 76 Ind Cas 1003 (DB), Rangaswami 
Aiyangar v. Veeraraghavachari. (In a usufructuary mortgage deed there 
was this clause “you 9hall yourself enjoy the said land from this date in lieu of 
interest and having paid the amount of the principal by 7th July 1917, having 
endorsed on this deed I shall enjoy the said land, if the amount be repaid at the 
cultivation season of any Ani month after due date on which it falls due the same 
must be received in full and the land restored to my possession.”—It was held 
that there was a personal covenant to pay.)] 

19. (’16) 3 AIR 1916 P C 119 (120) : 44 Cal 388 : 44 Ind App 87 : 38 Ind Cas 932 
(P C), Ramnarain Singh v. Adhindra Nath Mukherji. 

(’24) 11 AIR 1924 Pat 91 (93) : 74 Ind Cas 877 (DB), Ramnandan v. Deni Sahi. 
(’23) 10 AIR 1923 Rang 242 (243, 244): 82 Ind Cas 606, Maung Paung v. Ma On. 
(’86) 12 Cal 389 (395) (DB), Miller v. Runganath Motilick. 

20. (’85) 7 All 502 (505, 506): 12 Ind App 12 (P C), Ramdin v. Kalka Prasad. 

21. (’35) 22 AIR 1935 Lah 672 (676) : 16 Lah 640:158 Ind Cos 238 (DB), Puran 
Chand v. Ear Par shad. 

22. (’30) 17 AIR 1930 Nag 139 (142) : 26 Nag L R 312 : 124 Ind Cas 690, Trcta . 
nath v. Ajodhya Prasad. 

Note 30 

1. (’16) 3 AIR 1916 Pat 11 (13) : 1 Pat L Jour 563 : 38 Ind Cas 37 (DB), Anaiid 
Ram v. Dhanpat. 

(’94) 1894 All W N 57 (58) (DB), Todar v. Ayub Khan. 

2. I’ll) 9 Ind Cas 163 (163) (DB) (Mad), Ramalinga U day an v. Arukkani. (Hypo¬ 
thecation bond executed before Transfer of Property Act—No express provision for 
sale—Simple mortgage.) 

(’ll) 11 Ind Cas 629 (632) (DB) (Mad), Balasubramania Nadar v. Sivaguru Asari. 
(’12) 16 Ind Cas 236 (236, 237) (DB) (Mad), Sakkarai Ambalagarau v. Sundila - 
pathi. (Even in mortgages before the Act the power of sale was incidental to a 
simple mortgage.) 

(’87) 24 AIR 1937 Mad 148 (149): 170 Ind Cas 840, Subbaraya v. Pichai Pillai. 

(’15) 2 AIR 1915 Mad 370 (371) : 26 Ind Cas 274 (DB), Ponnu Ranga v. Thanda- 
varaya. 


Section 58 
Notes 29-30 



1174 


MORTGAGES ETC., DEFINED 


Section 58 
Note 30 


.used It may be implied when there is a personal covenant to pay the 
mortgage-money , 4 though this is not necessarily so in all cases. Word! 
of hypothecation generally import the right of the mortgagee to bring 
the mortgaged property to sale for the satisfaction of the claim 6 In the 
undermentioned case 64 where in a document purporting to be a mortgage 
there was a personal covenant to pay but the language in other parts°of 
the document showed that there was no covenant, express or implied 
that the mortgagee shall have a right to cause the mortgaged property 
to be sold, it was held that it was not a simple mortgage and that the 
mortgagee had no right to bring to sale the mortgaged property. Where 
the terms of the document ran as follows: “I mortgage my field; the 
same shall stand mortgaged so long as the money is not paid off. If 
iepa\ ment is not made within time I shall pay compound interest until 
liquidation,” it was held that an agreement that the creditor may get 
the land sold was implied . 6 


The words rehan, ark and viustagharaq import a power of sale 7 

but not the words muakhaza , 8 dastawez inoikfuli , 9 tamassuld 0 or 
makbuza . n 


( 14) 1 AIR 1914 Mad 333 (333) : 24 Ind Cas 24 (DB), V enkatarama Iyer v. Suppa 
Nadan. 

( 12) 16 Ind Cas 209 (209) (DB), Rama Brahman v. Venkatanarasu Pantulu. 
(’ll) 9 Ind Cas 828 (829) (DB) (All), Muhammad Hussan v. Vxnayak Rao. 

3. (’16) 3 AIR 1916 Pat 11 (13) : 1 Pat L Jour 562 : 38 Ind Cas 37 (DB), Anand 
Ram v. Dhanpat Singh. 

(’22) 9 AIR 1922 Pat 529 (532) : 70 Ind Cas 24 : 1 Pat 387 (DB), Shiva Prasad 
Singh v. Beni Madliab Chaudhary. (The word bandhak implies a mortgage.) 

4. (’04) 27 Mad 526 (528) (FB), Eangaya Gurukal v. Kalimuthu Annavi. 

(’14) 1 AIR 1914 Nag 32 (35, 36) : 10 Nag L R 81: 26 Ind Cas 601, Khemchand v. 
v. Malloo. 

(’34) 21 AIR 1934 Oudh 255 (256) : 10 Luok 10 : 148 Ind Cas 1197 (DB), Ram 
Lochan Prasad v. Bachchu Cliaube. 

(’29) 16 AIR 1929 Lah 289 (290) : 116 Ind Cas 214, Ghulam Muhammad v. Md. 
Hussain. 

5. (’ll) 9 Ind Cas 828 (829) (DB) (All), Muhammad Hussan v. Vinayak Rao. 
(’99) 12 C P L R 26 (33), Mohammad Amin v. Jan Patel. 

(’10) 5 Ind Cas 701 (704) : 6 Nag L R 20, Fida Ali v. Ismailji. (Words of 
hypothecation have always been understood to import the right of the mortgagee 
to bring the property to sale for the satisfaction of the claim.) 

5a. (’38) 25 AIR 1938 All 418 (421) : 176 Ind Cas 492 : I L R (1938) All 714 (FB), 
Kanhaiya v. Mt. Hamidan. 

6. (’14) 1 AIR 1914 Nag 32(35): 26I.C. 601:10 Nag LR 81, ZAemc/umd v. Malloo. 

7. (’13) 20 Ind Cas 870 (871) (Oudh), Gauhar Khan v. Ajudhia Khan. 

(’91) 13 All 28 (41, 43) (DB), Kishan Lai v. Ganga Ram. 

(’94) 1894 All W N 57 (58) (DB), Todar v. Ayub Khan. 

(’13) 19 Ind Cas 658 (660) (DB) (All), Moti Begam v. Har Prasad. 

(’13) 19 Ind Cas 661 (662) (DB) (All), Musuma Khatum v. Tahira Khatum. 

8. (’12) 15 Ind Cas 435 (435) : 34 All 446 (DB), Dalip Singh v. Bahadur Ram. 
(Merely denotes a charge.) 

(’90) 13 All 28 (42) : 1890 All W N 216 (DB), Kishan Lai v. Ganga Ram. (Do.) 

9. (’12) 15 Ind Cas 851 (851) (All), Bhagwati Singh v. Sarup Singh. 

10. (’12) 16 Ind Cas 638 (639) (All), Baldeo Rai v. Murli Rax. 

11. (’17) 4 AIR 1917 All 439 (440, 441) : 38 All 361 : 35 Ind Cas 210 (DB), Khur- 
shed Ali v. Abdul Majid. 
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The right to "cause the mortgaged property to be sold , means a 
light to cause the property to be sold through the intervention of the 
Court. 12 The mortgagee cannot exercise the power of sale himself. A 
to the procedure to be followed for bringing the mortgaged property 
for sale, see 0. 34 of the Code of Civil Procedure. 

The mortgagee, under a simple mortgage has a right only to cause 
the mortgaged property to be sold and not to claim possession of the 
property. A decree therefore which gives possession to the mortgage 

on default of payment is illegal. 13 

31. Mortgage by conditional sale. - Mortgages by condi- 
tional sale under various names such as bai-bil-wafa , kutkubala an 
lahan gahan 1 have been a very common form of mortgage m India 
from very early times. It is not necessary in such mortgages that the 
mortgagor should make himself liable for the repayment of the* loan.- 
Nor is the mortgagee entitled to possession in such cases, though 
generally possession also is transferred. 1 2 3 Where he is put m possession 
under the terms of the deed, he is entitled, if wrongfully dispossessed, 
to recover possession even though his right to foreclosure is barred, 
but such possession is only that of a mortgagee. 4 When a mortgage by 
conditional sale is effected without delivery of possession but subse¬ 
quently with the consent of the mortgagor, the mortgagee obtains 
possession, this will not change the nature of the mortgage and convert 
it into a usufructuary mortgage. 5 _ 

12 (’39) 26 AIR 1939 Rang 321 (322) : 1939 Rang L R 403 : 183 Ind Cas 728 

(FB), Ma Hnin Yeik v. K. A. B. K. Chettyar Firm. 

(90) 13 All 28 (48) : 1890 All W N 216 (DB), Kishan Lai v. Ganga Bam. 

(’96) 19 Mad 249 (252) : 23 Ind App 32 (PC), Papamma Boo v. Bamchandra 

Bazu. 

13. (’96) 19 Mad 249 (254): 23 Ind App 32 (PC), Papamma Boo v. Ramachandra 

Bazu. 


Section 58 
Notes 30-31 


1. (’29) 16 AIR 1929 Nag 254 (257) : 25 Nag L R 187 : 119 Ind Caa 684 (FB), 
Md. Haji Wali Mohamed v. Bamappa. 

(’77) 2 Bom 231 (238) (DB), Bapuji Appaji v. Senavaraji Marxoadi. (Lahan- 
gahan.) 

(’83) 7 Bom 532 (535) (DB), Ladu Chimaji v. Babaji Ehanduji. (Lahangohan 
mortgage.) 

(’68) 5 Bom H C R(AO)109 (115) (DB), Mancharsha Ashpandiarji v. Kamrunisa 
Begam. (By-al-wafa.) 

(’27) 14 AIR 1927 AU 137 (140) : 48 All 787 : 98 Ind Caa 961 (DB), Lalta Prasad 
v. Jagdish Narain. 

(’82) 4 Mad 179 (183)(FB),I?a»nasami Sastrigal v. Samiyappanayakan. (Innes, J., 
dissenting.) 

2. (1900) 22 All 149 (159): 27 Ind App 58 (PC), Balkishen Das v. W. F. Legge. 
(’82) 4 Mad 179 (183) (FB), Bamasami Sastrigal v. Samiyappanayakan. 

3. (’93) 16 Mad 64 (66) : 2 Mad L Jonr 165 (DB), Ammanna v. Gurumurthi. 

4. (’33) 20 AIR 1933 Bom 439 (442, 443) : 147 Ind Cas 919 : 57 Bom 593 (DB), 
Ganfat Bhujang v. Hanamgouda Shidagauda. (Per Rangnekar, J.) 

(’99) 27 Cal 185 (187) (DB), Aman Ali v. Asgar Alt. 

5. (’17) 4 AIR 1917 Cal 217 (218): 40 Ind Caa 371 (DB), Afsar Shaik v. Saurava 
Sundari. ' 
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The nature of a mortgage by conditional sale as it was common 

in India before the Act, was described by Macpherson in his work on 
Mortgages as follows : 

“The mortgage by conditional sale, ‘ katkubala ’, or ‘bai.bil 
' wafa* is that in which the borrower, not making himself personally 
liable for the re-payment of the loan, covenants that on default of 
re-payment of the principal and interest on a certain date, the 
land pledged shall pass to the mortgagee.” 

In Thumbusawmy v. Hossain Boivthen 6 their Lordships of the 
Privy Council, after referring to the above passage in Macpherson on 
Mortgages observed : 

“Such a mortgage might or might not be usufructuary. If 
usufructuary, it usually contained a stipulation that the usufruct 

should be in lieu of interest.The essential characteristic 

of a mortgage by conditional sale was that, on the breach of the 
condition, the contract executed itself, and the transaction was 
closed and became one of absolute sale without any further act 
of the parties or accountability between them .” 7 

In Mt. Bakhtawar Bcgam v. Husaini Khanum 8 it was again observed, 
that a mortgage by conditional sale was a form of security recognised 
throughout India, that the form which it usually took was, for the 
mortgagor to execute a deed of sale in respect of the mortgaged property 
in favour of the mortgagee, who on his side, executed an agreement 
covenanting that on liquidation of the debt according to the terms of 
the contract the sale would be cancelled and he w’ould reconvey the 
property to the mortgagor, and that on breach of the condition relating 
to re-payment, the contract executed itself and the transaction became 
one of absolute sale. 

It would thus be seen that under the ancient law of India there 
was no right of redemption in a mortgage by conditional sale after default 
was made in payment as agreed upon . 9 The sale simply became absolute, 
and the mortgagor lost his property . 10 It was necessary for the mortgagee 
if he wished to save his estate from forfeiture, to pay or tender the 
amount due within the specified time. 

The first attempt to relieve the mortgagor from the severity of this 
rule was made in Bengal by Regulation XVII of 1806. It introduced a 
modification of the strict rights given by the contract analogous to, 
though not identical with, that which Courts of Equity imposed on 

6. (’76) 1 Mad 1 (16) : 2 Ind App 241 (PC). 

7. (’26) 13 AIR 1926 All 493 (496) : 48 All 302 : 94 Ind Cas 849 (DB), Sheoram 
Singh v. Bobu Singh. 

[See also (’33) 20 AIR 1933 Lah 174 (176): 145 Ind Cas 159, Badri Das v.Besu.] 

8. (’14) 1 AIR 1914 P C 36 (36) : 36 All 195 : 41 Ind App 84 : 23 Ind Cas 355 
(PC). 

9. (’80) 2 All 633 (635) (DB), Gobardhan v. Gokal Das. 

10. (’14) 1 AIR 1914 Mad 42 (43) : 38 Mad 667 : 22 Ind Cas 54 (DB), Srinivasa 
Iyengar v. Radhakrishna Pillay. 

(’16) 3 AIR 1916 Mad 841 (844) : 39 Mad 1010 : 30 Ind Cas 569 (DB), Pattee 
Muhammad v. Sheikh Davood. 
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mortgagees in England. The seventh section extended the period -within 
which the mortgagor might redeem, to any time within one year from 
and after the application of the mortgagee to the Court under S. 8. 
The latter provided that the mortgagee desirous of foreclosure on the 
expiration of the stipulated period or at any time subsequent before the 
sum lent was repaid, should, after demanding payment from the 
borrower apply for that purpose to the Court, which would cause a copy 
of the application to be given to the mortgagor and notify to him that 
if he did not redeem the property within one year from the date of the 
notification, the mortgage would be finally foreclosed and the conditional 
sale made absolute. If anything be due on the mortgage and the 
mortgagor made an insufficient deposit and a fortiori if he made no 
deposit at all, the right of redemption was gone at the expiration of the 
year of grace . 11 But the title of the mortgagee, however, was even then 
not complete; he had to bring a regular suit to recover possession if he 
was out of possession or to obtain a declaration of his absolute title if 
he was in possession . 12 In such a suit the mortgagor was entitled to 
contest on any sufficient grounds, the validity of the conditional sale or 
the regularity of the proceedings taken under the Regulation in order 
to make it absolute . 13 He could also allege and prove that nothing was 
due or that the deposit, if any, which he had made was sufficient to 
cover what was due. But the issue so far as the right of redemption 
was concerned was whether at the end of the year of grace, anything 
remained due to the mortgagee and if so whether the necessary deposit 
had been made. If that was found against the mortgagor, the right of 
redemption was gone . 14 The functions of the Judge under S. 8 of the 
Regulation were purely ministerial 16 and the provisions as to service of 
notice and the furnishing of a copy of the application to the mortgagor 
were imperative and had to be strictly followed, being intended for 
the protection of the mortgagor . 10 As to other decisions under this 

11. (’68) 3 Agra 358 (363) (DB), Jeorakhun Singh v. Hookum Singh. 

(-67) 8 Suth W R 476 (477) (DB), Lotf Hossein v. Abdool AH. 

(’06) 3 All L Jour 531 (533), Kunj Behari v. Baldeo Rai. 

12. (’83) 12 Cal L R 479 (482, 483) (DB), Raisuddin v. Khodu Newaz. 

13. (’68) 3 AgTa 358 (362, 363), Jeorakhun Singh v. Hookum Singh. 

14. (1865) 10 Moo Ind App 340 (348, 349, 350, 351): 5 Suth W R 47 (PC), Forbes 
v. Ameeroonissa Begum. 

[Se« also (’78) 3 Cal 397 (405) : 5 Ind App 18 (PC), Norender v. Dwarkalal.] 

15. (1865) 10 Moo Ind App 340 (350) : 5 Suth W R 47 (PC), Forbes v. Ametroo- 
nissa Begam. 

( f 96) 23 Cal 228 (244) : 22 Ind App 183 (PC), KisJiori v. Ganga Bahu. 

(*78) 3 Cal 397 (405) : 5 Ind App 18 (PC), Norender v. Dioarhalal . 

16. (84) 11 Cal 111 (117) : 11 Ind App 186 (PC), Madho Pcrshad v. Gajadhar , 
(*11) 12 Ind Cas 530 (531) (Lah), Tarachand v. Chiman. 

('12) 13 Ind Cas 621 (624) : 1912 Pun Re No. 59 (DB), Ml. Bakhtawari v. 
- Shibban Lai. 

(’67) 7 Suth W R 123 (124) (DB), Meer Abbas Alxj v. Nund Coomar. (Under 
egulation XVII of 1806 the Zillah Judge is judicially required to see that it is 
proved before him that the notice has been duly served, and to reoord a proceeding 
certifying that all that Regulation XVII of 1806 requires has been duly carried 

out, and also any elucidating facts necessary to be recorded as occurring within 
the year of grace.) 


Section 58 
Note 31 
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Regulation, see the undermentioned cases . 17 


(’71) 15 Suth W R 263 (263) (DB), Mt. Khukroo v. Jhoomuck. 

(’73) 20 Suth W R 363 (364) (DB), Santee Earn v. Modoo Mytee. 

(1864) 1864 Suth W R 49 (50) (DB), Syud Eusuf Ali v. Azumtoonissa. 

(’77)2 Cal 311 (317, 319) (DB), Bank of Hindustan v. Shoroshibala. (Service of 
copy of application.) 

[See however (1864) 1864 Suth W R 36 (36) (DB), Saligram v. Beharee. (Copy 
of the application not furnished— Held, whatever effect might have been given to 
the irregularity at or soon after the time when it occurred had long since been 
waived by mortgagor’s conduct in allowing the mortgagee to build houses on the 
land and use them without objection.)] 

17. (’67) 7 Suth W R 66 (66): 4 Moo Ind App 392 (PC), Rasmonee v. Prankishen. 
(’68) 1 Beng L R 14 (16, 22) : 13 Suth W R 401 (FB), Mahesh Chandra Sen v. 
Tarini. (The year mentioned in S. 8 of the Regulation is to be reckoned from 
the date of the service of the notice of foreclosure under that section.) 

(1864) 1864 Suth W R 183 (184) (DB), Mt. Beebee Ruhman v. Sheikh Shum- 
sooddeeti Hyder. (The benefit of Regulation XVII of 1806 could not be applied to 
mortgages made prior to the passing of that enactment.) 

(’26) 95 Ind Cas 863 (863) (Lah), Karinat Ullah Khan v. Ghulam Nabi. 

(’23) 10 AIR 1923 Nag 274 (277, 280) : 72 Ind Cas 121, Rupa Bai v. Rodba. 

(’68) 10 Suth W R 27 (29, 30): 1 Beng L R 14 (FB), Mohesh Chunder v. Tarinee. 
(’26) 13 AIR 1926 All 755 (756): 48 All 643: 97 Ind Cas 157 (DB), Bans Bahadur 
v. Chaitra Kutrai. 


(’75) 14 Beng L R 315 (318) : 22 Suth W R 543 (DB), Mankee Kooer v. Sheikh 
Munnoo. 


(1857-1859) 7 Moo Ind App 323 (354) : 4 Sutrh W R 37 (PC), Prannath v. Rookea. 
(Mortgages under the Regulation were redeemable and were subject to foreclosure.) 

(’85) 12 Cal 614 (619) (DB), Shurnomoyee Dasi v. Srinath Das. 

(’89) 16 Cal 693 (701) : 16 Ind App 85 (PC), Srinath Das v. Khettermohan. 

(’88) 15 Cal 357 (361, 362) (DB), Umesh Chunder v. Chunchun. 

(’86) 13 Cal 50 (52) (DB), Dcnna v. Nathai. (A notice of foreclosure not signed by 
the Judge but signed by the Sheristadar of the Court and bearing the seal of the 
Court is not valid under S. 8 of Regulation XVII of 1806.) 

(’93) 20 Cal 269 (271, 272) (DB), Nilcomal v. Kamini. 

(’85) 11 Cal 341 (342) (DB), Rameshwar v. Mewar. (The purchaser at a sale in 
execution of a money-decree held before the institution of the foreclosure proceed¬ 
ings is entitled to a notice though the sale is confirmed and the sale certificate 
issued later on.) 

(’87) 14 Cal 599 (604) (DB), Mohabir v. Oungadhur. 

(1865) 3 Suth W R 230 (231) (DB), Kishen v. Belasoo. 

(’68) 10 Suth W R 326 (327) (DB), Goonomonee v. Parbutty. 

(’68) 10 Suth W R 478 (480, 482) (DB), Runjeet v. Shureefoonissa. 

(’69) 11 Suth W R 544 (546) (DB), Achumbit Misser v. Lalla Nuxid Ram. 

(’70) 13 Suth W R 364 (365,366): 5 Beng L R 389 (DB), Shorosher Bala v. Nund 
Ball. 

(’68) 10 Suth W R 86 (86) : 1 Beng L R 31a (s N) (DB), Golam Dustageer v. 


Juggur Singh. 

-69) 11 Suth W R 548 (549) : 3 Beng L R A C 172 (DB), Gunga Gobxnd v. Baneo 
Madhub Ghose. 

’69) 12 Suth W R 105 (107) (DB), Madhub v. Jhoonuck Loll. 

•75) 23 Suth W R 25 (27) : 15 Beng L R 34n (DB), Sheogolam v. Ramroop. 

’75) 23 Suth W R 96 (97, 98) : 15 Beng L R 28 (DB), Bhanoomutty v. Prcm- 


r5)25 Suth W R 139 (139), Mitterjcet v. Mookhlal. 

14 ) 22 Suth W R 168 (168) (DB), Kalee Koomar v. Pran Kishoree. 

’4) 22 Suth W R 475 (476) (DB), Nudyar v. Roop Doss. 

864) 1864 Suth W R 285 (286) (DB), Hunoomanpersaud v. Kaleepersaud. 
70) 14 Suth W R 423 (424) (DB), Soorjo Kant v. Kristo Kishore. 

)6) 2 Nag L R 113 (114), Bliimraj v. Mt. Rahi. 
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(’73) 19 Suth W R 274 (275) (DB), Juseemooddcen Biswas v. Iluro Soonduree Note 31 
Dossec. 

(’68) 10 Suth W R 359 (360) (DB), Buzloor v. Abdullah. 

(’73) 20 Suth W R 176 (176, 177) (DB), Brijo Mohun v. Radha Mohan. 

(’72) 17 Suth W R 230 (230) (DB), Ramchunder v. Janob Ali. 

(’29) 16 AIR 1929 Pat 537 (545) : 122 Ind Cas 822 (DB), Baijnath Surekha v. 

Chiranji Lai. 

(’06) 3 Nag L R 97 (100), Dhondu Pandit v. Mohant Daulalpuri. 

(’12) 17 Ind Cas 467 (468) (All), Shyatn Chandra v. Baldeo. (A right barred under 
the Regulation cannot be resuscitated by T. P. Act.) 

(’07) 29 All 145 (147) j it All L Jur 857 (DB), Bhagwat Kuri v. Baldeo Rai. (If 
the parwanh is otherwise correct it does not become invalid only because the Judge 
has initialled it instead of signing in full—16 All 59 overruled on this point.) 

(’93) 16 All 59 (65) : 1893 All W N 209, Kubra Bibi v. Wajid Khan. (Petition 
for foreclosure made before the date of payment—Foreclosure proceedings invalid.) 

(’89) 12 All 189 (192) : 1889 All W N 199 (DB), HanumanSaran Singh v.Bhairon 
Singh. (Notice not signed by the Judge but bymunsariin—Foreclosure proceedings 
void ab initio.) 

(’86) 8 All 388 (392) : 1886 All W N 140 (DB), Sitla Balchsh v. Lalta Prasad. 

(’81) 3 All 413 (414) (DB), Radhey Tewari v. Bujha Misr. 

(’81) 3 All 509 (514) (DB), Imdad Husain v. Mannu Lai. 

(’81) 3 All 408 (411) (DB), Behari Lai v. Beni Lai. 

(’06) 1906 Pun Re No. 65 : 1907 Pun L R No. 72, Tekchand v. Solid Singh. 

(’06) 1906 Pun Re No. 119 : 1907 Pun L R No. 81, Sant Singh v. Jiwan Mai. 

(’82) 4 All 276 (277) : 1882 All W N 25 (DB), Baldeo Singh v. Matadin Singh. 

(’07) 1907 Pun Re No. 46 : 1908 Pun L R No. 192, Sochet Singh v. Dial Singh. 

(’07) 1907 Pun Re No. 70 : 1908 Pun L R No. 38, Har Qopal v Bhagwan. 

(’07) 1907 Pun Re No. 105, Bhagiratli v. Nathmal. 

(’08) 1906 Pun L R No. 74, Thakur Das v. Muhammad Bakhsh. 

(’82) 4 All 332 (333) : 1882 All W N 56 (DB), Dhonda Rai v. Meghu Rai. 

(’71) 3NWPHCR 35 (36, 37) (DB), Bheekun Khan v. Bechun Khan. 

(’26) 13 AIR 1926 Lah 302 (302) : 93 Ind Cas 688 (DB), Sardarimalv. GangaRam. 

(’07) 4 All L Jour 717 (720) (DB), Badal Ram v. Tejali. 

(’14) 1 AIR 1914 Lah 396 (397) : 1914 Pun Re No. 57 : 25 Ind Cas 504 (DB), 

Bulanda v. Fateh Din. 

(’71) 3 N W P H C R 176 (177) (DB), Seith HurlaU v. Manickpal. 

(’71) 3NWPHCR 325 (327) (DB), Madlio Singh v. Mahtab Singh. 

(’77) 1 All 499 (501) (DB), Dirgaj Singh v. Debi Singh. 

(’79) 2 All 313 (314) (DB), Surjan Singh v. Jagan Nath. 

(’68) 3 Agra 307 (308) (DB), Muhunt Jyram Gir v. Krishan. 

(’69) 1 N W P H C R 81 (84) (DB), Lall Dhur v. Gunput. 

(’70) 2 N W P H C R 444 (445) (DB), Dabee Pershad v. Man Khan. 

(’22) 67 Ind Cas 161 (162) (DB) (Lali), Bakhtawar v. Moot Chand. 

(’13) 21 Ind Cas 643 (644, 645) : 1913 Pun Re No. 91 (DB), Barkat Rai v. Ali. 

(’12) 14 Ind Cas 783 (784) : 1912 Pun Re No. 31 (DB), Bhero v. Mona. 

( 12) 14 Ind Cas 332 (333) (Lah), Bulanda v. Diwanu. 

(’73) 19 Suth W R 170 (170) (DB), Taeun v. Shib Chunder. 

(’66) 6 Suth W R 230 (231) (DB), Bissonath v. Brojonatli. 

( 87) 14 Cal 451 (456) (DB), Baijnath v. Moheswari. 

(’86) 12 Cal 583 (587, 589) (FB), Bhobo Sundari v. Rakhal Chunder. 

(’86) 12 Cal 138 (140) (DB), Gonesli v. Shoda Nund. 

(’68) 3 Agra 129 (130) (DB), Nowab Qholam Rusool v. Mt. Fujjoo. 

(’68) 3 Agra 184 (185) (DB), Qhossee Lall v. Gaind Lall. 

(73) 5NWPHCR2D (30) (DB), Rughonath v. Ram Qopal. (Sale could become 

absolute by agreement and act of parties without following the procedure under 
the Regulation.) 

( 67) 2 Agra 176 (177) (DB), Goordyal v. Mt. Hunskoontver. (Do.) 

(’68) 3 Agra 358 (359) (DB), Jeorakhun v. Hookum Singh. 

(’89) 11 AH 164 (171) : 1889 All W N 48, A jaib Nath v. Mathura. 
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Regulation xvii of 1806 was, however, applicable only to Bengal but 
!t was adopted even in Provinces where it was not in force, as a cursus 
Sections 7 and 8 of the Regulation were declared to be in force 
in the Punjab by s. 3 of the Punjab Laws Act, IV of 1872 . 

The Transfer of Property Act repealed the Regulation as well as 
the Punjab Laws Act, 1872, so far as it related to the Regulation, but 
as the Act itself does not extend to the Punjab, the Regulation is still 
in force in the Punjab. 19 Sections 7 and 8 of the Regulation only laid 
down rules of procedure. 

Section 2 cl. (c) of this Act provides that all lc^jal relations consti¬ 
tuted before the Act came into force are left unaffected, and, as has 
been seen in the Notes on that section, this does not apply to rules of 
procedure. Therefore, it was held that even if a mortgage was executed 
while the Regulation was in force, the mortgagee, if he wanted to fore¬ 
close after this Act had come into force, must follow the procedure laid 
down in the Transfer of Property Act (now transferred to the Code of 
Civil Procedure). 20 


The Regulation had no force in Madras and the law in that Presi¬ 
dency as laid down by decisions up to the year 1858 21 was the same as 
it was in Bengal before the Regulation, namely, that the contracts were 
enforceable according to the strict terms thereof and that the interest of 
the mortgagee became absolute according to the terms of the contract 
by the mere failure of the mortgagor to redeem within the stipulated 
time. But in the year 1858, the Court began to apply the English 
doctrine of the equity of redemption in such cases, and the mortgagor 
was held entitled to redeem even after breach of the condition. 22 This 
was disapproved by their Lordships of the Privy Council in the case of 
Pattabhiramier v. Vencata Bow Naicken 23 decided in the year 1870. 
Their Lordships observed that what was known as “the equity of 


(’84) 6 All 344 (350) : 1884 All W N 110 (DB), Tawakkul Rai v. Lachman Rai. 
(’74) 22 Suth W R 539 (540) (DB), Suroop Chunder v. Molicnder Chunder. 

18. (’73) 13 Beng L R 205 (213) : 3 Sar 279 (PC), Gokul Das v. Kirparam. 

(’95) 8 C P L R 113 (120), Laxaman Devideen v. Baju Bai. (7 C P L R 22 and 

7 C P L R 29, held no longer good law in view of 13 Beng L R 205 (PC).) 

(•14) 1 AIR 1914 Lak 274 (274): 22 Ind Cas 680 (DB), Sami Mai v. Murli Dhar. 

19. (’33) 20 AIR 1933 Lak 174 (175) : 145 Ind Cas 159, Badri Das v. Besti. 

[See also (’33) 20 AIR 1933 Lab 676 (677) : 14 Lab 640 : 144 Ind Cas 390 (DB), 

Mahesha Mai v. Natha Mai.] 

20. (’26) 13 AIR 1926 All 667 (668) : 96 Ind Cas 93, Kharag Singh v. Kidlia. 
(’84) 6 All 262 (267, 268) : 1884 All W N 79 (FB), Ganga Sahai v. Kishen Saha*. 

(Stuart, J., contra.) 

21. See the cases cited in (1869-70) 13 Moo Ind App 560 : 15 Suth W R 35 (PC), 
Pattabhiramier v. Vencata Row. 

22. Sec the cases cited in (1869-70) 13 Moo Ind App 560 : 15 Suth W R 35 (PC), 
Pattabhiramier v. Vencata Row. 

(1865) 2 Mad HCR 420 (421) (DB), Nallana v. Palani. 

(1865) 2 Mad HCR 450 (450) (DB), Gurusami v. Swaminadha. 

[Sec also (’75) 7 Mad H C R 6 (12) (DB), Sri Rajah Lakshin i Chellioli v. 
Krishna Bhupati. (Deed held to be sale.)] 

23. (1869-70) 13 Moo Ind App 560 (569, 571, 572) : 15 Suth W R 35 (PC). 
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redemption” in the law of England depended upon the doctrine estab¬ 
lished by Courts of Equity that the time stipulated in the mortgage was 
not of the essence of the contract and that such a doctrine was unknown 
to the ancient law of India. Their Lordships, however, remarked : 

“It must not be supposed that, in allowing this appeal, their 
Lordships design to disturb any rule of property established by 

judicial decisions so as to form part of the law of the forum 

wherever such may prevail, or to affect any title founded thereon.” 

In the Province of Bombay also the view taken up to the year 
1864, was the same as that taken in Madras up to the year 1858. But 
in 1864 the Court adopted the later Madras view 24 w’hich, as in Madras, 
was followed even after the decision in PattabJiirama Iyer's case. In 
this state of affairs the question came on again before the Privy Council 
in Thumbusawmy v. Hossain Roivthen 25 and it w r as held by their 

Lordships that the departure from the original line of decisions both 

in Madras and Bombay was wrong, but in view of the great hardship 
that might be caused to persons whose titles may have come into 
existence on the basis of the Madras and Bombay decisions, their Lord- 
ships suggested, without deciding, a rule of guidance to be followed in 
future cases, in the following words : 

“On a stale claim to redeem a mortgage, and dispossess a 
mortgagee who had before 1858, acquired an absolute title, there 
would be strong reasons for adopting the former course. In the 
case of a security, executed since 1858, there would be strong 
reasons for recognizing and giving effect to the Madras authorities, 
with reference to which the parties might be supposed to have 
contracted.” 


After the decision in Thumbusawmy's case, where the claim arose 
out of a conveyance executed before 1853, redemption was not allowed 
after the due date 28 while in cases of conveyances executed after 1858 , 
the rule according to the Madras decisions was followed and redemp.' 
tion was allowed even after the due date . 27 In the undermentioned 

24. (’72) 9 Bom H C R 69 (78) (SB), Shankarbhai v. Kassibhai. 

(■72) 9 Bom H C R 79 (82) (SB), Krishnaji v. Ravji. 

(1864) 1 Bom H C R 199 (202, 203) (SB), Ramji v. Chinto. 

(’68) 2 Bom H C R 214 (218) (DB), Anandrav v. Ravji. (1 Bom H C R 199 (SB) 
followed.) ' ’• 


25. (’76) 1 Mad 1 (23): 21 Ind App 241 (PC.) 

26. (’81) 3 Mad 26 (30) (DB), Bapirazu v. Kamarazu. 

(’84) 8 Mad 185 (191, 192) (DB), Mallikarjunudu v. MaUiharjuntidu. 

2 (Ll'nttog 4 ) Ma<i 179 <190) (FB) ' Ramasami T - Samiyappanaydkan. (tones, J„ 
C01) 14 Mad L Jour 347 (349) (DB), Ka rupun Servai y. Alagar* JCouudon 
'gi“ f 2aT ) : 1 Mad L 677 (DB) - y. VgnUyya, 

<■") 28 114 (118) (DB), Ramayya y. Kruhnamma. 

nal^HC,X " <33) ■ 25 “ °" 108 (DB) ' v. 
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cases- of Burma and Sind where the Transfer of Property Act did not 
apply, Thumbusatumy's case was followed and it was held that the 
contract executed itself and that the right of redemption was lost. The 
Bombay High Court, however, even after the decision in Thumbusawmy's 
case continued to adopt its own view and allowed redemption after the 
due date, and held that Thumbusawmy's case did not have the effect 
of overruling the course of decisions in that Presidency. 29 

The incidents of a mortgage by conditional sale as it prevailed 
before I8S2 have now been embodied in S. 59, cl. (c). 30 As observed by 
their Lordships of the Privy Council in Balkishen Das v. Legge 31 “in 
enacting cl. (c) of s. 58 it may be assumed that the framers of it intended 
to state the existing law and practice in India.” See also the under¬ 
mentioned cases. 32 

Ostensible sales: 

For a mortgage by conditional sale under cl. (c) there must, to 
begin with, be an ostensible sale, 32& i. e., a transaction which bears the 


(’17) 4 AIR 1917 Mad 232 (232) : 34 Ind Cas 475 (DB), Bikkina Ramayya v. 
Adabala Seshaya. (Mortgage deed executed in 1879—Redemption allowed.) 

(’26) 13 AIR 1926 Mad 386 (387) : 93 Ind Cas 338 (DB), Ramalinga Mudaliar v. 
Arunachala Mudali. 

(’41) 28 AIR 1941 Mad 666 (669) : 198 Ind Cas 309 (DB), Venkaiasubbiah Clietty 
v. Junnna Mosque. (Mortgages of 1873 and 1880.) 

[ See also (’83) 6 Mad 339 (341) (DB), Mavulali Amirudin v. Sobhanadri. (Docu¬ 
ment before 1858 — Held , time fixed not of the essence of the contract— 
Redemption allowed after due date.)] 

28. ('15) 2 AIR 1915 Low Bur 147 (148) : 27 Ind Cas 868, Ma Ngwe v. Ma Tha 
Elay. 

(1900) 1 Low Bur Rul 192 (193), Maung Naung v. Ma Bok Son. 

(’17) 4 AIR 1917 Low Bur 39 (39) : 40 Ind Cas 863, Maung Ma La v. Maung 
Chot. (Case before S. 60 was extended to Burma.) 

(’17) 4 AIR 1917 Low Bur 178 (178) : 36 Ind Cas 959 (DB), Abdul Hamid v. 
Durriah Bibi. 

(’27) 14 AIR 1927 Sind 46 (48) : 97 Ind Cas 725 (DB), Ramsingh Jabalsingh v. 
Parsram. 

(’13) 19 Ind Cas 428 (429) : 6 Sind L R 178 (DB), Framji v. Sullemanji. 

29. (’83) 7 Bom 139 (145) (DB), Kanayalal v. Pyarabai. 

(’90) 14 Bom 78 (81) (DB), Abdul Rahim v. Madhavrav. 

(’90) 14 Bom 19 (23) (DB), Ramchandra v. Janardhan. 

(’04) 6 Bom L R 630 (630) (DB), Nagindas v. Kara Jesang. 

(’77-78) 2 Bom 231 (238) (DB), Bapuji Apaji v. Senavaraji Marvadi. 

30. (’14) 1 AIR 1914 P C 36 (36) : 36 All 195 : 41 Ind App 84 : 23 Ind Cas 355 
(PC), Bakhtawar Begam v. Husaini Khanum. 

(’27) 14 AIR 1927 All 137 (140) : 48 All 787 : 98 Ind Cas 961 (DB), Lalta Prasad 
v. Jugdish Narain. 

[Sec also (’06) 29 Mad 531 (532) (DB), Kola Venlcatanarayana v. Vuppala 
Ratnam.'] 

31. (1900) 22 All 149 (160) : 27 Ind App 58 (PC). 

32. (’14) 1 AIR 1914 Cal 823 (823) : 25 Ind Cas 93 (DB), Mahomed Mozaffar 
Ali v. Asraf Ali. 

(’ll) 10 Ind Cas 630 (631) (DB) (All), Balbhadar v. Birjraj Rai. 

32a. (’21) 8 AIR 1921 Mad 12 (16) : 43 Mad 589 : 57 Ind Cas 724 (FB), Venkiah 
v. Donga Pallayi. 
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appearance of a sale, but is not really that of which it bears the 
appearance. 32b The sale being merely an ostensible one, the mortgagor 
does not lose his title or the right to possess the property 33 though, as 
has been seen already, possession also may be transferred. Where the 
document purports to be a mortgage only but says that on default of 
payment the land is to be regarded as sold, it is not a mortgage by 
conditional sale. 31 


Personal liability : 

There is no covenant to pay in a mortgage by conditional sale. 36 
This characteristic chiefly distinguishes it from an English mortgage. 

The absence of a personal covenant does not render the transaction 
any the less a debt secured by immovable property. See Note 35. 


“On default of payment of mortgage-money on a certain date”: 

The words “on a certain date” mean “on or before a certain 
date”. 36 


It was held in the undermentioned case 87 that the fixing of a 
certain date for payment was an essential ingredient of this mortgage. 
The High Court of Madras has held that the words “on a certain date" 
refer to the default in the second clause and not to the payment in the 
third and fourth clauses. 38 In the case noted below 3 " it was held that 


(’40) 27 AIR 1940 Cal 486 (487) : I L R (1940) 2 Cal 573 : 194 Ind Cas 508 (DB), 
Mahendra Nath v. Ealipada Haidar. (By a document described as a mortgage 
by conditional sale, the possession of the properties was delivered over to the 
mortgagees and the stipulation was that they would enjoy the usufruct and credit 
the same towards interest—The document mentioned a due date for payment of 
entire mortgage debt and provided that in default of payment on or before that 
date the mortgagee would be entitled to foreclose and that the conditional sale 
would then ripen into an absolute sale —Held that the transaction was not a 
usufructuary mortgage but a mortgage by conditional sale.) 

(’17) 4 AIR 1917 Cal 217 (217) : 40 Ind Cas 371 (DB), Afsar Shaikh v. Saurava 
Sundari. 

(’26) 13 AIR 1926 Bom 107 (109) : 91 Ind Cas 330 (DB), Aswath Narayan v. 
Chimabai Qopalrao. (AIR 1921 Mad 12 (F B) followed.) 

32b. (’29) 16 AIR 1929 All 174 (174) : 116 Ind Cas 807, Mumias Begam v. Ut. 
Lachhmi. 


33 . (’39) 26 AIR 1939 Nag 287 (294) : 189 Ind Cas 273 (DB), Qangaprasad v. 
Iticari Singh. 

34 . (’21) 8 AIR 1921 Mad 12 (16) : 43 Mad 589 : 57 Ind Cas 724 (DB), Venkiah 
v. Donga Pallayi. 

(’31) 14 Nag L Jour 31 (32, 33) (Rev), Pandharinath Tukaram v. Zasba. 

35 . (’17) 4 AIR 1917 Nag 57 (57) : 46 Ind Cas 326, Anandrao v. Tukaram 

(’20) 7 AIR 1920 Nag 244 (244) : 58 Ind Cas 30, Jethamal v. Saroo. 

36 . (’14) 1 AIR 1914 Cal 823 (823, 824) : 25 Ind Cas 93 (DB), Md. Mieaffar Ali 

AIR Cal 825 ( 825 > : H4 Ind Cas 81 (DB), Bimala Charon v. 
Abdul Rahman. (If the mortgage deed contains a clause that the mortgage would 
be turned into an out-and-out sale on the expiry of a certain period a clause which 
*? essentud for a mortgage by conditional sale under S, 68, Transfer of Property 
Act the deed ,s not an out-and-out sale to begin with, but only a mortgage by 
Mnditional sale, although the deed contains the word (B.krita) meaning ''sold "1 

38 . (28) 16 AIR 1928 Mad 28 (82, 84) : 106 Ind Cas 158 (DB), Smut J 
ayyar v. Sttarama Ayyar. 

^iSkLtan. 1925 °“' 1151 (U53) : 90 lad C “ 100 (DB) ' Md ' Uman v ' 
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the absence of the mention of a certain date was no indication that the 
transaction was not a mortgage. 


32. Distinction between mortgage by conditional sale 
and a mere conditional sale. — A mortgage by conditional sale 
is a transaction essentially different from a sale with a condition of 
repurchase. In the latter, the ownership vests in the transferee from 
the date of the document, and there is no question of any debt being 
in existence after the date of the transaction. Further, the right of 
re-purchase can be exercised only on a strict compliance with the terms 
of the agreement. 1 In the former the debt subsists and the right to 
redeem remains with the debtor. 2 


Where a deed hypothecated property with a stipulation that in 
default of payment within a stipulated period, or if the mortgagor dies 
without payment within that period, the transaction should be a 
“complete sale”, it was held by their Lordships of the Privy Council 
that the transaction was a mortgage by conditional sale. 3 

A cosbarer of a patti took possession of the share of another 
cosharer under an agreement that any sharer who pays the revenue due 
by a defaulting sharer should take possession of such defaulting sharer’s 
share without power of transfer and without liability for rendition of 
accounts; on failure of the defaulter to pay the amount within 12 years, 
the possessor should be the owner of it. It was held that the transaction 
was a mortgage by conditional sale. 4 


33. Sale or mortgage. —Questions very often arise as to whether 
a particular transaction, whether consisting of a single document or 
consisting of two documents, one a sale and the other an agreement 
to reconvey is an out and out sale or a mortgage. The form of the 
transaction may give rise to a presumption that the transaction is what 
it purports to be. Where the transaction is apparently a sale, the onus 
of showing that it is a mortgage lies on the person who contends against 
the tenor of the deed. 1 Similarly, where the document is apparently a 
mortgage, the onus is on the person who alleges it to be a sale to prove 
it. 2 The form of the transaction is not, however, the final test. The true 
test is the intention of the parties in entering into the transaction. 


Note 32 

(•25) 12 AIR 1925 Oudh 533 (534): 89 Ind Cos 484 (DB), Sumeshar Dalt Singh 

[' (*9)*26 AIR fc 1939 Cal 730 (731): 185 Ind Cas 393: ILR (1940) 1 Cal 133 (DB), 

“(W) 28 An T 496 6 (507) G “33 Ind App 107 (PC) Hub AH v. 

, ( 04) 26 All 337 (341) : 1 All L Jour 48 (DB), Jaxram v. Mak 

Note 33 

(•34) 21 AIR 1934 Nag 18 (19) : 149 Ind Ou 354, 

17)4 Imm 7 ™w 7 Bnrm U61): 35 Ind cT.336, Mnung Ky a Hnin v. Ma, mg 

P0 ( 4)7 2 AIR 1925 Rang 377 (379) : 3 Rang 367 : 90 Ind Cas 1011, A. T. A. R. 

! f riei 3 MB meYc7m : 43 Ind App 284 : 38 All 570 : 36 Ind Cas 38 
[PC), Jhanda Singh v. Wahib-ud-din. 
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If the parties intended that the transfer was only by way of security , 
the transaction would be a mortgage. 4 But if the parties intended a 
permanent transfer the transaction would be a sale even though the 
deed happens to be in the form of a mortgage. 5 The question whether 


(’26) 13 AIR 1926 Bom 497 (507): 98 Ind Cas 634: 50 Bom 566(FB), Harkisandas 
v. Bai Dhanu. 

f 41) 28 AIR 1941 Oudh 479 (481) : 16 Luck 769 : 194 Ind Cas 417 (DB), Mehdi 
Husain v. Mohammad Jaicad. (Held on facts a mortgage.) 

(’27) 14 AIR 1927 All 321 (323) : 49 All 405 : 104 Ind Cas 504 (DB), Mathura 
Kurmi v. Jagdeo Singh. 

(’40) 27 AIR 1940 Bom 225 (227) : I L R (1940) Bom 453 * 189 Ind Cas 561 (DB), 
Gurunath Balwant v. Suryakant. 

(’16) 3 AIR 1916 Bom 215 (215,216): 40 Bom 378: 34 Ind Cas 414 (DB), Narayan 
v. Vigneshwar. 

(’98) 1898 Bom P J 239 (241) (DB), AmraUal Bamdas v. Bavajx Monji. 

(’04) 6 Bom L R 630 (631) (DB), Nagindas v. Kara Jcsang. 

(’98) 22 Bom 245 (251) (DB), Bapu v. Bhavani. 

(’95) 1895 Pun Re No. 100 (FB), Jagdish v. Man Singh. 

(’28) 15 AIR 1928 Lah 726 (727): 109 I.C. 26 (DB), Budhu Ram v. Uttam Chand. 

•(’29) 16 AIR 1929 All 174 (178) : 116 Ind Cas 807, Jit. Munitaz Begam v. Mt. 
Lachhmi. 

(’ll) 9 Ind Cas 140 (141): 33 All 337 (DB), Ghulam Nabi Khan v. Niaz-un-nissa. 

•(’23) 10 AIR 1923 All 586 (587) : 45 All 581 : 77 Ind Cas 572 (DB), Bishambar 
Nath v. Muhammad TJbaid TJllah Khan. 

(’31) 18 AIR 1931 Rang 210 (211) : 9 Rang 452 : 134 Ind Cas 221 (DB), Gnana 
Sunderam v. Vulcan Insurance Co. Ltd. 

f 19) 6 AIR 1919 Mad 1 (5) : 42 Mad 407 : 50 Ind Cas 205 (FB), Muthuvelu 
Mudaliar v. Vythilinga Mudaliar. 

(’25) 12 AIR 1925 Mad 37 (38) : 84 Ind Cas 505, Ganesha Mudaliar v, Gnanasi. 
khamani Mudaliar. 

(’15) 2 AIR 1915 Mad 656 (657) : 26 Ind Cas 1 (DB), Singaram Chettiar v. KaU 
yanasundaram Pillai. 

(’31) 18 AIR 1931 Lah 258 (259) : 12 Lah 488 : 130 Ind Cas 526 (DB), Mihan 
Chand v. Ishar Das. 

[See also (’31) 18 AIR 1931 Bom 371 (374) : 134 Ind Cas 337 (DB), Kuppa 
Krishna v. Mhasti Goli .] 

-4. (’94) 21 Cal 882 (898) : 21 Ind App 96 (PC), Kader Moideen v. Nepean. 

(’06) 8 Bom L R 764 (770) (DB), Krishna Bai v. Rama. (Per Heaton, J.) 

(’31) 18 AIR 1931 All 196 (197): 129 Ind Cas 550, Kanhaya Lai v. Tulsi Pershad, 

( 30) 17 AIR 1930 All 101 (102) ; 124 Ind Cas 405 (DB), Qobardhan v. Rag hub ir 
Singh. 

(’26) 94 Ind Cas 756 (758) (DB) (Mad), Mtihammad Yakub Saheb v. Mahaboo 
Bibi. 

(’75) 8 Mad H C R 31 (35) (DB), Mashook Ameen Suzzada v. Marem Reddy. 

•(’10) 6 Ind Cas 512 (512) (DB) (Mad), Madho Koro v. Gopa Bandhu Nippako. (If 
all indicia showing relation of a debtor and creditor are present, an inurnment 
will not operate as a sale merely because it provides that the alienee would re¬ 
transfer the property to the alienor if the debt would be paid up by the alienor 
within a certain period.) 

(’25) 12 AIR 1925 Mad 37 (39) : 84 Ind Cas 505, Ganesha Mudaliar v. Gnanasi- 
Khamani. 

(’28) 15 AIR 1928 Mad 28 (39): 106 Ind Cas 158 (DB), Padmanabha Ayyar v. 
Sxtarama Ayyar. 

(’28) 15 AIR 1928 Mad 690 (700): 110 Ind Cas 837 (DB), Sutharsanachariar v. 
Samarapurx Chettiar. 

*5. (’95) 1896 Pun Re No. 100 (FB), Jagdish v. 3fan Singh. (Case of pre-emption.) 

T.P.75. 
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a document which is ostensibly a sale deed is intended to he only a 

pretence for a mortgage deed is in every case a question of fact to be 

determined on the contents of the document and the surrounding 

circumstances. 6 A mortgage is none the less a mortgage because its 

terms are onerous 7 or because its terms are such as to render redemp¬ 
tion impossible. 8 

It is only where the deed of sale and the contract to repurchase 
are parts of one and the same transaction that the sale could be a 
mortgage, but the mere fact of singleness of the transaction though a 

strong piece of evidence, is not conclusive that the transaction is a 
mortgage. 9 

It cannot be said broadly that where there is an ostensible sale 
subject to the condition of repurchase the transaction must necessarily 
always he a mortgage by conditional sale. It will be for the person 
pleading that it is an out and out sale, to establish it. In the absence of 
such proof it must be held to be a mortgage. 10 

In England, the law r s of evidence permit the establishment of facts 
showing the intention of the parties by proof at large. But in this 
country the matter of evidence is governed by s. 92 of the Evidence Act. 

(’77) 2 Bom 113 (116) : 2 Ind Jur 174 (DB), Subliabhat v. Vasudevbhat. (A 
deed which, on the face of it, was described as a mortgage, stated that the grantee 
was already in possession under a previous mortgage by the grantor, and was under 
the new deed to receive the profits in liquidation of interest so far as they would 
go, and that the grantor was not to be liable to repay the principal money or such 
balance of interest (if any) as might accrue upon it, unless he adopted a son, and 
the grantee, unless that event happened, was to enjoy the property conveyed in 
right of purchase for the sum due to him, both on account of principal and interest 
— Held that such a deed was a sale liable to be converted into a mortgage, and 
not a mortgage liable to be converted into a sale.) 

(’17) 4 AIR 1917 Mad 368 (369, 370) : 36 Ind Cas 393 (DB), Maruthai Goundan 
v. Dasappa Goundan. 

(’25) 12 AIR 1925 Mad 37 (39): 84 Ind Cas 505, Ganesha Mudaliar v. Gnanasika 
mani Mudaliar. 

(’31) 18 AIR 1931 Lah 258 (260) : 12 Lah 488 : 130 Ind Cas 526 (DB), Mihan- 
Chand v. Jshar Das. 

(’90) 3 C P L R 154 (155), Tarachand Marwari v. Jaikisan Madnaji. (A mort¬ 
gage is a temporary transfer and the fact that it may result in a permanent 
transfer cannot be deemed to make it a permanent transfer.) 

6 . (’34) 21 AIR 1934 Nag 18 (20) : 149 Ind Cas 354 , Ramnarayan v. Ramratan. 
(’41) 28 AIR 1941 Oudh 479 (481) : 16 Luck 789 : 194 Ind Cas 417 (DB), Mehdi 

Husain v. Mohammad Jawad. 

(’41) 28 AIR 1941 Oudh 582 (584) : 195 Ind Cas 828 (DB), Shambhu Singh v. 
Jagdish Bakhsh Singh. 

7. (’28) 15 AIR 1928 Oudh 103 (104):101 Ind Cas 282:2 Luck 470 (DB), Sarfaraz 
Singh v. Balesliivar Prasad. 

8. (’19) 6 AIR 1919 Oudh 374 (375) : 52 Ind Cas 892, Mata Din v. Kewal. 

(’13) 19 Ind Cas 679 (682) : 16 Oudh Cas 9 (DB), Majida Bibi v. Fazl Karim. 
(’12) 14 Ind Cas 8 (9) : 15 Oudh Cas 1 (DB), Badri Sxngh v. Chandika Bakasli 

Singh. 

9. (’27) 14 AIR 1927 All 321 (327) : 49 All 405: 104 Ind Cas 504 (DB), Mathura 
Kurmi v. Jagdeo Singh. 

10. (’29) 16 AIR 1929 All 619 (619): 119 Ind Cas 108 (DB), Man Singh v. Guman. 
Singh. 



MORTGAGES ETC., DEFINED 


1187 


In Mating Kyin v. Ma Shwe Law 11 Lord Shaw in delivering the 
judgment of the Board said: 

“The principles of equity which are universal forbid a person 
to deal with an estate which he knows that he holds in security as 
if he held it in property. But, to apply the principles, you must 
be placed in possession of the facts, and facts must be proved 
according to the law of evidence prevailing in the particular 
jurisdiction. In England, the Laws of Evidence, for the reasons 
set forth in Lincoln v. Wright 12 and other cases, permit such facts 
to be established by a proof at large, the general view being that, 
unless this were done, the Statute of Frauds would be used as a 
protection or vehicle for frauds. But in India, the matter of evidence 
is regulated by S.92 of the Indian Evidence Act, and it accordingly 
remains to be asked, what is the evidence which under that statute 
may be competently adduced ? ” 

It is now definitely settled by their Lordships of the Privy Council 
in Balkishen Das v. Legge 13 that, as between the parties to the 
document or documents, the intention to treat the transaction as an 
out and out sale, or as a mortgage, must be decided on a consideration 
of the contents of the documents themselves with such extrinsic evidence 
of surrounding circumstances as may be required to show in what 
manner the language of the documents is related to existing facts. Oral 
evidence of such intention is not admissible by virtue of S. 92 of the 
Evidence Act. See also the undermentioned cases to the same effect. 14 

11. {'17) 4 AIR 1917 PC 207 (209) : 45 Cal 320: 44 I A 236 : 42 Ind Cas 642 : 9 
Low Bur Rul 114 (PC). 

12. (1859) 45 E R 6 (9) : 4 De G & J 16 : 5 Jur (n s) 1142 : 7 W R (Eng) 350 : 
124 R R 133. 


13. (WOO) 22 All 149 (158, 159) : 27 Ind App 58 (PC). (On appeal bom 19 
All 430.) 

14. (-02) 26 Bom 252 (256) : 3 Bom L R 778 (FB), Tukaram v. Ram Chand 

P ° 226 (227 > : 47 Mad 729 • 51 ^ d 305 : 82 Ind Cas 993 
(PC), Dhanaraja Girji v. Parlhasaradhi. 

( 16) 3 AIR 1916 P C 49 (50) : 38 All 570 : 43 Ind App 284 : 36 Ind Cas 38 (PC) 
Jhanda Singh v. Wahid-ud-din. ' 

(’14) 1 AIR 1914 Oudh 366 (367) : 26 Ind Cas 706, Baldeo Prasad v. Chet Ram 
(’26) 98 Ind Cas 497 (497) (All), Abdur Rahman v. Ahmadtdlah. 

^ 153 < 164 > : 32 Ind c *s 192 (DB), Mahomed Qasim v. Shea 

£2 J* A l 195 (199 ’ 200) : 1892 Ah W N 42 (DB), Ali Ahmad v. Rahamatullah 
1929 A 1 174 (1?8) : U6 ** CaS 8 ° 7, ML Mumta * v. ML 

f e2 iH?T pK^., 86 Bom 93 (DB) ' ^ ** “ * 

<22 9 Ind Cas 941 < 942 ) : 85 Bon » 331 (DB), Somana v. Qadiaeva (Do ) 

89 20 ^ B1 £?& y ' S ““ ^ and - 

{ fZZ “IX 106 “ 0M 293 : 6 r “ k 644 «“>■ ^ 

('09) 4 Ind Cas 257 (258) : 84 Bom 59 (DB) Snnnim _ 

^ '' “ ^ m ’ 104 lnd Ca3 504 [DB >Zthur a 
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‘t. SaL 5I ^r 4 Z 073 ' 107?) : 29 Int ' °“ 898 (DB) ' Kala «« K ™ lhi 

<:?!> f Cas 113 < 114 ) <DB) (Cal), Chandi Charm v. NaMn Chandra 

o? CI. m! 68 | - 684 ? : 5 1 l0d CaS 681 (DB) ’ Nazir AH v - The Collec ‘o’- 

of Chittagong. (The claim to redeem on the footing that the transaction was a 

mortgage and not a sale made after a lapse of 26 years ) 

C19) 6 AIR 1919 Cal 1077 (1077, 1078) : 48 Ind Cas 465 (DB), Chandra Mom 
Lhoxcdhuran 1 v. C. B. Gregsen. (Where parties to a document style it as a 
hotkobala words that indicate a mortgage by way of conditional sale, and all the 
terms contained in the document are consistent with the terms of a mortgage by 
way of conditional sale the proper construction is that the document is a mort"a»e 
by way of conditional sale.) ° ° 

(’33) 20 AIR 1933 Cal 381 (382) : 60 Cal 167 : 144 Ind Cas 220, Altapali Khan v. 
Uzirali Khan. 


(’29) 16 AIR 1929 Cal 548 (550, 553) : 119 Ind Cas 803 (DB), Sisir Kumar v. 
Naran Chandra. 

(’13) 21 Ind Cas 90 (90) (DB) (Cal), Abdul Gaf/ur v. Jamal. 

( 21) 64 Ind Cas 583 (584) (DB) (Cal), Madhab Charan v. Rajani Mohan Das. 

(’66) 5 Suth W R 68 (68, 72, 76) (FB), Kashi Nath Chatterjee v. Chundi 
Charan Banerjee. 

(’66) 5 Suth W R 76 (76, 78) (FB), Moolook Chant v. Kooloo Chunder. 

(’14) 1 AIR 1914 Cal 823 (823) : 25 Ind Cas 93 (DB), Mahomed Mozaffer Ali v. 
Asraf Ali. 

(’26) 13 AIR 1926 Cal 458 (459) : 87 Ind Cas 546 (DB), Chandra Kumar v. Alam 
Khan. 

(’01) 28 Cal 289 (291, 292) : 5 Cal W N 326 (SB), Mamomed Ali Hosain v. 
Nazar Ali. 


(’25) 12 AIR 1925 Cal 1151 (1152) : 90 Ind Cas 100 (DB), Md. Usman v. Abdul 
Rahman. (In construing a document between Mahommadans in order to find 
whether the transaction is a mortgage by conditional sale or an out and out sale, 
it should be remembered that documents are executed by Muhammadans in which 
they conceal, or at least try to conceal, the real nature of the transaction and 
attempt to make out that the transaction is an out and out sale, although as a 
matter of fact the intention of the parties is to create a mortgage.) 

(’79) 3 Cal L R 386 (390) (DB), Ram Doyal Bajpie v. Heera Lall Paray. 

(’06) 30 Bom 119 (121) : 7 Bom L R 669 (DB), Dattoo v. Ramchandra. 

(’06) 30 Bom 426 (429) : 8 Bom L R 553 (DB), Abaji v. Laxman. 

(1900) 2 Bom L R 1058 (1062) (DB), Maruti v. Balaji. 

(’31) 18 AIR 1931 Bom 371 (374) : 134 Ind Cas 337 (DB), Kuppa Krishna v. 
Mhasti Goli. 

(’25) 12 AIR 1925 Bom 288 (288): 87 Ind Cas 804 (DB), Ram Chandra Hanmant 
v. Kashinath Laxman. 

(’40) 27 AIR 1940 Bom 1 (3) : 186 Ind Cas 307 (DB), Gulabchand v. Narayan. 
(’26) 13 AIR 1926 Bom 107 (110) : 91 Ind Cas 330 (DB), Aswath v. Chimabai. 
(Per Madgavkar J.) 

(’20) 7 AIR 1920 Bom 117 (118) : 44 Bom 961 : 58 Ind Cas 406 (DB), Namdev v. 
Dhondu. 

(’07) 3 Nag L R 19 (31), Gujarmal v. Sitaram. 

(’34) 21 AIR 1934 Nag 18 (19) : 149 Ind Cas 354, Ramnarayan v. Ramratan. 

(’07) 3 Nag L R 97 (99), Dhoundu Pandit v. M ah ant Daulatpuri. 

(’34) 21 AIR 1934 Pat 217 (219) (DB), Rameshwar Narain v. Pani Ram. 

(’24) 11 AIR 1924 Rang 57 (58) : 82 Ind Cas 610:1 Rang 472 (DB), Maung Wala 
v. Mg Shwe Gun. 

(’31) 18 AIR 1931 Rang 210 (211) : 134 Ind Cas 221 : 9 Rang 452 (DB), Gnana- 
sundaram v. Vulcan Insurance Co., Ltd. 

(’19) 6 AIR 1919 Low Bur 140 (140) : 45 Ind Cas 860, V enkatachallum v. Ma 
Tun E. 
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There has been a conflict of opinions on the question whether 
evidence of the conduct of parties can be let in to show the intention 
of the parties, one view being 10 that such evidence is admissible, the 
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(’18) 5 AIR 1918 Low Bur 26 (27) : 45 Ind Cas 931 (DB), Hardum Singh v. Mg. 
Po Htu. 

(’13) 19 Ind Cas 729 (729) : 6 Sind L R 245 (DB), Bilawal v. Choithram. 

(*23) 10 AIR 1923 All 586 (588) : 77 Ind Cas 572 : 45 All 581 (DB), Bishamber- 
nath v. Muhammad Ubaid Ullah Khan. 

(’ll) 9 Ind Cas 140 (141) : 33 All 337 (DB), Ghulam Nabikhan v. Niaz-un-Nissa. 
(’15) 2 AIR 1915 Lah 174 (175): 26 Ind Cas 426 (DB), Ghaman v. Kanhaya Mai. 
(’29) 16 AIR 1929 Lah 530 (531) : 119 Ind Cas 767, Muhammad Shah v. Jiwan 
Shah. 

(’08) 11 Oudh Cas 95 (98), Zaki-ud-din Khan v. Ahram-ud-din Khan. 

(’14) 1 AIR 1914 Mad 37 (39) : 22 Ind Cas 4 (DB), Palaniappan v. Subbaraya 
Gounden. 

(’18) 5 AIR 1918 Mad 500 (501) : 42 Ind Cas 827 (DB), Venhatasubba Sastrial v. 
Subrahmania Aiyar. 

(’21) 8 AIR 1921 Mad 498 (500) (DB), R. B. N. Gyanagerji v. R. P. P. Rayanim 
Garu. 

(’28) 15 AIR 1928 Mad 690 (696) : 110 Ind Cas 837 (DB), SutJiarsana Chariar v. 
Samarapuri Cheltiar. 

(’33) 20 AIR 1933 Lah 104 (104) : 141 Ind Cas 494, Milkhi Ram v. Gujar Mai. 
(’25) 12 AIR 1925 Bom 501 (503) : 93 Ind Cas 924 : 49 Bom 662 (DB), Martand 
Trimbak v. Amritrao Raghojirao. (Oral evidence is not admissible to prove that 
a document which on the face of it is a sale-deed was really intended to operate 
as a mortgage.) 

(’28) 15 AIR 1928 Nag 182 (184) : 107 Ind Cas 201, Kaluram v. Gajasa. (Do.) 
[But see (1864) 1 Suth W R 22 (22) (DB), Kashinath Roy v. Nowcowry 
Koondoo. (No longer good law.)] 


15. (’98) 25 Cal 603 (608) : 2 Cal W N 562 (FB), Preonath Shaha v. Madhu 
Sudan Bhuiya. 

(’20) 7 AIR 1920 Cal 683 (684) : 57 Ind Cas 681 (DB), Nazir Ali v. The Collector 
of Chittagong. 

(’66) 5 Snth W R 104 (105) (DB) Kasheessuree Dossee v. Wooma Churn Doss. 

(’66) 5 Suth W R 68 (72, 76) (F B), Kasheenath Chatterjee v. Chudy Churn 
Banerjee. (Although evidence of the acts and conduct of the parties is admis¬ 
sible in suits in which third parties are not concerned the rights of a third party 
acting bona f%de upon the faith of an absolute sale would not be affected even 
by the acts or conduct of the original parties and the third party would not be 
precluded by such acts or conduct from having effect given to the contract as 
expressed by the writing.) 

(’66) 5 Suth W R 76 (77, 78) (FB), Moolook Chand Surma v. Kooloo Chunder 
Surma. (Do.) 

(’72) 18 Suth W R 256 (257) (DB), Baneshur Das v. Banee Madhub Doss. 

(’73) 19 Suth W R 333 (334) (DB), Nundolall Mitter v. Prosunno Moyee Debia. 

(’17) 4 AIR 1917 Cal 565 (566) : 35 Ind Cas 102 (DB), Ali Sheikh v. Imam Ali. 

(’83) 9 Cal 528 (532, 533) : 12 Cal L R 287 (DB), Hem Chunder Soor v. Rally 
Churn Doss. 

(’83) 9 Cal 898 (900): 13 Cal L R 11 (DB). Kashinath Dass v. Hurrihur Muker. 
jee. (The rule of admitting evidence for the purpose of defeating the fraud involved 
in the conduct of the person who is really a mortgagee but who sets himself up 
as an absolute purchaser would not apply to an innocent purchaser without notioe 
of the existence of the mortgage, who merely buys from a person who is in posses- 
sion of the title deeds and is the ostensible owner of the property.) 

(’01) 28 Cal 289 (291, 292) : 5 Cal W N 326 (SB), Mahomed Hossein v. 
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o lev view being that it is not admissible inasmuch as evidence of 
conduct could be relevant only on the ground that the conduct leads to 
the inference that there was a contemporaneous oral agreement or 
statement between the parties that the document, in form an absolute 
sale, was to operate as a mortgage and not as a sale. But s. 92 of the 
Evidence Act enacts that no evidence of any oral agreement shall be 
admitted to vary the terms of the contract or grant, and no exception 
is made in the provisos in favour of evidence which consists of the acts 
and conduct of the parties from which an inference might be drawn 
that there was such an oral agreement. The majority of cases are in 
favour of the latter view. 

The mere fact that a sale is accompanied by an agreement to 
reconvey the property sold, on repayment of the purchase-money within 
a certain time is not such a circumstance as will be sufficient, by itself, 
to show that the transaction was a mortgage 17 irrespective of the 

(’01) 28 Cal 256 (258, 259) : 5 Cal W N 351 (DB), Khankar Abdur Rahman v 
Ali Hafez. 

(’03-04) 2 Low Bur Rul 1 (2), Ramesh Chandra Pal v. Nga Sating. 

(’98) 1898 Bom P J 239 (240, 241) (DB), Amratlal v. Bavaji. 

(’80) 4 Bom 594 (598): 1880 Bom P J 1 (DB), BakstiLakshmanv.GovindaKanji. 
(’83) 7 Bom 73 (76) : 7 Ind Jur 259 (DB), Govinda v. Jesha Premajt. 

(’83) 7 Bom 78 (81) : 1881 Bom P J 182 (DB), Mahadaji v. Vithal. 

(’28) 15 AIR 1928 All 34 (36,37) : 111 Ind Cas 701 (DB), Badri Singh v. Sadaphal 
Singh. 

(’14) 1 AIR 1914 Oudh 335 (335) : 26 Ind Cas 717, Abdul Basit v. Klioda Bahhsh. 
(’90) 13 Mad 494 (495) (DB), Venkatratnam v. Reddiah. 

(’93) 16 Mad 80 (83) (DB), Rakken v. Alagappudayan. 

[ See also (’98) 26 Cal 160 (163) (DB), Shyama Cliaran Mandalv. Her as Mollali. 
(25 Cal 603 followed—Case of a lease.) 

(’08) 12 Cal W N 878 (883, 884) (DB), Rajendra Kishore Adhikari v. Chandra 
Nath Dull. (Conduct taken into consideration by the Court in deciding whether 
transaction amounted to a mortgage or out and out sale.) 

(’06) 8 Bom L R 669 (670) (DB), Ansa Tuka v. Kenchappa Satappa .) 

16. (’05) 3 Low Bur Rul 100 (104) (FB), Mating Bin v. Ma Hlaing. (22 All 149 
followed.) 

(’80) 5 Cal 300 (302) : 4 Cal L R 419 (DB), Daimoddee Paik v. Kaim Faridar. 
(’25) 12 AIR 1925 Cal 1151 (1152) : 90 Ind Cas 100 (DB), Mohammad Usman v. 
Abdul Rahaman. 

(’24) 11 AIR 1924 Cal 357 (358) : 71 Ind Cas 1030 (DB), Kamala Kanta v. 
Ananda Chandra. 

(’34) 21 AIR 1934 Nag 18 (19) : 149 Ind Cas 354, Ramnarayan v. Ramratan. 

(’07) 3 Nag L R 19 (33), Gujarmal Ramlal v. Sitaram Arjun. 

(’16) 3 AIR 1916 Low Bur 26 (27) : 34 Ind Cas 153, Ma Paik v. Ma Nwai Pauk. 
(’28) 15 AIR 1928 Rang 58 (59, 60) : 5 Rang 644 : 105 Ind Cas 293 (DB), Maung 
Shwe Phoo v. Maung Tun Shin. 

(’14) 1 AIR 1914 Mad 37 (39) : 22 Ind Cas 4 (DB), Palaniappan v. Subbaraya 
Gounden. 

(’02) 25 Mad 7 (13) : 11 Mad L Jour 370 (DB), Achutaramaraju v. Subbaraju. 

17. (’ll) 9 Ind Cas 140 (141) : 33 All 337 (DB), Ghulam Nabi Khan v. Niaz-un- 
Nissa. 

(’23) 10 AIR 1923 All 48 (50) : 45 All 72 : 70 Ind Cas 132 (DB), Mohindra Man 
Singh v. Maliaraj Singh. 
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intention of the parties. In Williams v. Given 1 * Lord Cottenham, L. C., 
said: 

“ That this Court will treat a transaction as a mortgage, although 
it was made so as to bear the appearance of an absolute sale, if it 
appear that the parties intended it to be a mortgage, is, no doubt, 
true, but it is equally clear, that if the parties intended an absolute 
sale, a contemporaneous agreement for a repurchase, not acted 

upon, will not, of itself , entitle the vendor to redeem.The 

question always is, was the original transaction a bona f ide sale 
with a contract for re-purchase, or was it a mortgage under the 
form of a sale.” 

(’29) 16 AIR 1929 All 174 (180) : 116 Ind Cas 807, ML Mumtaz Began v. ML 
Lachmmu 

(’16) 3 AIR 1916 AH 305 (306) : 36 Ind Cas 991, Kishen Dayal v. Chander 
Deo. 

('77-78) 2 Bom 231 (246) (DB), Bapuji Apaji v. Senavaraji. 

(’83) 1883 Bom P J 258 (DB), Bhau v. Sidu. 

(’97) 21 Bom 528 (532) (DB), Vasudeo v. Bhau. 

•(*31) 18 AIR 1931 Bom 371 (373) : 134 Ind Cas 337 (DB), Kuppa Krishna v. 
Mhasti Goli, (Though there may be an agreement of sale with a right of repur¬ 
chase that circumstance in itself is not a sufficient basis for the inference that the 
transaction is a mortgage.) 

‘(’02) 1 Low Bur Rul 257 (258), Verappa Udian v. Mayan. (Transaction held to be 
a sale with a covenant to repurchase and not a mortgage.) 

(’27) 14 AIR 1927 Rang 314 (315) : 105 Ind Cas 482, Ma Nan Shein v. 17 
Yaing. 

(’10) 8 Ind Cas 981 (982) (Low Bur), Maung Tlia Dun v. Maung Mya Gyi. 

(’12) 15 Ind Cas 423 (423) (Low Bur), Ma Hnin U v. Osman Gani. 

<*25) 12 AIR 1925 Mad 37(38): 84 Ind Cas 505, GaneshaMudaliarv.Gnanasikha- 
tnani Mudaliar. 

(’21) 8 AIR 1921 Mad 498 (501) (DB), Narasingerji Gyanagerji v. Parthasaradhi 
Rayanim Garu. 

(’19) 6 AIR 1919 Mad 1 (5, 6) : 42 Mad 407 : 50 Ind Cas 205 (FB), Muthuvelu v. 

Vythilinga. (Overruling AIR 1914 Mad 37.) 

(’ll) 11 Ind Cas 124 (125) (Cal), Rama Kanta Sarma v. Kali joy Sarma. 

(’91) 14 Mad 170 (172) (DB), Ayyavayyer v. Bahimansa. (A mortgagor executed a 
deed of conveyance for an inadequate price to the mortgagee, who executed in hi* 
turn a “counter-part” on the same date agreeing to reconvey the same if the sum 
without interest be repaid in a certain time—No payment was made in time, but 
after a long time, the property was sought to be redeemed—Held, that, there was 
no evidence to show that the parties intended to enter into a transaction different 
. from w bat appears on the face of the documents and that the plaintiff could not 
redeem.) 

I See also (’ll) 10 Ind Cas 814 (814) : 35 Bom 258 (DB), Gurunath Balaji v. 
Yamanaya Nalarao. (If the document of sale with a condition of repurchase 
shows no relationship of a creditor and a debtor, the transaction is a sale with a 
covenant of repurchase and not a mortgage.) 

(’17) 4 AIR 1917 Low Bur 161 (161) : 35 Ind Cos 386, Maung Kya Hnin v. 
Maung Ko Kyaw .] 

18 . (1840) 48 R R 322 (324) : 5 My & Cr 303 : 12 L J Ch 207 : 5 Jur 114 : 10 Sim 
* 886 : 9 L J (N 8) Ch 70 : 3 Jur 1186. 

[See also (1863) 1 Mad H 0 R 460 (464) (DB), Venkata v. Parbati.] 

‘ (But see (1864) 2 Mad H C R 289 (290) (DB), Venkatachellam PiUay v. 
Tirumala Chary.] 
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The kad^g case on the point in India is Bhugwan Salvai v. Bhagwan 
Dm where then- Lordships referred with approval to the following 
observations of Lord Cran worth in Alder son v. White 20 : 

“The rule of law on this subject is one dictated by common 
sense; that prima facie an absolute conveyance, containing 
nothing to shew that the relation of debtor and creditor is to exist 
between the parties, does not cease to be an absolute conveyance 
and become a mortgage merely because the vendor stipulates that 

he shall have a right of repurchase.In every such case the 

question is, what, upon a fair construction, is the meaning of the 
instruments ? Here, the first instrument was, on the face of it, an 
absolute conveyance; the second gave a right to re-purchase on 
payment, not of what should be due, but of the full amount of the 

purchase-money of £4,739-Was that, if taken according to its 

• terms, a lawful contract ? Clearly so. What then, is there to shew 
that it was intended to be a rftere mortgage ?” 


The question whether a sale and an agreement to reconvey were 
intended to create a mortgage or not must be decided with reference to 
the surrounding circumstances. 204 Where two deeds, one a sale and the 
other an agreement to reconvey are of even date, there w’ould arise a 
presumption in favour of the transaction being a mortgage. 21 But where 
they are not of even date and, at the time of the sale, there was no 
intention of executing an agreement to reconvey, the documents would 
not constitute a mortgage. 22 


Some of the surrounding circumstances that will tend to show that 
a transaction is a mortgage and not a sale, though in form a sale, are: 
(1) The price fixed being far below the real value of the property. 2 ® 

19. (’90) 12 All 387 (391) : 17 Ind App 98 : 5 Sar 551 (PC). 

(’10) 6 Ind Cas 183 (185) (DB) (All), Jhanda Singh v. Wahid-ud-Din. 

20. (1858) 44 E R 924 (928) : 2 De G & J 97. 

20a. (’15) 2 AIR 1915 Mad 651 (651) : 27 Ind Cas 305 (DB), Swaminadha Aiyar 
v. Appaswami Aiyar. 

21. (’ll) 9 Ind Cas 1013 (1014, 1015) (FB) (All), Jhanda Singh v. Wahid-ud-Din. 
(’15) 2 AIR 1915 Bom 229 (231) : 40 Bom 74: 31 Ind Cas 388 (DB), Kasturchand 

Lahhmaji v. Jakhia Podia Patil. 

(’14) 1 AIR 1914 Bom 177 (178) : 39 Bom 119 : 26 Ind Cas 751 (DB), Madhav 
Rao v. Saheb Rao. 

(’14) 1 AIR 1914 Bom 179 (180) : 26 Ind Cas 753 (DB), Nagindas v. Nanabhai. 
(’15) 2 AIR 1915 Mad 790 (790) : 27 Ind Cas 436 (DB), Muthukarupa Pillai v. 
Marudhaclialam Chetty. 

22. (’37) 24 AIR 1937 Rang 402 (403) : 1938 Rang L R 216 : 172 Ind Cas 929 
(DB), Ko Po Mo v. Maung Lu Khin. 

(’35) 22 AIR 1935 Rang 212 (213) : 157 Ind Cas 179, Ma Sein Nyo v. Mating 
San Pe. 

(’95) 17 All 451 (453) : 1895 All W N 103, Ram Din v. Rang Lai Singh. 

(’83) 5 All 324 (329) : 1883 All W N 51 (FB), Bhajan v. Mushtak Ahmad. 

(’83) 6 All 37 (37) : 1883 All W N 211 (DB), Bhup Kuar v. Muhammadi Begam. 
[See also (’06) 29 Mad 307(308, 309): 16 Mad L Jour 106 (DB), Uthandi Mudali 
v. Ragavachari.] 

23. (’24) 11 AIR 1924 P C 226 (230) : 47 Mad 729 : 51 Ind App 305 : 82 Ind Caa 
993 (PC), Dhanarajagirji v. Parthasaradhi. 
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Where the amount paid by the transferee has no relation to 
the market price of the property, but is merely the amount 
advanced for interest as debt to the transferor, it is an indica¬ 
tion that the transaction is intended to be a mortgage. 24 

(2) The sale deed being accompanied by an agreement to reconvey, 

stated in the sale deed itself, and imposing an obligation on 
the seller to repurchase the property. 26 

(3) The time fixed for repurchase not being of the essence of the 

contract. 26 

(4) That there was a debt subsisting at the time to discharge which 

the document was executed. 27 


(’41) 28 AIR 1941 Oudh 582 (584) : 195 Ind Cas 828 (DB), Shambhu Singh v. 
Jagdish Bakhsh Singh. (Adequacy of consideration is one circumstance.) 

(’83) 9 Cal 528 (534) : 12 Cal L R 287 (DB), Hem Chunder Soor y. Kali Churn 
Boss. 

(’13) 21 Ind Cas 90 (91) (DB) (Cal), Abdul Oaf fur v. Jamal. 

(’66) 5 Suth W R 68 (72) (FB), Kasheenath Chatterjee v. Chundy Churn. 

( 21) 64 Ind Cas 583 (584) (DB) (Cal), Madhab Char an v. Rajani Mohan. 

(’25) 12 AIR 1925 Cal 1151 (1152) : 90 Ind Cas 100 (DB), Mahomed Usman v. 
Abdul Rahman. 

(’77) 2 Bom 231 (245) (DB), Bapuji Apaji v. Senavarji. 

(’31) 18 AIR 1931 Bom 371 (374) : 134 Ind Cas 337 (DB), Kuppa Krishna v. 
Mhasti Ooli. 

(’40) 27 AIR 1940 Bom 1 (4) : 186 Ind Cas 307 (DB), Gulab Chand v. Narayan. 

(’40) 27 A I R 1940 Nag 84 (87) : 187 Ind Cas 594, Saheba Deochand v. 
Jagannath. 

( 34) 21 AIR 1934 Nag 18 (20) : 149 Ind Cas 354, Ramnarayan v. Ramratan. 

(’28) 15 AIR 1928 Mad 690 (697) : 110 Ind Cas 837 (DB), Sutharsana Chariar v. 
Samarapuri Chettxar . 

[See also (’28) 15 AIR 1928 Nag 301 (302) : 109 Ind Cas 770, Narayan Dhondo - 
pant v. Sangidas Bihari Lai. (The primary object of a mortgage is to secure 
the payment of debt, usually much below the market value of the property 
mortgaged.)] 


2 f_* 12 AIR 19 ? 5 P C 75 < 79 » 8 °) : 3 Ra °g 106 : 86 Ind Cas 332 (PC), Baij 

Nath Sxngh v. Hajec Vally Mahomed. 

(1900) 2 Bom L R 1058 (1066) (DB), Maruii v. Balaji. (Per Ranade, 3.) 

( ’“ ) ? Y it 16 Mad D 1074 < 107 8) : 29 Ind Cas 898 (DB), Kalappa Kamthx v. 

[ ®“'<;? 4 > 6 f B ,T Y 630 < 631 > < DB )' »<*"*» Barjxvaxxdas v. Kara 
Jesang. (The fact that the consideration money represented the full value of the 

pr . 0pe l2 i n J»P ute M not conclusive circumstance to show that the transaction is 
intended to be a sale.) 

498 (6 ° 0) (DB) ’ Narasigerji G V na d er ji v. Parthasaradhi 
{ lhainanl 0 ^ ^ ^ (39) ! 84 C&S 5 ° 5, Ganesha Xvdaliar v. Gnansi - 


2 milc) U D^ratJi 0 226 f'V 47 Mad 729 : 51 Ind A PP 305 S 82 Ind C £ 
yyd (FG), Dhanarajagtrjt v. Parthasaradhi. 

2 9 6 93 ?pr/nf R 1924 P C . 226 i 230) : 47 Mad 729 * SI Ind App 805 : 82 Ind C £ 
993 (PC), Dhanarajagtrjt v. Parthasaradhi. 

AL ? 1 ^ 4 \°p d M 5 ! 2 c (58 l ) : 17 Luck 198 • 195 Ind Cas 828 (DB), Shambh 
Sxngh v. Jagdxsh Bakhsh Sxngh. (Period for repurchase is a circumstance.) 

” 1074 <10,7) : 29 Ind C “ 898 (DB >- Baxath 
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(5) Possession not having been given to the purchaser at the time 

of the ostensible sale. 28 

(6) When the stipulated period for repurchase is a long term. 29 

(7) The purchase of stamp paper by the vendor, and the vendor 

remaining in possession. 30 

(S) That a relation of debtor and creditor existed between the 
parties at the time of the sale 81 though it is not a test by 
itself. 82 

Illustrations . 

(l) Government transferred certain property in full proprietary 
right to A for a certain price. A paid a portion of the price 
and subsequently at the request of A and B on a joint 
petition, the property was transferred by the Government 
in B’s name in the Government Books, B having undertaken 
to pay forthwith the balance of the purchase-money and 
the arrears of interest due. It was held that the transaction 
was a mortgage and not a sale. 83 

28. (’31) 18 AIR 1931 Bom 371 (374) : 134 Ind Cas 337 (DB), Kuppa Krishna 
v. Mliasti Ooli. 

(’34) 21 AIR 1934 Nag 18 (20) : 149 Ind Cas 354, Ramnarayan v. Ramratan. 

(’07) 6 Cal L Jour 208 (211) (DB), Kinuram Mandal v. Nitye Chunder. 

(’83) 9 Cal 528 (534) : 12 Cal L R 287 (DB), Hem Chunder v. Rally Churn. 

(’66) 5 Suth W R 68 (71) (FB), Kasheenath Chatter jee v. Chundy Churn. 

(’21) 64 Ind Cas 583 (584) (DB) (Cal), Madhab Charan v. Rajani Mohan. 

29. (’21) 64 Ind Cas 583 (584) (DB) (Cal), Madhab Charan v. Rajani Mohan. 

30. (’19) 6 AIR 1919 Cal 109 (109, 110): 50 Ind Cas 12 (DB), Arjad Ali v. Habib. 
[See however (’34) 21 AIR 1934 Nag 18 (19) : 149 Ind Cas 354, Ramnarayan 

v. Ramratan.'] 

31. (’25) 12 AIR 1925 Cal 105 (105) : 76 Ind Cas 336 (DB), Durga Charan v. 
Poresh Bewa. 

(’83) 7 Bom 73 (76) (DB), Govinda v. Jesha Premaji. 

(’98) 22 Bom 245 (251) (DB), Bapu v. Bhavani. 

(’31) 18 AIR 1931 Bom 371 (374): 134 Ind Cas 337 (DB), Kuppa Krishna v. Mhasti 
Goli. 

(’40) 27 AIR 1940 Bom 1 (3) : 186 Ind Cas 307, Gulabchand v. Narayan. 

(’40) 27 AIR 1940 Nag 84 (86): 187 Ind Cas 594, Saheba Deochand v. Jagannath. 
(’34) 21 AIR 1934 Nag 18 (20) : 149 Ind Cas 354, Ramnarayan v. Ramratan. 

(’17) 4 AIR 1917 Low Bur 72 (72): 37 I. C. 91 (DB), Ma Shwe U \. Maung Po Lu. 
(’27) 14 AIR 1927 Rang 314 (315) : 105 Ind Cas 482, Ma Nan Shein v. U Yaing. 
(’29) 16 AIR 1929 Rang 39 (40) : 117 Ind Cas 566 (DB), U Tha Mating v. U 
Aung Myat. 

(’37) 24 AIR 1937 Rang 402 (403) : 1938 Rang L R 216 : 172 Ind Cas 929 (DB), 
Ko Po Mo v. Maung Lu Khin. 

(’10) 8 Ind Cas 981 (982) (Low Bur), Maung Tha Dun v. Maung Mya Gyi. 

(’12) 15 Ind Cas 423 (423) (Low Bur), Ma Hnin U v. Osman Gani. 

(’78) 2 Bom 231 (243, 244) (DB), Bapuji v. Senavarji. 

(’39) 26 AIR 1939 All 539 (541), Abdul Rahman v. Mt. Bismillah Begum. 

[ See (’97) 21 Bom 528 (532) (DB), Vasudeo v. Bhau. (To make a mortgage there 

must be a debt.)] 

[See also (1900) 2 Bom L R 1058 (1064) (DB), Maruti v. Balaji.] 

32. (’41) 28 AIR 1941 Oudli 479 (481) : 16 Luck 789 : 194 Ind Cas 417 (DB), 
Mehdi Hussain v. Mohammad Jawad. 

33. (1858) 44 E R 924 (928) : 2 De G & J 97 : 4 Jur (N S) 125 : 6 W R (Eng) 
242 : 119 R R 38, Alder son v. White. 
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(2) In an agreement for re-purchase accompanying a sale, the 

words used were similar to those in Bengal Regulation I of 
1898 relating to the deposit of mortgage-money into the 
treasury and the amount payable on re-purchase included 
not only the price fixed but also a sum due on an account 
open to be increased. It was held that these circumstances 
indicated a mortgage. 34 

(3) A purported to execute an absolute sale to B. A was then 

in great difficulties; the consideration was inadequate. 
A’s object within the knowledge of B was only to obtain a 
loan and not to sell. One solicitor acted for both parties. B 
had been suddenly introduced to A instead of an intended 
lender on the date of the transaction. It was held that the 
transaction was only a mortgage. 35 

(4) Where a transfer was in terms absolute but for a considera¬ 

tion far less than the real value, and was accompanied by 
an agreement that if the amount is satisfied from out of 
the rents and profits, the vendee will give back the land to 
the vendor, it was held by their Lordships of the Privy 
Council that the transaction was a mortgage. 36 

(5) Where though there was a conveyance in fee, the acts of the 

parties showed that they treated the transaction from the 
first as one of security and that a power of repurchase on 
the footing of redemption was intended to be reserved, it 
was held by their Lordships of the Privy Council that the 
transaction was in the nature of a mortgage. 37 

In the undermentioned cases 38 it was held that the transaction 
amounted to a mortgage while in the cases noted below the transaction 

34. (1900) 22 All 149 (161) : 27 Ind App 58 (PC), Balkishen Das v. Legge. 

35. (1861) 66 E R 403 (407, 408) : 3 Gift 251, Douglas v. Culvertcell. 

36. (1837) 2 Moo Ind App 1 (21, 22) : 5 Suth W R 117 (PC), Kakerlapoody 
Jugganadha v. Vut savoy J ugganadha. 

37. (1849) 5 Moo Ind App 72 (79, 81) (PC), Muthyloll Seal v. Annundochunder 
Sandle. 


38. ('14) 1 AIR 1914 Oudh 366 (366):26 Ind Cas 706, Baldeo Prasad v. Chet Bam. 

(’05) 1905 Pun L R No. 107 (DB), Bam Sarup v. Allah Bakha. 

(’04) 1904 Pun Re No. 78, Muhammad Umar v. Kirpal Singh. 

(’30) 17 AIR 1930 All 283 (285) : 126 Ind Cas 366 (DB), Kirpal Sirigh v. Shcom- 

bar Singh. (Both the deeds executed and registered on the same day_Both written 

and attested by same persons_Had they been independent other deed would bo 
without consideration—Hence both presumed to be part and parcel of the same 
transaction.) 

(’25) 12 AIR 1925 Lah 55 (56) : 84 Ind Cas 901 (DB). A/nfauMi Lai v. Bhola 
Nath. 

(’1900) 3 Oudh Cas 213 (215), Dhan Singh v. Bodh Singh. 

(’26) 12 AIR 1925 Oudh 11 (13) : 78 Ind Cas 547 (DB), Gnljar Singh v. Madho 
tiam. 


J 1 Am 1924 0udh 417 ( 41? ) : 78 Cas 426, Mahabir v. Bharat Behari 

li 1 Am i 924 , A 1 444 (444) : 46 AU 173 : 79 Ind Cas 626 (DB). -Ram Charan 
v. Dharam Singh. 

CIO) 7 Ind Cas 911 (912) : 33 All 122 (DB), Wojid AH v. Shafm ffussain. 
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(’33) 20 AIR 1933 All 443 (445) : 145 Ind Cas 147 (DB), ML Gomti v. Meghraj 
Singh. 

( 26) 13 AIR 1926 All 670(671):96 Ind Cas 780 (DB),Jagannalh\. Gauri Shankar. 
(A stipulation in a sale deed that on the executant handing over half the price the 
vendee would hand over half the property — Deed, held amounted to mortgage by 
conditional sale.) 

(’27) 14 AIR 1927 All 137 (141, 144) : 48 All 787 : 98 Ind Cas 961 (DB), Lalla 
Prashad v. Jagadish Narain. 

(’20) 7 AIR 1920 All 270 (272) : 42 All 437 : 58 Ind Cas 717 (DB), Mahomed 
Hamiduddin v. Fakir Chand. 

(’23) 10 AIR 1923 All 48 (50) : 45 All 72 : 70 Ind Cas 132 (DB), Mohindra Man 
Singh v. Maharaj Singh. 

(’28) 15 AIR 1928 Lah 726 (728) : 109 Ind Cas 26 (DB), Budhu Ram v. Uttam 
Chand. 

(’21) 64 Ind Cas 583 (584) (DB) (Cal), Madhab Charan v. Rajani Mohan. (Where 
the document does not contain any condition for reconveyance but only states that 
on payment of the money the vendee will give up possession and return the deed 
there is no sale but a mortgage.) 

(’25) 12 AIR 1925 Cal 862 (863, 864) : 86 Ind Cas 353 (DB), Mohini Mohan v. 
Sarat Sundari. (Deed of conveyance followed by an Ekrarnama by which the 
parties agree that if the vendor pays to the vendee in cash the principal with 
interest in lump after the expiry of ten years held to be a mortgage.) 

(’97) 21 Bom 704 (708) (DB), Patel Ranchod v. Bhikliabhai. 

(’91) 1891 Bom P J 16 (DB), Nanaji v. Pandu. 

(’04) 6 Bom L R 630 (632) (DB), Nagindas v. Kara. 

(’23) 10 AIR 1923 Bom 473 (474) : 75 Ind Cas 118 : 47 Bom 621 (DB), Sandu 
Valji v. Bhikcliand Surajmal. 

(’40) 27 AIR 1940 Bom 63 (64) : 186 Ind Cas 528 (DB), Rajaram v. Tanubai. 
(Consideration received less than the value of the property—Parties referred to as 
debtor and creditor — Property to be re-conveyed to transferor on re-payment of 
consideration within 12 years—Transaction held mortgage by conditional sale.) 

(’40) 27 AIR 1940 Nag 84 (86, 87) : 187 Ind Cas 594, Saheba Deochand v. 
Jagannath. (Where a deed of transfer contained a stipulation that if at any time 
within three years the transferor was to pay back the amount paid to him in 
respect of the property transferred with interest after deducting the income which 
the transferee might derive from the property there should be a reconveyance to 
. the transferor, it was held that the transaction amounted only to a mortgage by 
conditional sale and not to a sale with a condition for repurchase.) 

(’14) 1 AIR 1914 Low Bur 243 (244): 22 Ind Cas 806, Mating Shtve Minv. Mating 
San Nt/un. 

(’13) 20 Ind Cas 666 (667) (Low Bur), Ma Shwe Hpev. Maung Sein. 

(’33) 20 AIR 1933 Lah 155 (156) : 148 Ind Cas 234 (DB), Abdul Aziz v. Rahmat 
Ullah. (Mortgagee authorized to construct house according to his liking at his own 

cost_Deed containing also stipulation that mortgagor would be liable for whole 

amount—Transaction is mortgage and not an out and out sale.) 

(’26) 94 Ind Cas 756 (758) (DB) (Mad), Muhammad Yakub v. Mahaboo Bibi. 

39. (’30) 17 AIR 1930 Oudh 6 (8) : 120 Ind Cas 817 (DB), Mahomed Zaki v. 
Abdul Ghani. 

(’13) 21 Ind Cas 69 (72) (DB) (Oudh), Baldeo Singh v. Pultu Lai. 

(’24) 11 AIR 1924 All 743 (744) : 78 Ind Cas 171 (DB), Fatima Bibi v. Abdul 
Ghaffar. 

(’40) 27 AIR 1940 All 227 (230) : 188 Ind Cas 333 (DB), Thakra Singh v. Sheo 
Nath Sitigh. (Time for redemption only six months.) 
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(’27) 14 AIR 1927 All 204 (205, 206) : 98 Ind Cas 989 (DB), Osman v. A Id. SJiaf 
Khan. 

(’31) 18 AIR 1931 All 113 (123) : 129 Ind Cas 719 (DB), Ram Das v. Brindaban 
Ram. 

(’29) 16 AIR 1929 All 174 (179) : 116 Ind Cas 807, Alt. Mumtaz Begum v. Alt. 
Lachhmi. 

(’99) 1899 Pun Re No. 20, Parma Nand v. Airapat Ram 

(’29) 16 AIR 1929 Lab 833 (834) : 120 Ind Cas 420 (DB), AH Ahmad v. Khan 
Mahomed. 

(’40) 27 AIR 1940 Bom 1 (3) : 186 Ind Cas 307 (DB), Gulabchand v. Narayan 
(’04) 14 Mad L Jour 337 (338) (DB), Butchiraju v. Ramalingamurty. 

(’33) 20 AIR 1933 Cal 381 (383, 3S4): 60 Cal 167: 144 Ind Cas 220, Altapali Khan 
v. Uzirali Khan. 

('26) 13 AIR 1926 Cal 458 (459): 87 Ind Cas 546 (DB), Chandra Kumar v. Alam 
Khan, (Consideration money mentioned in the document representing the actual 
price of the land at the date when the document was executed.) 

(’07) 6 Cal L Jour 208 (211) (DB), Kinuram Mondal v. Nitye Chand. (On the 
construction of two contemporaneous documents, one of which purported to be a 
deed of sale, and the other provided that, on the vendor repaying the purchase 
money mentioned in the deed of sale, with costs, within a fixed period, the vendee 
would return the land, and in case he did not do so, the vendor would deposit the 
money in Court, and take possession— Held, that the two documents together did 
not constitute a mortgage —A certain date of payment is an essential element of 
a mortgage by conditional sale.) 

(’09) 2 Ind Cas 930 (931) (DB) (Cal), Mohamad Yusuffe v. Jashodha Kumar. 
(Where a document purported to be a sale out and out and under it the purchaser 
took possession of the property and on the same day there was an ekrarnamah to 
the effect that if the purchase-money was repaid within four years the purchaser 
would be bound to give up the property — Held that the deeds did not constitute 
a mortgage but a sale with a contract for re-purchase.) 

(’13) 21 Ind Cas 19 (20, 21) (DB) (Cal) Aziear Rahman v. Rafcafunnessa. (A docu¬ 
ment was described in its earlier portion as a deed of sale out and out_There 

was no mention of interest; the amount was prescribed not as principal but as con¬ 
sideration — The transferee was allowed to have his name registered after 
expunction of the name of the transferor; the transferee and after him his sons 
and grandsons in succession were to continue peacefully to enjoy the property, and 
neither the transferor nor his heir was to have any olaim to or concern in the 
property at any time — Held that the document was not one of mortgage but a 
sale-deed out and out with a condition of re-purchase.) 

(’ll) 11 Ind Cas 124 (125) (Cal), Ramakanta v. Kalijoy. (The sale deed and 

agreement if not between the same parties cannot be construed as constituting 
a mortgage.) B 

(’02) 6 Cal W N 192 (194, 195) (DB), Modhu Sudan v. Rhidoy Afoni. (Where a 
property is sold and on the same date the purchaser executes an agreement pro¬ 
mising to reconvey the land to the vendor if the latter repays the amount of the 
purchase money with interest at a certain rate within the period of three years, 
held that the stipulation as to the payment of interest is not conclusive to show 
that the transaction is not an absolute sale but a mortgage.) 

( 22) 67 Ind Cas 113 (115) (DB) (Cal), Chandi Charan v. Nabin Chandra. (The 

words principal amount” and the olausethat if the money be not paid within the 

time limited the kabala will be regarded as a deed of absolute sale are not by 

themselves sufficient for holding that the transaction is a mortgage and not an 
absolute sale.) 

(’29) 16 AIR 1929 Cal 548 (553): 119 Ind Cos 803 (DB), Sisir Kumar v. Natan 
vnandra. (Vendor claiming back possession after 60 years.) 
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W here a sale and an agreement to reconvey form part of a single 
transaction constituting a mortgage, but the sale alone is registered 
and the agreement is unregistered, no valid mortgage is created by the 
transaction. 40 The principle is that where a transaction is evidenced by 
a document which is in effect divided into two parts one of which is 
registered and other is not, then the law looks to what is the real 
transaction between the parties and demands that the whole document 


( 82) 6 Bom 674 (679) : 7 Ind Jur 96 (DB), Gopal v. Desai. (Where after the 
expiration of the period fixed for redemption, the mortgagor and mortgagee agreed 
that the mortgagee should continue in absolute possession for a fixed term and 
then restore the property free from the mortgage lien, agreement held did not 
amount to a mortgage but conveyance for a term of years.) 

(’15) 2 AIR 1915 Mad 651 (652) : 27 Ind Cas 305 (DB), Sivaminatha Aiyar v. 
Appasami Iyer. (A mortgagor executed a deed of absolute sale in favour of his 
mortgagee who was about to sue on his mortgage—Some days later the mortgagee 
executed an agreement to reconvey the property within eighteen months if the 
mortgagor paid the money — Held that in the circumstances of the case the 
transaction amounted to a sale with an agreement to reconvey and not to a mort¬ 
gage by a conditional sale.) 

(’17) 4 AIR 1917 Mad 368 (369) : 36 Ind Cas 393 (DB), Maruthai Gonndan v. 
Dasappa. (Sale price the actual market value— Held it is a sale.) 

(’27) 14 AIR 1927 Mad 1081 (1082): 99 Ind Cas 685, Mahanthaya v. Nandiappa. 
(Under a document which purported to be a sale deed the transferee was put in 
possession by a decree of Court on payment of the amounts mentioned in the 
document and which the transferee had undertaken to pay—No time for redemp¬ 
tion was fixed nor was any amount fixed as payable on redemption — Held that 
the transaction did not amount to a mortgage.) 

(’97) 7 Mad L Jour 299 (301) (DB), Venkata Krishna Rao v. Venkatachalam. 
(The mere circumstance that interest was stipulated for by the parties did not 
bv itself indicate that the document which apparently was a sale was intended to 
be a mortgage.) 

(’16) 3 AIR 1916 Bom 215 (217) : 40 Bom 378 : 34 Ind Cas 414 (DB), Naraijan v. 
Vigncshwar. (A deed of transfer of lands under a sale in lieu of principal and 
interest due upon a pre-existing mortgage, reserving to the vendor the right to 
re-purchase the same on payment of the sale consideration within twenty years, 
even when read with a lease of the same lands by the vendee to the vendor at an 
annual rent which was liable to reduction in proportion to any fractional payment 
of the sale price, amounts to a sale and not a mortgage.) 

(’26) 13 AIR 1926 Bom 107 (110) : 91 Ind Cas 330 (DB), Asvath Narayan v. 
Chimabai. 

40. (’26) 13 AIR 1926 Bom 497 (506, 507) : 98 Ind Cas 634 : 50 Bom 566 (FB), 
Harkisandas v. Bai Dhanu. (AIR 1926 Bom 131, followed; 18 Ind Cas 132, 
overruled.) 

(’21) 8 AIR 1921 Bom 442 (443) : 64 Ind Cas 294 (DB), Bala Khandapa v. 
Sadashiv Hari. 

(’23) 10 AIR 1923 Rang 52 (54) : 11 Low Bur Rul 456 : 72 Ind Cas 34, Chaing 
Kywan v. Ma Oo. 

(’27) 14 AIR 1927 Rang 314 (315) : 105 Ind Cas 482, Ma Nan Shein v. U Yaing. 
(’19) 6 AIR 1919 Mad 711(712): 49 Ind Cas 699 (DB), Sesha Aiyar v. Kuppachar. 
(’14) 1 AIR 1914 Mad 639 (639) : 23 Ind Cas 409 (FB), V enkatachalapathy Qaru 
v. Muthu Venkatachalapathy. (An unregistered letter cannot be received as 
evidence to show that a registered sale deed was intended to operate only as a 

(’27) 14 AIR 1927 Rang 132 (133): 101 Ind Cas 204, Ma Tok v. Maung 

Cheik Lon. , ,. 

(’28) 15 AIR 1928 Mad 459 (461, 462) : 109 Ind Cas 18, Meenakshxsundram 

Pillai v. Chenchu Mudaliar.] 
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evidencing the transaction must be registered whether it consists of one 
part or two. 41 

Where the agreement and the sale are independent transactions, 
i. e., where the intention was not to create a mortgage but to execute 
a sale and give an agreement to reconvey, the latter agreement need 
not be registered. 42 

Effect of Proviso : 

The amendment of the section by the addition of the proviso to 
clause (c) has now to a considerable extent, rendered academical the 
question as to when and whether a sale and an agreement to reconvey 
in two different documents, constitute a mortgage by conditional sale. 
The proviso is really of the nature of a rule of evidence 43 and has been 
added to restrict the inference to be drawn in favour of a mortgage 
only to cases where the condition of repurchase is embodied in one 
document which effects or purports to effect a sale. 44 

The proviso does not mean that if the conditions are embodied in 

the same document the transaction will necessarily be a mortgage. 45 It 

will still depend upon the intention of the parties as gathered from the 

document itself and the surrounding circumstances. 40 But the agreement 

to reconvey in the deed of sale will indicate the intention to create a 

mortgage rather than a sale and this will be so even when the proviso 
applies. 47 


41. (’26) 13 AIR 1926 Bom 497 (506) : 50 Bom 566 : 98 Ind Cas 634 (FB) Har- 
kisan Das v. Bai Dhanu. 

A J R 1921 Bom 442 (443) : 64 Ind Cas 294 (DB), Bala Khandapa v. 
Sadashiv Hart. e 

1930 B ° m 79 : 54 B ° m 30 1 124 Ind Ca3 233, Basa M a v - 

(’34) 21 AIR 1934 Lah 453 (454) : 147 Ind Cas 1191, Amir v. Indar Singh. 

42. (’26) 13 AIR 1926 Bom 497 (506) : 50 Bom 566 : 98 Ind Cas 634 (FB) Ear 

kishan Das v. Bat Dhanu. 1 a ar 

('26) 13 AIR 1926 Bom 97 (99) : 49 Bom 862 : 91 Ind Cas 360 (DB) Vaman v 
Changi. (12 Ail 387 (PC) followed.) K U V * 

(’27) 14 AIR 1927 Rang 314 (315) : 105 Ind Cas 482, Ma Nan Shein v. U Yaing . 

43. (’36) 23 AIR 1936 Sind 209 (210) : 30 Sind L R 196 : 166 Ind Cas 321 (DB) 

Parsram Qidandas v. Tarachand Amardinomal. * ' 

1931 B ° m 371 (372) : 184 Ind Cas 337 OB), XutPrtrishna v. 

LVX» 1940 411 227 (229): 188 W C “ 333 OB), Sing H v. 

1 mZTa,™ ZiZ (69): 13 LUCk 680 : 173 ™ «• OB), 

‘ f 7 “ 

W39 AU ns T S ' U ™ md ‘ ng ^^“stances—Confirmed in L. P. A. in AIB 

*jif£LSL AIR 1940 Na * 84 1881 : 187 M c *> SaMa D m hand v. 
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Section 58 Dekkhan Agriculturists’ Relief Act : 

Notes 33-35 Under s. 10A of the Dekkhan Agriculturists’ Relief Act, 1879 , the 

Court can determine for the purposes of that Act, the real nature of 
the transaction notwithstanding the provisions of S. 92 of the Evidence 
Act, 43 and the proviso to S. 58 (c) 49 of this Act. 60 


34. Mortgage by conditional sale or other kinds of 
mortgage. — The test whether a particular document is a mortgage 
by conditional sale or is some other kind of mortgage is not what the 
parties have said it is; but is rather whether it fulfils those statutory 
requirements which the Legislature has laid down. The parties can call 
it by whatever name they like, but that will not make it a mortgage 
of a particular kind unless it complies with the requirements of such 
mortgage as defined by the Act. 1 

35. Usufructuary mortgage. — The following are the charac¬ 
teristics of a usufructuary mortgage — 

(1) that the possession of the mortgaged property is delivered or 

agreed to be delivered to the mortgagee; 

(2) that the mortgagee is to appropriate the rents and profits in 

lieu of interest or of principal or of both; 

(3) that the mortgagor does not incur any personal liability to 

repay the money; and, 

( 4 ) that, there being no personal liability to pay, there is no 

‘forfeiture’ and therefore the remedies by way of foreclosure 
or sale are not open to the mortgagee. 1 

48. (’22) 9 AIR 1922 Sind 39 (40) : 65 Ind Cas 356 : 15 Sind L R 160 (DB), 
Eainbirkhan v. Murijmal. 

49. (’36) 23 AIR 1936 Sind 209 (210) : 30 Sind L R 196 : 166 Ind Cas 321 (DB), 
Parsram Qidandas v. Tarachand. 

50. NOTE— Under S.85 of the Bombay Agricultural Debtors’ Relief Act, XXXVIII 
Of 1939, it is provided that on the date on which that Act comes into force, the 
Dekkhan Agriculturists’ Relief Act shall be repealed. 


, Note 34 

1. (’32) 16 R D 16 (17), Dukhi v. Bhagwan Tewarx. 

(’41) 28 AIR 1941 All 169 (170) : I L R (1941) All 240 : 194 Ind Cas 520, Ujagar 
Lai v. Lokendra Singh. 

Note 35 

1. (’40) 27 AIR 1940 Lah 401 (403): I L R (1941) Lah 71 : 191 Ind Cas 583 (FB), 
Lachhman Singh v. Natha Singh. 

(’42) 29 AIR 1942 Cal 55 (58): 198 Ind Cas 674 (DB), Sheikh Akbar Alt v. Sheikh 

(’40)*27 AIR 1940 Cal 426 (427): 191 Ind Cas 713 (DB), Khoaj Jamadar v. Abdul 
Sobhan Khan. 

(’97) 24 Cal 677 (680) (DB), Luchmeshar v. Dookh. 
r See also ('36) 23 AIR 1936 Pat 583(584): 166 I. C. 545 (DB), Mahomed Sad !,j v. 
HarakhNarain. (A mortgage in the form of a Zarpeshgi of 18801 

executed by the mortgagor to secure a sum of Bs. 10,500, provided that the entire 
rent and profits of the estate were to be appropriated by the mortgagee and the 
mortgagee was to enter into possession of the mortgaged property and ta. holdi t as 
security for the entire pesfigi money until the whole advance of Rs. 10,500 shall be 
paid in one lump sum - The mortgagee covenanted to pay certain specified sums 
annually to the proper authorities in respect of taxes and cesses, subject to the 
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In Upper Burma the usual form of mortgage is usufructuary. 2 


Delivery of possession : 

The word “delivers” does not necessarily mean “ delivers imme¬ 
diately .” Where the mortgagor is not in a position to give immediate 
possession, it is sufficient if he gives the right to jjossessio?i. 3 In Maina 
Bihi v. Chaudhri Vakil Ahmad 4 their Lordships of the Privy Council 
observed : 


“The difference between a usufructuary mortgage and an ordinary 
mortgage is not so much a difference in the kind of security created 
as in the method of enjoying it. In each case, the property of the 
mortgagor is pledged to secure the debt, and when the amount 
secured is paid, the property pledged must be returned to the owner. 
The main difference between a usufructuary mortgage and an 
ordinary mortgage is that in the former it is part of the initial 
agreement by which the security is created that the mortgagee 
shall at once go into possession of the mortgaged property and 
apply the proceeds he may derive from the use and occupation 
of it to discharge the mortgaged debt; while in the case of an 
ordinary mortgage of the usual sort, it is, in general, not the 
initial intention of the parties that the mortgagee should go 

into possession of the property pledged immediately or at all _ 

although he is empowered to do so if the interest on the mortgage 
money be not paid.” 


It follows that a mortgage will be a usufructuary one where the initial 

agreement is that the mortgagee shall at once go into possession and 

condition that if such taxes or cesses were remitted or reduced, the amount by 
which the provided fixed payments exceeded the new and reduced amount, should 
be paid to the mortgagor — A fixed annual sum of Rs. 82 was also to be paid to 
the mortgagor — There was expressed to be a “fixed and consolidated jama of 
Rs. 984-8-3,” which after deducting therefrom the fixed payments above mentioned 
and R3. 31-7-8, as “establishment charges is to leave a sum of Rs. 708-12 0 as 
the mortgagee’s profits on account of the peshgi monef'~Held that the mention 
of the fixed and consolidated jama" was merely a relic of the device by which 
the sin of usury might be avoided and that the phrase in general had no legal 
significance and that the contract as a whole was a usufructuary mortgage.)1 

J-nTl r B ° n L R 201 (2 ° 2) (DB) ’ 0ovindrav v * (No foreclosure or sale ) 

( 07) 4 Low Bur Rul 222 (223), Shwe Lok v. Ma Seik Kaung. (Do.) 

(’92)16 Bom 172 (177) (DB), Hanmant Ramchandra v. Babaji. (Usufruotuary 
mortgage confers no right to have the property sold ) ruoiuary 

(’93) 17 Bom 425 (428) (DB), Mahadaji v. Jofi. (A merely usufructuary mort*a*e 
5°“ no n « ht have the mortgaged property sold.) 

(18) 5 AIR 1918 Mad 1033 (1038): 37 Ind Cas 456 (DB), Prayag Dossiee Varu v 
Chengamma Na\du* (Possession essential.) ^ 

(DM 301 (3M): W3 lDd C “ 272 (M) ' Harnath S '"! h - »**■ 
™» 2) 15 Ind °“ 919 (920) : 1 Upp Bur Bul 125 ' s™ Myin v. Mi Shwe 


3 Bakh*h Si»s,l 0a3 329 (332> 1 16 ° Udh Cas 56 ' Bakhsh Singh v. Dei 

Ind 005 190 093) (Oudh), Eenchen Singh v. Jafre Begum 

4 (PO) 2 . 5 m 1925 P ° 63 (66) = 47 AU 240 = 62 M APP 145 : 86 Ind d 57 


Section 58 
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Note 35 


apply the rents and profits towards the interest or the principal or both. 
It is not a usufructuary mortgage where there is no such agreement. 5 
Thus, where a simple mortgage was executed in 189 S and subsequently 
in 1904 the same property was leased to the mortgagee with a direction 
to apply the rent towards the interest due under the mortgage, it was 
held that the mortgage did not get converted into a usufructuary 
mortgage. 6 A mortgage purporting to be a usufructuary mortgage does 
not cease to be so by reason of the fact that instead of actually taking 
possession on the date of the mortgage, the mortgagee leases it back to 
the mortgagor for the period of the mortgage. 7 It does not become a 
simple mortgage on that account. Oral evidence is not admissible to 
show that the document was intended only to be a simple mortgage as 
it will be contradicting the terms of the written document. 8 Similarly, 
a mortgage does not cease to be a usufructuary mortgage by reason of 
the fact that actual physical possession is not delivered. It is sufficient 
if the mortgagor delivers such possession as the nature of the property 
is capable of. 9 He may, instead of 'giving actual possession, direct the 
tenants of the mortgaged property to pay rent to the mortgagee. 10 

5. (’30) 17 AIR 1930 All 175 (176): 124 Ind Cas 401, Nannhun v. Ealka. (Mort¬ 
gagee was to enter into possession on failure of repayment by the stipulated date, 
an event which may or may not have happened — No initial agreement to deliver 
possession—Mortgage held simple and not usufructuary.) 

(’36) 23 AIR 1936 Pat 211 (216) : 14 Pat 560 : 158 Ind Cas 738 (DB), Janaki 
Nath Ray v. Asad Raza. 

(’79) 2 All 527 (533) (DB), Phul Kuar v. Murli Dhar. 

6. (’16) 3 AIR 1916 Mad 974 (974) : 31 Ind Cas 473, Chidambaram Pillai v. 
M. S. M. Doraiswami Chetty. 

7. (’97) 19 Ail 496 (498) : 1897 All W N 128 (DB), Alta falx Khan v. Lalta 
Prasad. 

(’98) 20 All 401 (407) : 1898 All W N 90 (DB), Imdad Hasan Khan v. Badri 
Prasad. 

(’09) 1 Ind Cas 208 (209) : 31 All 318 (322) (DB), Khunni Lai v. Madan Mohan. 
(’27) 14 AIR 1927 All 552 (553, 554) : 101 Ind Cas 516 : 49 All 658 (DB), Md. 
Karamat Alikhan v. Ganeshi Lai. 

(’31) 18 AIR 1931 Lah 498 (499): 133 Ind Cas 655 (DB), Karam Cliand v. Shcra. 
(Mortgagors allowed to be in cultivating possession.) 

[See also (’07) 4 Low Bur Rul 222 (224), Shwe Lok v. 2Lfa Seik Kaung. (Case 
before T. P. Act was extended to Burma.) 

(’30) 17 AIR 1930 Lah 386 (387) : 120 Ind Cas 166 (DB), Asa Ram v. Kishan 
Chand .] 

8 . (’33) 20 AIR 1933 P C 178 (180) : 143 Ind Cas 659 : 60 Ind App 273 : 14 Lah 
466 (PC), Mian Feroz Shah v. Sohbat Khan. 

(’37) 24 AIR 1937 All 478 (479) : 169 Ind Cas 1004 (DB), Mohammad Ashraf Ali 
Khan v. Beharx Lai. (AIR 1933 P C 178 followed.) 

9. (’33) 20 AIR 1933 Oudh 35 (36) : 8 Luck 190 : 141 Ind Cas 464 (DB), Ram 
Khxlaivan v. Ghulam Husan. 

10. (’28) 15 AIR 1928 Oudh 405 (405) : 110 Ind Cas 70, Mahomed Yakub v. 
Jagannath. (Where rent is increased by the landlord the mortgagee will be 
entitled to it.) 

(’15) 2 AIR 1915 Mad 382 (383): 26 Ind Cas 71 (DB) Anantha Iyer v. Ramasamx 
Iyer. (Diggu Bhoghiam.) 

(’32) 19 AIR 1932 Mad 768 (769): 139 Ind Cas 449 (DB), Venkataratnam v. Tota, 
Varahalxah. 



MORTGAGES ETC., DEFINED 


1203 


Where a usufructuary mortgage is of a share of a common holding, 
the mortgagee is entitled to joint possession. 11 

The words “or expressly or by implication binds himself to deliver 
possession” were inserted in the section by the amending Act of 1929 in 
order to negative the view that in the absence of actual delivery of 
possession, the mortgage was not a usufructuary one. lla 

A usufructuary mortgagee is entitled in fact to the fullest enjoy¬ 
ment of the property mortgaged and has the right to exclude others, 
including the owner, from its possession and enjoyment. 12 If he does 
not get possession, he may sue for possession 13 or for damages for breacli 
of the contract to give possession. 14 


A usufructuary mortgagee who is empowered to take possession 
and appropriate the rents and profits in lieu of his debt, is not bound 
to take possession. He has merely a power to do so, and if he chooses 
to forgo the benefit it would have no effect as between him and the 
mortgagor to recover his debt. The only effect would be when some 
subsequent incumbrancer comes in and he has notice thereof. In that 
case if he permits the mortgagor to receive the rents and profits, he 
exposes himself to the claim of the subsequent incumbrancer. 16 

The mortgagor must authorise the mortgagee to retain possession 
until payment of the mortgage money. 10 Where the mortgagee is 
authorised to retain possession for a certain period only, the mortgage 
is not a usufructuary one. 17 


11. (’36) 38 Pun L R 566 (567), Bachna v. Bachan Singh. 

Ha. (’42) 29 AIR 1942 Oudh 172 (174) : 197 Ind Cas 164, Ram Padarath Singh 
v. Nimar Singh. (Under the present definition it is sufficient if he binds himself 
to deliver possession.) 

12. (’38) 25 AIR 1938 All 577 (585) : I L R (1938) All 904 : 178 Ind Cas 12 (SB) 
Fateh Singh v. Raghubir Sahai. 

[See also (TO) 8 Ind Cas 130 (131) (DB) (Mad), Kaveri Ammal v. Kali Animal. 

(Usufructuary mortgagee obtaining merely a decree for sale does not lose his right 
to possession until sale.)) 


13. (’81) 4 All 14 (16) : 1881 All W N 105 (DB), Ear Sahai v. Chuni Kuar. 

(*42) 29 AIR 1942 Oudh 172 (174) : 197 Ind Cas 164, Ram Padarath Singh 
Nimar Singh. * 

AU 281 (283) : 1882 AU W N 33 < DB ). Sheo Narayan v. Jai Gobind 
245 (24? ' 248) '* 1882 AUWN31 < DB ). Mahesh Singh v. Chouhar : 


<PB) ' ““ » 
(1 S Zl“ as X 4 ™ : l Suth w R P c 10 (PC >’ 

AU 838 (344) : 1901 All w N 95 (DB), Chimman Lai v. Baluxdu, 

605 (608): 8 Pat 16:120 lnd °- 82 <“»■ ch,Mihi ™ 
Si™ “!£r wo) 2 “ 673 ; 194 Ina Cas 508 (DB) ' 

X ( raiX«rf P rX 605 (6 ° 8) : 8 Pat 16 : 120 “ °“ 82 {m ‘ Chiath 
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Appropriation of rents and profits : 

The second characteristic of a usufructuary mortgage is that the 
mortgagor authorises the mortgagee to receive the rents and profits — 

(a) in lieu of interest, or 

(b) in lieu of principal, or 

(c) partly in lieu of interest and partly in lieu of principal. 

Where the rents and profits are not to be taken in lieu of interest or 
principal but are to be set off against the interest agreed upon and in 
case of deficit the mortgagor is to be personally liable therefor, the 
mortgage is not a usufructuary one. 18 

The two classes referred to in items (b) and (c) are self-redeeming. 
A common instance of this kind of mortgage is the lekha muklii in the 
Punjab in which the mortgagor undertakes no personal liability and, 
while he is competent at any time to claim redemption on payment of 
the amount, the mortgagee is not entitled to sue for his debt. 19 The 
class referred to in item (a) above is not self-redeeming. The mortgagee 
is entitled to appropriate the rents and profits in lieu of the interest and 
is entitled to retain possession until such time as the mortgagor chooses 
to redeem on payment of the principal sum recovered. This form of 
mortgage has been in vogue in India for a very long time 20 and is 
analogous to what is known as a “Welsh mortgage” in England, as to 
which see the undermentioned cases. 21 The mortgagee in such cases takes 
the chance of the rents and profits being greater or less than the interest. 
A mortgaged to B 12 villages of which he gave possession and stated in 

18. (’23) 10 AIR 1923 Mad 71 (72) : 72 Ind Cas 987 (DB), Bysani Madliava 
Chetliar Charity Fund v. Krishnaswami Clietly. 

19. (’40) 27 AIR 1940 Lak 401 (404) : 191 Ind Cas 583: ILR (1941) Lab 71 (FB), 
Lachhman Singh v. Natha Singh. 

(’81) 1881 Pun Re No. 90, Oalii Mai v. Shera. 

(’19) 6 AIR 1919 Lah 20 (21) : 1 Lah 89 : 51 Ind Cas 956, Khandulal v. Fazal. 
(’31) 18 AIR 1931 Lah 498 (499) : 133 Ind Cas 655 (DB), Karam Chand v. Shera. 

20. (’40) 27 AIR 1940 Lah 401 (404) : 191 Ind Cas 583 : ILR (1941) Lah 71 (FB), 
Lachhman Singh v. Natha Singh. 

(’70) 1870 Pun Re No. 15, Soman Mull v. Kanh Chund. 

(’25) 12 AIR 1925 Pat 238 (289) : 78 Ind Cas 457 (DB), Nand Lai v. Dliaramdeo 
Singh. 

(’17) 4 AIR 1917 Pat 14 (14) : 40 Ind Cas 594 (DB), Barhamdco Narain v. 
Bamanand Prasad. 

(’70) 1870 Pun Re No. 81, Ramjee Dass v. Baba Kaka Nund. 

(1865) 2 Mad H C R 382 (383) (DB), Vanncri v. Patanattil. 

(’68) 3 Mad H C R 363 (355) (DB), Dorappa v. Mallikarjioiudu. 

ISee also (’70) 2NWPHCR9 (10) (DB), Khooshal Rae v. Jankee Doss.] 

21. (1749-50) 27 E R 1106 (1109) : 1 Yes Sen 402, Longuet v. Scawen. 

(1687) 23 E R 602 (602) : 1 Vern 476, Fulthrope v. Faster. 

(1745) 26 E R 962 (963): 3 Atk 278, Lawlcy v. Hooper. (In Welsh mortgages (here 

is no covenant to pay.) 

(1832) 34 R R 301 (302) : Younge 610 : 2 L J (N S) Ex Eq 17, Teuton v. Curtis. 
(’21) 8 AIR 1921 Mad 183 (192) : 61 Ind Cos 612 : 44 Mad 301 (DB), Ramaraya - 
ningar v. Govinda Krishtia. 

(1862) 1 Mad H C R 81 (81) (DB), Mayilaraya v. Subbaraya. (Iladarawara 
mortgage in Kanara.) 

(’89) 12 Mad 109 (112) (DB), Cliathu v. Kunjan. 
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the mortgage deed: “until I pay the amount Rs. 5600 oil account o! 
principal, the mortgagee shall continue in possession and occupation.” 
Their Lordships of the Privy Council said: “under such a mortgage the 
mortgagee takes his chance of the rents and profits being greater or less 
than the interest which might have been reserved by the bond, and the 
mortgagor is entitled to redeem on repayment of the mortgage-money”. 23 
Where the mortgagee is put in possession of the mortgaged property 
in lieu of interest and it has not been found that he has ever been 
dispossessed, he is not entitled to any interest but is entitled to the 
principal only. 23 Where the mortgage is security only for the principal 
and the mortgagee is to have the profits in lieu of interest which is not 
payable otherwise, the mortgagee is not entitled to interest if he fails to 
take possession from the mortgagor. 24 

The fact that the document does not make any express provision 
for the appropriation of the usufruct for interest or principal does not 
make it any the less a usufructuary mortgage, if the necessary inference 
from the terms of the document is that it is to be appropriated to the 
one or the other. 25 Where there is no stipulation to pay interest but 
possession is given, it must be taken as an implied part of the mortgage 
contract that the usufruct must be taken in lieu of interest. 26 


The words “or any part of such rents and profits” were added in 
19-29 so as to cover cases where the mortgagee retains part of the rents 
and profits in discharge of the debt, and pays the balance to the 
mortgagor. Such cases were regarded before the amendment as anoma¬ 
lous mortgages. 27 


Absence of personal liability : 

There is no personal liability on the part of the mortgagor 
to repay the mortgage-money to the mortgagee, in a usufructuary 
mortgage. 28 Consequently, the mortgagee cannot sue the mortgagor 
personally for the recovery of the debt. 29 It has been held in some 

22. (’02) 24 All 521 (531) : 29 Ind App 148 (PC), Parlab Bahadur v. Gajadhar. 

23. (’26) 13 AIR 1920 Cal 1239 (1239) : 97 Ind Cas412 (DB), Krishna Charan v. 
Nilya Sundari Devi. 


24. ('92) 17 Bom 425 (428) (DB), Mahadaji v. Joti. 

(’21) 8 AIR 1921 Bom 28 (29) : 59 Ind Cas 765 : 45 Bom 523 (DB), Manikchand 
Maganchand v. Rangappa Kondappa. (17 Bom 425 followed.) 

25. (’21) 8 AIR 1921 Mad 12 (16, 17): 43 Mad 589: 57 Ind Cas 724 (FB), Venkiah 
v. Donga Pallay ». 


26. (04) 6 Bom L R 630 (632) (DB), Nagindas Harjivandas v. Kara Jesang. 

27. ( 31) 1931 Mad W N 595 (599), Ramamurti v. Adduru Adetina. 

Z lr ^l 1 AI ? 1914 Mad 317 {3I8): 24 Ind Cas 127 ( DB )> Kutti v. G. P. 

M. Muhamad . 

(’03) 5 Bom L R 119 (121) (DB), Shridhar v. Gangaram. (Personal covenant by 

principal and Interest-Mortgage not usufructuary.) 

™ f 5 < 236) < DB) ’ Sing/, v. Nathu Ram. 

( 36) 23 AIR 1936 Pesh 48 (51) : 101 ind Cas 165 (DB), Bishan Das v. Kand 




(’01 

(’66 


o „ ' T wvinarav ouryarav v. Jxwanjt Alone 

ft !i2i Krish ™ji Vinayak v. Wasudeo Moreshwar. 

Suth W R 283 (289) (DB), Afunnoo Lai v. Baboo Reel Bhoobun Singh. 
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cases that on this ground there is no “debt” at all in such a case. 30 It 
is submitted that this view is not correct. It cannot, however, be attached 
as a debt’ under o. 21 R. 46 of the Code of Civil Procedure as the terms 
of that rule, which provides for attachment by prohibiting the debtor 
from making payment and the creditor from recovering the debt, are 
obviously inapplicable to a case where no payment by the mortgagor 
is contemplated at all. 31 The proper procedure would be to attach it 
under o. 21, R. 54 as immovable property. 32 There is a difference of 
opinion as to whether the existence of a covenant to pay prevents a 
mortgage from being a usufructuary mortgage. One view is that the 
existence of a mere covenant to pay unaccompanied by a hypothecation 
of property (i. e., by a grant of the power of sale) does not change the 
character of what would otherwise be a usufructuary mortgage, 33 so as 

(’15) 2 AIR 1915 Cal 376 (377): 27 Ind Cas 800 (DB), Basawan Singh v. Maham - 
mad Fariz Khan. (Where a mortgage deed provided "When I or my heirs shall 
pay Rs. 250, the amouot covered by this deed .... on 30th Magh of 1311 F. S. or 
of any other year after the expiration of the deed .... I shall take back this deed 
and enter upon possession . . . .”— Held that there was no covenant to pay the 
money and the mortgagee could not give up possession and sue for the sale of the 
property.) 

(’75) 24 Suth WR426 (426) (DB), Shaikh Oolam Nisamut v. Mt. Soghra. (Where 
by the terms of a zuripeshgee lease deed, the only lien which plaintiff has acquired 
over the property is to retain possession as lessee until the money lent is paid off, 
he has no right to bring a suit for the recovery of the money by the sale of pro¬ 
perty.) 

(’28) 15 AIR 1928 Lah 355 (356) : 110 Ind Cas 81 (DB), Alma Ram v. Stirjan. 
(’70) 14 Suth W R 29 (30) (DB), Shaikh Fyezoollah v. Syud Kazim Hoosein. 

[ See also (’70) 13 Suth WR445(446) (DB), Keical Sahco v. Rash Narain Singh. 
(Where a lease gave the lessee the right to continue in possession of the land 
until the money which was due to him was liquidated, the relation between 
the parties is not that of mere lessee and lessor, but that of mortgagee and 
mortgagor; but the lessee is not entitled to have the property sold.) 

(’73) 21 Suth W R 37 (38) (DB), Mt. Takimonee Kooer v. Mohesh Singh. 

(•87) 11 Bom 475 (478) (DB), Sawaba Khayidapa v. Abaji Jotirav .] 

30. (’40) 27 AIR 1940 Lah 401 (405): 191 Ind Cas 583: ILR (1941) Lah 71 (FB), 
Lachhman Singh v. Hatha Singh. 

31. (’16) 3 AIR 1916 Mad 434 (435) : 39 Mad 389 (DB), Ramasatni v. Srinivasa. 
(Usufructuary mortgage containing also a covenant to pay — Held, debt could be 
attached under O. 21 R. 46.) 

(’28) 15 AIR 1928 Mad 648 (650, 651) : 111 Ind Cas 218, Subraya Pai v. Subra- 
mania Pattar. 

(’ll) 10 Ind Cas 812 (812) : 35 Bom 288 (DB), Manilal Ranchod v. Motibhai. 

See the Authors’ Commentaries on the Code of Civil Procedure, 3rd (1940) Edn., 
O. 21, R. 46, Note 4. 

32. (’ll) 10 Ind Cas 812 (812): 35 Bom 288 (DB), Manilal Ranchod v. 
Motibhai. 

33. (’35) 22 AIR 1935 Lah 103 (104) : 16 Lah 612 : 158 Ind Cas 206 (DB), Qadir 
Parast Khan v. Mehr Nur Mahomed. 

(’38) 25 AIR 1938 All 418 (420) : ILR (1938) All 714 : 176 Ind Cas 492 (FB), 
Kanhaiya Prasad v. Mt. Hamidan. 

(’32) 19 AIR 1932 Lah 164 (167) : 13 Lah 259 : 135 Ind Cas 33 (DB), Pars Ram 
Jaishi Ram v. Brij Mohan. 

(’21) 8 AIR 1921 Mad 183 (192) : 44 Mad 301 : 61 Ind Cas 612 (DB), Ramaraya- 
nimgar v. Govinda Krishna. 

(’08) 10 Bom L R 615 (617) (DB), Krishna Bhaichand v. Hari Janardhan. 
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to enable the mortgagee to sue for sale. 34 A contrary view, namely 
that such a covenant renders the mortgage an anomalous one has been 
held in the undermentioned ease. 34 * 

Time limit for redemption : 

It is not necessary in a usufructuary mortgage to fix any period 
of redemption. But the fixing of such time is not inconsistent with the 
nature of a usufructuary mortgage. 35 In fact S. 62 shows that such a 
term is contemplated. But the fixing of a term is not equivalent to a 
covenant to pay at the end of the term. 38 A possessory mortgage 
providing that the mortgagee is to obtain possession of the property 
in lieu of a fixed sum with a condition that redemption is to take 
place whenever the mortgage money is paid, is a good usufructuary 
mortgage. 37 

Mortgagees whose mortgages are not with possession cannot resist 
a suit for possession by a purchaser of the equity of redemption. 38 

34. (’05) 28 All 157 (160) : 1905 All W N 226 (DB), Kashi Bam v. Sardar 
Singh. (Madras view disapproved.) 

(’08) 10 Bom L R 615 (617) (DB), Krishna Bhaichand v. Hari Janardhan. (28 
All 157 followed.) 

(’33) 20 AIR 1933 Lah 151 (151) : 141 Ind Cas 377 (DB), Mahomed Abdullah v. 
Mahomed Yasin. 

[But see (’32) 19 AIR 1932 Lah 164 (167) : 13 Lah 259 : 135 Ind Cas 33 (DB), 
Pars Ram Jaishi Bam v. Brij Mohan. 

(’35) 22 AIR 1935 Lah 103 (104) : 16 Lah 612 : 158 Ind Cas 206 (DB), Qadir 
Parast Khan v. Mehr Nur Mohammad.] 

34a. (’42) 29 AIR 1942 Cal 55 (58) : 198 Ind Cas 674 (DB). Akbar Ali v. Mafij- 
iiddin. (12 Mad 109; 14 Mad 232; 26 Mad 662; 27 Mad 526 relied on; 28 All 
157 dissented from.) 

35. (’21) 8 AIR 1921 Mad 183 (191, 192) : 44 Mad 301 : 61 Ind Cas 612 (DB), 
Ramarayanimgar v. Govinda Krishna. 

(’21) 8 AIR 1921 Mad 517 (517) : 68 Ind Cas 717 (DB), Narayanamurlhy v. 
Appalanarasimhalu. 

(’08) 32 Bom 569 (571) : 10 Bom L R 742 (DB), Mahmcd Muse Umarji v. Bagas 
Amanji. 

(’12) 17 Ind Cas 329 (333) : 16 Oudh Cas 56, Bisheshar Baksh Singh v. Debi 
Baksh Singh. 

(’40) 27 AIR 1940 Cal 426 (427) : 191 Ind Cas 713 (DB), Khoaj Jamadar v. 
Abdul Sobhan Khan. 

(’39) 26 AIR 1939 Lah 235 (236) (DB), Kishan Singh v. Nathu Bam. 

(’40) 27 AIR 1940 Cal 436(438): 1931.C. 26(DB), Bhutnath Janan v. GopalProsad. 
(’34) 21 AIR 1934 Pat 217 (220) (DB), Rameshwar Narain v. Pani Ram Modi. 
(’38) 25 AIR 1938 Pat 388 (389) : 176 Ind Cas 892 (DB), Smt. Sarojbashini Ghosh 
v. Baijnath Pandcy. 

(’02) 26 Bom 252 (258) : 3 Bom L R 778 (F B), Tukaram v. Ram Chand. 

[But see (’22) 9 AIR 1922 Pat 167 (169) : 65 Ind Cas 666 : 1 Pat 350 (DB), Jaq 
Sahu v. Mt. Ram Sakhi Kuer.] 

36. (’21) 8 AIR 1921 Mad 183 (192) : 44 Mad 301 : 61 Ind Cos 612 (DB), llama. 
rayanimgar v. Govinda Krishna. 

37. (’28) 16 AIR 1928 Oudh 1 (5) : 107 Ind Cas 545 : 3 Luck 1 (FB), Ganesh 
Singh v. Bhikham Singh. 

# aZso (1900) 2 Bom L R 201 (202) (DB), Qovindrao Sttryarao v. Jiwanji 
Mangesh.) 

38. (’29) 16 AIR 1929 P C 288 (289) : 120 Ind Cas 650 (PC), Bijai Saran Sahi 
v. Bageshwari Prasad. 
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The addition of a condition that on default, the transaction should 
be treated as a sale does not, in an ordinary possessory mortgage 
convert it into an anomalous mortgage. 39 So also the additional 
covenants that the mortgagor would pay rent of the mortgaged land, 
that if, on any occasion the mortgagee had to pay arrears of rent he 
may recover the same from the mortgagor with interest, that if the 
mortgagor had already made a transfer or created a charge on the 
property the mortgagee can realise his amount from other property of 
the mortgagor, etc., are not sufficient to change the character of the 
mortgage as a usufructuary one. 40 


36. Zuripeshgi lease. — A zuripeshgi lease is a lease for a 
premium; usually, however, it amounts to a mortgage. 1 Whether it 
amounts to a mortgage depends upon the question whether the premium 
is advanced as a loan and whether the land is intended to be security 
for such loan . 13 If the original premium is not an advance which is 

39. (’25) 12 AIR 1925 Mad 366 (366) : 82 Ind Cas 809, Chellakutti Naicken v. 
Vengappa. 

40. (’40) 27 AIR 1940 Cal 281 (282) : 188 Ind Cas 819 (DB), Panchanan v. 
Shashi Bhusan. 

(’40) 27 AIR 1940 Cal 436 (438) : 193 Ind Cas 26 (DB), Bhutnath Janan v. Gopal 
Prosad. 

(’40) 27 AIR 1940 Cal 426 (428) : 191 Ind Cas 713 (F B), Khoaj Jamadar v. 
Abdul Sobhan Khan. 

(’40) 27 AIR 1940 Cal 544 (544) : 191 Ind Cas 175 (DB), Gayamani Bewa v. 
Dharanidhar Jana. 

(’37) 24 AIR 1937 Pat 94 (95) : 167 Ind Cas 755, Udai Singh v. Bhunesharnath 
Singh. 

Note 36 

1. (21) 8 A I R 1921 Nag 161 (162) : 64 Ind Cas 99, Sheobakhsh Singh v. 
J agannath. 

(’68) 3 Agra 146 (146) (DB), Ram Pershad v. Mt. Kishna. 

(’64) 1864 Suth W R 260 (261) (DB), Hurreehur Singh v. Dabee Sahay. 

(’69) 12 Suth W R 528n (528n) : 6 Beng L R 563u (DB), Dindayal Shaha v. 
Ganesh Mahatun. 

(’75) 24 Suth W R 275 (278) (DB), Rajah Saheb Perladh Singh Bahadoor 
v. L. P. D. Broughton. (The zuripeshgi lease in suit was regarded as a mortgage.) 
(1864) 1 Suth W R 7 (9) (DB), Pultun Singh v. Reshal Singh. 

(’24) 11 AIR 1924 Pat 580 (581): 78 Ind Cas 588 : 3 Pat 465 (DB), Kharag Nara- 
yan v. Dwarka Prasad Singh. 

(’67) 2 Agra 122 (122) (DB), Nund Lall v. Baluk. 

la. (’98) 2 Cal W N 758 (759) (DB), Ram Khelatoan v. Sambhoo Roy. 

(’99) 12 C P L R 96 (100), Menikchand v. Vishnoo Govind. 

(’03) 16 C P L R 49 (51), Dhannu v. Beohar. 

(’18) 5 AIR 1918 Pat 385 (386) : 44 Ind Cas 153 (DB), Mohammad Hanif v. 
Moorat Mahton. (It is impossible to lay down any general rule as to the effect of 
a zuripeshgi transaction—Every case must depend upon its own facts.) 

(’25) 12 A I R 1925 Pat 118 (119) : 3 Pat 266 : 78 Ind Cas 923 (DB), Tilakdhari 
Singh v. Chaturgun Bind. 

(’17) 4 AIR 1917 Pat 14 (14) : 40 Ind Cas 594 (DB), Barhamdeo Narain Singh v. 
Ramanand Prasad Singh. 

(’35) 22 A I R 1935 Pat 360 (364) : 158 Ind Cas 162 (DB), Parameshwar Rai v. 
Ramrudra Prasad. 

(’28) 15 AIR 1928 Pat 410 (411, 412) : 7 Pat 690 : 110 Ind Cas 469 (DB), 
Umeshwardhari Singh v. Neman Singh. 
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re-payable, but is satisfied by the lease, the transaction is only a lease. 
Again if there is no idea of giving any security for the loan, the trans¬ 
action would be a lease and not a mortgage. 2 The test, in other words, 
is whether there is a secured debt and a right of redemption. 3 Once you 
get a debt with the security of land for its re-payment, it is a mortgage, 
by whatever name it is called. 4 The usual form of a mortgage by 
zuripeshgi lease is a loan repayable on the day the lease should expire, 
and the rent is either wholly the interest or partly interest and partly 
to be appropriated to the principal, the lessee to continue in possession 
till the loan should be paid. In Bengal Indigo Co. v. Boghobir Das, 6 
under documents styled zuripeshgi ticca patoica pottahs, the tenants 
advanced at the commencement, to the lessor, a certain sum of money 
for the liquidation of debts due to his creditor's, the tenants being 


2. {'83) 7 Mad 203 (206) (FB), Reference under Stamp Act. 

{'38) 25 AIR 1938 Pat 35 (36, 37) : 172 Ind Cas 935 (DB), Dildar Husain v. 
Sk. Saddip. 

(’39) 26 AIR 1939 Pat 265 (266, 267) : 180 Ind Cas 95, Jageshar Singh v. Alakh 
Narain. 

(’19) 6 AIR 1919 Mad 322 (324) :’41 Mad 959 : 49 Ind Cas 291 (DB), Meenakshi- 
sundara v. Rathnasami. 


3. (’23) 10 AIR 1923 Pat 122 (128) : 68 Ind Cas 394 : 2 Pat 217 (DB), Eesho 
Prasad v. Chandrika Prasad. 


(’38) 25 AIR 1938 Pat 35 (36) : 172 I.C. 935 (DB), Dildar Hussain x.Sk. Saddip. 

(’82) 6 Bom 674 (680) (DB), Gopal Sitaram v. Dcsai. (Zuripeshgi leases are placed 
on the footing of usufructuary mortgages only when there is a power of redemption 
reserved to the lessor expressly or by implication.) 

(’41) 28 AIR 1941 Pat 296 (298) : 193 Ind Cas 533 (DB), Gulab Cha>id Prasad x. 
Ram Kumar. (A document which is a kabuliyat with a provision for payment of 
rent in advance in a lump sum and which provides for the lessee remaining in 
possession for a fixed period of years in consideration of the advance paid, and for 
payment of a rent at fixed rate after the period fixed if the lessee wished to retain 
the premises after the period, can in no sense be described as a mortgage of any 
sort. It is merely a lease, aud the lessee is in possession only as a tenant and not 
as a mortgagee.) 

(’25) 12 AIR 1925 Pat 319 (320) : 83 Ind Cas 192 (DB), Mathura Pandeu v 

' Chandrika Rai. 


[See also (’37) 24 AIR 1937 Oudh 146 (148) : 162 Ind Cas 225 : 12 Luck 161, 
Tulshi Ram x. Muna Kuar. (The difference between a zuripeshgi lease and 
usufructuary mortgage is that in the latter the mortgagee is authorised to retain 
possession until the debt is satisfied, while under the former the lessee is to 
retain possession for a definite time only.)] 

4. (’38) 25 AIR 1938 Pat 388 (389) : 176 Ind Cas 892 (DB), Sarajbashini Ghosh 
v« Baxjnath •Pandey . 

(’24) 11 AIR 1924 Pat 580 (582) : 78 Ind Cas 588 : 3 Pat 465 (DB) Kharaa 
Narayan v. Dtvarka Prashad Singh. ’ 

(’28) 15 AIR 1928 Pat 410 (412) : 7 Pat 690 : 110 Ind Cas 469 (DB), Umeshwar- 
ahari Smgh v. Nemayi Singh . 

(T9) 6 AIR 1919 Mad 322 (324) : 41 Mad 959 : 49 Ind Cas 291 (DB), Meenakshi, 
sundara v. Rathnasami . 

(’33) 17 R D 270 (271-272), Walt Baksh v Ajudhia. 

(’81) 3 All 1 (6) (DB), Basant Lai v. Tapeshri Rai. 

( r!i 28 £ IR |. 1941 « 1 cf® (< ! 0): 194 10(1043 347: ILR (1941) AU 17 ( DB )> Bamman 
•kew v. Raghunath Shankcr. 

(’36) 1936 R D 461 (463), Balak Ram y. Nathoo. 

M / ad i 87 (191 M DB >. y^kateshwara y. Kesava.) 

5. (’97) 24 Cal 272 (280) : 23 Ind App 158 (PC). 
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entitled to recover payment by retaining out of the rents payable by 
them, a yearly instalment of the sum advanced with interest at the 
rate of 6 annas per mensem. The leases contained an express obligation 
by the tenants to quit occupation at their expiry. Their Lordships of 
the Privy Council observed : 

“The leases in question were not mere contracts for the cultiva¬ 
tion of the land let; but that they were also intended to constitute, 
and did constitute, real and valid security to the tenant for the 
principal sums which he had advanced, and interest thereon. The 
tenants’ possession under them was, in part at least, not that of 
cultivators only, but that of creditors operating repayment of the 
debt due to them, by means of their security.” 


Further Illustrations. 


(1) Where A received from B Rs. 250 not by way of advance 

or loan but as a deposit by way of security for the due 
payment of the rent, and executed in favour of B what was 
termed as a zuripeshgi, it was held that this was only a 
lease and not a mortgage. 6 

(2) A received a sum of money from B, and executed a zuripeshgi 

lease to B reciting that out of the rent, B was to appropriate 
a certain portion to the liquidation of the debt and to pay 
the balance of the rent to A. It was held that this was a 

mortgage. 7 

(3) Where A, an occupancy tenant, granted a zuripeshgi lease 

to B, by which B was to pay a part of the rent to the 
zamindar and was to set off the remaining part of the rent 
towards the money due from A to B, the transaction was 
held to be only a lease and not a mortgage. 8 

See also the undermentioned cases. 9 


In a zuripeshgi lease, can the lease and the mortgage be regarded 
as separable transac tions? Apart from zuripeshgi lease, the same 

6. ('69) 12 Suth W R 215 (216) (DB), Shco Golam Singh v. Roy Dinkur. 

7. (1864) 1 Suth W R 52 (53) (DB), Mdhommad Ali v. Batook Deo Naraxn 

(•26H3 AIR 1926 Pat 77 (79) : 90 Ind Cas 785 (DB), Nathan Prasad Shah v. 
Kali Prasad Shah. 

(’17) 4 AIR 1917 Pat 14 (14) : 40 Ind Cas 594 (DB), Barliamdeo v. Ramanand. 
[See also (1864) 1 Suth W R 144 (144) (DB), Ram Mohun Dhul v. Madhub 
Choolia. (In a case of mortgage by zuripeshgec lease, ordinarily a rent is reserved 
to the mortgagor. If the rent reserved is not paid, as agreed, the mortgagor is 
allowed to debit that rent in his accounts to the mortgagee.)] 

8 (’33) 17 R D 526 (528), Kxshan v. Pxtam Prasad Lala. 

9. CIS) 2 AIR 1915 Cal 769 (770) : 28 Ind Cas 383 (DB), CJ.uW.on Singh J. 
Madho Singh. (The term "zuripeshgi" is an ambiguous one and the fact that 
foTn^twas provided for may give rise to an inference that there was a lease 

and not a usufructuary mortgage.) 

(’70) 8 Suth W R 310 (311) (DB), Ruthin Singh v. Grecdharec Lall. 

(’73) 19 Suth W R 160 (161) (DB), Puriag Dutt Roy v. Fckoo Roji. 

’38 25 AIR 1938 Pat 35 (36) : 172 Ind Cas 935 (DB), Dxldar Husaxn v. Saddxp. 

(’75) 7 NWPHCR 56 (57) (DB), Dulli v Bahadur. 
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document may grant a lease, and also a mortgage for the loan advanced 
by the lessee to the lessor. They will be separable transactions. A gave 
a lease to B of a coal mine for 992 years. He also mortgaged by the 
same document the lands to B for a loan advanced by B. The deed 
further provided that B who had, under the lease, to pay a royalty to A, 
could appropriate the royalty towards the mortgage debt. Subsequently, 
the leasehold interest and the mortgage interest became vested in 
different persons. The mortgaged property was ordered to l>e sold subject 
to the lease thus regarding the two as separable transactions. m 

37. Kanam and otti.—"Whether a kanam tenure is a mortgage 
must be decided with reference to the object for which the tenure is 
created. “In some cases it may be a mere lease, a sum being advanced 
as security for the rent or for proper cultivation, to be repaid on the 
expiry of the time. In other cases, and most frequently, it is created as 
a lease by way of mortgage to secure a loan advanced to the jenmi 
(proprietor). Rent is payable in the case of every kanam, but all 
kanams partake to a certain extent of the incidents of a usufructuary 
mortgage ...... If when viewed scientifically it cannot be wholly 

regarded as a mortgage, it cannot certainly be regarded wholly as a 
lease, as undoubtedly the land enures as security if not for the principal, 
at least for the interest of the loan advanced.” 1 

It has been generally held that a kanam in its mortgage aspect is 
a usufructuary mortgage. 2 Usually there is no covenant to pay and 
hence a suit for recovery of the money or for sale of the kanam 
property is not maintainable. 3 

In every kanam the kanamdar has an inherent right to hold for 
12 years according to the custom of the country but this right can be 
excluded by the jenmi by an express agreement. 4 He does not forfeit 
the right to hold for 12 years by his default to pay his para pad, i.e., 
the nett rent. 6 But if he denies the jenmi's title, he forfeits his right. 6 

10. (’34) 21 AIR 1934 P C 119 (122, 123) : 154 Ind Cos 596 (PC), Baraboni Coal 
Concern Ltd. v. Deba Prasanna Makerji. 

Note 37 

1. (’81) 3 Mad 382 (383) (FB). N. V. Silapani v. Ashlamurtlii Nambudri. 

2. (’99) 22 Mad 350 (351): 9 Mad L Jour 108 (109) (DB), Sridevi v. Virarayan. 
(’83) 6 Mad 325 (326) (DB), Raman Somayajipad v. Krishna Poduval. 

3. (’99) 22 Mod 350 (351) : 9 Mad L Jour 108 (109) (DB), Sridevi v. Virarayan. 

4. ( 79) 2 Mad 193 (193) (DB), Shekhara Panther v. Rarunayar. 

(’87) 10 Mad 192 (193) (DB), Ahmed Kutti v. Kunhatnad. 

(’91) 14 Mad 76 (77) (DB), Mahomed v. Ali Koya. {Held, there was uo special 
covenant excluding the general rule.) 

(1862-63) 1 Mad H C R 296 (297) (DB), Tupen Nambudripad v. Madatil Ramen. 
[See also (’02) 25 Mad 452 (453) (DB), Kelappen v. MadhaviJ 

5. (1862-63) 1 Mad H C R 112 (112) (DB), Shaikh Rautan v. Kadangot Shupan. 

(1863) 1 Mad H C R 113n (113n) (DB), Kunju Velan v. Manavikrama Zamorin - 
raja. 

(1863) 1 Mad H C R 113n (113n)(DB), Krishna Mannadi v. Shankar a Manavan 

6. (1863) 1 Mad H C R 445 (446) (DB), Ramen Nayar v. Kandapmni Nayar. 
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38. English mortgage. _ Until 1925 (when the English Law of 
Property Act was passed) the usual form of a mortgage in England was 
the transfer by assignment of the mortgagor’s interest in the property 
with a proviso for re-assignment upon payment of the mortgage-money 
by a particular date. After the date had passed the mortgagor’s rights 
at law had determined and the mortgagee was in law the absolute 
owner of the property. But in equity the mortgagor still retained a 
right to redeem and, upon payment of the debt and interest, to have the 
property reconveyed to him. This was called the equity of redemption. 
It was, however, only an equitable right and did not prevent legal 
interest of the mortgagor passing despite his retention of the equity of 
redemption. 1 The equity of redemption was an estate in land which 
could be devised, granted, etc., and whereof there may be seisin. The 
person entitled to the equity was considered in equity the owner of the 
land, though the legal estate vested in the mortgagee. 2 In fact the 
mortgagor in England had only an equitable interest in the property 
both before and after the date for payment had elapsed : before, because 
he had a contractual right to have the property reconveyed, and this 
contract created an equitable interest in the property; after, because, 
in equity, time was not the essence of the transaction, 3 the contract of 
mortgage being, in equity, considered merely a loan of money secured 
by a pledge of the estate. 4 In each case, therefore, he had an equitable 
estate though in the former case he had a right and not merely an 
equity of redemption. 5 

Before the passing of this Act, a mortgage in the English form of 
properties situated in the mofussil between parties of whom one was 
a Hindu, w ? as always treated as only a mortgage by conditional sale. 6 
Where both the parties were Englishmen, all the incidents of an English 

(1865) 2 Mad H C R 109 (110) (DB), Mayavanjari Chumaren v. Nimini 
Mayuran. (It makes no difference that this is done for the first time by the 
kanamdar in his answer to a suit by the jenmi). 

(1865) 2 Mad H C R 161 (161) (DB), Kellu Eradi v. Puapalli. (Otti-holder.) 

[But see (’16) 3 AIR 1916 Mad 652 (654) : 31 Ind Cas 184 (DB), Raman Nayar 
v. Kannoth. (Case law discussed.)] 

Note 38 

1. (’39) 26 AIR 1939 P C 14 (17) : 66 Ind App 50 : ILR (1939) Kar P C 78 : ILR 
(1939) 1 Cal 283 : 179 Ind Cas 328 (PC), Ramkinkar v. Satya Charan. 

(’40) 27 AIR 1940 Cal 429 (432) : ILR (1940) 1 Cal 197 : 191 Ind Cas 559, In re 
Imperial Bank of India. 

(’84) 10 Cal 97 (101) : 13 Cal L R 249 (DB), Kirtee Cliunder Milter v. Anath 
Nath Dey. 

2. (1738) 26 E R 377 (379) : 1 Atk 603, Casborne v. Scarfe. 

(’81) 50 L J Q B 473 (478) : 6 Q B D 345, Heath v. Pugh. 

3. (’39) 26 AIR 1939 P C 14 (19) : ILR (1939) Kar P C 78 : ILR (1939) 1 Cal 283: 

66 Ind App 50 : 179 Ind Cas 328 (PC), Ram Kinkar v. Satya Charan. 

4. (1802) 32 E R 108 (111) : 6 R R 124 : 7 Yes 265, Seton v. Slade. 

5. (’39) 26 AIR 1939 P C 14 (17, 19) : ILR (1939) Kar P C 78 : ILR (1939) 1 Cal 

283 : 66 Ind App 50 : 179 Ind Cas 328 (PC), Ram Kinkar v. Satya Charan. 

6. (’86) 12 Cal 614 (616) (DB), Shurnomoyee Dasi v. Srinath Das. 

(’70) 13 Suth W R 364 (365): 5 Beng L R 389 (DB), Shoroshec Bala v.NundLall. 
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mortgage were held applicable. 7 After the passing of the Act, a mortgage 
in the English form could be created in the mofussil as well as in the 
Presidency Towns, no matter to what community the parties belonged. 
It has, however, been held in the undermentioned case 8 that the rule 
that where one of the parties is a Hindu and the property is situated 
in the mofussil the mortgage, though in an English form, should be 
treated as a mortgage by conditional sale, is still applicable. It is 
submitted that this view does not appear to be correct. 


The three essentials of an “English mortgage” were stated in 
Narayana v. Venkataramana? to be as follows: 

(1) The mortgagor should bind himself to repay the mortgage- 

money on a certain day. 

( 2 ) The property mortgaged should be transferred ‘absolutely’ to 

the mortgagee. 

(3) The ‘absolute’ transfer should be made subject to a proviso that 

the mortgagee will reconvey the property to the mortgagor 
upon repayment of the mortgage.money, on the date on 
which the mortgagor bound himself to repay the same. la 
Where all the three essentials are present, the transaction would be an 
English mortgage, and the mere fact that the mortgagor undertakes 
to pay taxes, etc., will not change its character. 11 But where on a 
construction of the document it is found that one or other of the said 
essentials is absent, then the mortgage is not an English mortgage. 12 


Personal liability: 

In an English mortgage, the debtor remains personally liable to 
pay the debt. A covenant to pay is an essential ingredient of such a 
mortgage. 13 Where the intention is to create an English mortgage, this 
covenant will, in fact, be presumed. For every mortgage implies a 
loan, and every loan implies a debt for which the mortgagor’s personal 

7. (’81) 7 Cal 394 (400) (DB), Manly v. Patterson. 

8. (’18) 5 AIR 1918 Mad 373 (376) : 41 Ind Cas 770 (DB), Subba Naidu v. Secy . 
of Slate « 


9. (’02) 25 Mad 220 (235) (FB). 

10. (’39) 26 AIR 1939 Rang 321 (322): 183 Ind Cas 728: 1939 Rang L R 403 (FB) 
Ma Hmn Yeik v. R. A. R. R. Chettyar Firm. 

(’86) 23 AIR 1936 Cal 646 (648) : ILR (1937) 1 Cal 359 : 170 Ind Cas 274 Cohen 
v. Baidyanath. * 

(, 35) 22 AIR 1935 Cal 659 (661) : 159 Ind Cas 1001 (DB), Satya Charon v. 
Ramkmkar. * 

£2 AI * 1925 J C ; 1 77 < 78 ) : 81 1- C. 1025 (DB), Rukmini Ranta v. Baldeo Das. 

« 6) ,? 8 A R ? 9 o 6 Pat 211 (214) : 14 Pat 660 : 15 8 Ind Cas 738 (DB), Janaki 
Nath v. Asad Reza. 

AI ^> 19 ? 8 Cal 646 ( 848, 649 ) :ILE (1937) 1 Cal 359 : 170 Ind Cas 
274, Cohen v. Baidyanath. 

12. (’36) 22 AIR 1935 Cal 659 (662, 663) : 169 Ind Cas 1001 (DB), Satya Charan 
v. Ramkmkar. (Leasehold property - Covenant for payment of rent and royalty 
by mortgagor-Mortgagee not to ask for money within certain period if mortgagor 
pays interest regularly Mortgagor entitled to remain in possession and to carry 
on colliery business therein-Mortgage held not an English mortgage.) 

13. (’06) 4 Cal L Jour 610 (513) (DB), Ethel Georgina v. Clara B. Buxton . 


Section 58 
Note 38 



1214 


MORTGAGES ETC., DEFINED 


Section 58 
Note 38 


estate is liable. The absence of a covenant is, however, a strong 
indication of the intention of the parties. The fair criterion by which 
the Court is to decide whether a deed of sale containing an agreement 
to reconvey is a mortgage or not is whether the remedies are mutual 
and reciprocal. If not, it is merely a conditional sale and not a 
mortgage. 14 Where a sale was made in lieu of a portion charged thereon 
with a clause for redemption if the money was paid in ten years there 
being no covenant to pay it, it was held that the transaction was merely 
a conditional sale and not a mortgage. 15 

The personal covenant must be to repay the money on a certain 
date. The object is that it should be known with certainty when the 
mortgagor may redeem or the mortgagee proceed to foreclose or sell, 
an object which is not defeated by providing for earlier payments of 
interest. 16 An option as regards earlier payment or an extension of time 
for repayment is a matter of grace and does not affect the undertaking 
to repay on a certain date. 17 


Absolute transfer : 

It has been held by their Lordships of the Privy Council in Ram 
Kinkar v. Satya Char an?* that s. 58, cl. (e) cannot be construed as 
declaring an English mortgage to be an absolute transfer of the property, 
but as merely declaring that such a mortgage would be absolute , were 
it not for the proviso for retransfer. The clause, according to their 
Lordships, does not determine what legal effect follows from the 
particular form of words; it merely prescribes the form of words 
necessary to constitute what is known as an English mortgage. The 
clause deals with form , not with substance. The substantial rights are 
dealt with in ss. 58 (a) and 60. Whatever form is used nothing more 
than an interest is transferred and that interest is subject to a right of 
redemption. 10 

The distinction between law and equity in England does not apply 


14. (1840) 48 R R 322 (324): 5 My & Cr 303 : 12 L J Ch 207 : 5 Jur 114: 10 Sini 
386 : 9 L J (N S) Ch 70 : 3 Jur 1186, Williams v. Owen. (Goodmau v. Grierson, 
(1813) 12 R R 82 followed.) 

(1813) 12 R R 82 (85, 86) : 2 Ball & B 274, Goodman v. Grierson. 

[See also (1733) 1 E R 934 (938) : 2 Bro P C 265, Tasburgh v. Ecklin.] 

15. (1813) 12 R R 82 (85, 86) : 2 Ball & B 274, Goodman v. Grierson. 

16. (’36) 23 AIR 1936 Pat 211 (219) : 14 Pat 560 : 158 Ind Cas 738 (DB), Janaki 
Nath v. Asad Reza. 

17. (’36) 23 A I R 1936 Pat 211 (214, 219) : 14 Pat 560 : 158 Ind Cas 738 (DB), 


Janaki Nath v. Asad Reza. 

18. (’39) 26 AIR 1939 PC 14 (19): ILR (1939) Kar PC 78 : ILR (1939) 1 Cal 283 : 
66 Ind App 50 : 179 Ind Cas 328 (P C). 

19. (’18) 5 AIR 1918 Mad 373 (376) : 41 Ind Cas 770 (DB), Subba Naidu v. Secy. 

(’16)^8°A I R 1916 Low Bur 103 (103) : 8 Low Bur Rul 413 : 34 Ind Cas 24 (DB), 
Tana Peena Chunna v. Mamakkantakath Pathumakutty Uma. 

(’32) 19 AIR 1932 Cal 775 (782) : 59 Cal 1314:140 Ind Cas 788 (DB), Fala Krista 

l SwotoWM* AlTwM Cal 646 (648) : ILR (1987) 1 Cal 359 : 170 Ind Cas 
274, Cohen v. Baidyanath .] 
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in this country 20 and, unlike a mortgagor in England, the mortgagor 
under an English mortgage under the Act retains a legal interest both 
before and after the date fixed for payment. Before that date he has an 
interest in the land which is legal because what was transferred was 
only an interest in the property. After that date he has the legal right 
of redemption given to him by S. GO. In eaeh case therefore he retains a 
legal interest in the property. 21 

The question for decision in Ram Kinker’s case, 22 referred to above, 
was whether, when a lessee for 999 years mortgaged, by way of an 
English mortgage, his leasehold interest to X, there was a privity of 
estate created between X and the lessor so as to make X liable for the 
burdens of the lease. If the mortgage operated as a transfer of all the 
interest of the mortgagor, such a privity would be created. Otherwise 
not. In view of the principles stated above, their Lordships held that X 
was not liable by privity of estate for the burdens of the lease. 

The ‘absolute’ transfer must be made by operative words, the same 
as in an absolute conveyance, such as ‘convey’ ‘assign,’ ‘demise,’ etc., 
and not by the word ‘mortgage.’ Where the instrument said ‘I hereby 
mortgage and assign’ the estate, etc., it was held that the use of the 
word ‘assign’ was sufficient to satisfy the second requisite of an English 
mortgage. 23 The expression ‘grant, convey or transfer’ followed by an 
absolute and indefeasible estate of inheritance in possession was, in the 
undermentioned case held sufficient to satisfy the second requirement. 24 


Proviso for reconveyance : 

The proviso must be for reconveyance of the property upon 
repayment of the mortgage-money as agreed, i. e., on the " certain 
date stipulated or fixed. Where the proviso for reconveyance was 
"upon repayment, to the mortgagee, of all sums due to him by the 
mortgagors the mortgagee shall reconvey the said property to the 
mortgagors it was held that the third condition of an English mortgage 
was not satisfied as the covenant to reconvey did not depend upon 
payment being made at the stipulated time. 26 


Possession of property : 

The mortgagee acquires the right to take possession as soon as the 
mortgage is executed, whether a right of entry is expressly covenanted 
for or not. 6 In England if the mortgagee allows the mortgagor to remain 


2 H 16 ’ 3 A l R 19 J® Low 103 (103) : 8 Low Bur Rul 413 : 34 Ind Cas 24 

Chunna v Mamakkantakath Pathumakuttu Uma. 

2 283 - 8 fl8 Ind A In If 18) : ILR < 1939 > Kar P C 78 : ILR (1939) 1 Cal 

22 A T P R p r ^ ?Z 328 (P C) ’ **mkink*r Satya Charan. 

283 • fifi mA Ani 7 o°T t i } 1 ILR (1939) Kar P C 78 : I L R (1939) 1 Cal 
283 68 Ind App 50 : 179 Ind Cas 328 (PC), Ramkinkar v. Satya Charan. (The 

725 (1819) 

24 Aymr V ‘ Venkataramana Ayyar. 

mil ( 3): 14Pat 560:168 MCm 788 < db >'“ 

J’hoI “ *“ ™T)'Z a ! ayana »• F-Hw—— Ayyar. 

t'.Rajlu! Pr J£l (862): 142 Ind Cas 300 < D B >' NrisinltL Charan. 
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Section 58 in possession .the latter is at law merely a tenant at sufferance 27 but in 

Notes 38-39 equity being the owner be can take the rents and profits for bis own 

use and is not liable to account to the mortgagee. The same will be 
the case in this country also. The mortgagor in possession will be entitled 
to rents and profits until the mortgagee chooses to go into possession. 28 
The mortgagee does not forfeit bis right to payment by allowing the 
mortgagor to take the rents and profits. 

Under the English law the property, in an English mortgage vests 
in the mortgagee together with the right to collect rents arising out of 
the property. The rents are treated as forming part of the property 
mortgaged, and the reason why such rents are taken into account in 
reduction of the mortgage is this : The mortgagee is bound to reconvey 
the mortgaged property on payment of the mortgage dues. As the pro- 
perty mortgaged includes rents accruing therefrom, the mortgagee must 
reconvey also such rents as have come into his hands, on the mortgage 
dues being paid up. The same result is effected by an account being 
taken and by the rents received being applied towards the reduction of 
the mortgagor’s dues. The fact that the rents collected by the mortgagee 
have to be accounted for by the mortgagee does not detract from the 
proposition that the right to the rents is in the mortgagee. 29 

39. Equitable mortgage. — An equitable mortgage in English 
law is of much wider import than it is under this Act. 1 In England a 
deposit of title deeds for the advance of a loan was regarded as giving 
rise to an implied agreement to mortgage the estate referred to in the 
title deeds. 2 On the principle that equity treats that as done which ought 
to be done, the agreement made the depositee, in equity, a mortgagee 3 

(’19) 6 A I R 1919 Cal 908 (912) : 47 Ind Cas 529 : 45 Cal 653, Bank of Upper 
India v. Administrator General of Bengal. 

(’36) 23 AIR 1936 Pat 211 (220): 14 Pat 560 : 158 Ind Cas 738 (DB),<7a>iaki Nath 
v. Asad Reza. 

(1866) 6 Suth W R 269 (274) (DB), Khelut Chunder v. Taracharn Koondo. 

[ See also (’25) 12 AIR 1925 Cal 77 (79) : 81 Ind Cas 1025 (DB), Rukmini Kanta 
v. Baldeo Das. (The fact that the mortgagee obtained possession by proceedings 
which subsequently proved to be a nullity, could not stand in his way.) 

27. (1895) 64 LJQB 10 (12): 15 R 6 : 71LT 775: (1895) 1 Q B 375, Scobie v. Collins. 

28. (’38) 25 A I R 1938 Pat 539 (543) : 179 Ind Cas 409 : 17 Pat 726 (D B), 
Jharia Water Board v. Jagdamba Loan Co. (AIR 1936 Pat 211 followed.) 

(’36) 23 AIR 1936 Pat 211 (220, 221) : 14 Pat 560 : 158 Ind Cas 738 (DB), Janaki 
Nath Ray v. Asad Reza. 

29. (’40) 27 A I R 1940 Cal 429 (432) : ILR (1941) 1 Cal 197 : 191 Ind Cas 559, 
Imperial Bank of India,In re. (Quoted from(1872) 14Eq 32, Wilson v. Wilson ) 

Note 39 

1 . (’33) 20 AIR 1933 Mad 293 (295) : 56 Mad 546 : 141 Ind Cas 372 (DB), Ponnu 
Chettiar v. Sambasiva Ayyar. 

2. (1829) 34 E R 513 (514) : 19 Yes 255, Ex parte Wright. 

* [ See also (1901) 70 L J Ch 562 (563) : 85 L T 45 : 49 W R (Eng) 646 : 8 Manson 

304 : 17 T L R 545 : (1901) 2 Ch 314, Earrold v. Plenty.') 

3. (1836) 4 L J Bk 58 (59) : 4 Deac & C 259 : 2 Mont & Ayr 214. Ex parte 

Bignold; In re Postle. 

(1786) 29 E R 1133 (1133, 1134) : 1 Cox 211 : 1 R R 20, Edge v. Worthington. 

ISee also (’27) 14 AIR 1927 Bom 167 (171) : 101 Ind Cas 144 (DB), Maneklal 
Mansukhbai v. Saraspur Manufacturing Co., Ltd.) 
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and the mortgage was known as an equitable mortgage- The recogni¬ 
tion of such a mortgage was really by way of an exception to the Statute 
of Frauds which required a mortgage to be in writing. It was disapproved 
in many cases, 4 though held to have been firmly established, and 
consequently was held not one to be extended, beyond what was actually 
established. 6 The exception was recognised because it was regarded that 
the granting of an interest in the land was more than a mere oral 
contract and w 7 as in the nature of part performance which took the 
case out of the Statute of Frauds. 8 But a mortgage by deposit of title 
deeds, being a mortgage only in equity was held not to prevail over a 
legal mortgage, unless the holder of the legal mortgage did, or omitted 
to do something which prevented him, in equity, from asserting his 
permanent rights. 7 


The law 7 of India knows nothing of the distinction between legal 
and equitable property in the sense in W'hich it was understood where 
equity was administered by the Court of Chancery in England. 8 
Nevertheless the principle of English law that a deposit of title deeds 
as a security for a loan would create a lien on the lands, 9 was applied 

4. (1812) 34 E R 496 (496) : 19 Ves 209, Ex -parte Whitbread. 

(1808) 33 E R 653 (654): 9 R R 359 : 14 Ves 606, Ex parte Mountfort. 

(1889) 148 E R 1131 (1136) : 3 Y & J 150, Bozon v. Williams. 

(1823) 37 E R 1105 (1107) : T & R 274, Mount ford v. Scott. 

(1810) 34 E R 142 (143) : 1 Rose 268 : 17 Ves 369, Ex parte Coombe. 

(1819) 146 E R 878 (880) : 6 Price 495, Williams v. Medlicot. 

5. (1806) 33 E R 73 (76) : 12 Ves 192, Norris v. Wilkinson. 

6. (1886) 56 L J Q B 353 (354) : 18 Q B D 380, In re Beetham; Ex parte 
Broderick. 

7. (’23) 10 AIR 1923 P C 211 (213) : 51 Cal 86 : 1 Rang 637 : 50 Iud App 283 : 
76 Ind Cas 910 (PC), Imperial Bank of India v. U Bat Qyaxo Thu & Co. Ltd. 

('16) 3 AIR 1916 Lah 39 (42) : 1916 Pun Re No. 31 : 34 Ind Cas 937 (DB), J. M. 
Stewart v. Bank of TJpper India Ltd., Simla. 


S. (’23) 10 AIR 1923 P C 211 (213) : 51 Cal 86 : 1 Rang 637 : 50 Ind App 283 
76 Ind Cas 910 (PC), Imperial Bank of India v. U Rai GyatrtThu <£ Co. Ltd. 

(’04) 31 Cal 57 (72) : 30 Ind App 238 (PC), Webb v. Macpherson. 

(’06) 33 Cal 410 (421 422): 4 Cal L Jour 102 (DB), Gokul Das v. Eastern Mortgag 
and Agency Co. Ltd. 

(’32) 19 AIR 1932 Cal 589 (592) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendn 
Mohan v. Mohendra Nath. 

(’90) 14 Bom 269 (273) (DB), Manekji Framji v. Rustomji Naserwanji. 

<’ 70 > 7 ®°, m H C R (o O) 45 (60. 61) (DB), Jivandas Keshavji v.Framji Nana 
bhat. (A lien created by verbal contract and deposit of title deeds of immovabl 
property in the Island of Bombay by a Hindu in favour of a Hindu upheld 1 

(’80) 1880 Pun Re No. 113, Mt. Chand Kour v. Mt. Fajjo. 

S LaUah ] 9 M °° lDd APP 308 (321) (PC) ’ Varden Seth Sam v ‘ L^V*thy Roijje, 

(’39) 26 AIR 1939 Rang 321 (322): 1939 Rang L R 403 : 183 Ind Cas 728 (FB) 
Ma Enin Yeik v. K. A. R. K. Chettyar Firm. 

(1788) 30 E R 6 (7) : 2 Cox 12, Hankey v. Vernon. 

(1790 30 E R 118 (115) : 2 Cox 243 : 2 R R 89, Ex parte Bulteel. 

(1813) 36 E R 249 (251) : 2 V & B 79 : 2 Rose 138 : 13 R R 32, Ex parti 
Kensington. ^ 

(1786) 29 E R 1133 (1133) : 1 Cox 211 : 1 R R 20, Edge v. Worthington. 

(1812) 34 E R 493 (494): 19 Ves 202, Ex parte Warner. 

(1810) 84 E R 88 (89) : 17 Ves 227 : 11 R R 66, Ex part. LangsOm, 
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in this country as being in accordance with justice, equity and good 
conscience. 10 After the passing of this Act, a mortgage by deposit of 
title deeds stands on the same footing as other mortgages. 11 In the 
undermentioned case 12 it was argued before the Privy Council that an 
equitable mortgage was not a mortgage within the meaning of the Act. 
Their Lordships rejected the argument and held that in view of S. 59, 
a deposit of title deeds as security for a loan was a mortgage in the 
sense of the Act. In another case Papiah v. Naga?iat)ia 13 it was argued 
before the Privy Council that the Act did not recognise a mortgage by 
deposit of title deeds and that the onus should be on the person setting 
it up to prove that such a mortgage can be made. The contention was 
rejected by their Lordships and it was observed that the Transfer of 
Property Act far from containing any general prohibition of mortgages 
by deposit of title deeds expressly exempts them, when made in specified 
places, from the formalities prescribed for the due execution of the 
mortgages and that the onus is strongly upon the person setting up the 
invalidity of such mortgages to prove it. Section 58 (f) now makes it 
quite clear that it is a mortgage like any of the other mortgages. 

It has been held in the Punjab that an equitable mortgage has the 
same legal effect as any other mortgage. 14 

The essentials of a mortgage by deposit of title deeds under the 
section are: 15 


10. (1863) 9 Moo Ind App 303 (320) (PC), Varden Seth Sam v. Luckpathy Royjee 
Lallah. 

(’75) 1 Bom 237 (241), Dayal Jairaj v. Jivraj Ratansi. 

('16) 3 AIR 1916 Low Bur 20 (21) : 8 Low Bur Rul 450 : 35 Ind Cas 288, Badier 
Rahman v. M. A. R. R. M. Chetty Firm. (Case before T. P. Act was extended to 


Burma.) 

■09) 4 Ind Cas 288 (288) : 5 Low Bur Rul 93 (DB), Aw Nin v. V. A. R. Raman 
Chetty. (Do.) 

;’20) 7 AIR 1920 Low Bur 22(22) : 55 Ind Cas 248 (DB), Shukyiv. Hajee Bee Bee. 

[See also (’69) 1 N W P H C R 166 (168) (DB), Bunseedhur v. Hecra Ball.] 

11. (’06) 33 Cal 410 (421, 422) : 4 Cal L Jour 102 (DB), Ookul Das v. Eastern 
Mortgage and Agency Co. Ltd. 

[•26) 13 AIR 1926 Cal 204 (209) : 94 Ind Cas 538 (DB), Tiloke Cliand v. J. B. 
Beattie & Co. 

12. (’23) 10 AIR 1923 P C 211 (215) : 51 Cal 86 : 1 Rang 637 : 50 Ind- App 283 : 
76 Ind Cas 910 (PC), Imperial Bank of India v. U Rai Oyaw Thu & Co. Ltd. 

13. (’31) 18 AIR 1931 P C 239 (242) : 59 Cal 439 : 58 Ind App 333 : 134 Ind Cas 
328 (PC). 

14 (’30) 17 AIR 1930 Lah 920 (922,927) : 11 Lali564 : 129 Ind Cas 21 (DB), Ralli 
Brothers of Karachi v. Punjab National Bank Ltd. (It stands on the same 
footing as any other mortgage.) 

15. (’14) 1 AIR 1914 Bom 15 (16) : 38 Bom 372 : 23 Ind Cas 140 (DB), Behram 
Rashid v. Sordbji Rustomji. 

(’29) 16 AIR 1929 Rang 65 (66) : 7 Rang 28 : 116 Ind Cas 475 (DB), V. E. A. R. 

M. Chettyar Firm v. A. K. R. M. K. Chettyar Firm . , R . 

(’35) 22 AIR 1935 Lah 821 (823) : 160 Ind Cas 773 (DB), Punjab and Sind Bank, 

Ltd., Lahore v. J. Rustomji. 

(’36) 23 AIR 1936 Lah 251 (254) : 158 Ind Cas 562 (DB), Jowala Das Gound 
Ram v. Thakar Das. 
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(1) There must be a delivery of documents of title of immovable 

property. 

(2) Such delivery must be made to a creditor or his agent. 

(3) Such delivery must be made with intent to create a security 

thereon. 

Delivery of documents of title : 

There must be a delivery of the documents of title to the creditor. 

Otherwise there can be no equitable mortgage. Where A and B were in 

possession of title deeds for a purpose unconnected with any loan, and 

A merely orally communicated to B asking him to hold the title deeds 

as trustee for a creditor of A, it was held that the creditor did not thereby 

become an equitable mortgagee. The very principle of part performance 

on which equitable mortgage rests was held to have no application to 

the case. 16 In the undermentioned case, 17 the facts were peculiar. X 

was entitled to three properties. The title deeds of one property were 

deposited with A as security for a loan. Then X borrowed from B and 

deposited the title deeds of the other two properties at the same time 

giving a direction to A to deliver the title deeds of the first property 

to b when his mortgage was satisfied. It was held that an equitable 

mortgage was created in favour of B on all the three properties. Where 

the title deeds are already with the creditor for a purpose unconnected 

with any loan, and the debtor writes to the creditor that he may retain 

the deeds as security for the loan, a delivery must be deemed to have 

been made and an equitable mortgage is therefore created by such 
deposit. 19 * 


Again, what is delivered must be a document of title. If the 

documents deposited show no kind of title in the depositor, no mortgage 

is created. 19 Where X deposits title deeds of Blackacre assuring the 

depositary that they are the title deeds of Whiteacre but to which in 

reality they do not relate, this would not create an equitable mortgage 
on Whitqacre. 20 


It is not necessary that the documents of title deposited shoul 
show a good title in the depositor. Where A deposited all the title deed 
of a property except that under which he had obtained the propert 
and subsequently deposited this last deed with a nother person, it wa 


(’25) 12 AIR 1925 Mad 723 (724) : 48 Mad 454 : 88 Ind Cas 401 (DB) Offici 
Assignee, Madras v. Basudevadcss Badrinarayan 1 ' f/ 

nl 1 ^“r Mad 743 <743 ' 744): 94 “ bas 427 ' ». Sr 

*231" L J Q B 353 (355) : 18 Q B D S8 °. In re Beetham; Ex par 
17. (1863) 55 E R 351 (352) : 3 N R 285 : 33 Beav 218, Daw v Terrel * 

t277): 3 <» 8 > 1088 : 8 W B (Eng, 776 : 24 Ben, 4, 
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held that the prior depositary had a valid title against the latter. 21 It 
is not also necessary that the documents deposited should connect the 
mortgagor with some predecessor of his, who had acquired the property 
originally. It is sufficient if the documents deposited show the mortgagor’s 
title to the property. 22 

It is further not necessary that the whole or even the most material 
of the documents of title to the property should be deposited. It is 
sufficient if the deeds deposited bona fide relate to the property or are 
material evidence of title and are shown to have been deposited with 
the intention of creating a security thereon. 23 In some cases it has been 
held that documents which are merely evidence of title are not 
documents of title. Thus, a copy of a jamabandi record 24 has been held 
not to be a document of title. In certain other cases it has been held 
that a document cannot be considered a document of title unless it is 

21. (1857) 53 E R 343 (346) : 24 Beav 223, Roberts v. Croft. 

22. (’32) 19 AIR 1932 Cal 589 (593) : 59 Cal 781 : 140 Ind Cas 662 (DB), Suren- 
dra Mohan v. Mohendra Nath. 

23. (’38) 25 AIR 1938 Rang 149 (150): 1938 Rang L R 316 : 175 Ind Cas 206 
(FB), Chidambaram Chettiar v. Aziz Meah. (AIR 1933 Rang 299 overruled; 
AIR 1929 Rang 65 approved.) 

(1856) 61 E R 1024 (1025, 1026) : 26 L J Ch 18 : 4 W R (Eng) 693 : 3 Drew 579, 
Lacon v. Allen. 

(1800) 170 E R 553 (554) : 3 Esp 102, Richards v. Borrett. 

(1819) 146 E R 850 (866, 867): 20 R R 671 : 6 Price 411, Casberd v. Attorney 
General. 

(’28) 15 AIR 1928 Pat 304 (311) : 7 Pat 520 : 111 Ind Cas 57 (DB), Elizabeth May 
Toomey v. Bhupendra Nath. 

('17) 4 AIR 1917 Pat 268 (271, 272) : 2 Pat L Jour 293 : 39 Ind Cas 564 (DB), 
Bhupendra Nath v. Mt. Wajibunnissa Begam. 

(’32) 19 AIR 1932 Cal 589 (592) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. 

(’39) 26 AIR 1939 Rang 185 (185): 182 Ind Cas 564, Brij Mohan v. Abdul 
Majid. 

(’38) 25 AIR 1938 Mad 865 (874) : 181 Ind Cas 827 (DB), Ramnathan Chettiar v. 
Dowlat Singjee. 

(’30) 17 AIR 1930 Lah 920 (922) : 11 Lah 564 : 129 Ind Cas 21 (DB), Ralli 
Brothers of Karachi v. Punjab National Bank, Ltd. (Sale deed in favour of the 
mortgagor deposited—Sanads granted by the Government to the predecessors-in-title 
of the mortgagors not necessary.) 

(’29) 16 AIR 1929 Rang 65 (66) : 7 Rang 28 : 116 Ind Cas 475 (DB), V. E. A. R. 
M. Chettyar Firm v. A. K. R. M. K. Chettyar Firm. 

24. (’36) 23 AIR 1936 Lah 251 (255) : 158 Ind Cas 562 (DB), Jowala Das Govind 
Ram v. Thakar Das. 

(’37) 24 AIR 1937 Lah 926 (928) : 176 Ind Cas 206 (DB), Jiwan Doss v. Peoples 
Batik of Northern India. 

(’35) 22 AIR 1935 Lah 957 (957) : 17 Lah 612 (DB), Punjab <£ Sind Bank Ltd., 
Lyallpur v. Qurdit Singh. 

(’35) 22 AIR 1935 Lah 721 (724) : 16 Lah 1113 : 161 Ind Cas 429 (DB), Punjab& 
Sind Bank Ltd., Lyallpnr v. Gatutsh Das Nathu Ram. (The nature of a jama¬ 
bandi after all is nothing more than a Government record prepared for the purposes 
of collection of revenue. Such a record is no doubt by statute declared to be presump¬ 
tive evidence of title but it cannot be said to be a document of title in any way 
whatsoever.) 
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clear that a better document is not available. 25 In Ex parte Weather ell 23 
the Lord Chancellor (Lord Eldon) said : 

“It is very well, though it has not been long, settled, that if 
there has been a delivery of deeds, that, in this Court, amounts to 
an equitable mortgage; and the possession of the deeds is, if no 
other purpose is shown, evidence of an agreement that the estate 
itself shall be a security. It has never yet been decided, how far it 
is necessary to deliver all the title deeds: or, whether that would 
not be taken to be a sufficient deposit, which could be taken upon 
looking at the instruments to amount to evidence, that the estate 
was meant to be a security.” 


A, to enable B to complete the purchase of some property for which he 
had contracted, lent him £-200 on the security of the premises. The 
contract for purchase was afterwards completed. The vendor gave to B 
a receipt for the purchase.money and to this a plan of the property was 
attached. No conveyance of the property was executed by the vendor to 

B. It was held that the deposit of th6 receipt created an equitable 
mortgage in favour of A. 27 a relinquished in favour of his father B his 
share in property x and B, in consideration thereof gave A property y. 
There was no deed for this latter transfer. A deposited a copy of the 
deed of relinquishment (which referred to the gift by B of property y to 
A) with c in respect of a loan. It was held that the said document was 
a document of title and was sufficient to create an equitable mortgage. 28 

It has, however, been held in the undermentioned cases 20 that the 
doctrine of equitable mortgage requires the mortgagor to deprive himself 
of the possession of the documents which create his title so as to render 
him unable to deal with the property upon the assertion that the title is 
still with him. It is submitted that this view is not correct. 

The following are further illustrations of documents of title: 

(1) Patta of lands in the mofus si l. 30 

( 2 ) A mortgage is a document of title of the mortgagee. 31 


19 n 8 51 <255): 168 Ind Cas 562 < DB >. Jowcila Govimi 

) r *' ““ 6tiden ° e n ° betler doc ™ e “‘ ^ available is 

26. (1805) 82 E R 1141 (1142) : 11 Yes 398. 

27. (1835) 4 L J (n S) Ch 172 : 41 R R 208, Goodwin v. Waghorn. 

^ h , r 7 ZT : 11 Lah694:1281ad C “ 684 <°B), Punjab 


29. (’35) 22 AIR 1935 Lah 
and Industrial Co. Ltd. 
(’30) 23 AIR 1936 Lah 251 
Ram v. Thakar Das. 


10 (12) : 159 Ind Cas 1085, Hem Rajy. Simla Banking 
(255) : 158 Ind Cas 562 (DB), Jowala Das Govind 


48 Mad 454 : 

T 0 UH depend on the ^ to 

866 <M6) 1 164 “ - 
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(3) An expired lease is a document of title to the lease-hold when 
the lessee obtains a renewal of the lease. 32 

(l) Share certificate. 33 

(5) Record by Revenue Surveyor reciting an oral sale, and Revenue 

tax receipts. 34 

(6) “Sold notes” by firms from whom machinery of a factory was 

purchased, the drafts for the purchase price, and receipts by 
the firms for the amounts paid, insurance certificates, are all 
documents of title of the factory. 35 

(7) Original Probate of a will accompanied by a certified copy of a 

redemption certificate relating to the property, the original 
having been lost creates a good equitable mortgage. 36 

The following are illustrations of documents which are not 
documents of title : 

(1) Map of property and unimportant letters. 37 

(2) A mortgage is not a document of title of the mortgagor. 39 

(3) Where the original title deed is not available, a copy thereof 

may be a good document of title but not where the original 
is in existence and its production is within the power of the 
mortgagor. 39 

32. (’34) 21 AIR 1934 Rang 51 (57) : 148 Ind Cas 721, Villa v. Petley. 

33. (’ll) 11 Ind Cas 783 (784) (DB) (Low Bur), M. L. R. M. A. Finn v. AriffGoolam. 

34. (’38) 25 AIR 1938 Rang 149 (150) : 1938 Rang L R 316 : 175 Ind Cas 206 
(FB), Chidambaram Chettyar v. Aziz Meah. 

35. (’39) 26 AIR 1939 Lah 398 (403) : 186 Ind Cas 317 (DB), Peoples Bank of 
Northern India v. F. F. Campbell & Co. (Machinery which has been permanently 
attached to the earth and has been continuously worked for several years is immov¬ 
able property.) 

36. (’32) 19 AIR 1932 Cal 589 (593) : 59 Cal 781: 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. 

37. (’39) 26 AIR 1939 Lah 398 (401) : 186 Ind Cas 317 (DB), Peoples Bank of 
Nothcrn India v. F. F. Campbell and Co. 

(’37) 24 AIR 1937 Lah 926 (928): 176 Ind Cas 206 (DB), Jiwandas v. Peoples Bank 
of Northern India. (A copy of a plan submitted to the Municipality for sanction 
to build on the site.) 

38. (’26) 13 AIR 1926 Mad 743 (743) : 94 Ind Cas 427, Nagesivara Iyer v. 
Srinivasa Aiyangar. 

39. (’35) 22 AIR 1935 Lah 10 (11) : 159 Ind Cas 1085, Hem Raj v. Simla Banking 
and Industrial Co., Ltd. 

(’35) 22 AIR 1935 Lah 721 (722) : 16 Lah 1113 : 161 Ind Cas 429 (DB), Punjab 
and Sind Bank Ltd., Lyallpur v. Oanesh Das Nathu Ram. 

(’35) 22 AIR 1935 Lah 640 (640) : 159 Ind Cas 1087 (DB), Jit Singh v. Punjab 
and Sind Bank Ltd. (Where an award has been filed in Court and a decree has 
been passed and the debtor failing to get the original award deposits a certified 
copy of the award as evidence of his title to the property mortgaged by him, the 
deposit creates a valid equitable mortgage.) 

(’33) 20 AIR 1933 Lah 972 (976) : 147 Ind Cas 942 (DB), Gurdas Mai v. Punjab 
Sind Bank Ltd. 

(’32) 19 AIR 1932 Cal 356 (365) : 59 Cal 586 : 137 Ind Cas 500 (DB), Sailendra 
Nath v. Hade Kaza. (Copy held not document of title — Apparently original 
was lost.) 
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U) A document of title of moveable property such as a machinery 
cannot be construed as a document of title of immovable 
property merely because the moveable property has by fixture 
to the immovable property been regarded as immovable 
property. 40 

(5) A mutation entry is not a document of title. 41 

(6) A treasury certificate that certain sums of money were deposited 

in the Imperial Bank of India as the purchase price of certain 
land is not a document of title. 42 


Scope of the security is the scope of the title : 

A delivery of title deeds as security privia facie creates an 
equitable mortgage upon the whole of the property comprised therein. 43 
But this presumption may be controlled by an understanding to the 
contrary. In Pranjivandas v. Chan Ma Phee 44 their Lordships of the 
Privy Council said : 


“ The law upon this subject is beyond any doubt: 

(1) Where titles of property are handed over with nothing 

said except that they are to be security, the law supposes 
that the scope of the security is the scope of the title. 45 

(2) Where, however, titles are handed over accompanied by 

a bargain, that bargain must rule. 


(3) Lastly, when the bargain is a written bargain, it, and it 
alone, must determine what is the scope and extent of 
the security.” 46 


Their Lordships referred to the leading case in England of Shaw v. 
Foster 47 where Lord Cairns observed: 


Although it is the well established rule of equity that a deposit 
of a document of title without more, without writing, or without 
word of mouth, will create in equity a charge upon the property, 
I apprehend that that rule will not apply where you have the 
deposit accompanied with an actual written charge. In that case 
you must refer to the terms of the written doc um ent, and any 


<’32) 19 AIR 1932 Cal 589 (593): 59 Cal 781 : 140 Ind Cas 662 (DB), Surendrt 
Mohan v. Mohendra Nath. 

40. (*38 )1 25 AIR 1938 Lah 256 (258) : 181 Ind Cas 747 (DB), Madan Lai v 
Ganga Bxihan . 

4 1‘ ( ’ 85 r )22 AIR 1935 Lft h 957 (957) : 161 Ind Cas 209 (DB), Punjab and Sine 
Bank Ltd., Lyailpur v. Ourdit Singh. 

4 n r^H 936 La *l 957 < 957 ) : 161 Ind Cas 209 (DB), Puajab and Sina 

Bank Ltd. t Lyailpur v. Ourdit Singh . 

43. See Halsbury, Laws of England, Vol. 21, page 82 

{m): 43 011 895:43 Ind App m; 8 Low Bur Eu 

^Chet^MaTin 2 *** 1925 B&ng250 (261) : 88 Ind Caa 1011 < DB >» Veerappa 

(>88) 25 AIR 1938 Lah 255 (258): 181 Ind Cas 747 (DB), Madan Lai v. Ganga Bishan 
46. See also ('23) 10 AIR 1923 P 0 50 (53) : 60 Ind App 77 : 1 Rang 66 • 50 CA 

<PC) ' ^ v. if. L V l M. LuZl °“ 

1. C72) 42 L J Ch 49 (57) : 27 L T 28! : L K 5 H L 321 : 20 W B (Eng) 907. 
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implication that might be raised, supposing there were no docu¬ 
ment, is put out of the case, and reduced to silence by the document 
by which alone it must be governed.” 

It was accordingly held in Pranjivandas's case, 43 referred to above, 
that where a deposit of title deeds of several properties was made but 
on the back of the promissory note executed for the loan there was a 
note as to security: ‘‘grant of a house in 14th Street, Rangoon,” the 
property mortgaged was only the house and not the other properties. 
In Wydle v. Radford 49 where a title deed relating to two properties 
was deposited as security for a loan, but the memorandum accompanying 
it mentioned one of such properties alone as pledged, the depositary 

w T as held not entitled to claim an equitable mortgage over the other 
property. 

Delivery must be made to a creditor or his agent : 

The delivery must be made to the creditor or his agent. 50 A deposit 
with the debtor's wife is not sufficient. 51 But a deposit with the debtor's 
solicitor may be sufficient as he will thereby be constituted agent and 
trustee for the creditor. 52 Where a person w T as acting as attorney for 
both the parties and delivery of the document was made to him through 
his assistant but there was no proof that the delivery w T as made to him 
as agent of the creditor, it was held that there was no valid equitable 
mortgage. 53 

The words ‘ creditor or his agent’ show that there must be a debt 
before a deposit of deeds can constitute a mortgage. Read with cl. (a) 
it is clear that such debt might be an existing or a future debt. It 
follows that a mortgage by deposit of title deeds may be made not only 
for an existing debt or for a present advance but also to secure future 
advances or a general balance that might be due on an account. The 
mortgage will operate for such future advances also. 51 Where at the 
time the deeds are handed over there is no antecedent or existing debt 
nor any agreement for any future advance, the handing over will not 
constitute an equitable mortgage. 55 A debtor may execute a promissory 
note to the creditor and at the same time deposit title deeds by way of 
security. 553 

"Where a deposit of title deeds is made to secure a particular debt, 
it may, by agreement of parties, be subsequently extended to cover a 


48. (’16) 3 AIR 1916 P C 115 (116, 117) : 43 Cal 895 : 43 Ind App 122 : 8 Low 
Bur Rul 458 : 35 Ind Cas 190 (PC), Pranjivandas v. Chan Ma Phee. 

49. (1863) 33 L J Ch 51 (53) : 9 L T 471 : 9 Jur (N S) 1169 : 12 W R (Eng) 38. 

50. (’37) 24 AIR 1937 Rang 154 (157) : 1937 Rang L R 303 : 171 Ind Cas 356 
(DB), Exrendra Nath v. A. H. Noyes. (Agent.) 

51. See Halsbury, Laws of England, Vol. 21, page 82. 

52. See Halsbury, Laws of England, Vol. 21, page 82. 

53. (’32) 19 AIR 1932 Cal 823 (825) : 141 Ind Cas 257 (DB), Surajmull Shroff 
v. Gopeeram Bhotica. 

54. (1813) 35 E R 249 (250) : 2 V & B 79 : 13 R R 32, Ex parte Kensington. 

55. (’86) 10 Bom 634 (645), Jaitha Bhima v. Haji Abdul Vyad Oosman. 

55a. (’25) 12 AIR 1925 Cal 485 (491) : 78 Ind Cas 668 (DB), J. C. Glastaun v. 
Sonatan Pal. 
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further advance not contemplated at the time of the deposit. If the 
further advance is agreed to be secured by the documents already 
deposited, the lien will extend to such advance also. It is not necessary 
that the documents should, for such further advance, be put back in the 
hands of the mortgagor and re-deposited as security for the original as 
well as for such further advance. 56 Where the title deeds already in the 
possession of the creditor are agreed to be held by him as a security 
for a further advance, there is a constructive delivery of the deeds which 
is sufficient to create an equitable mortgage. 67 
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A executed two promissory notes for Rs. 350 and Rs. 2000 respec¬ 
tively to B and also deposited title deeds by way of equitable mortgage. 
Subsequently he executed a single promissory note for Rs. 3000, being 
the amount then due on the two promissory notes, the deeds already 
deposited remaining with B. It was held that the retention of the deeds 
by B was enough to raise a presumption that the parties intended that 
they should be retained as security for the amount of the last note. 68 

But there must be clear proof that the further advance was made 
on the security of the deposit. 59 For this purpose it is necessary that 
there should be evidence that such was the intention. 60 If there was 
such an intention gathered from written instruments or other circum¬ 
stances, the deposit will extend to the subsequent advances also. 61 It has 
been held that even an uncontradicted testimony on oath is sufficient 
for this purpose, the reason being that it is not probable that a person 
having made an advance upon a security, which he holds, should make 
further advances without security. 62 

The delivery must be with intent to create security : 

The mere fact that title deeds are handed over by A to B does not 
establish a mortgage. 03 It must be in pursuance of an agreement to 

56. (1813) 35 E R 249 (250) : 2 Ves «fc B 79 : 13 R B 32, Ex parte Kensington. 
(’36) 23 AIR 1936 Cal 412 (413) : 166 Ind Cas 382 (DB), Mohini Mohan v. 

Janaki Nath. 

57. (’29) 16 AIR 1929 Rang 107 (108) : 118 Ind Cas 407, V. M. R. V. Cheltvar 
Firm v. Asha Bibi. 

(’28) 15 AIR 1928 Sind 179 (186) : 23 Sind L R 97: 112 Ind Cas 722 (DB), 
Cowasji Jehangir and Co. v. Tyabji A. Madwiwala. 

(•37) 24 AIR 1937 Rang 154 (156) : 1937 Rang L R 303 : 171 Ind Cas 356 (DB). 
Hirendra Nath v. A. H. Noyes. 

(’98) 25 Cal 611 (614, 615): 2 Cal W N 356, Oirendro Coomary. Kurnud Ktimari. 

58. (’08) 4 Low Bur Rul 371 (373), S. A. Subramanian Chetty v. V. N. A. Q. 
Kumarapa Chetty. 

59. (1812) 34 E R 496 (496) : 19 Ves 209, Ex parte Whitbread. 

60. (1810) 34 ER 88 (89) : 17 Ves 227 : 11 R R 66, Ex parte Langston. 

(1812) 34 E R 496 (496) : 19 Ves 209 : 11 R R 66, Ex parte Whitbread. 

61. (1834) 3 L J Bey 92 (93), In re Morgon; Ex parte Sanders. 

62. (1810) 34 E R 88 (89) : 17 Ves 227 : 11 R R 66, Ex parte Langston. 

63. (1864) 55 E R 1066 (1067) : 36 Beav 27, Wardle v. Oakley. 

('27) HAIR 1927 Bom 167 (168, 169) : 101 Ind Cas 144 (DB), Maneklal 
Mansukhbai v. Saraspur Mfg. Co. (In Bombay, sending of title deeds is not an 
indication of intention to create a mortgage by deposit of deeds.) 

( 93) 17 Mad 85 (86) (DB), Ramachandra v. Sesha. 
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give them as security for the loan advanced. 64 Thus, the mere fact that 
title deeds of the debtor are found to be with the creditor without any 
explanation or connection being established between the loan and the 
title deeds will not constitute a mortgage 65 though in some cases 66a it has 
been held that in such cases a presumption would be raised that the 
documents were deposited as security for the loan. So also the mere 
possession of documents of title without evidence of the contract upon 
which the possession originated, or at least of the manner in which that 
possession originated so that you may infer a contract, will not be 
enough to create an equitable security. 66 A, a partner of a firm advanced 
moneys to clear off a mortgage on a property belonging to B, another 
partner of the firm, and obtained the title deeds of the property from 
the mortgagee "as a manager of the firm.” It was held that the 
transaction was not a mortgage by B to A but was merely a partnership 
transaction. 67 Title deeds were handed over to an attorney to prepare a 
legal mortgage deed. It was held it did not constitute an equitable 
mortgage. 08 But if they are so handed over and there is also an intention 
to give an immediate security, an equitable mortgage will be created. 69 
In Keys v. Williams 70 where, in order to prevent immediate proceedings 
against the debtor the title deeds were handed over by him to the 
creditor’s attorney for the purpose of preparing a mortgage of the 
property, it was held that an equitable mortgage was created. The 
Chief Baron said : 


“ The doctrine of equitable mortgages has been said to be an 
invasion of the Statute of Frauds; and no doubt there was great 

64. (’23) 10 AIR 1923 PC 87 (88) : 1 Rang 545 : 75 Ind Cas 287 (PC), Heng Moll 
and Co. v. Lim Saw Yean. 

(’32)19 AIR 1932 Cal 823 (825) : 141 Ind Cas 257 (DB), Surajmull Shroff v. 
Gopeeram Bhotica. 

(’27) 14 A I R 1927 Pat 41 (42) : 97 Ind Cas 391 (DB), Darbari Lai v. Ehetra 
Chandra. 

(’97) 24 Cal 348 (349) : 1 Cal W N 225, Srinatli Roy v. Godadhur Das. 

(’39) 26 AIR 1939 Rang 185 (186) : 182 Ind Cas 564, BrijMohan v. Abdul Majid. 

65. (1851) 51 E R 119 (120) : 20 L J Ch 465 : 15 Jur 265 : 13 Beav 308, Chap - 
man v. Chapman. 

(’12) 17 Ind Cas 722 (724) (Bom), Jethibai v. Putlibai. 

(’14) 1 AIR 1914 Bom 15 (16): 38 Bom 372:23 Ind Cas 140 (DB), Behram Rashid 
v. Sorabji Rustomji. 

65a. (1808) 33 E R 653 : 9 R R 359 : 14 Ves 606, Ex parte Mount/ort. 

(1810) 34 E R 88 : 17 Yes 227 : 11 R R 66, Ex parte Langston. 

66. (1872) 42 L J Ch 210 (216) : 27 L T 804 : 21 W R (Eng) 178 : 8 Ch 155, 
Dixon v. Muckleston. 

[See also (’37) 24 AIR 1937 Rang 69 (71) : 14 Rang 522 : 168 Ind Cas 830 (DB), 
Gurnam Eaur v. R. E. Banerjee. (Oral evidence is admissible to prove the 
circumstances under which the documents came to be in the possession of the 
alleged mortgagee.)] 

67. (’23) 10 AIR 1923 PC 87 (88) : 1 Rang 545 : 75 Ind Cas 287 (P C), Heng Moh 
and Company v. Lim Sato Yean. 

68. (1790) 30 E R 113 (115) : 2 Cox 243 : 2 R R 39, Ex parte Bulled. 

(1806) 33 E R 73 (76) : 12 Ves 192, Norris v. Wilkinson. 

69. (1826) 25 R R 16 (19) : 1 Russ 141, Hockley v. Bantock. 

(1786) 29 E R 1133 (1134) : 1 Cox 211 : 1 R R 20, Edge v. Worthington. 

(1859) 44 E R 1405 (1420) : 3 De G & J 614 : 29 L J Ch 97 : 5 Jur (N S) 1322, 
Lloyd v. Attwood. 

70. (1838) 160 E R 612 (614) : 3 Y & C 55 : 7 L J Ex Eg 59 : 2 Jur 611. 
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difficulty in knowing how to deal with deposits of deeds by way of 
security after the passing of that Statute. But in my opinion 
that Statute was never meant to affect the transaction of a man 
borrowing money and depositing his title deeds as a pledge of 

payment.If before the money was advanced the deeds had 

been deposited with a view to prepare a future mortgage, such a 
transaction could not be considered as an equitable mortgage by 
deposit; but it is otherwise where there is a present advance and 
the deeds are deposited under a promise to forbear suing, although 
they may be deposited only for the purpose of preparing a future 
mortgage. In such a case the deeds are given in part of the security, 
and become pledged from the very nature of the transaction.” 71 

Where there is a deposit and a written agreement to execute a 
legal mortgage of the property it is quite clear it is an equitable 
mortgage. 72 


Where a deposit is made at the same time that the money is 
advanced there is little to be supplied with reference to the nature of 
the agreement. It is obvious that the purpose of the deposit must be to 
secure the repayment of the money. The connection is, however, not so 
direct between a debt antecedently due and a subsequent deposit. Nor 
is the inference so plain. It must be shown that the deposit was made 
for securing repayment of the loan. 73 Where deeds were deposited for 
the purpose of obtaining credit, it was held in the undermentioned case 74 
that the depositary had no lien on them for what was due to him in 
respect of monies previously advanced. 

Registration: 

In England, a memorandum usually accompanies the deposit of 
title deeds by way of security and the mortgagee will ordinarily be 
entitled to claim to have such a memorandum executed. 76 Under this 
section no memorandum need accompany a deposit in order to create a 
mortgage, though such a memorandum is not prohibited. The reason 


71. See also (’93) 18 Mad 29 (29) (DB), Madras Deposit Co. v. Oonnamalai. 
(’76-77) 1 Bom 237 (241), Dayal Jairaj v. Jivraj Ratansi. (Deeds deposited to 

enable a legal mortgage to be executed — It is an equitable mortgage until the 
legal mortgage is executed.) 

(’86) 10 Bom 634 (644), Jaitha Bhima v. Eaji Abdul Vyad Oosman . 

72. (1846) 67 E R 919 (923) : 16 L J Ch 336 : 10 Jur 751 : 5 Hare 281 Lister v 

Turner. ' 

73. (1805) 33 E R 73 (76) : 12 Yes Jun 192, Norris v. lYitfinsou. 

( 86) 10 Bom 634 (644), Jaitha Bhima v. Haji Abdul Vyad Oosman. 

74. (1823) 37 E R 1105 (1107) : Turn & R 274, Mountford v. Scott. 

75. (1855) 52 E R 738 (739) : 24 L J Ch 789 : 20 Beav 607 Svorle v Whauman 
030) 17 A I K 1930 Lah 920 (924) : 11 La h 564 : 129 IndC^i 

Brothers of Karachi v. Punjab National Bank, Ltd. 

A ; d 19 7 21 Lah 253 * 254 * : 67 Ind Cas 421 ( D B )» Moti Ram Bharat 
National Bank. 

^National Bank* 1 ^ ^ : 59 ^ Cas 578, Umrao Sin 9 h Ban jab 

/ 1886 ! 5 t? L J C Vn 6 ( ? 77): 64 £ T 696 : 34 W R (Eng) 600 : 31 Ch D 
582, National Provincial Bank of England v. Games.] 
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i= that the mortgage is created not by the writing but by the deposit. 76 
lhe question, however, arises whether if such a memorandum is 
executed it should be registered in order to create a valid mortgage. 
This again depends upon the question “ did the document constitute 
the bargain between the parties or was it merely the record of an 
already completed transaction ?” In the former case the memorandum 
itself constitutes the mortgage and must be registered. 77 In the latter 
case, it need not be registered.' 8 For the purpose of considering whether 

76. (’23) 10 A I R 1923 Mad 262 (265) : 71 Ind Cas 130 (DB), Vadamalai v. 
Subramania. 

('17) 4 AIR 1917 Mad 799 (801) : 35 Ind Cas 864 (DB), P. M. A. Muthiah Chetty 
v - P- V. Kothandaramaswami Naidu. 

(’40)27 AIR 1940 Lah 285 (287): 190 Ind Cas 463 (DB), Ram Sarup v. Shiv 
Dayal. 

77. (’16) 3 AIR 1916 Lah 39 (43) : 34 Ind Cas 937 : 1916 Pun Re No. 31 (DB), 
Jessie Moyle Stewart v. Bank of Upper India Ltd. 

(’33) 20 AIR 1933 Pesh 35 (36, 37) : 141 Ind Cas 541 (DB), Jaimal Singh v. 
People's Bank of Northern India. 

(’21) 8 AIR 1921 Lah 253 (254) : 67 Ind Cas 421 (DB), Moli Ram Mohan Lai v. 
Bharat National Bank. 

(’37) 24 AIR 1937 Cal 741 (743) : 176 Ind Cas 580 : I L R (1938) 1 Cal 187 (DB), 
Ebrahim Hazi v. Official Trustee. 

(’35) 22 AIR 1935 Rang 333 (334) : 158 Ind Cas 845 (DB), Ma On v. Ramanathan 
Chettyar. 

(’32) 19 AIR 1932 Bom 401 (402, 403) : 139 Ind Cas 745, The National Bank of 
India Ltd. v. R. C. Nazir & Co.. 

(’22) 9 AIR 1922 Bom 440 (442) : 68 Ind Cas 1005 (DB), Chunilal Someshvar 
Bhatt v. Vithaldas Karsandas. (Mortgage by deposit of title deeds accompanied 
by writing which evidenced charge—Writing held required registration.) 

(’14) 1 AIR 1914 Bom 15 (16): 38 Bom 372: 23 Ind Cas 140 (DB), Behran Rashid 
v. Sorabji Rustomji. 

(’79) 3 Bom 312 (319) (DB), Ganpat v. Adarji. (Assignment of equitable mortgage 
—Assignment purporting to be of all property and all debts due to grantor and all 
securities therefor—Document held to be the mode which parties selected to evidence 
their contract—Assignment held needed registration.) 

[See also (’30) 17 AIR 1930 Sind 159 (161) : 121 Ind Cas 878, Madhoram 
Hardevdas v. Kewalram Gopaldas.) 

78. (’23) 10 AIR 1923 P C 50 (53) : 50 Cal 338 : 1 Rang 66 : 71 Ind Cas 650 : 50 
Ind App 77 (PC), M. Subramanian v. M. L. R. M. Lutchman. 

(’35) 164 Ind Cas 197 (199) : 62 Cal 998 (1001, 1002) (DB), Kalidas v. Jugal 
Krishna. 

(’38) 25 AIR 1938 Cal 823 (826) : 180 Ind Cas 813 (DB), Ram Ratan Das v. Mt. 
Sew Kumari Bibi. 

(’17) 4 AIR 1917 Cal 104 (104) : 37 Ind Cas 117 (DB), Esther Isaac Ezekiel 
Mordecai v. Morthu Mull. 

(’71) 7 Beng L R 55 (57), Dwarkanath Mitter v. S. M. Sarat Kumari. 

(’35) 22 AIR 1935 Rang 333 (334) : 158 Ind Cas 845 (DB), Ma On v. Ramanathan 
Chettyar. 

(’28) 15 AIR 1928 Sind 17 (18) : 22 Sind L R 222 : 105 Ind Cas 765, Punjab 
National Bank v. Mulji Morarji. 

(’35) 22 AIR 1935 Lah 821 (823): 160 Ind Cas 773 (DB), Punjab and Svid Bank, 
Ltd. v. Rustomji. 

(’38) 25 AIR 1938 Mad 865 (871) : 181 Ind Cas 827 (DB), Ramanathan Cliettiar 
v. Dowlat Singjee. 

(’24) 11 AIR 1924 Mad 547 (548) : 47 Mad 398:84 Ind Cas 629 (DB), Krishnayya 
v. Ponnuswami. 



MORTGAGES ETC., DEFINED 


1229 


the mortgage is to be taken as embodying the bargain between the 
mortgagor and the mortgagee or as evidencing a transaction which had 
already been completed before the memorandum was executed or 
delivered, not only the terms of the document must be looked into but 
also the surrounding circumstances. 79 In Hari Shankar v. Kedar 
Nath 79 * where the parties professing to create a mortgage by deposit 
of title deeds contemporaneously entered into an agreement in writing 
containing all the essentials of the transaction, expressly conferring a 
power of sale on the mortgagee and in fact purported to be an 
instrument not merely evidencing a transaction already completed but 
by itself effective to create an interest in the property, their Lordships of 
the Privy Council held that the document was compulsorily registrable. 
Lord Macmillan in delivering the judgment of the Board observed : 

“ Their Lordships are of opinion that where, as here, the parties 
professing to create a mortgage by deposit of title deeds contem¬ 
poraneously enter into a contractual agreement, in writing, which 
is made an integral part of the transaction and is itself an operative 
instrument and not merely evidential, such a document must, 
under the statute, be registered.” 

See the undermentioned cases 80 to the same effect. 


(’40) 27 AIR 1940 Lah 285 (287) : 190 Ind Cas 463 (DB), Ram Sarup v. Shiv 
Dayal. 

79. (’38) 25 AIR 1938 Cal 823 (826, 827) : 180 Ind Cas 813 (DB), Ram Ratan 
Das v. Mt. Sew Eumari Bibi. 

79a. (’39) 26 AIR 1939 P C 167 (170) : 181 Ind Cas 935 : 66 Ind App 184 : I L R 
(1939) 2 Cal 243 : I L R (1939) Ear (PC) 287 (PC). (Confirming on appeal in 
A I R 1938 Cal 308.) • 

80. (’71) 7 Beng L R 55 (57), Dwarkanath Mitter v. S. M. Sarat Kttmari. 

(’32) 19 AIR 1932 Cal 356 (365) : 137 Ind Cas 500 : 59 Cal 536 (DB), Sailendra 
Nath Palit v. Hade Kaea. 

(’20) 7 AIR 1920 Cal 312 (314) : 57 Ind Cas 686 (DB), Bhairab Chandra Bose v. 
Anath Nath De. 

(’40) 27 AIR 1940 Mad 671 (674) : 193 Ind Cas 152 (DB), Visalakshi Ajumal v. 
Krishnaveni Ammal. (Equitable mortgage—Collateral letter, signed at the time of 
deposit of title deeds and delivered to mortgagee, by way of security for loan, held 
required registration—A I R 1938 Mad 547 reversed.) 

(’26) 13 AIR 1926 Mad 1188 (1189) : 98 Ind Cas 872, Aruyiachallam Chetty v, 
Jagannatha Pillai. 

(’36) 23 AIR 1936 Mad 256 (257) : 163 Ind Cas 195 (DB), P. T. Krishnaswami 

Aiyayigar v. Gouriamma. (Letter representing terms of the agreement_ Held, 

must be registered.) 

(’81) 18 AIR 1931 Mad 124 (128): 129 Ind Cas 814 (DB), Jagannadham Pillai v. 
Official Assignee of Madras. 

(’28) 15 AIR 1928 Mad 972 (976) : 112 Ind Cas 491, Chegamull Suganmull v. 
Qovindaswami Chetty. 

(’28) 15 AIR 1928 Mad 919 (920) : 109 Ind Cas 170 (DB), £trmany v. Aga AH 
Akbar. 

( 26) 13 AIR 1926 Mad 743 (744) : 94 Ind Cas 427, Nageswara Aiyar v. Srinivasa 
. Axyatigar. (Letter containing terms of arrangement_Must be registered.) 

(’17) 4 AIR 1917 Mad 799 (800, 802) : 35 Ind Gas 864 (DB), Muf/iio Chetty v. 
Kothandaramaswami. 
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On the other side of the line is the case of Sundarachariar v. 
Narayana Ayyar. 91 In that case A gave a promissory note to b and 
on the same date gave a memo containing list of title deeds with the 
introductory words “as agreed upon in person, I have delivered to 
you the undermentioned documents as security.” It was held by their 
Lordships of the Privy Council that the memorandum was merely a 
record of the particular's of the deeds, the subject of deposit, that it 
did not embody the terms of the agreement between the parties, that it 
did not purport to create, assign or declare any right, title, or interest 
in the.property under S.17 of the Registration Act and was therefore 
admissible in evidence without registration. It was further held that 
though the agreement was embodied in a written instrument (which 
will be inadmissible if required to be registered), an oral agreement to 
create a security can be proved not only by oral evidence, but also by 
written evidence. 

See also the cases noted below 82 to the same effect. Even in the 


(•17) 4 AIR 1917 Mad 773 (774) : 40 Mad 547 : 34 Ind Cas 853 (DB), Stvami 
Chetty v. Ethirajulu Naidu. 

(’28) 108 Ind Cas 291 (292) (Mad), Alwar Chetty v. K. Jagannatlia Aiyar. (AIR 
1923 P C 50 followed.) 

(’35) 22 AIR 1935 Lab 889 (892) : 160 Ind Cas 897 (DB), Mt. Jiwan v. Punjab 
National Bank Ltd. (Correspondence between mortgagor and mortgagee Bank in 
respect of equitable mortgage—Document addressed to Bank containing request 
that Bank should advance loan on security of title-deeds alleged to be attached and 

also declaration that properties covered by title-deeds are free from encumbrance_ 

Document constitutes bargain between parties and is inadmissible in evidence unless 
registered.) 

(’36) 163 Ind Cas 709 (711) (DB) (Lah), Gopal Das v. People's Bank of Northern 
India Ltd. 

(’32) 138 Ind Cas 247 (248) (DB) (Lah), Bank of Northern India Ltd. v. Narain 
Singh. 

(’28) 15 AIR 1928 Mad 909 (911) : 112 Ind Cas 278 (DB), Sundaramma v. Seeta 
Ramayya. 

81. (’31) 18 AIR 1931 P C 36 (38) : 58 Ind App 68 :54 Mad 257:131 Ind Cas 328 
(PC). 

82. (’40) 27 AIR 1940 Sind 204 (206) : 191 Ind Cas 861, In re Wall Rahmoo <t 
Sons. 

(’32) 19 AIR 1932 Sind 73 (75) : 139 Ind Cas 95 : 26 Sind L R 29, Tayabali v. 
Parbatibai. 

(’33) 20 AIR 1933 Rang 307 (310) : 11 Rang 481 : 149 Ind Cas 457 (DB), S. P. K. 
R. R. AI. Cheltyar Firm v. Administrator General of Bengal. 

(’26) 13 AIR 1926 Rang 10 (12, 13) : 3 Rang 443 : 91 Ind Cas 663 (DB), Ala Sein 
Bye v. S. R. AI. AI. R. AI. Chetty Firm. 

(’18) 5 AIR 1918 Low Bur 52 (52) : 45 Ind Cas 918 (DB), Badri Doss v. Chetty 
. Firm. 

(’69) 6 Bom H C R (OO) 134 (136), Tukaram v. Khandoji. 

(’25) 12 AIR 1925 Cal 973 (975) : 88 Ind Cas 866 (DB), Bhuban Afohan Ghose v. 
Co-operative Hindustan Bank. 

(’18) 5 AIR 1918 Cal 165 (166) : 44 Ind Cas 211 (DB), Haripada v. Anath Nath. 
(’36) 23 AIR 1936 Cal 125 (126): 161 Ind Cas 512 (DB ),RakhalDas Chattopadhaya 
v. Indubala Basu. 

(’38) 25 AIR 1938 Cal 823 (827) : 180 Ind Cas 813 (DB), Ram Ratan Das v. Alt. 
Sew Kumari Bibi. 

(’86) 13 Cal 322 (325, 326) (DB), Oo Noung v. Aloung Htoon Oo. 
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Punjab where the Act does not apply, a memorandum constituting the 
bargain between the parties must be registered under the Registration 
Act. 83 

Remedy of the equitable mortgagee : 

In England a mortgage by deposit of title deeds carries with it 
the remedies incident to an English mortgage such as foreclosure. 84 
Further the equitable mortgagee has prima facie no right to the 
rents of the mortgaged property until he has obtained an order of the 
Court. 85 Before the amendment of the Act in 1929 there was a difference 
of opinion as to the nature of the remedy available under this Act to 


(’30) 17 AIR 1930 Pat 479 (480) : 126 Ind Cas 854, Harnandan Singh v. Basudeo 
Narayan . 

(’73) 20 Suth W R 150 (153) : 11 Beng L R 405 (DB), Kedarnath Dutt v. Sham - 
lall Khettry. 

(■27) 14 AIR 1927 Cal 538 (541) : 102 Ind Cas 871 (DB), Kshetranath v. Hara- 
sukdas. 

(’32) 19 AIR 1932 Cal 589 (592) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. 


(’36) 164 Ind Cos 197 (198, 199) : 62 Cal 998 (DB), Ealidas Chandra v. Jugal - 
kishore Datt. 

(’35) 22 AIR 1935 Lah 821 (824): 160 Ind Cas 773 (DB), Punjab and Sind Bank, 
Ltd. v. Rustomji. 

(’36) 23 AIR 1936 Lah 65 (66) : 162 Ind Cas 523 (DB), Central Bank of India v. 
Jatvahir Singh Harnam Das. (Letter offering title deed as security—Title-deed 
not accompanying letter— Held, letter did not create equitable mortgage and was 
not compulsorily registrable.) 

(’37) 24 AIR 1937 Lah 135 (140): 164 Ind Cas 63 (DB), Punjab and Sind Bank 
Ltd. v.Jaswant Singh. (Letter of request to Bank to advance money to bearer on 
security sent along with—Bank advancing much less than requested—Held, letter 
did not require registration as it did not create any charge.) 

(’23) 10 AIR 1923 Mad 262 (265) : 71 Ind Cas 130 (DB), Vadamalai Pillai v. 
Subramania Chettiar . 


( 27) 14 AIR 1927 Mad 1145 (1146): 102 Ind Cas 34, Rama Krishna v. Kesavalu 

(’38) 25 AIR 1938 Mad 865 (871, 872) : 181 Ind Cas 827 (DB), Ramanathan 
Chettiar v. Shri Dowlat Singjee. 

(’41) 28 AIR 1941 Lah 224 (225): 195 Ind Cas 343 (DB), Bishen Das Oobind Ram 
v. Sahukara Bank, Ltd. (Merely a record of the title deeds that had been depo¬ 
sited as collateral security for the amount agreed to be advanced does not require 
registration.) 


(’40) 27 AHJ 1940 Lah 166 (171) : 188 Ind Cas 833, Punjab National Bank , Ltd. 
v. Official Receiver, Karnal. (A mere list of the documents deposited which is 
handed to the mortgagee does not require registration.) 

ilnTJal™'■ 195 lDd Cas 343 (DB) - e-w 

T A /Z (l40): 164 lDd 0as 63 (DB) -^ 

Tl f. SyT E “ B L E 403:183 Ind C “ 728 (FB)> 

S 23 Z l (Eng) 504 (504) : 8 Oh D 444, Bacl'-hou* v. CW«o». 

(1879) 27 W R (Eng) 704 (704): 11 Ch D 205, York Union Banking Co. v. Artley. 

Pronto? 1 K B 427 (429) : 74 L J K B 845 (346) : 92 L T 297, Finch v. 

E ST 292 : 163 Ind c “ 850 (DB) ' AUv 


Section 58- 
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Note 39 


an equitable mortgagee. 86 Section 96 of the Act newly inserted by the 
amending Act of 1929 now makes it perfectly clear that an equitable 
mortgagee has remedies similar to those of a simple mortgagee. 87 

A mortgagee by deposit of title deeds is not deprived of his right 
to recover the debt by his inability to produce either the deeds deposited 
or any memorandum of deposit when the Court believes that there was 
a deposit and that the deeds have been really lost. 88 

Where at the time of a mortgage by deposit of title deeds a person 
other than the mortgagor is in possession of the property, the mortgagee 
^ ill imputed with notice of the title and of all facts and circumstances 
under which possession was retained which any one dealing with property 
cannot, without risk, ignore. 89 

Remedy of mortgagor in equitable mortgage : 

After an equitable mortgage by deposit, an action for detinue 
cannot be brought before repayment. The remedy is only an action for 
redemption. 90 

Merger : 

Where a deposit of title deeds to secure loans x and y was made 
and subsequently a regular mortgage was executed of the properties 
in the title deeds, to secure loan x and no mention was made of loan y , 
it was held that the mortgage by deposit w r as merged in the regular 
mortgage w'hich, being confined to loan x, there was no mortgage for 
loan y. 91 

Interest : 

In England in the absence of any agreement as to interest a 
mortgage by deposit of title deeds carries interest at 4 per cent. 92 

Territories in which equitable mortgage can be made : 

The territorial restrictions referred to in the clause have reference 
to the delivery of the deeds, and not to the situation of the property. 
Even if the property is situated out of British India a valid mortgage 

86. See Notes on S. 96, and the Report of the Select Committee clause 47 (now 
clause 49), printed on page 69 (72). 

[See also (’98) 22 Bom 164 (169) (DB), Ehuslial v. Punamchand. (What rights 
the equitable mortgagee has against the mortgagor depends upon the agreement 
between them—The Transfer of Property Act is silent upon the subject.)] 

(T6) 3 AIR 1916 Low Bur 20 (21) : 8 Low Bur Rul 450 : 35 Ind Cas 288, Badier 
Rahman Chowdry v. M. A. R. R. M. Chetly Firm. (In Burma, the appropriate 
remedy is a decree for sale.) 

(•28) 15 AIR 1928 Rang 16 (17) : 105 Ind Cas 558 : 5 Rang 558 (DB), Gupta v. 
Administrator-General of Burma.] 

87. (’36) 23 AIR 1936 Rang 400 (401) : 164 Ind Cas 751 (DB), S. R. M. M. G. 
T. M. Firm Chettyar v. Vyravan Chettyar. 

88. (1863) 11 W R (Eng) 1019 (1020) : 2 N R 547, Baskkett v. Skeel. 

89. (’20) 7 AIR 1920 P O 274 (276), National Bank v. Paul Hamilton Joseph. 

90. (1889) 37 W R (Eng) Dig 129 (129) : 58 L J P C 82 : 60 L T 467 : 14 App 
Cas 278, Bank of New South Wales v. O'Connor. 

91. (1854) 100 R R 140 (143) : 2 Drew 289 : 2 W R (Eng) 293, In re Annesley, 

Vaughan v. Vanderstegen. 

92. (1869) 17 W R (Eng) 989 (990) : 8 Eq 331 : 38 L J Ch 539, In re Kerr s 
Policy. 
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might be created if the delivery of the title deeds is made in the 
territories specified . 93 So also the property may be situated outside 
the territories specified provided the delivery was made within such 
territories . 94 A delivery outside the specified territories will not create 
a mortgage even if the property is within such territory . 96 It has been 
held by the Privy Council that an equitable mortgage may be made by 
deposit in Madras of the title deeds of property situated within the Civil 
and Military Station of Bangalore . 96 

In the undermentioned case 97 it was held that a deposit in England 
of the title deeds of land in India created a valid mortgage on the land. 
The expression person m any of the following towns” does not mean 
that the person delivering the documents should be in the towns specified. 
The various towns must be read as going with “delivers.” It is only the 
delivery that should be made within the said towns . 98 Where A, in 
Bombay asked B in Poona to send the title deeds by post and B sent 
them by post, it was held that the delivery to the Post Office was as As 
agent and was made in Poona and not in Bombay." The case would, 
however, be otherwise where A had not asked B to send them by post! 
bufc b had, of his own accord, sent them by post* 

Punjab: 


The Act does not apply to the Punjab and a part of the Province 
of Delhi. Therefore there is no prohibition of creating an equitable 
mortgage in any part of those prov inces. 100 Section 59 of the old Acl 

9 BanklVr A 1 R w 32 Bom 642 X 644 ) : 57 Bom 234 : 142 Ind Cas 130, Central 
Bank of India v. Nusserwanjt H. Bharucha. 

9 |n. ( ' ! ”i 24 r C i 1 3 ,t B ( l 49> : 1 C “‘ w N 225 ' Srmath toy v. Godadhnr Das. 
(Deposit in Calcutta—Property outside Calcutta.) 

<’36) 23 AIE 1986 Lah 946 (953) : 17 Lab 686 : 169 Ind Cas 157 (DB), Brij Raj 
Saran v. Alliance Bank , Simla , Ltd . ^ * 

VCET* 972 <976): 147 Imi Cas 942 (DB) ' 0wias Mal v - Pmjab 

<'92) 14 All 238 (241) : 1892 All W N 97 (DB), Madho Das v. Sam Kishen 

Pn^Xuncu') U “ a ~ Pr ° PCrtJ SitU “ e iD BenareS ' Affirmed 1,119 AH 76 b J- 

(’32) 19 AIR 1932 All 451 (452) : 142 Ind Cas 864 (D B), Basant Lai Takhat 
Stngh v. Comnissioner of Income-tax X aKhat 

“*«(*•> < DB >. Zonchadi Shanbhdogue v. Shiva Rao 
Chandra ’ R 1927 41 » 8 9? Iud CaS 391 ^ « r. M 

- a - -■* « - 

97. (1862) 11 WB (Eng) P C Diir 6 (6) * 6 I. T 7fi7 * 

'Zn™ ™ **<»«*. 

k r (i939) B ° m 76s = 166 m •«. 

Lah 819 < 82 °' = 179 ™ 0- 508 (DB), SHri v. 


Section 58 
Note 39 


T.P.78. 
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Section 58 was, however, made applicable to the cantonment areas in the Punjab. 

Notes 39-40 Hence an equitable mortgage cannot be made there as such areas are 

not mentioned in S. 59. 101 An equitable mortgage can be made of 
property situated in the cantonment area, by a deposit outside that area 
hut within the province. 102 But such a mortgage cannot be made by a 
deposit within that cantonment area of property situate outside. 103 

40. Anomalous mortgages. — Section 98 as it stood before 
. the amendment of 1929 excluded, from the category of anomalous 

mortgages, a combination of a simple mortgage and a usufructuary 
mortgage and a combination of a mortgage by conditional sale and a 
usufructuary mortgage. There was no such definition of an anomalous 
mortgage as is found in cl. (g) to this section which was added in 1929. 
Under the present definition, the combinations referred to above 
would amount to anomalous mortgages. 1 Further a mortgage may be 
anomalous without being made up of two or more of the four types 
defined in the section. 2 The important result of this change is that in 
the case of such combinations the rights and liabilities of the parties 
would be governed by the contract between the parties as evidenced in 
the mortgage deed or, by local usage. 2 * 

Anomalous mortgages may take as many forms as the parties 
may agree to enter into. The following are some of the forms of such 
mortgage : 

(l) A mortgage with possession containing also a covenant to pay 
the principal and interest. 3 

(’35) 22 A I R 1935 Lab 10 (11) : 159 Ind Cas 1085, Hem Raj v. Simla Banking 
and Industrial Co. Ltd. (The Punjab.) 

(’33) 20 AIR 1933 Lab 972 (973) : 147 Ind Cas 942 (D B), Gurdas Mol v. Punjab 
Sind Bank, Lid. (Do.) 

101. (’33) 20 A I R 1933 Lab 972 (974) : 147 Ind Cas 942 (D B), Gurdas Mai v. 
Punjab Sind Bank Ltd. 

(’33) 20 A I R 1933 Lab 1001 (1002) : 149 Ind Cas 1060 (D B), Punjab and Sind 
Bank, Ltd. v. Isliar Singh. 

102. (’36) 23 AIR 1936 Lab 946 (953) : 169 Ind Cas 157 : 17 Lah 686 (DB), Brij 
Raj Saran v. Alliance Bank, Simla, Ltd. (Property situate in cantonment of 
Dogshai—Mortgage bond by deposit of title deed executed at Simla where Act is not 
in force— Held, valid mortgage was created.) 

103. (’33) 20 A I R 1933 Lah 972 (974) : 147 Ind Cas 942 (D B), Gurdas Mai v. 
Punjab Sind Bank, Ltd. 

Note 40 

1. (’41) 73 Cal L Jour 246 (248) (DB), Gaibandha Bank, Ltd. v. Tazal Islain 
Md. Nuranubi. (Combination of usufructuary mortgage and mortgage by condi¬ 
tional sale.) 

2. (’36) 23 AIR 1936 Pat 211 (220) : 14 Pat 560 : 158 Ind Cas 738 (DB), Janaki 
Nath v. Asad Rcza. (Per Dhavle, J.) 

2a. See (’42) 29 AIR 1942 Oudb 172 (174) : 197 Ind Cas 164, Ram Padarath v. 
Nimar Singh. 

3. (’27) 14 AIR 1927 P C 32 (36) : 50 Mad 180 : 54 Ind App 68 : 100 Ind Cas 86 
(PC), Ramarayanimgar v. Maharaja of Venkatagiri. 

(’30) 17 AIR 1930 Pat 152 (152) : 120 Ind Cas 308 (D B), Kamal Nayan v. 
Ram Nayan. (Possessory mortgage — Covenant to pay on fixed date coupled with 
stipulation that if money is not paid mortgage would continue, does not amouitf 
to a covenant to repay—Mortgagee not entitled to sue for sale.) 
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( 2 ) A mortgage with possession with a stipulation that the trans¬ 

feree should appropriate the rents and profits for a spedfied 
term of years and then give hack the land.* 

(3) A mortgage with possession for a specified term, the mortgagee 

to credit the rents and profits first to interest, and the balance 
to principal, and the deficiency, if any, to be paid by the 
mortgagor. 

(4) Simple mortgage repayable in a specified time, but giving the 

mortgagee a power to foreclose if a creditor brought a suit 
against the mortgagor or attempted to attach his property. 

(5) Mortgage where possession is partly given and there is no 

covenant to pay. 

(6) Mortgage with covenant to pay interest, but with no covenant 

to pay the principal, 

(7) The othi, kanain, and peruartham forms of mortgages pre¬ 

vailing in ^Madras, sail mortgages prevailing in Gujrat, and 
iladaraivara mortgages prevailing in South Canara. As to 
the incidents of these mortgages, see section 9$. 

See also the undermentioned cases. 5 


(’22) 9 AIR 1922 Pat 167 (169): 65 Ind Cas 666 : 1 Pat 350 (DB), Jag Sahu v. 
Alt. Bam Sakhi. (Where a due date is fixed for payment of the mortgage money 
m a mortgage deed the mortgage is not a pure usufructuary mortgage and the 
mortgagee is entitled to sue for sale immediately after the due date has passed 
even though he still remains in possession of the property.) 

(’41) 45 Cal W N 823 (827,828) (DB), Akbar Ali v. Mafijuddin. (Where in a usufruc¬ 
tuary mortgage there is a personal covenant to pay it becomes an anomalous 
mortgage.) 

(’91) 14 Mad 232 (234) (DB), Bamaya v. Guruva. 

roS°o 2 J ?, 6 l 3 Bom L R 778 <FB), v. Bam Chcnd. 

( 98) 21 Mad 1 (3) (DB), Vxswalinga Pillai v. Palaniappa Chetti. 

5 ‘ (* 19 ) 3 A , IR 1919 p 0 121 (123): 15 Nag L R 134: 56 Ind Cas 717 (PC), Madho 
Bao v. Gulam Mohi-ud-din. 


c L 7 A1 /? ? Cal 426 {428): 191 Ind Cas 713 < DB )- Khoa J J™adar v. Abdul 

bobhan (A usufructuary mortgage with a clause that if the mortgagor does not 

pay off the mortgage money in accordance with the demand of the mortgagee the 
latter will be entitled to realize the money by auction sale of the mortgaged 
property with the help of the Court.) 

( 'cZZrnV U0 ”2 if 2 ' 373): 189 Ind Cas 866 > Sur “ h Cha » d ™ v. Jadao 

Chandra. (A mortgage deed provided that on receipt of certain amount the posses 

Titer a tX7To» Wa3 ” ad f 0T f *° the mort 8 a g ee —It was then stipulatedTbat 
after a period ot 28 years the debt would be extinguished both as regards the 

prmcipal and mterest There was a stipulation by which the mortg^or^rerf 

he morf M »°rtgagee being dispossessed o( the property ta any way, 

r , a “ 0ant ot ths P erW 01 dispossessionbeliable to Z 

»™tt to nlv - SeS r ,77‘th-- ThCre *“• in ■““» * «“». * P-K 
mortgage.) P 3 ^ th<! mort 8“S e in question was an anomalous 


mIm IWher 1 ' a 4 C “ 620 (DB) ' Mt ~ Mohan *>«’’ ™>> 

fusnt^n.™ Wh . ““W deed contained one clause which wonld make it 

a usufructuary mortgage but another danse provided in the most explicit tenns 

for recovery ot the amount due from the mortgaged property held thattho 

mortgage waa not usufructuary but was anomalous?) P P y ’ tho 


Section 58 
Note 40 


f 
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Note 41 


41. Simple mortgage usufructuary. — A combination of a 
simple mortgage and a usufructuary mortgage often referred to as 
a “simple mortgage usufructuary” was not classed under the Act 
as it stood before 1929, as an anomalous mortgage 1 though in some 

(’40) 27 AIR 1940 Nag 156 (157) : I L R (1941) Nag 607 : 190 Ind Cas 641 (DB), 
Si tar am v. Krishnarao. (Words in the mortgage were “if the amount of this 
mortgage deed is not satisfied according to the stipulation agreed upon the mort¬ 
gaged property shall stand foreclosed as given below. I will have no connexion with 
the mortgaged property in future”—The words “Jahan gahan” were used — Deed 
held to be anomalous mortgage and not mortgage by conditional sale.) 

( 34) 21 AIR 1934 Rang 159 (159) : 152 Ind Cas 494, Chanyin Sein v. Mg. Aung 
Thein. (Mortgage was in the first instance a simple mortgage and in the event of 
non-payment of principal sum on the date fixed, mortgage to be converted into 
usufructuary mortgage.) 

('28) 15 AIR 1928 Rang 16 (17) : 105 Ind Cas 558 : 5 Rang 558 (DB), Gupta v. 
Administrator General of Burma. (Where a mortgage deed contained a covenant 
to pay interest but nowhere was there any covenant to repay the principal and 
subsequently the mortgagor deposited certain title deeds not mentioned in the 
mortgage as further security —Held that it was an anomalous mortgage.) 

(’37) 24 AIR 1937 Rang 151 (152) : 14 Rang 685 : 169 Ind Cas 295, U San v. 
Maung Sein. 

(’07) 10 Oudh Cas 14 (16) (DB), Sardar Singh v. Collector of Shahjahanpur. 

(’90) 12 All 203 (205) : 1890 All W N 87 (DB), Hikmatullah Khan v. Imam Ali. 
(’03) 6 Oudh Cas 167 (171), Tikam Singh v. Makrand Singh. 

(’19) 6 AIR 1919 Oudh 418 (419) : 21 Oudh Cas 341 : 50 Ind Cas 220, Kalka v. 
Mathura Das. 

(’13) 21 Ind Cas 457 (458) (DB) (All), Manohar Singh v. Lachman Singh. 

(’99) 2 Oudh Cas 12 (17), Kanhya Bakhsh v. Mehdi Ali. 

(’41) 28 AIR 1941 All 169 (171) : ILR (1941) All 240 : 194 Ind Cas 520, Ujagar 
Lai v. Lokendra Singh. (Mortgage without possession—Mortgagor not entitled to 
redeem before five years—On non-payment mortgagee given a right of foreclosure 
—No ostensible sale or any requirement of S. 58 (c )—Held anomalous mortgage.) 
(’27) 14 AIR 1927 Cal 836 (840) : 54 Cal 687 : 104 Ind Cas 833 (DB), Solema Bibi 
v. Hafez Md. Hoosein. (A mortgage bond ran thus: “We shall pay off your said 
amount within three years from to-day. But, if in the meantime a third party 
brings any suit against us or any one of us and attaches or endeavours to bring 
into auction any property of us, then, without waiting for the due date, you shall 
forthwith bring a suit for foreclosure of this kot kobala and having got a decree 
shall be owners of the properties mentioned in the schedule ”—Held that the docu¬ 
ment was not a mortgage by conditional sale but an anomalous mortgage.) 

(* 37 ) 24 AIR 1937 Pat 261 (262) : 169 Ind Cas 75 (DB), Beni Madho v. Janki 
Pandey. (In a dakhali-rehan deed, the mortgagors stated that they had taken a 
loan which they expressly promised to pay by a certain date — It was next stipu¬ 
lated that in the event-.of non-payment, the creditors would be put in possession of 
certain property as dakhali-rehaudars until payment—There was a further stipu¬ 
lation that if the creditors, through any act done by the mortgagor or in any 
manner failed to get possession over the property, they should be at liberty to 
realize the principal with interest from the person and properties of the mortgagors 
or from the rehan property in any manner they liked — Held that the mortgage 
was of an anomalous kind.) 

(’15) 2 AIR 1915 Oudh 16 (22) : 18 Oudh Cas 10 : 28 Ind Cas 161 (DB), Sundar 
Dei v. Baldeo Bakhsh Singh. 

(’24) 11 AIR 1924 Cal 592 (593) : 81 Ind Cas 768 (DB), Gajadhar v. Sibananda. 

Note 41 

1. (’39) 26 AIR 1939 Pat 540 (542) : 182 Ind Cas 132 (DB), Butlo Kristo Boy 
v. Govindaram Marwari. 
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cases 2 it was referred to as an anomalous mortgage. Under the present 
section it is an anomalous mortgage. 3 

The characteristic of this mortgage is that the property is 
collaterally pledged as in the case of a simple mortgage with a covenant 
to pay, and the mortgagee is given the usufruct of it by allowing him to 
take the rents and profits. 4 The personal covenant to pay will entitle 
the mortgagee to sue for sale though merely as usufructuary mortgagee 
he cannot do so. 5 Where, under an instrument purporting to be a 


(’14) 1 AIR 1914 Mad 42 (44) : 38 Mad 667 : 22 Ind Cas 54 (DB), Srinivasa 
Aiyangar v. Radhakrishna Pillai. 

(’21) 8 AIR 1921 Oudh 216 (217) : 65 Ind Cas 449, Dal Chand v. Sita Ram. 

(’13) 19 Ind Cas 748 (748) : 16 Oudh Cas 90, Lalta Prasad v. Hori Lai. 

2. (89) 13 Bom 90 (94) : 13 Ind Jur 181 (FB), Motiram v. Vital. (Simple mort- 
gage usufructuary was an anomalous mortgage.) 

( 02) 27 Bom 600 (603) : 5 Bom L It 537 (DB), Amarchand Lakhmaji v. Kila 
Morar . 

('10) 5 Ind Cas 701 (704) : 6 Nag L R 20, Fida Ali v. Ismail ji. 

(’32) 19 AIR 1932 Mad 768 (770) : 139 Ind Cos 449 (DB), Venkataratnam v. 
Varahaliah. (Mortgage before 1929.) 

(18) 5 AIR 1918 Mad 572 (573): 42 Ind Cas 438 (DB), Pandiyan Pillai v. Vellay- 

appa Rowther. (The condition for converting the mortgage held invalid as clo" 
on redemption.) 


(’29) 16 AIR 1929 Lah 289 (290) : 116 Cas 214, Ghulam Mahomed v. Mahomed 
Husavi. 

(’86) 1886 All W N 212 (213) (DB), Jugal Eishore v. Ram Sahai. 

[See also (1900) 1900 Pun Re No. 23 : 1900 Pun L R No. 43, p. 178 (181), Milki 
Jdam v. Achhru Mai.] 

3. (’34) 21 AIR 1934 Oudh 255 (255) : 10 Luck 10 : 148 Ind Cas 1197 (DB), Ram 
Lochun v. Bachchu Chaube. 

Singh *** 1939 ^ 615 (6l6) ** 184 Ind Cas 873, Mir Singh v< 

[S ” oJs0 i ,42 > 2 ? AIR 1942 0udh 172 < 174 ) : 197 ™ Cas 164, Ram Padarath v. 
JS/imar Singh.] 

Vuthi Annavi 526 ^ '' “ Mad L J ° Ur 61 (FB) ' Gurukal *««- 


(’93) 17 Bom 425 (428) (DB), Mahadaji v. Joti. 

{ Ball P™ 4 NSe 36 (3?) = 10 Na8 L R 135 : 27 M Cas ««» Ohulam v. 

[ »“ltS S , 7 ] BOm 600 (8 ° 3): 5 Bom L K 537 < DB ). forehand LaMmaji 

5. (’03) 5 Bom L R 119 (121) (DB), Shirdar v. Ganna Ram 

£"> w B ,°p 42 f (428) (DB ''* wi. 

w l « - ’ & a ,^ hna 

('88) 1 2 888 A 4 U W i.m ^ 

arFiSKrsar 

(*14) 1 AIR lOH^O^io) 5 :24Ind^a^DB)^ f ^ 

‘sL™. 131 <133) ’ 4 ^ L J0DI 50 m.SivntoJ AmZ^Gopola 
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Section 58 
Notes 41-43 


mortgage, possession is transferred and there is a stipulation to pay the 
money at a particular time, failing which the property is to be regarded 
as sold to the mortgagee, it was held that it was a simple mortgage 
usufructuary and not a mortgage by conditional sale. 6 Where a mortgage 
provided that if the mortgagee took possession, he would be entitled to 
receive the rents and profits in lieu of interest, but that, if during the 
period of possession the profits do not cover the amount of interest at a 
certain rate, the mortgagor will make good the deficiency, it was held by 
their Lordships of the Privy Council that this was a combination of a 
simple and a usufructuary mortgage.' A stipulation in a mortgage 
document ran as follows: “If according to the terms of the deed the 
interest of each year be not paid on the due date, these terms will not 
prevent you (mortgagee) from recovering the amount w ithout waiting for 
the due date. If interest is not paid, you can enter upon the property 
and pay yourself the interest and also portion of the principal if the 
income is available for that purpose also.” It was held that the 
mortgage was primarily a simple mortgage, though in certain events, it 
’might be converted into a usufructuary mortgage. 8 

42. Limitation to enforce mortgages. — See Articles 132, 134, 147 and 

148 of the Limitation Act. 

43. Sale in execution of mortgage decrees and money 
decrees — See o. 21, R. 94 Note 8 and 0. 34, R. 5 Note 19 of the Authors’ 
Commentaries on the Civil Procedure Code, 3rd (1940) Edn. 

Where a simple mortgagee obtains only a money decree against 
the mortgagor and sells the property in execution, the auction purchaser 
gets only the right, title and interest of the judgment-debtor at the time 
of the sale . 1 But a sale in execution of a mortgage decree will pass the 
right, title and interest of the judgment-debtor existing not at the time 


(’96) 19 Mad 411 (413) : 6 Mad L Jour 210 (DB), Udayana Pillai v. Scnthivelu 
Pillai. 


(’33) 20 AIR 1933 Mad 613 (615) : 56 Mad 892 : 148 Ind Cas 1029 (DB), Damo - 
dara Shanbliogue v. Chandapur Pujari. (Held that the deed contained no 
personal covenant to pay, so as to entitle the plaintiff to sue for sale.) 

(’66) 6 Suth W R 283 (284) (DB), Munoolal v. Baboo Reel Bhooban Singh. 

(’10) 6 Ind Cas 153(153) (DB) (Cal), Pitambar Purhait v. Madhu Sudan Mandal. 
[See also (’35) 22 AIR 1935 Lah 103 (104) : 16 Lah 612 : 158 Ind Cas 206 (DB), 
Qadir Parast Khan v. Mehr Nur Mohammad. (Mortgage partly usufructuary 
containing express promise to pay on particular date and redeem land—Mortgage 
is anomalous one—Land not liable to be sold under the Punjab Land Alienation 
Act in execution of decree — Mortgagee can give up security and obtain simple 
money decree.)] 

6. (’21) 8 AIR 1921 Mad 12 (16) : 43 Mad 589 : 57 Ind Cas 724 (FB), Venhiah v. 
Donga Pallayx. 


7. (’06) 28 All 225 (231) : 33 Lid App 42 (PC), Jaicahir Singh v. Someshar Dat. 
[See also (’29) 16 AIR 1929 Sind 235 (237) : 120 Ind Cas 91 (DB), Parumal v. 

Abdul Rauf.] 

8. (’17) 4 AIR 1917 Mad 198 (199): 34 Ind Cas 411 (DB), Ramachandra v. Maha¬ 


rajah of Jeypore. 


Note 43 


1. (’75) 1 All 240 (245) (FB), Khub Chand v. Kalian Das. 
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of sale, but at the time of the mortgage. 2 If a mortgagee puts up the 
mortgaged property for sale in execution of a decree, he sells the entire 
interest that he and the mortgagor could jointly sell and not merely 
the right, title and interest of the mortgagor as they stood at the time 
of the sale. 3 


44. Miscellaneous — Construction. — Where the instrument 
is of a doubtful character it is incumbent on the Court to ascertain the 
intention of the parties as disclosed in the deed itself. 1 The scope of the 
mortgage deed with respect to the items of the property mortgaged is 
to be determined from the intention of the parties as expressed in the 
deed. 2 A gave a mortgage to B, and it was stated therein that if the 
mortgagor sold the mortgaged property or any part of it, he would pay 
over the entire proceeds to B. A subsequently sold a part of the property 
to C without the consent of B, and a portion of the proceeds was paid 
to B. The question arose whether the clause empowered the mortgagor 
to sell the mortgaged property to any one without the consent of the 
mortgagee free of the mortgage. It was held by the Judicial Committee 
that it did not, but that it was merely a provision for piecemeal 
redemption. 3 Their Lordships observed : 

“ The essence of a transaction by way of loan on security, is that 
the lender, unwilling to rely solely on the personal liability of the 
borrower, requires, in addition, to be given a right in rem\ and, 
to insert in the same document a provision by which the borrower 
bestows the required right in rem, and a provision enabling the 
borrower to destroy it forthwith, is a proceeding difficult to 
contemplate as probable. To reach the conclusion that such is the 
intention and operation of a mortgage security, their Lordships 
would require to be confronted with language admitting of no 
possible doubt as to its meaning.” 


A mortgage deed specifically enumerated certain villages as the 
property mortgaged but in describing the rent thereof, included the rent 
of other villages also. It was held that the mortgage should be treated 
as operative only in respect of the villages specifically mentioned, 
because there was a specific mention of certain properties followed by a 
description which if taken literally would have the effect of widening 
the description which had preceded. 4 


In the undermentioned case 6 the la nd mortgaged was stated to be 

2. (’75) 1 All 240 (245) (FB), Khub Chand v. Kalian D^. 

3. (79) 4 Cal 817 (820, 823) (DB), Muthora Nath Pal v. Chundermoney Debia. 

Note 44 

\*21 AB ^4 followed.^ 615 ^ ^ 

3* }»£{ J/fX Gu * adhar Per shad v; Kunhya Lall. 

Slid T i r, , t , n 24 (128) : (1937) Lah 245 = 64 Ind A PP 126 * 31 

4 1 AT» iofj Cas 788 Nathumal v. Raman Mol. 

Qo&l. 1 ^ 1914 ° a 793 (?94) : 24 Ind Cas 465 (DB) * Amrita Lal v. Nritya 

S hZi ItZ 1936 0al 780 (78I): 167 Ind Caa 99a ' I »‘ kh " a '“ »«»*«• v. Sam. 


Section 58 
Notes 43-44 
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Note 44 


Section 59 


i* 2 bighas out of the mortgagor’s holding of 15 bighas. The proportionate 
rent was also stated. The mortgagee obtained a decree for sale and the 
property was sold by auction. It was, however, subsequently found that 
the holding contained 25 bighas, but the rent was the same. The auction 
purchaser, therefore, claimed possession of the land in proportion to the 
rent stated in the bond out of the 25 bighas. It was held that it was not 
correct, as between a debtor and a creditor, to give the creditor a larger 
portion than what was mortgaged to him just because of the proportion 
of the rent. 

By a bond, a mortgagor charged a half share of the profits of his 
mousa with the payment of the mortgage debt and interest. It was 
further stipulated that the mortgagee should take the management of 
the mouza, render accounts to the mortgagor and, if the mortgagor 
failed to pay the debt when due, the mortgagee should continue in 
possession till all the debt was paid. It was also provided that the 
mortgagor will have no power to transfer or alienate the property. It 
was held that it was a mortgage of the profits of the mouza and not 
the mouza itself. Had the last condition stood alone it would have been 
sufficient to constitute a simple mortgage of the estate itself . 6 

A usufructuary mortgagee was to take profits in lieu of interest 
which was fixed. Any deficiency was to be paid by the mortgagor and 
in case of default the mortgagee was to recover it from the property z . 
It was held that z was secured for the payment of the deficiency in 
interest . 7 

A mortgaged property to B. Afterwards a dispute having arisen 
between them, it was agreed that the property should be put in possession 
of the mortgagee and he should take the interest from the profits and the 
excess should be paid to the mortgagor. The arrangement was to come 
into effect on the same date and was recorded by the Court (revenue). 
It was held that this arrangement effected a fresh contract of mortgage . 8 


a 5 9 . Where the principal money secured is one 

Mortgage when to be hundred rupees or upwards, a 
by assurance. mortgage b [other than a mortgage 

by deposit of title-deeds] can be effected only by a 
registered instrument signed by the mortgagor and 
attested by at least two witnesses. 

Where the principal money secured is less than 
one hundred rupees, a mortgage may be effected either 
by c [a registered instrument] signed and attested as 

6. (’75) 1 All 611 (612, 613) (DB), Ganga Prasad v. Kusyari Din. 

7. (’12) 16 Ind Cas 982 (983) (DB) (All), Bhola Das v. Bishanath Lai. 

8. (’25) 12 AIR 1925 Oudh 308 (309) : 84 Ind Cas 150 : 27 Oudh Cas 357, Balak 
Dasaundhi v. Deputy Commissioner of Fyzabad. 
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aforesaid, or (except in the case of a simple mortgage) 
by delivery of the property. 

* * * * 

a. As to limitation to the territorial operation of S. 59, see S.l. Section 59 extends 
to every cantonment in British India —- see S. 287 of the Cantonments Act, 
1924 (II of 1924). 

b. These words were inserted by S. 20 of the Transfer of Property (Amendment) 
Act, 1929 (XX of 1929). 

c. Substituted for “ an instrument ” by Section 3 of the Transfer of Property 
(Amendment) Act, 1904 (VI of 1904). 

d. The third paragraph which was omitted by S. 20 of the Transfer of Property 
(Amendment) Act, 1929 (XX of 1929), ran as follows : 



“Nothing in this section shall be deemed to render invalid mortgages made 
in the towns of Calcutta, Madras, Bombay, Karachi, Rangoon, Moulmein, 
Bassein, Akyab and in any other town which the Governor-General in 
Council may, by notification in the Gazette of India, specify in this 
behalf, by delivery to a creditor or his agent of documents of title to 
immoveable property, with intent to create a security thereon.” 


Synopsis 1 


1. Legislative changes. j 

2. Scope of the section. j 

3. “ Principal money secured.” ! 

4. Mortgage when sum secured is 

one hundred rupees or upwards. 

5. Mortgage where sum secured is 

less than one hundred rupees. 

6. Registered instrument. j 

7. “Signed.” 

8. Attested by two witnesses. I 

9. Attestation and estoppel. i 


10. Registration of memo accom¬ 

panying deposit of title deeds. 
See Notes on S. 58 (f). 

11. Material alteration of mortgage 

document—Effect. 

12. Mortgage by company. 

13. Registered document when takes 

effect. 

14. Unregistered bond — Admissi¬ 

bility in evidence. 

15. Effect of transaction where 

registration is invalid. 


Other Topics (miscellaneous) 


Effect of invalid attestation. See Note 8. 
Effect of registration. See Note 13. 

Mode of transfer. See Note 2. 

Mortgage must be signed by the mort¬ 
gagor. See Note 7. 


Moveables—Section does not apply. See 
Note 2. 

Registration must be valid. See Note 6. 
Rules as to proof of attested document. 
See Note 8. 


1. Legislative changes. —The old section ran as follows: 

59. Where the principal money secured is one hundred rupees or upwards, 
a mortgage can be effected only by a registered instrument signed by the 
mortgagor and attested by at least two witnesses. 

Where the principal money secured is less than one hundred rupees, a 

mortgage may be effected either by a registered instrument signed and attested 

as aforesaid, or (except in the case of a simple mortgage) by delivery of the 
property. 

Nothing in this section shall be deemed to render invalid mortgages made 

m the towns of Calcutta, Madras, Bombay, Karachi, Rangoon, Moulmein, 

Bassein, Akyab and in any other town which the Governor-General in Council 

may, by notification in the Gazette of India, specify in this behalf, by delivery 

r\ a _ ltor or ^nt of documents of title to immoveable property, with 
intent to create a security thereon.* 1 

The last paragraph has now been transferred to s. 5 S (f) and the 
words other than a mortgage by deposit of title deeds” inserted in the 
nrsc paragraph as a consequential amendment. 


Section 59 
Note 1 


t 


\ 
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Section 59 
Notes 1-2 


i 


The words “a registered instrument” in the second paragraph were 
inserted for the words “an instrument” by Act Vi of 1904. See Note 5 . 

2. Scope of the section. — This section prescribes the mode 
in which a mortgage is to be effected. Before the passing of this Act 
no written conveyance was necessary by the law of India. 1 An oral 
mortgage could be validly made without writing by simple delivery of 
possession. 2 Where, however, a mortgage securing a sum of more than 
one hundred rupees was created by a written instrument it was required 
to be registered under the provisions of the Registration Act. 3 Under 
this section — 

(1) A simple mortgage can be made only by a registered instrument, 

whatever be the amount of the principal money secured. 4 

(2) A mortgage, other than an equitable mortgage, can be made 

only by a registered instrument if the principal money secured 
by it is one hundred rupees or upwards. 

(3) A mortgage, other than a simple mortgage or an equitable 

mortgage, can be made either by a registered instrument or 
by delivery of pos^ssion if the principal money secured by it 
is less than one hundred rupees. t 

The section does not say in what form an equitable mortgage is 
to be made. But S. 58 (f) makes it clear that such a mortgage is effected 
by delivery of the title deeds with the intention of creating a security 
in the property comprised in such deeds. 

All mortgages, to be valid, must conform to the requirements of 
this section. Thus, even anomalous mortgages such as a kanom or a 
mclcharth or melkanom rent, must, in order to be valid, conform to 
these requirements. 6 

This section does not apply to territories for the time being 
excluded from the operation of the Registration Act, 1908. 6 By sub-s. (l) 
of S. 287 of the Cantonments Act, 1924, this section has been extended 
to cantonments. 

Section 59 — Note 2 

1. (’14) 1 AIR 1914 P C 27 (29) : 42 Cal 801 : 42 Ind App 1 : 28 Ind Cas 930 
(PC), Mahomed Musa v. Aghore Kumar. 

(’95) 17 All 252 (261) : 1895 All W N 97 (DB), Himalaya Bank Lid. v. F.W. 
Quarry. 

2. (’16) 3 AIR 1916 P C 41 (43) : 38 All 494 : 43 Ind App 264 : 39 Ind Cas 11 
(PC), Ahmad Baza v. Abid Husain. 

(’82) 6 Bom 193 (200) (FB), Sobhagchand Gulabchand v. Bhaichand. 

(’82) 6 Bom 168 (175) (FB), Lukshmandas Sarupchand v. Dasrat. 

(’84) 6 All 581 (583) : 1884 All W N 183 (DB), Nathu Bam v. Phulchand. (No 
delivery of possession, hence no valid mortgage.) 

3. (’69) 12 Suth W R 163 (164) (DB), Kola Chand v. Gopal Chunder. 

(’69) 12 Suth W R 222 (223) (DB), Nilmadhab Singh v. Falteh Chand. 

(’76) 25 Suth W R 78 (78) (DB), Shibo Soondurree v. Soudamince. 

(’71) 6 Beng L R (App) 69 (70), Buttokristo Doss v. Khettra Chandra. (If un¬ 
registered it could be a basis for a suit only.) 

4. (’ll) 12 Ind Cas 25 (26) (Low Bur), Mg. Since Bya v. Chawari Mutu. 

5. (’21) 8 AIR 1921 Mad 243 (245) : 44 Mad 344 : 62 Ind Cas 386 (DB), Kanna 
Kurup v. Tliamasikum Varma Baja. 

6. See Section 1. 
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A mortgage of moveables is not within the Act and is not governed 
by this section and does not require to be registered or attested.' 

Though the principles of this Act have been applied in the Punjab 
as being rules of justice, equity and good conscience, the technical rules, 
such as are referred to in this section, relating to the execution, and 
attestation of a mortgage as required by this section, have never been 
applied. 8 The same principle applies to a part of the Province of Delhi 
where the Act is not in force.' J 

In the undermentioned case 10 it was observed that the Act is not 
exhaustive and that an award of arbitrators could create a valid 
mortgage though unattested and unregistered. It is submitted that this 
view is not correct. It may create a charge, but not a mortgage. 

Section G3A of the Dekkhan Agriculturists’ Relief Act (XVII of 
1879) does not affect the requisition prescribed by this section and so a 
document of mortgage, though properly executed in accordance with 
S. G3A of that Act, will be invalid if it is not duly attested as required 
by this section. 11 

3. “Principal money secured.” — If the principal money 
secured is less than one hundred rupees, the mortgage can be made 
without a registered instrument. Thus, a mortgage for Rs. 99 payable 
in two years with interest at 12 per cent, per annum can be made 
without a registered instrument even though the total amount secured 
including interest will be more than one hundred rupees. In other 

7. (’24) 11 AIR 1924 Mud 542 (544) : 79 Ind Cas 2 (DB), Gnanamuthu Nadan v. 
Vexlukanda Nadathi. (An othi deed of palmyrah trees for Rs. 152 where no limi¬ 
tation is placed on the transferor's right of enjoyment over the land.) 

('14) 1 AIR 1914 All 162 (162, 163): 23 Ind Cas 963 (DB), Shco Naik Ram v. Sheo 
Ram. (Rights and interests of a grove-holder are rights and interests in immovable 
property and a mortgage thereof requires registration—9 I. C. 478 distinguished.) 

(41) 28 AIR 1941 Mad 805 (805) : 197 Ind Cas 259, Wisaderan Nambudripad v. 
Maria Kulti Umma. 

(’33) 20 AIR 1933 All 50 (51, 52, 53): 54 All 437 : 140 Ind Cas 491, Shiv Dayal v. 
Putto Lai. (Mortgage with possession of fruit bearing trees is transfer of interest 
in immovable property.) 

(’ll) 9 Ind Cas 478 (478) (All), Mangal Sen v. Naoli. (A mango grove, apart from 
the land on which it stands, is not immoveble. property within the meaning of 
S. 3, T. P. Act.) 

( 26) 13 AIR 1926 All 164 (164) : 89 Ind Cas 410, Rabu Ram v. Ram Sarup. 

(Under S. 3 of the Transfer of Property Act growiug crops are not immovable 
property.) 

8. (’28) 15 AIR 1928 Lak 148 (149) : 108 Ind Cas 57, Kanwar Ram v. Ghugi. 

(29 16 AIR 1929 Lah 495 (495) : 116 Ind Cas 610 (DB), ATaru Singh v. Mohru. 

{ 36) 23 AIR 1936 Lah 946 (953) : 17 Lah 686 : 169 Ind Cas 157 (DB), Brij Raj 
v. Alliance Bank of Simla. (Even though it includes, besides other properties, 
properties situate in a place where the Act is in force.) 

(’26) 13 AIR 1926 Lah 220 (221) : 93 Ind Cas 359, Ranpat Singh v. Mangal. 
(Ural mortgage can be made whatever be the amount.) 

9. (*30) 17 AIR 1930 Lah 920 (922): 11 Lah 564 : 129 Ind Cas 21 (DB), Ralli 
Brothers of Karachi v. Punjab National Bank Ltd. 

10. (’24) 11 AIR 1924 Sind 23 (24) : 17 Sind L R 178 : 83 Ind Cas 548 (DB) 

. Hotchahd v. Kishinchand. VU 

11. ('09) 1 Ind Cas 464 (465) : 33 Bom 44 (DB), Ranu v. Laxman Rao. 


Section 59 
Notes 2-3 
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Section 59 
Notes 3-4 


morels interest is not to be taken into account in estimating the amount 
secured. Section 17 of the Registration Act makes no reference to the 
principal money” as being the value of the right or interest created by 
a mortgage but it has been held that even under the said Act, that is 
the amount that is to be considered for the purpose of deciding whether 
the registration of the mortgage instrument is optional or compulsory. 1 

4. Mortgage when sum secured is one hundred rupees 
or upwards. — Before the enactment of this Act, a mortgage could 
be made orally. And before the Registration Act of 1864 , even a 
document of mortgage did not require to be registered whatever might 
be the amount of the mortgage. 1 

This Act lays down the manner in which a mortgage can be validly 
made. And it is a general principle that where a statute requires a 
transfer to be made in a particular manner, it can be made only in 
the way so pointed out by the statute, or by a decree of a competent 
Court." The section requires that where the principal amount secured 


Note 3 

1. ( 83) -5 All 447 (449, 450): 1883 All W N 87 (FB), Hdbibullah v. Nakched Itai. 
(3 All 157 (FB) overruled ; 1 All 274 and 2 All 40 held no longer good law.) 

(’78) 2 Bom 353 (355) (DB), Nana v. Anant. 

(’97) 10 C P L R 10 (13), Mt. Amruti Tclin v. Govind Rao. 

(’78) 2 All 96 (97) : 3 Ind Jur 470 (DB), Karan Singh v. Ram Lai. 

( /9) 2 All 216 (218) : 4 Ind Jur 40 (DB), Ahmad Bakhsh v. Gobindi. 

( 82) 1882 All W N 209 (209) (DB), Khnda Bakhsh v. Kanizan. (A hypothecation 
bond for securing payment of Rs. 50 with interest at 9 per cent, did not mention 
any due date—When sued on, the money due on the bond by calculation exceeded 
Rs. 100— Held that this circumstance would not necessitate the registration of 
the bond.) 

(’79) 4 Cal 61 (65, 67) : 2 Cal L R 547 (DB), Ram Doolary Kooer v. Thacoor Roy. 
(’83) 12 Cal L R 444 (445) (DB), Panchi Dasi v. Ahmedulla. (Value of the interest 
created by mortgage is the sum secured by it and the interest is only a usufruct 
of it.) 

(’08) 4 Nag L R 90 (95), Knar Laxman Rao v. Keshao. 

(1900) 23 Mad 105 (112, 113) (FB), Kunhi Amma v. Ahmed Haji. 

(’13) 21 I.C. 78 (78) (All), Jodh Ramv.Lajja Ram. (The bond showed that Rs. 91 
were due and the mortgagor agreed to pay that sum in 18 years by six-monthly 
instalments of Rs. 5 each, carrying a certain interest—He was in case of default, 
liable for the payment of the whole sum of Rs. 180 plus interest — The deed, 
however, nowhere expressly mentioned that in case of default Rs. 180 were re¬ 
coverable — It was pleaded that the mortgage was for Rs. 180 and, it being 
unregistered, could not be enforced— Held that the principal debt secured by the 
mortgage was not Rs. 180 but Rs. 91, which was to be paid in 18 years by six- 
monthly instalments of Rs. 5 each and the mortgage-deed did not, therefore, 
require registration.) 

[See also (’84) 8 Bom 610 (614) (DB), Nago v. Babaji. (Transaction of assignment 
of mortgage.)] 

Note 4 


1. (’79) 2 Mad 108 (110) : 3 Ind Jur 360 (DB), Venkatanarasammah v. Ramiah. 

2. (’41) 28 AIR 1941 P C 90 (92) : ILR (1942) Mad 82 : 196 Ind Cas 497 : I L R 
(1941) Kar P C 127 : 68 Ind App 136 (PC), Krishnaswami v. Kamalamma. (It 
is invalid for all purposes and not merely between particular parties thereto.) 

(’ll) 12 Ind Cas 109 (110) : 33 All 728 (DB), Rustam AH Khan v. Gaura. 

(’27) 14 AIR 1927 All 411 (412) : 100 Ind Cas 733 (DB), Madan Mohan Lai v. 
Jax Nandan Lonia. 
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is one hundred rupees or upwards, a mortgage other than an equitable 
mortgage can be made only by a registered instrument. 3 An unregis¬ 
tered document of mortgage, in such a ease, does not affect the property 
dealt with by it. 4 Where such bond is executed in consideration of 
previous bonds the previous bonds do not get merged in the unregis¬ 
tered bond and the promisee does not lose his right to proceed to 
enforce such previous bonds. 6 An oral mortgage, in a case where the 
sum secured is one hundred rupees or upwards is also invalid and 
conveys no interest. 6 No evidence is admissible to prove such a 


Section 59 
Note 4 


3. (’23) 10 AIR 1923 Rang 52 (54) : 11 Low Bur Rul 456 : 72 Ind Cas 34, C. 
Chaing Kywan v. Ma Oo. 

(’25) 12 AIR 1925 Oudh 628 (628) : 85 Ind Cas 326, Jafar Khan v. Mt. Qadiran. 
(’31) 15 R D 281 (282), Drij Mohan Barai v. Hemraj Saithwar. 

(’35) 22 AIR 1935 All 578(578):156 I.C. 813, Mt. Shamrati Kuer v. Kalika Singh. 
(’34) 21 AIR 1934 All 444 (445) : 148 Ind Cas 417 (DB), Ghanashyamdas v. Jai 
Narain. 

(’30) 17 AIR 1930 All 175 (176) : 124 Ind Cas 401, Nannliun v. Halka. 

(’79) 2 All 481 (483, 485) (DB), Surju Prasad v. Bhawani Sahai. 

(’06) 29 All 50 (52) : 1906 All W N 281 (DB), Bamji Mai v. Chhote Lai (Where 
a person borrowed Rs. 198 and executed two registered mortgage bonds for Rs. 99 
each on the same date — Held that as there was nothing in the Registration Act 
which forbade the splitting up of a transaction in this manner, the bonds were valid.) 
(’35) 22 AIR 1935 Cal 388 (388) : 156 Ind Cas 520 (DB), Satyanarayan\. Dinesh 
Chandra. 

(’10) 6 Ind Cas 504 (505) : 34 Mad 64 (DB), Mangalasamy Devar v. Subbiah 
Pillai. (Mortgage of future rents upwards of Rs. 100.) 

(’27) 14 AIR 1927 Lah 763 (764) : 103 Ind Cas 702, Miss Loxorie v. Stcphanatos. 
(Security bond hypothecating immovable property upwards of Rs. 100 to stay a 
sale in execution proceedings.) 

(’28) 15 AIR 1928 Rang 242 (242) : 117 Ind Cas 59, Maung Min Ltoin v. Ma. 
Tha Baw. 

(’28) 15 AIR 1928 Rang 44 (45) : 5 Rang 668 : 107 Ind Cas 165 (DB), Maung Pwa 
v. Maung Po Sa. 

(’25) 12 AIR 1925 Rang 1 (1) : 2 Rang 313 : 84 Ind Cas 1023 (DB), Maung Tun 
Yav. Maung Aung Dun • 

( 12) 17 Ind Cas 520 (520, 521) (All), Oauri Rai v. Mandhat Teli . 

[See also (’34) 21 AIR 1934 Rang 196 (197) : 153 Ind Cas 56, Moti Bam v. Daw 
Hnin E. (Mortgage deed, though unregistered is admissible to prove loan.) 

( 14) 1 AIR 1914 All 559 (559): 27 Ind Cas 430, Deo Chand v. Peary. (Case 
after the passing of the Registration Act but before the passing of the T P Act) 
(’98) 2 Cal W N 591 (593) (DB), Nemdhari Boy v. Mt. Bissessari Kumari. 
(Simple mortgage-bond unregistered—Mortgage invalid.)] 

4 . (’21) 8 AIR 1921 Oudh 203 (203) : 66 Ind Cas 680, Ram Autar v. Bam Asre. 
(’12) 14 Ind Cas 815 (816) (Upp Bur), Nga Shtue Pa v. Aft Yon. 

(’04) 28 Mad 54 (56) (DB), Konchadi Shanbhogue v. Shiva Bao. 

('suftbagya* 330 ^ 32 ^ : 3 Mad ^ Tim 317 ^ D ^ ,Na ^ anirilSaviba yy a v - Tangatur 

5. (’12) 13 Ind Cos 858 (859) (DB) (Bom), Abdul Kayam v. Bahadur Vithoba. 

6. (’35) 22 AIR 1935 Rang 280 (232) : 13 Rang 274 : 157 Ind Cas 565 (FB), Afo 
Ky% v. Maung Than. 

t’i?) 4 ^ 1917 Low Bur 128 (129) : 8 Low Bur Rul 334 : 33 Ind Cas 163 (FB), 
Afo Htwe v. Maung Lun. 

C40) 27 AIR 1940 Rang 11 (12) : 1939 Rang L R 645 :186IndCas69(FB),AfoMng 
Iai Pe v. Maung San Mya. * 

n 2 ™ 94 ° Bang 102 < 108 ) : 1940 Ran 8 B B 7 : 187 Ind Cas 762, Daw Yon 
u M%n o%n. 
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mortgage. 7 Where possession has been delivered to the lender in such a 
case, the borrower cannot sue for redemption on the basis of the mortgage. 
His remedy would be to sue for possession on title , and the lender’s 
remedy is to sue for recovery of the amount paid by him. 8 

Until the mortgage document is registered the mortgagee is not 
under any obligation to advance the mortgage money to the mortgagor. 
Till then there is no debt in the hands of the mortgagee payable to°the 

mortgagor. A creditor of the latter cannot therefore attach such amount 
in the hands of the mortgagee. 0 


(’25) 12 AIR 1925 Rang 55 (58): 2 Rang 429 : 84 IndCas 302 (DB), Somasundram 
.Cliettiar v. Nachiappa Chettiar. 

(’26) 13 AIR 1926 Rang 201 (201): 98 Ind Cas 194, Maung Po Sin v. Mg. Po Sin. 
(’37) 24 AIR 1937 Rang 473 (474) : 173 Ind Cas 926, Ma Ma Hnyo v. Maung 
Nyo Lone. 

(’37) 24 AIR 1937 Rang 148 (149): 169 IndCas 945, U Talok v. Maung Tlia Nyo. 
( 23) 10 AIR 1923 Rang 51 (51) : 73 Ind Cas 1039, Mg Aung v. Mg. Shive Lin. 

7. (’35) 22 AIR 1935 Rang 230 (232) : 13 Rang 274 : 157 Ind Cas 565 (FB), Ma 
Kyi v. Mating Thon. 

(’25) 12 AIR 1925 Rang 291 (293) : 4 Rang 1 : 94 Ind Cas 567 (FB), Maung San 
Min v. Afaun <7 Po Hlaing. 

( 2b) 15 AIR 1928 Rang 242 (242) : 117 Ind Cas 59, Maung Min Ltoin v. Maung 
Tha Baw. 

(’25) 12 AIR 1925 Rang 61 (62) : 2 Rang 441 : 84 Ind Cas 987, Maung Tun v. 
Maug Khan. 

(’32) 19 AIR 1932 All 259 (259) : 140 Ind Cas 42 (DB), Halka v. Nannhon. 

8. (’40) 27 AIR 1940 Rang 11 (12) : 1939 Rang L R 645 : 186 Ind Cas 69 (FB), 
Maung Lu Pe v. Maung San Mya. 

(’17) 4 AIR 1917 Low Bur 128 (129) : 8 Low Bur Rul 334 : 33 Ind Cas 163 (FB), 
Ma Htioe v. Maung Lun. 

(’35) 22 AIR 1935 Rang 230 (232) : 13 Rang 274 : 157 Ind Cas 565 (FB), Ma Kyi 
v. Maung Thon. 

(’29) 16 AIR 1929 Rang 179 (181) : 117 Ind Cas 577 : 7 Rang 140, Ma Thaing v. 
Mg. Chit On. (Where borrower sues for redemption, the plaint cannot be amended 
so as to convert the suit into one for possession.) 

(’28) 15 AIR 1928 Rang 53 (54): 5 Rang 679 : 106 Ind Cas 503 (DB), Maung Kin 
Lay v. Maung Tun Thaing. 

(’25) 12 AIR 1925 Rang 1 (3) : 2 Rang 313 : 84 Ind Cas 1023 (DB), Maung Tun 
Ya v. Maung Aung Dun. (Where, in such a case, the borrower brings a suit tor 
possession relying solely on his title, and has not offered to repay the loan, the 
suit should not be dismissed but plaintiff should be granted a decree for possession 
conditional on his paying back the loan.) 

(’28) 15 AIR 1928 Rang 44 (45) : 5 Rang 668 : 107 Ind Cas 165 (DB), Maung 
Ptoa v. Maung Po Sa. 

(’25) 12 AIR 1925 Rang 291 (293) : 4 Rang 1 : 94 Ind Cas 567 (FB), Maung San 
Min v. Maung Po Hlaing. 

(’26) 13 AIR 1926 Rang 201 (202): 98 Ind Cas 194, Maung Po Sin v. Mg PoSin. 
(’32) 19 AIR 1932 All 259 (259, 260) : 140 Ind Cas 42 (DB), Halka v. Nannhon. 
(’35) 22 AIR 1935 All 578 (578) : 156 Ind Cas 813, Mt. Shamrati v. Kalika. 

(’10) 6 Ind Cas 504 (505) : 34 Mad 64 (DB), Mangalasamy Devar v. Subbiah 
Pillay. (Mortgage of future rents — Mortgagee, under an unregistered document, 
is liable to be evicted as a trespasser.) 

(’27) 14 AIR 1927 Rang 332 (333) : 106 Ind Cas 861, U Po Hla v. U Po Tha. 

[See also (’23) 10 AIR 1923 Rang 51 (51, 52) : 73 Ind Cas 1039, Maung Aung v. 
Maung Shire Lin. (The borrower can get back property on payment of debt for 
which the property was handed over.)] 

9. (’22) 9 AIR 1922 All 384 (385) (DB), Tulshi Ram v. Harakh Narain Bhagat. 
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5. Mortgage where sum secured is less than one hundred 
rupees. —Under the section as it stood before the year 1904, a mortgage 
for less than one hundred rupees could be made by an unregistered 
instrument 1 or by delivery of the property. In dealing with questions of 
priority of registered over unregistered instruments under S. 50 of the 
Registration Act, difficulties arose by reason of the decisions of Courts 
that the provisions of that Act a3 regards priority were subject to the 
doctrine of notice. 2 This section was, therefore, amended by Act VI of 1904 


Note 5 


I. (’25) 12 A I R 1925 Oudh 458 (458) : 29 Oudh Cas 15 : 86 Ind Cos 932, Gaya 
Prasad v. Jagan I Nath. 

(’09) 3 Ind Cas 915 (916) : 12 Oudh Cas 257, Ram Charan v. BhiUari Lai. (In 
this case the document appears to have been executed before 1904 though the'date 
is not given.) 

(’12) 16 Ind Cas 625 (625) (All), Ram Lai v. Bachcha Singh. 

(’80) 4 Bom 459 (461) (DB), Parmaya v. Sonde Shrinivasapa. 

(’82) 6 Bom 490 (493) (DB), Bapuji Balal v. Satyabhatnabai. 

[See also (’09) 2 Ind Cas 495 (495) (All), Charni v. Raj Bahadur. 

(’07) 29 All 50 (52): 3 All L Jour 661 (DB), Ramji Mai v. Chhollec Lai. (Where 
a person borrowed Rs. 198 and executed two registered mortgage bonds for 
Rs. 99 each on the same date, it was held that as there was nothing in 
the Registration Act which forbade the splitting up of the transaction in this 
manner, the bonds were valid.)] 


2. (’02) 25 Mad 1 (2) (DB), Chinnappa Reddi v. Manickavasagam Chetty. (The 
holder of a registered mortgage deed has no priority over a prior unregistered 
mortgage, if when he got the mortgage he had notice of the latter.) 

(’62) 6 Bom 490 (493) (DB), Bapuji Balal v. Satyabhamabai. (Possession or 
registration is necessary to validate a mortgage in the Deccan or elsewhere in the 
Presidency of Bombay, except Gujrat, against a private purchaser for valuable 
consideration without notice.) 

( 82) 6 Bom 515 (518) (DB), Shivram v. Genu. (Registered mortgagee cannot avail 

himself of the registration of his deed against prior unregistered deed of which 
he had notice.) 


(’67) 4 Bom H C R (A C) 68 (69) (DB), Sundar Jagjivan v. Gopal Eshvani. (A 

registered mortgage, although without possession, is entitled to priority over a sub¬ 
sequent purchaser.) 

( 67) 4 Bom H C R (A C) 69 (70) (DB), Ganpat Bajashet v. Khandu Changshet. 

(An unregistered mortgage without possession is not valid against a purchaser 
with possession.) 

( 76) 1 B °m 314 (317) (D B), Tukaram v. Ramchandra. (In the case of an urn 
registered mortgage without possession, there cannot be any presumption of notice 
against any subsequent registered mortgagee with possession.) 

(1900) 2 Bom L R 223 (224) (DB), Earbasappa v. Dharmappa. (A purchaser in 
possession under a registered sale-deed has priority over a person who claims under 

hadno notice)*”** m ° rtga8e unaccom P anied by possession of which the purchaser 

L f 95 {96) ’ Seth &>ndrusa v. Sheoram. (As between a prior un- 
inortgasee and a subsequent registered mortgagee the preference given 

wior J regI ll ° n mUSt prevail in the absence of proof of notice of the 

JJJJ* t I ansactl0n amounting to fraud on his part.) 

< * 489 J 481 > Parmaya v. Sonde Shrinivasapa. 

an unrAnfciJ° j 72 f? B) ’ Ab f°° l Eossein V. Raghu Nath Sahu. (Where there was 
chAQnr^# ti, 16 mor ^ a 8 e i the registration of which was not compulsory, a pur- 

^th nntil , Wh ° had re « istered 1119 deed ^ sale, but who hi tjght 
the mortgage) ° ' mreglstered mort gage was held to have purchased subject to 
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S £ n f by su ^ituting the words “a registered instrument” for the words “an 

Mote 5 instrument”, thus making it clear that a mortgage for less than one 

hundred rupees cannot be validly made by an instrument unless it is 
registered. Except in cases of instruments executed before the amend, 
ment of 1904, a competition between a registered and unregistered 
mortgage instrument cannot now arise. As has been seen already, a 
swiple mortgage, even for less than one hundred rupees must be made 
only by a registered instrument. 3 4 5 But other mortgages (excepting 
moitgages by deposit of title deeds) may be made either by a registered 
• instrument or by delivery of the property. 6 Where delivery of the 
property is not possible, as where *the mortgagee is already in possession 
as a usufructuary mortgagee, a fresh mortgage to him can only be 
made by a registered instrument. 6 Where an instrument recited that 
a mortgage with possession has been made from the ensuing year” it 
was held that the parties intended to effect a mortgage by delivery 
after a year. 7 

Where a mortgage for less than one hundred rupees is evidenced 
by an unregistered instrument and there has also been a delivery of 
the property, the existence of the unregistered instrument would, on 
the principles discussed in Note 21 on S. 54, prevent the passing of any 
valid title by way of a mortgage. The undermentioned cases 8 expressing 
a contrary view must be held to be not good law. 

The delivery contemplated by the section is delivery contempora¬ 
neous with the contract of mortgage and not delivery subsequent to 

3. (’17) 4 A I R 1917 Oudh 203 (203) : 41 Ind Cas 455, Suraj Baran Singh v. 
Pratab Bali Singh. 

(’14) 1 AIR 1914 All 162 (162) : 23 Ind Cas 963 (DB), Sheo Naik Ram v. Sheo 
Ram. 

(’09) 2 Ind Cas 516 (516) (All), Jadoo Chaube v. Bhagwat Chaube. 

(’21) 8 AIR 1921 Upp Bur 3 (4) : 66 Ind Cas 360 : 4 Upp Bur Rul 80, Maung 
Po Din v. Maung Po Nyein. 

(’22) 9 AIR 1922 Oudh 135 (137) : 68 Ind Cas 196 : 25 Oudh Cas 89, Ram Autar 
v. Beni Singh. (An unregistered sub-mortgage for less than Rs. 100 is not admis¬ 
sible in evidence to prove a lien.) 

4 . (’14) 1 AIR 1914 Low Bur 207 (207) : 24 Ind Cas 700 (DB), Ko Kyo v. A. K. 
Curyen Chetty. 

5. (’39) 26 AIR 1939 Rang 188 (188) : 1939 Rang L R 39 : 182 Ind Cas 956, 
Maung Ba v. Maung Tlia Kyu. 

(’36) 23 AIR 1936 Rang 303 (304) : 164 Ind Cas 52, Mohamed Raeak v. Ram 
Ratan Tewary. 

6. (’30) 17 AIR 1930 All 136 (140) : 52 All 281 : 124 Ind Cas 733 (FB), Lallu 
Singh v. Ram Nandan. 

(’08) 11 Oudh Cas 248 (250), Soda Sheo v. Mahabir Prasad. 

(’30) 17 AIR 1930 All 431 (432, 433) : 126 Ind Cas 17, Beni Misir v. Mahabir 
Sukla. 

7. (’38) 25 AIR 1938 Mad 85 (86, 87) : 176 Ind Cas 564, Gurunaidu v. Venkat- 
raju. 

8. (’21) 8 AIR 1921 All 81 (81) : 62 Ind Cas 859, Habibur Rahman v. Rasul 
Bandi. 

(’21) 8 AIR 1921 Upp Bur 3 (4) : 4 Upp Bur Rul 80 : 66 Ind Cas 360, Maung Po 
Din v. Maung Po Nyein. 

(’22) 9 AIR 1922 Oudh 123 (124), Jham Singh v. Gauri Shankar . 
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it. 9 An oral mortgage by delivery of possession where such can be made 
is as good as a mortgage by a registered instrument and stands on the 
same footing in dealing with the question of priorities. A prior mortgage 
of the former kind will be entitled to priority over a subsequent mortgage 
of the latter kind. 10 


In the undermentioned case 11 a usufructuary mortgage was executed 
in 1900 by an unregistered instrument for Rs. 95. The question arose 
after the amendment of 1929 whether the instrument was admissible in 
evidence to prove the mortgage. It was held that the admissibility of a 
document was a matter of procedure governed by the present law, and, 
therefore, it was not admissible under s. 49 of the Registration Act. 

In Bengal a permanent tenure can be transferred only by a 
registered instrument under the provisions of the Bengal Tenancy Act, 
1885. Consequently, a mortgage of such tenure can be effected only 
by a registered instrument even if the consideration is less than one 
hundred rupees, and this is so, notwithstanding this section. 12 


6. Registered instrument. — The word “registered” has been 
defined in s. 8 as meaning registered in British India under the law for 
the time being in force regulating the registration of documents. The 
Registration Act, 1908, is the law referred to. 

The word ‘registered’ must be taken as meaning “validly registered,” 
and a deed not validly registered conveys no interest in the property 
dealt with by it. 1 A mortgage deed not validly presented as required 
by s. 82 of the Registration Act cannot be said to be validly registered 
and cannot convey a ny interest. 2 Again where the registration of the 

9. (’17) 4 AIR 1917 Oudh 203 (203) : 41 Ind Cas 455, Suraj Baran Sink v. 

Pratab Bali Singh. ^ 

10 . (’71) 1871 Pun Re No. 47, Buhadur v. Mt. Grattan. 

11 . (’39) 26 AIR 1939 Rang 188 (189) : 182 Ind Cas 956:1939 Rang LR 39, Mauna 

Ba v. ilaung Tha Kyw. ^ 

12. (’99) 3 Cal W N 499 (601) (DB), Soshi Bhushan Bose v. Shahadeb Shaha. 

Note 6 

656 ^ 569 ) ( FB *’ Bai J Naih Teioari v. Sheo Sahoy Bhagu. 

(WOO) WOO Pun L R No. 21 (DB), Karim Bakhsh v. Rahim Bakhsh , (A sale-deed 
registered after 4 months, the period allowed by Ss. 23 and 26 of the Registra- 
tion Act—Hence the deed is invalid.) 

{See also (’20) 7 AIR 1920 Lah 302 (303) : 55 Ind Cas 213, Udham Singh v. 

ss i n r“eX rai,on 

££ 481 :58 Ind App 58 : 181 ^ 

('01) 23 All 233 (242) : 28 Ind App 15 (PC), Mujibun-nissa v Ahdur Tbrhi* 

iK 1 j i 45 ** CaS 572 (DB) * Mohan Bal 

in^Ud^ H (Mortgage deed presented by agent not duly authorized is 

{ v 7 fitiw 19 /Ti, I,OW ^ 54 (55) : 97 Ca8 26 (DB) ’ A • M ‘ V ' Ch6tt V 

01 r< * i8trati0n of document arising from the 

docnS k gl8tratl0n 1 losea mQch of ^ weight by the apparent presentation of 

(’37) 24 AIR 7 ! n° n ° ^7 S? 11 the P erson ^g^ing the endorsement.) 

m 1 E Nyo. 8 {m ‘ 286) : 172 Ind Cas 613 l DB ). R M-Firm y. 
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deed is a fraud on the registration law, the deed cannot be said to have 
been validly registered. Thus, where non-existing property 3 or property 
not intended to be conveyed or transferred at all 4 is included in the 
document merely for the purpose of effecting registration, the registra¬ 
tion so effected is a fraud upon the registration law and is invalid and 
conveys no title. Similarly, if the property is so incorrectly or insufficiently 
described that it cannot be identified, 6 or when the deed is registered in 

( 12) 15 Ind Cas 881 (884, 885) : 34 All 331 (DB), Jambu Prasad v. Aftab Ali. 
(’12) 17 Ind Cas 274 (276) : 35 All 34 (FB), Khalxluddxn v. Banni Bibi. 

[See also (’21) 8 AIR 1921 P C 93 (96, 97) : 47 Ind App 177 : 58 Ind Cas 386 : 
42 All 487 (PC), Bharat Indti v. Hakim Mohammad .] 

3. (’14) 1 AIR 1914 P C 67 (71) : 41 Ind App 110 : 41 Cal 972 : 23 Ind Cas 637 
(PC), Harendra Lai Roy v. Shrimati Hari Dasi Debi. 

(’14) 1 AIR 1914 All 76 (76, 77) : 24 Ind Cas 451 (DB), Bansraj Singh v. Raj 
Bhans Barathi .I 

(’02) 29 Cal 654 (663) : 6 Cal W N 856, Jogixxee Mohun Chatterjee v. Bhoot Nath 
Ghosal. (Reversed in appeal in 31 Cal 146 on a question of fact. In appeal it was 
held that the mortgagor had a property in the district in which the deed was 
registered and hence the transaction could be enforced.) 

(’10) 5 Ind Cas 127 (128) (DB) (Cal), BrojaGopal Mookherjcev. Abinash Chandra 
Biswas. (If title of executant to the property is disputed that circumstance is not 
sufficient to hold that there is no property within the jurisdiction of the sub¬ 
registrar.) 

(’24) 11 AIR 1924 Cal 348 (348) : 70 Ind Cas 583 (DB), Kcdar Nath Dasw.Bidhu 
Bhusan Guha. (Property did not belong to the mortgagor.) 

(’27) 14 AIR 1927 Mad 863 (865) : 105 Ind Cas 424 : 50 Mad 800 (DB), K. M* 
Chokkalinga Chettiar v. At. Ar. Athappa Chettiar. 

(’20) 7 AIR 1920 Nag 99 (100) : 55 Ind Cas 66 (DB), Bansiy.SheoShankar Puri. 
(’19) 6 AIR 1919 Nag 129 (130) : 15 Nag L R 75 : 50 Ind Cas 764, Urhudya v. 
Doma. 

(’27) 14 AIR 1927 Oudh 214 (214, 215) : 102 Ind Cas 326 (DB), Ram Hit Singh 
v. Dunia Singh. 

4. (’21) 8 AIR 1921 P C 8 (10) : 48 Cal 509 : 48 Ind App 127 : 60 Ind Cas 833 
(PC), Mathura Prasad v. Chandra Narain Chowdhary. 

(’36) 23 AIR 1936 P C 91 (93) : 63 Ind App 169 : 161 In'd Cas 29 : 59 Mad 539, 
Venkatarama Rao v. Sobhanadri Appa Rao. 

(’34) 21 AIR 1934 P C 157 (167) : 150 Ind Cas 545 : 56 Ail 468 : 61 Ind App 
286 (PC), Collector of Gorakhpur v. Ram Sundar. 

(’26) 13 AIR 1926 Oudh 138 (138) : 90 Ind Cas 792, Raj Bahadur Lai v. Suraj 
Bax Singh. 

(’28) 15 AIR 1928 Oudh 439 (441, 442) : 112 Ind Cas 273 : 4 Luck 13 (DB),. 
Parshottam Das v. Tar Ali. 

(’37) 24 AIR 1937 Oudh 493 (496) : 171 Ind Cas 233 : 13 Luck 484 (DB), Parsotam 
Das v. Syed Ali Haidar. 

(’12) 16 Ind Cas 108 (108) (DB) (All), Azmat Ali v. Sitla Bux Pal. 

(’28) 15 AIR 1928 Nag 1 (1) : 107 Ind Cas 517 : 23 Nag L R143 (DB), Vyankatesh 
v. Annasa Lad. 

(’27) 14 AIR 1927 Mad 863 (865) : 105 Ind Cas 424 : 50 Mad 800 (DB), Chokka¬ 
linga Chettiar v. Athappa Chettiar. 

(’23) 10 AIR 1923 Mad 447 (447) : 46 Mad 435 : 73 Ind Cas 188 (DB), Dronama- 
raju Rama Rao v. Kissapragada Vedayya. (Property not belonging to mortgagor 

included in the deed.) 

5. (’95) 18 Mad 364 (367) (DB), Narasamma v. Subbarayudu. 

(’27) 14 AIR 1927 Mad 586 (589) : 102 Ind Cas 360 (DB), Subbalakshmx Ammal 
v. Narasimiah , (The description in the deed held sufficient to identify the- 

property.) 

(’12) 15 Ind Cas 335 (336) (All), Kinlock v. Tota Ram. 
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an office within whose jurisdiction the property is not situate, 6 or where 
a document is accepted for registration after the period prescribed 6 * 1 or 
where the registration is effected notwithstanding the denial of execution 
by the executant, 611 the registration would be invalid. But where some 
property, however small, is included with the intention of transferring 
it by way of mortgage, for the purpose of getting it registered by a 
particular sub-registrar, it cannot be said that there is a fraud on the 
registration law. The smallness of the property has no importance in 
this connection. 7 Nor is the registration rendered invalid by the mere 
fact that the property included in the document did not belong to the 
mortgagor, unless it is shown that both the mortgagor and the mortgagee 
colluded to insert the item with the knowledge that the mortgagor had 
no title and with no intention of transferring it. 8 In other words 


(’28) 15 AIR 1928 Cal 385 (386, 387) : 113 Ind Cos 855 (DB), Nahar Lai v. Baij 
Nath. J 

6 J’ 14) i AIR 1914 AU 76 (7Sl 77 > : 24 Ind Cas 451 < DB b Bansraj Singh v. Raj 
Bhans Barathi. 

{ ’ 14 I 1 AIR 4914 P C 67 < 71 ) : 41 Cal 972 : 23 Ind Cas 637 : 41 Ind App 110 
(EG), Harendra Lai Roy Chaudhury v. Srimati Hari Dasi Debi. 

( 37) 24 AIR 1937 All 711 (712) : 171 I. C. 825, Kesari Ratn v. Musa/ir Tewari. 

C/wtt*] Ind ° aS 385 (392) (DB) (Mad) ’ Veerappa Chett » v - XoMresan 

?,“* ( ’ 7 r } 10 n B °“ H ° R 98 (99) (DB) ’ Ra y« Zogkoba v. Anapurnabai. 

( 07) 4 Low Bur Rul 88 (93) (DB), Maung Kyaw v. SWiambaram Chetty. 

26 AU 57 (59 ' 60) '* 1903 AU W N 195 (DB ^ ton-unwsa v. Sabir 

<975) 1 58 “ 849 (DB)l OMliar 

7 A ' R 1920 Mad 598 < 598 > : « Mad 405 : 55 Ind Cas 86 (DB) 

A S Til aT ^nK a , mbxar V * Nara y anan Thirumumpu. 

< 1927 Mad 863 < 865 ) : 105 Cas 424 : 50 Mad 800 (DB), K. M. 

V ' A !^l Va Chetliar • {Bona fide P“«hJed property 

“no trand ] ’ ” ‘ ntenli00 *° e8eC ‘ ra8is,rati °" in a 

{m) ’ Janki B ' bi »• BMarNatH. 
Hussain { ) : 82 Ind Cas 736 (DB )' Md - Hasan v.Fida 

plUDnlv 19 ^ 50 (451 ' 452) : 41 AU 22 < 25 » : « « Cas 200 (DB), 

(’31) Is AIR 1931 S 335 (339) | ' %Vm ' 

Delhi Badaha Tevar lit , 840 < DB )« Damanathan Chetty v . 

b r en ° f; “ -Ssr but of fraud 

" <435 ’ 436 ' 440) : 117 Ind Cas 124 <“>• 

^Jagnnnatha ^ im = 77 108 C “ 484 ( DB ). Laksknakantaraju v. 

429 V 120 “ c “ 878 ' ***>***««» V. 

mortgagee’s knowledge in ° mort g&gees il ^rted in mortgage-deed with 

office, where it could not other • ° if * 111 J‘ egistration at “ftain Sub-Registrar’g 

Koi^m nil it, A 2 Ma ? 92 <»«> : 88 Ind Cas 196, Gavindan Nai, ». 
xegistration la„, the dooLonUa^^^0]“ t<inti0n *° *™ d# the 
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registration is not invalid merely because there is a flaw in the title of 
the mortgagor to the property and subsequently it turns out that the 
transferor had ceased to have any interest in the property. 9 Where the 
mortgagee does not know that the mortgagor had no title to the property 
included, and the mortgagor represents to the mortgagee that he is the 
owner, the mortgagor cannot take advantage of his own fraud by 
pleading that the deed is not registered at the proper place. 10 

A document registered in Book IV instead of Book I is an error of 
the registrar and cannot prejudice the parties. The registration is not 
invalid. 11 An omission by the registrar to affix his seal to the document 
does not render the registration invalid. 12 When a mortgage is embodied 
in more documents than one then all such papers must be registered in 
order to constitute a valid mortgage. 13 

7. “Signed.” — For a fuller discussion see Note 12 on section 3. 

The mortgagor can sign by an agent. 1 The signature can be made 
by means of types or by a facsimile, or, where the mortgagor is an 
illiterate person, by his mark. 2 But a literate person making a mark 
cannot be said to have signed the document. 3 A person who is literate 

9. (’19) 6 AIR 1919 Pat 572 (573): 4 Pat L Jour 433: 52 Ind Cas 446 (DB), Mt. 
Ram Dei v. Ram Chandrabali Debi. 

10 . (’22) 9 AIR 1922 All 231 (232): 66 Ind Cas 681 (DB), Syed Mahomed v. Lala 
Purushotham Saran. 

11 . (’09) 4 Ind Cas 588 (590): 34 Bom 202 (DB), Parshrampantv. Rama Yellappa. 

12 . (’02) 6 Cal W N 528 (530) (DB), Sitanath v. Diseshur. 

13 . (’14) 1 AIR 1914 Mad 37 (39) : 22 Ind Cas 4 (DB), Palaniappan v. Subba- 
raya Gounden. 

(’04) 27 Mad 348 (349) (DB), Muthia Venkatachelapati v. Pyanda Venkatachela- 
pati. 

Note 7 

1. (’03) 6 Oudh Cas 279 (287), Mirza Haidar Ali v. Raja Jang Bahadur Khan. 
(Person affixing the signature of the mortgagor with his authority.) 

(’15) 2 AIR 1915 All 466 (467):26 Ind Cas 500 (DB), Badri Prashad v. Gambliir- 
kunwar. (In the case of illiterate purdanashin lady it will be sufficient if any man 
with her authority executes the deed in her name.) 

(’09) 3 Ind Cas 915 (916) : 12 Oudh Cas 257, Ram Charan v. Bhikari Lai. (If 
a person at the request and in the presence of an illiterate mortgagor signs the 
mortgagor’s name on his behalf as the executant of the deed, it is a sufficient 
signature within the meaning of S. 59.) 

(’03) 16 C P L R 45 (46), Ramanath Kedar Nath v. Sonba Shetia. (Mortgagor 
illiterate—His name signed by scribe of the document at his request and in his 
presence is good signature.) 

2. (’05) 1 Nag L R 14 (15), Shrikisan Mayachand v. Sonba Bhoer. 

(’16) 3 AIR 1916 Bom 123 (124) ; 41 Bom 384 : 39 Ind Cas 61 (DB), Gobind 
Bhikaji v. Bhau Gopal. (Mark of a dagger made by an illiterate executant.) 

[See also (’21) 8 AIR 1921 Bom 156 (157) : 45 Bom 989 : 61 Ind Cas 587 (DB), 
Theresa v. Misqutia. (Case under S. 50, Succession Act—Thumb impression by 
illiterate executant.) 

(’98) 25 Cal 911 (916) : 2 Cal W N 642 (DB), Nirmal Chundar v. Saratmoni. 
(Case of will.)] 

3. (’05) 32 Cal 550 (551): 2 Cri L Jour 405 (DB), Sadananda Pal v. Emperor. (A 
mark by a literate person is not a signature within the meaning of S. 3 cl. 52 of 
the General Clauses Act.) 
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but becomes incapable of writing owing to paralysis and who has been 
in the habit of affixing a name stamp through his servant, can however 
validly execute a document by such affixture. 4 

A mortgage not signed by the mortgagor or mortgagors is not a 
mortgage at all. 6 A mortgage intended to be executed by all the sharers 
in a certain property but actually executed by some of them only 
is wholly inoperative and does not convey interest in the mortgaged 
property. 6 

See also the undermentioned case. 7 

The mere signing of a document is not necessarily the execution 
of the document. The execution of the document implies the intelligent 
appreciation of the contents of the document and signing it in token of 
the acceptance of such contents. 8 Further the signing of the document 
without delivery thereof to the executee is not execution of the 
document. Execution means all acts necessary to make the parties to 
the contract bound thereby. 9 Further it means, where the document has 
to be attested by witnesses, the signing in the presence of the witnesses. 10 


8. Attested by two witnesses. — As to the meaning of the 
word “attest” see Notes ll to 19 on section 3. 

Before passing of this Act the law did not require a mortgage 
document to be attested. 1 This section makes attestation, a condition of 
the validity of the mortgage. The word "attested” must be regarded as 
important and the requirement as to attestation must be enforced with 
stringency. 2 

The section enacts that a mortgage instrument must, in order to 
be valid, be attested by two witnesses. A mortgage not attested by two 
witnesses is not enforceable as a mortgage. 3 A deed purporting to be 

4. (’98) 25 Cal 911 (916) : 2 Cal W N 642 (DB), Nirmal Chunder v. Saratmoni. 

5. ('24) 11 AIR 1924 Lah 249 (249): 73 Ind Cas 642 (DB), Tirkhaw.Solhu. (Letters 
Patent Appeal from AIR 1923 Lah 242—Confirming it.) 

6. ('19) 6 AIR 1919 Lah 78 (79) : 53 Ind Cos 813, Kishan Dayal v. Rodu. 

7 - (’39) 26 AIR 1939 Oudh 96 (98, 99): 179 Ind Cas 596 : 14 Luck 393, Raghubir 
f«o?k V ’ ? ukhra * Kwr * (Mortgage executed in Oudh in such old time as year 
valid ) riDg expres3,0n ,Sahi> instead of signature of executant can be held to be 

^'shwariPetTad^ ** ^ (4 " } ! 158 Ind C&S 395 ’ Eeshwar Mehra *«*- 

9 ' ( L 3 L 2 °, AIR 1933 Pat 129 (129) : 145 Ind Cas 698 - Sunder v. Lalji. 

‘ ™ “ °“ 532 (M >- 
Note 8 

'■ S ™ U AIR 1924 AU 929 < 931 > : ™ Ind Cos 69 (DB), Btna.k Boo v. Putain 

2 40 | ) 'iaL A lm 1 ^ o A l 1 n 101 (1 ° 3): 186104 Cas 515> m ■ v- Lai. 

1918 A « ^ (215) :4 ° AU 187:43 Ind Cm 645 (DB),if<. Salamat-uz. 
tamanx Begam v. Masha Allah Khan. 

3 ; ZlLTxZ 6 Mui™ (l71) : 34 “ °“ 909 F C >' 

701 <702): 71 lDd CaS 390 (DB) ' N ^umal Chettiar y. 
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a mortgage but attested by one witness only cannot operate as a 
mortgage; much less is a mortgage enforceable if it is not attested 
(it all. Nor can such a mortgage instrument operate to create a charge 
within the meaning of s. 100 , 6 though it may be admissible in evidence 


,470) : 49 Ind ClS 278 < DB ’’ V. 


W AI “ 19 f :8 !',' ad 1069 < 1069 > : 39 M Cas 167 (DB), Euppunni v. Param 
1 alter. (Mecharth is a deed of mortgage and of lease and is invalid if not pro- 
perly attested.) F 

GJS L 464): ® S . B , 0m 44 (DB) - Ranu Shi *Ji Lahmanrao Krishna. 

I 6 }? , AIR 1926 Rang 145 (145) : 98 Ind Cas 205 > v - R - R - M. Firm v. 
K. Muhammad Kasim. 


(’16) 3 AIR 1916 All 103 (104) : 35 Ind Cas 748 : 38 All 461 (DB), Param Hans 
v. Randhir Singh. 


(’15) 2 AIR 1915 All 254 (254) : 29 Ind Cas 363, Mathra Pershad v. Cheddi Lai. 
( 06) 4 Cal L J 510 (514, 518) (DB), Ethel Georgina Kerr v. Clara B. Ruxton. 

( 99) 26 Cal 246 (248) : 3 Cal W N 84 (DB), Girandra Nath v. Be joy Gopal. 

(’17) 4 AIR 1917 All 27 (28) : 39 All 109 : 38 Ind Cas 175 (DB), Ram Dei v. 
Munnalal. 


(’17) 4 AIR 1917 All 483 (483) : 35 Ind Cas 192 (DB), Radhe Shiam v. Chunni. 
(’18) 5 AIR 1918 Oudh 22 (23) : 43 Ind Cas 266 : 20 Oudh Cas 306 (DB), Ganga 
Prasad v. Ram Samujh. 

(’33) 20 AIR 1933 All 50 (53) : 140 Ind Cas 491 : 54 All 437, Shiv Dayal v. Puttu 
Lai. 

[See also (’26) 13 AIR 1926 P C 129 (130) : 98 Ind Cas 925 (PC), William 
Arratoon Lucas v. Bank of Bengal. (Assignment of mortgagee rights with 
mortgagor's consent not duly attested may not effect a valid mortgage but it binds 
the mortgagor.) 

(’27) 14 AIR 1927 Nag 83 (83) : 98 Ind Cas 695, Venkatarao v. Ganpat. (Where 
an earlier mortgage is substituted by a subsequent mortgage but the subsequent 
mortgage is invalid for want of legal attestation, the mortgagee can fall back on 
the earlier mortgage.) 

(’20) 7 AIR 1920 Bom 249 (250): 55 Ind Cas 616 : 44 Bom 405 (DB), Dalichand 
Shivram v. Lotu Sakharam. (Ordinarily a scribe or writer of the document is 
not intended to be and is not an attesting witness.) 

(’13) 20 Ind Cas 544 (545) (Oudh), Bisheshar Singh v. Ram Bharose. (Attestation 
of agreement qualifying previous mortgage-deed is not necessary.)] 

4. (’12) 15 Ind Cas 666 (667) (DB) (Cal), Debendra Chandra Roy v. Behari Lai 
M ulcer jee. 

(’97) 1 Cal W N 81 (82, 83) (DB), Sreemutty Rani Kumari Bibi v. Rajah Sri 
Nath Roy. 

(’99) 26 Cal 78 (79) (DB), Tofaluddi v. Mahar Ali. 

(’15) 2 AIR 1915 Oudh 65 (71) : 31 Ind Cas 728 :18 Oudh Cas 168 (DB), Hussain 
Ali Mirza v. Muhammad Azim Khan. 

(’14) 1 AIR 1914 Low Bur 135 (135) : 24 Ind Cas 375 (DB) Mg. So v. Ramasamy 
Chetty. (A mortgage which is attested by only one witness and is signed by the 
scribe as writer and not as a witness is invalid.) 


5. (’27) 14 AIR 1927 Pat 131 (132) : 101 Ind Cas 277 (DB), Banwari Prasad v. 
Bigni Kuar . 

(’27) 14 AIR 1927 Cal 926 (928) : 105 Ind Cas 28 (DB), Sheikh Kachu v. Maho¬ 
med Ali. 


6. (’13) 18 Ind Cas 311 (312): 35 All 164 (FB), Collector of Mirzapur v. Bhagwan 
Prasad. 

(’12) 15 Ind Cas 666 (6671 (DB) (Cal), Debendra Chandra v. Behari Lai 
Muklierjee. 

(’16) 3 AIR 1916 All 103 (104) : 35 Ind Cas 748 : 38 All 461 (DB), Param Hans 
v. Randhir Singh. 
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to prove a personal covenant to pay the amount, 7 or to prove some 
collateral purpose. 8 The same would be the case when the document is 
improperly attested. 9 

A validly attested document can be proved only in the mode 
provided by s. 68 of the Evidence Act and in the absence of such proof 
it cannot be used as evidence of the personal covenant to pay. 10 In tho 

■ ■ - i ■ — - ■ — ■ — — 

(’05) 7 Bom L R 934 (935) (DB), Narayan v. Lakshmandas. 

('26) 13 AIR 1926 Sind 88 (89) : 93Ind Cas 660 : 18 Sind L R 282 (DB), Pribhdas 
v. Sahib Khan. 

(’01) 14 C P L R 42 (45), Pandurang v. Balaji. 

(’17) 4 AIR 1917 Mad 849 (852) : 36 Ind Cas 903 (DB), Anantarama Jiynr v. 
Yusuf ji Owner Sahib. (17 M L J 39 not approved.) 

(’08) 31 Mad 337 (337) (DB), Samoo Patter v. Abdul Sammad Saheb. 

[See also (’01) 24 Mad 397 (399) (DB), Mithiram Bhat v. Somanatha Naicker.] 
(But see (’07) 17 Mad L Jour 39 (39) (DB), Ncllakantam Iyer v. Madasami 
Tevan. (Not approved in 31 Mad 337.)] 

7. (’09) 1 Ind Cas 1 (3) : 32 Mad 410 (F B), Kunhu Moidu v. Madhava Menem. 

(18 Mad 29 overruled; 30 Mad 284 approved.) 

(’31) 18 AIR 1931 Mad 140 (143) : 135 Ind Cas 17 : 54 Mad 163 (DB), Venkata 
Jagannatha v. Venkata Kumara. (A mortgage executed by the guardian of a 
minor.) 

(’31) 18 AIR 1931 Mad 124 (128) : 129 Ind Cas 814 (DB), Jagannadham Pillai v. 
Official Assignee, Madras. 

(’33) 20 AIR 1933 Sind 257 (257) : 146 Ind Cas 694 (DB), Ghansham Singh 
Tirath Singh v. Mahomed Yacoob. 

(’26) 13 AIR 1926 Rang 145 (145, 146) : 98 Ind Cas 205, V. B. M. R. M. Firm 
v. K. Muhammad Kasim. 

(’21) 8 AIR 1921 Low Bur 34 (35, 36) : 66 Ind Cas 589 : 11 Low Bur Rul 148 
(DB), Quah Cheng Gwan v. Maung Po Myi. 

(T6) 3 AIR 1916 Oudh 186 (187) : 34 Ind Cas 397 (DB), Mahadeo Prasad v. Gaj- 
raj Singh. 

(’17) 4 A I R 1917 All 483 (483) : 35 Ind Cas 192 (DB). Radhe Shiam v. Chunni. 
(*16) 3 AIR 1916 All 103 (104): 35 Ind Cas 748 : 38 All 461 (DB), Param Hans 
v. Randhir Singh. 

(’06) 4 Cal L Jour 510 (513, 518) (DB), Ethel Georgina Kerr v. Clara B. Ruxton. 

(’07) 30 Mad 284 (288) : 17 Mad L Jour 167 (DB), Sadu Kavaur v. Basaviah. 
(Per Subrahmania Ayyar, J.) 

(’19) 6 AIR 1919 Mad 718 (727) : 47 Ind Cas 563 (DB), Venkatapathiraju v. Ven- 
katasubhadrayamma. (Unregistered document creating charge over both moveable 
and immovable property — Held, though inadmissible for proving right to irnmo. 
vable property, can be used to prove right in respect of moveable property.) 

(’23) 10 AIR 1923 Mad 36 (36) : 46 Mad 64 : 71 Ind Cas 153 (DB), Sama Rao v. 
Lai Chand . 

(’25) 12: AIR 1925 Mad 991 (992) : 86 Ind Cas 481, Rajagopalachariar v. Theaga- 
raya Mudalx. J 

{J9) 1939.2 M L J 664 (666) (DB), Koia Nayakamma v. Venkayya. 

[S« ate ('99) 26 Cal 78 (79) (DB), Tofaluddi Peada v. Maharali Shah a. 

granted a decree (or principal money upon covenants in the bond.) 

1 a? I , 0 “ 666 (868) (DB) (Cal) ' Kendra Chandra Roy v. Behari Lai 
mukerjee. (Suit on personal covenant was barred.)] 

* ,.3. 2 AIR \l 15 0udh 65 ( 71 ) : 18 0ud h Cas 168: 31 Ind Cas 728 (DB), Husain 

Aeim Khan ' (To P rove ratification of certain leases.) 

irLZa j£2 687 (6S8); 92 Ind Cas 948 lDB) ’ Dhana * v! 

ioVoTl^nM 16 ! or! 2 ? 4( f 6) : 29 Ind c “ 363 ' Mathura Prasad v. Chtddi Lai 

OMnJl 80 251 < 252 > = 17 Mad L Jour 213 (DB), Vesrappa Kavmdan v 

Chxnnamuthu Ramaswami Kavendan. v * 
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Punjab where the Transfer of Property Act does not apply, a mortgage 
is not required by law to be attested and therefore need not be proved 
in the manner provided by S. 68 of the Evidence Act . 11 

Sections 68 to 71 of the Evidence Act lay down how a document 
required by law to be attested should be proved. These rules may be 
summarised as follows : 

(1) Where the execution of the document is specifically denied , one 

attesting witness at least, if alive, must be called to prove its 
execution. This is not necessary if the execution of the 
document is not specifically denied 12 (s. 68). The document in 
such cases can be proved in any manner, so long as the 
evidence is sufficient to satisfy the Court that the execution 
was so probable that a prudent man ought under the circum¬ 
stances to act upon the supposition that it was executed. 13 
Where the defendant says “I do not admit the execution” it 
is not a “specific denial.” 14 

If the attesting witness denies or does not recollect the execution 
of the document, its execution may be proved by other 
evidence 16 (section 71). 

(2) If no attesting witness can he found or if the document purports 

to have been executed in the United Kingdom, the signature 
of the person executing the document and the attestation of 
one attesting witness must be shown to be in the handwriting 

(’22) 9 AIR 1922 Cal 160 (162) : 68 Ind Ca3 86 (DB), Shib Chandra Singha v. 
Qour Chandra Paul. 

(’26) 13 AIR 1926 Oudh 266 (267, 268) : 91 Ind Cas 189, Bharath Singh v. Sheo - 
dat Sharma. (A mortgage deed which is not the basis of a suit but which is 
sought to be used for a collateral purpose must be proved as in the other class of 
cases by examining the attestors.) 

11. (*28)15 AIR 1928 Lah 148 (149): 108 Ind Cas 57, Kanwar Ram v. 
Ghugi. 

(’29) 16 AIR 1929 Lah 495 (495) : 116 Ind Cas 610 (DB), Maru Singh v. 
Mohru. 

12 . (*28) 15 AIR 1928 Bom 267 (268) : 52 Bom 219 : 111 Ind Cas 287 (DB), 
Yaktibkhan v. Guljarkhan. 

(’29) 16 AIR 1929 Mad 881 (882) : 53 Mad 119 : 121 Ind Cas 858 (DB), Thayam- 
mal v. Muthukumaraswami. 

13 . (’29) 16 AIR 1929 Sind 235 (236) : 120 Ind Cas 91 (DB), Parumal Thawere- 
das v. Abdul Rauf. 

14 . (’35) 22 A I R 1935 All 781 (784) : 156 Ind Cas 45, Jhilar Rai v. Rajnarain 
Rax. 

15 . (’37) 24 AIR 1937 All 273 (275, 276) : 168 Ind Cas 988 (DB), Murari Lai v. 
Md. Samiuddin. (Any person present at the execution can prove it.) 

(’13) 19 Ind Cas 789 (789) (DB) (All), Jaybehari Lai v. Sahu Pershadi Lai. 

(’42) 29 AIR 1942 Oudh 201 (201) : 197 Ind Cas 686, Sarjoo v. Jagatpal Singh. 
(’27) 14 A I R 1927 Bom 655 (656) : 105 Ind Cas 769 (DB), Lakshman Punju v. 
Krishnaji Maharu. 

(’20) 7 A I R 1920 Nag 164 (164) : 16 Nag L R 196 : 56 Ind Cas 247, Easidanbi 
v. Gangu Lai. 

(’24) 11 AIR 1924 Nag 367 (368, 369) : 78 Ind Cas 330, Baliram v. Kamalja. 

[See also (’19) 6 A I R 1919 All 448 (448) : 41 All 250 : 52 Ind Cas 830 (DB),. 
Narain Das v. Dilawar .] 
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of that person (s.69). 15a If that is shown the presumption will 
be that the witness actually witnessed the execution of the 
deed. 10 

(3) Where the execution of the document is admitted by a party 
it is sufficient proof of execution as against him alone 17 
(S. 70), but not against others. 18 

Where execution is admitted but attestation is specifically denied, 
then attestation must be proved. 19 The reason is that a denial of 
attestation is a denial of execution, for, execution includes signature in 
the presence of attestors as required by law. 


But though one attesting witness may be sufficient to be examined 
as a witness to prove the execution of the document, the facts proved 
must show that the document is a valid mortgage. In other words the 
facts proved must satisfy the requirements of a valid mortgage under 
this section. Thus, the facts proved must be that the document was 
attested by two witnesses and that the mortgagor signed the document. 
This is the Madras view as expressed in Namherumal Chettiar v, 
Baghavachariar. 20 Abdur Bahim, J., in that case observed as follows: 


“ A mortgage bond, in order to be valid must be executed in the 
presence of two attesting witnesses. Section 68 of the Evidence Act 


15a. (’12) 16 Ind Cas 392 (393): 34 All 615 (DB), Krishna Jiwa Tewari v. Bisha- 
nath. (All the attesting witnesses and the scribe dead — Proof of the handwriting 
of the scribe and that two attesting witnesses appear to have signed by the pen of 
the scribe is sufficient.) 

(’35) 22 A I R 1935 All 527 (528) : 157 Ind Cas 693, Bliairon Singh v. Oanga 
Narain. (Witness present at the time of execution identifying their signatures.) 

16. (’34) 21 AIR 1934 Mad 365 (366) : 57 Mad 662 : 149 Ind Cas 257 (DB), 

Ponnuswami Qoundan v. Kalyanasundara Ayyar. (Affirming AIR 1930 Mad 
770.) 

( 27) 14 AIR 1927 Mad 662 (663): 101 Ind Cas 498, V enkataramayya v.Gattayya. 

(’17) 4 AIR 1917 AU 89 (90) : 39 All 112 : 38 Ind Cos 651 (DB), Uttam Singh v. 
Hukam Singh. 

(’17) 4 AIR 1917 All 103 (104) : 39 All 241 : 38 Ind Cas 694 (DB), Shib Dayal v. 
S/teo Ghulam. 

(’17) 4 AIR 1917 All 235(236): 38 Ind Cas 564 (DB), Lai Singh v. Surjan Singh. 

17. (’ll) 11 Ind Cas 689 (690) : 7 Nag L R 85, Budha v. Sarvari. 

( 28) 15 AIR 1928 Nag 244 (246) : 109 Ind Cas 576, Deorao v. Dhondirao. 
(Admission must be in proceedings.) 

18. (’19) 6 AIR 1919 Cal 1024 (1025) : 44 Ind Cas 984 (DB), Nibaran Chandra 
Sen v. Nagendra Chandra Sen. 

('ll) 11 Ind Can 225 (226) (DB) (Oudh), Swamidin Singh v. Eani. FMma. 

( 17) 4 AIR 1917 Cal 693 (696) : 44 Cal 345 : 34 Ind Cas 862 (DB), Satish Chan - 
dra v. Jogendra Nath. 

(’18) 19 Ind Cas 121 (122) : 35 All 364 (DB), Gobardhan Das v. Eori Lai. 

9. C36) 23 AIR 1936 AU 169 (170,171): 160 Ind Cas 73 (DB), Bindeshri Prasad 
v. Panchayah Akhara Maha Nirbani Goshain. 

(’23) 1° Am 1923 Cal 149 (151) ; 70 Ind Cas 532 (DB), Arjun Chandra Bhadra 
v. Katlash Chayidra Das. 

( Naraitsj?a 1916 N&8 5 * 8, 9) : 13 Nag L R 121 : 42 In(1 Cft3 299, Balkishan v. 
20. (’21) 8 AIR 1921 Mad 701 (702) : 71 Ind Cas 390 (DB). 
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fuither requires that one at least of the attesting witnesses to a 
mortgage bond should be called, if there is any, alive. But that 
does not in any way affect the requirements of s. 59 of the Transfer 
of Property Act. Section GS of the Evidence Act lays down that in 
order to prove a mortgage bond, one of the attestors must be called. 
It would be competent for that attestor or for any other witness 
to prove that the execution was in the presence of two attestors 
and it is not necessary to call two attestors. There may be cases 
where all the attesting witnesses are dead, when the requirements 
of the law would be satisfied by any evidence which would show 
that the document was executed in the presence of two attesting 
witnesses.” 

And Seshagiri Aiyer, J., in the same case said : 

Under S. 68, it is necessary that a particular class of witnesses 
should be called in order to prove a document which is required 
by law to be attested. Therefore this provision does not do away 
with the necessity of showing that the document is valid. A 
document may be proved as required by S. 68 and put on record. 
Nonetheless in order that a decree may be founded on it, it must 
be shown to be valid ; and for this purpose we must go to S. 59 of 
the Transfer of Property Act. That section lays down that unless 
a mortgage is attested by two witnesses, there cannot be a proper 
mortgage. Mere proof by a single witness that it has been executed, 
cannot enable a party to get a decree on the mortgage, unless it is 
also shown that at its execution, the document is attested by two 
witnesses.” 

See also the undermentioned cases 21 for the view that one attesting 
witness may be called, but it must be proved that the document was 
attested by two witnesses. A slightly different view has been expressed 
by a Full Bench of the Allahabad High Court in Lachman Singh v. 
Surendra, 22 namely, that where a mortgagee sues to enforce his mort¬ 
gage and the execution and attestation of the deed are not admitted, 
the mortgagee need only prove this much: that the mortgagor signed 
the document in the presence of an attesting witness and one man 
attested the document, provided that on the face of it the document 
bears the attestation of more than one person. But if the validity of 
the mortgage is specifically denied in the sense that the mortgage did 
not effect a mortgage in law, then it must be proved by the mortgagee 
that the deed was attested at least by two witnesses. See also the 
undermentioned cases. 23 

21. (’21) 8 AIR 1921 Mad 472 (472) : 69 Ind Cas 284 (DB), Gangayyav. Sub- 
bamma. (View in A I R 1920 Mad 588 dissented from.) 

(•25) 12 AIR 1925 Mad 751 (751) : 86 Ind Cas 791 (DB), Marimbi v. Kackani 

Sundar Rao. , , 

(’29) 16 AIR 1929 Sind 235 (236) : 120 Ind Cas 91 (DB), Parumal Thawerdas v. 

Abdul Rauf. , _ 

(’27) 14 AIR 1927 Bom 655 (656) : 105 Ind Cas 769 (DB), Lakshman Punju v. 
KrishnajiMaliaru. (Not only due execution, but due attestation was also proved.) 

22 . (’32) 19 AIR 1932 All 527 (531) : 54 All 1051 : 139 Ind Cas 1 (FB). 

23 . (’36) 23 AIR 1936 All 712 (716, 717) : 165 Ind Cas 498 (DB), Banarsi Das v. 
Collector of Saharanpur. 

a? 
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The admission by the mortgagor of the execution of the document 
is not an admission of the validity of the document. Such an admission 
therefore does not dispense with proof of attestation as required by 
law. 24 If it appears on the face of the document or in the evidence that 
the document is not validly attested by two witnesses as required by 
law, no decree can be given on the basis of such mortgage. 20 Where, 
however, there is no proof one way or the other about attestation and 
there is nothing to show on the face of the document or in the evidence 
that it has not been properly attested, in such cases the admission 
of execution would bring in operation the maxim omnia rite acta 
prasumnntur (all things are presumed to have been rightly done) and 
would be sufficient proof of the execution and the validity of the 
document. 20 The undermentioned cases 27 holding that the admission of 
execution is proof of its validity also, notwithstanding that on the face 
of it the document has not been validly attested as required by law, 
are no longer good law. 

Where a mortgage document is invalid for want of due attestation, 
the mortgagee can, under section 65 of the Contract Act, recover from 
the mortgagor any money which he may have advanced to him under 
the mortgage. 28 

9. Attestation and estoppel. — The mere attestation of a 
document by a relative of the executant of a document does not 


(’37) 24 AIR 1937 All 646 (648) :ILR (1937) All 723 : 171 Ind Cas 743 (DB). 
Amir Husain v. Abdul Samad. 

24. (’27) 14 AIR 1927 Mad 143 (144) : 98 Ind Cas 280, Ram Chandra Rao v. 
Sama Rayar. 

(’36) 23 AIR 1936 All 169 (170) : 160 Ind Cas 73 (DB), Bindesliri Prasad v. 
Panchayati Akhara Maha Nirbani Ooshain. 

( 21) 8 AIR 1921 Cal 276 (276) : 66 Ind Cas 906 (DB), Paban Khan v. Badal 
Sardar. 

(’19) 6 AIR 1919 Mad 469 (470) : 49 Ind Cas 278 (DB), Muniappa Chettiar v. 
Vellachamy Munnadi. 

(’18) 5 AIR 1918 Mad 564 (564) : 41 Ind Cas 585 (DB), Nagiah v, Divakara 
Mudaliar. 


25. (’25) 12 AIR 1925 P C 203 (204): 5 Pat 58 : 52 Ind App 362 : 89 Ind Cas 659 
(PC), Mt. Hira Bibi v. Ram Hari Lai. (Reversing AIR 1922 Pat 70.) 

( 03) 7 Cal W N 384 (385, 386) (DB), Jogendra Nath v. Nitai Churn. 

(’27) 14 AIR 1927 Rang 233 (234) : 104 Ind Cas 386 : 5 Rang 561 (DB), Ma. Po 
Qyi v. Mg. Min Din. 

26 . (’36) 23 AIR 1936 Oudh 270 (272, 273): 12 Luck 109 : 161 Ind Cas 605 (DB) 
Raja Ram v. Rameshwar Bdkhsh Singh. 

(’16) 3 AIR 1916 Nag 5 (9): 13 Nag L R 121 : 42 Ind Cas 299, Balkishan v. 
Narainsha. 

•(’23) io AIR 1923 Bom 90 (91, 92): 47 Bom 137: 76 Ind Cas 73 (DB), Jagannath 
NarsxngMas v. Ravji Tulsiram. (Per Shah, Ag. C. J.; Crump, J., dissenting.) 
[See also ( 06) 2 Nag L R 10 (16), Jhama v. Deobux.) 

27 . (’19) 6 AIR 1919 Pat 411 (412) : 4 Pat L Jour 511 : 53 Ind Cas 79 (DB) 

Nageswar Prasad v. Bachu Singh. 1 ’ 

850(851) (Low Bur), Maung Kan v. Maung Myat Thaing. (Mort- 
gage attested by one witness _ Execution admitted _ Informality of mortgage not 
put m msue m first Court-Such issue cannot be raised in appeal.) W 

QannnV^ 191 ^ 0ud o h 22 (28 ’ 24} : 20 0udh Cas 306 : 43 ^d Cos 266 (DB) 
Uanga Prasad v. Ram Samujh. { h 
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necessarily import concurrence. 1 It might, no doubt, be shown by 
other evidence that when he became an attesting witness he fully under, 
stood what the transaction was, and that he was a concurring party 
to it, but from the mere subscription of his name that inference does 
not necessarily arise. 2 

Attestation by itself would neither create estoppel nor imply 
consent; it does not involve the attestor in any knowledge of the 
contents of the deed or affect him with notice of its provisions. 3 In 
Pandurang Krislinaji v. Markandeya Tukaram 4 their Lordships of 
the Privy Council said : 

Attestation of a deed by itself estops a man from denying 
nothing whatever excepting that he has witnessed the execution 
of the deed. It conveys neither directly nor by implication any 
knowledge of the contents of the document, and it ought not to 
be put forward alone for the purpose of establishing that a man 
consented to the transaction which the document effects.” 

Where, however, in addition to the fact that a person attested the deed, 
there is evidence to show that he consented to and acquiesced in the 
execution of the document, it is a legitimate inference to draw from 


Note 9 

1. (’69) 13 Moo Ind App 209 (229) : 12 Suth W R PC 47 (50) (PC), Raj Lukhee 
Debea v. G'okul Cliunder. 

(’15) 2 AIR 1915 All 255 (256) : 37 All 350: 29 Ind Cos 218 (DB ),Mt. Lakhpati 
v. Rambodh Singh. 

2. (’69) 13 Moo Ind App 209 (229): 12 Sutk W R P C 47 (PC), Raj Lukhee Debea 
v. Gokul Cliunder Chowdry. 

[See also (’26) 13 AIR 1926 Oudh 131 (132): 90 Ind Cas 547, Mahomed Mazhar - 
uddin v. Zahuruddin. 

(’15) 2 AIR 1915 All 255 (256) : 37 All 350 : 29 Ind Cos 218 (DB), Mt. Lakhpati 
v. Rambodh Singh. 

(’40) 27 AIR 1940 Rang 126 (128) : 1940 Rang L R 180 : 189 Ind Cas 817 (DB), 
U Rai Gyaw Thoo & Co. v. Ma Hla U Pru. 

(’99) 3 Cal W N 207 (208) (DB), Chundcr Dutt Misser v. Bhagwat Narain 
Thakur. (Sale by a widow.)] 

3. (’16) 3 AIR 1916 P C 110 (112) : 44 Cal 186 (199) : 43 Ind App 249 : 36 Ind 
Cas 420 (PC), Banga Chandra v. Jagot Kishore. 

(1793) 5 R R 719 (720) : 1 Esp 57, Harding v. Crithorn. 

(’26) 13 AIR 1926 Oudh 131 (132) : 90 Ind Cas 547, Mahomed Mazhar-ud-din. v. 
Zahur-ud-din. 

(’28) 15 AIR 1928 P C 20 (23): 107 Ind Cas 20 (PC), Bhagwan Singh v. Ujagar 
Singh. 

(’26) 13 AIR 1926 Mad 609 (612) : 96 Ind Cas 483 (DB), Rama Aiyarv.Narayana- 
sami Aiyar. 

(’31) 133 Ind Cas 551 (552) (DB) (Lah), Punjab & Sind Bank Ltd. v. Nazir 
Ahmad. 

(’33) 20 AIR 1933 Lah 551 (553) : 14 Lah 369 : 141 Ind Cas 454 (DB), Fazal 
Hussain v. Jivan Shah. 

(’88) 1 C P L R 67 (68), Ganpat Singh v. Gopal. 

[See also (’12) 16 Ind Cas 943 (945) (DB) (Mad), Subramaniam Chetti v. Dorai - 
singa Tevar.) 

4. (’22) 9 AIR 1922 P C 20 (22) : 49 Cal 334 : 49 Ind App 16 : 65 IndCas954: 18 
Nag L R 1 (PC). 
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such evidence that he not only witnessed the execution of the document 
but also consented to the transaction. 6 

See also the undermentioned case. 6 


Section 59 
Notes 9-11 


10. Registration of memo accompanying deposit of title deeds. — 
See Notes on Section 58 (f). 


11. Material alteration of mortgage document — Effect. 
— The rule relating to the effect of material alterations in a deed made 
after its execution by or with the consent of any party thereto, as it 
prevails in English Courts applies to Indian cases 1 and was briefly 
summarised by their Lordships of the Privy Council in Nathu Lai v. 
Gomti Knar 2 as follows : 

“If an alteration (by erasure, interlineation or otherwise) is 
made in a material part of a deed after its execution, by or with 
the consent of any party thereto or person entitled thereunder, 
but without the consent of the party or parties liable thereunder, 
the deed is thereby made void. 

“The avoidance, however, is not ab initio or so as to nullify 
any conveyancing effect which the deed has already had; but only 
operates as from the time of such alteration and so as to prevent 
the person who has made or authorised the alteration and those 
claiming under him, from putting the deed in suit to enforce, 
against any party bound thereby who did not consent to the 
alteration, any obligation, covenant or promise thereby undertaken 
or made. 

“ A material alteration is one which varies the rights, liabilities, 
or legal position of the parties ascertained by the deed in its original 
state or otherwise varies the legal effect of the instrument as 
originally expressed, or reduces to certainty some provision which 
was originally unascertained and as such void, or may otherwise 
prejudice the party bound by the deed as originally executed. 

“The effect of making such an alteration without the consent of 
the party bound is exactly the same as that of cancelling the deed. 
The avoidance of the deed is not retrospective and does not revest 
or reconvey any estate or interest in property which passed under 
it. And the deed may be put in evidence to prove that such estate 
or interest so passed or for any other purpose than to maintain an 
action to enforce some agreement therein contained.” 


See also the undermentioned cases. 3 


5* .(’28) 15 AIR 1928 P C 20(23): 107 Ind Cas 20 (PC), Bliagwan Singh v. Ujagar 
Singh. 

6. (13) 20 Ind Gas 291 (293) (DB) (Lab), Mt. Basso v. Mir Mohammad. 

Note 11 

1. (’01) 25 Bom 618 (620) : 3 Bom L R 218 (DB), Aimaram v. Umed Bam. 

27 ^ 1940 p 0 160 (163): 67 Ind App 318 : 190 Ind Cas 135 : I L R 
(1940) All 625 : 1 L R (1940) Kar 287 (PC). 

3 * L J C1 > 279 (281) : 86 L T 180 : (1902) 1 Ch 451, In re Howgat* and 

«oor» a Contract. (Alteration held immaterial and in the absenoe of fraud did 
not avoid the deed.) 
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(1859) 28 L J Ex 257 (258) : 4 H & N 519 : 118 R R 589, Reynolds v Hall 
D^d no“tav 7 aUd!) 2) 1DB) ' JWw ' ar V ' S ^uga,n. (Alteration noi material _ 

(1 iAn 3 L 5 w ^ ^ , 286 (287) : 33 Beav 52 : 9 L T (N S) 110 : 11 WR (Eng) 1092 • 
140 R R 14, Adsetti v. Hives. (Formal alterations carrying out intention of parties 
does not render deed void.) F * 

(1905) 74 L J Ch 697 (698) : 93 L T 157 : 54 W R (Eng) 156 : (1905) 2 Ch 455 

Crediton v. Exeter. (Alteration not of substance does not render deed void.) 

(1821) 106 E R 1082 (1084) : 4 B & Aid 672, Doe v. Bingham. (Immaterial altera-' 
tion does not invalidate deed.) 

!<m! Jom a< L L J r° U « xf 8 * 39 °^ (DB) ’ Vazeerall V Khan V. Suryanarayana. (Do.) 

( 01) 1901 Pun L R No. 40 p. 78 (79), Beli Ram v. Bhagrcandas. (Do.) 

(•20, 7 AIR 1920 Mad 974 (976) : 58 Ind Cas 849 (DB), RamanathanChettiar v. 

Muthukumaru. (Unless there is any contrary evidence, and any note by the 

registrar about it any alteration or interpolation in a document is presumed to have 

been made before its registration.) 

(’86) 10 Bom 487 (492) (DB), Isac Mahomed v. Bai Fatma. (Material alteration 
with consent of all parties need not vitiate the deed.) 

(’83) 7 Bom 418 (419) (DB), Sitaram v. Daji. (Addition of name of attesting wit¬ 
ness to instrument not required to be attested is a material alteration.) 

( 91) 15 Bom 44 (45) (DB), Venkatesh v. Babasubraya. (Affixing of signature of 
attesting witness after execution is not material alteration.) 

( 14) 1 AIR 1914 Lah 418 (418) : 23 Ind Cas 596, Ganga Nath v. Taja. (Suit 
based on document materially altered so as to cast liability on a party should be 
dismissed.) 

( 34) 21 AIR 1934 Lah 543 (544) : 152 Ind Cas 697 (DB), Naunihal Singh v. 
Mangal Singh. (Alteration—Mortgagor admitting interest at simple rate—Docu¬ 
ment altered as to compound interest — Interest at simple rate should not be 
disallowed.) 


(’01) 1901 Pun L R No. 35 p. 71 (72) : 1900 Pun Re No. 91 (DB), Earam Alt v. 
Narain Suigh. (Addition of a name as one of the executants is a material altera¬ 
tion which invalidates the document.) 

(’26) 13 AIR 1926 Mad 1060 (1061) : 97 Ind Cas 676 (DB), Krishna Aiyar v. 
Ponnappa Nadar. (Attestation—Survey numbers interpolated after attestation— 
Addition in fact unnecessary — Validity of document is not affected.) 

(’20) 7 AIR 1920 Mad 596 (598) : 55 Ind Cas 86 : 43 Mad 405 (DB), Sankaran 
Nambiar v. Narayanan Thirumanpu. (With the consent and knowledge of the 
mortgagor and in the presence of the attesting witnesses an item was put in the 
mortgage to avoid delay in registration and to get the document registered in an 
office near the place where the mortgagor was living — Held, there was a valid 
mortgage as regards the item and that the deed must be deemed to have been 
properly executed and attested with regard to that item.) 

(’68) 3 Mad H C R 247 (249) (DB), Ramastvami Eon v. Bhavani Iyer. (The al¬ 
tered document might be used as evidence of the debt between the parties and 
also of the creation of the charge upon the property hypothecated — It lies upon 
the parties who seek to enforce an altered instrument to show the circumstances 
under which the alteration took place.) 

(’13) 21 Ind Cas 79 (80,81) (DB) (Cal), Achyutannnda Bhattacharya v. Ram Nath 
Bhattacharya. (Addition of a clause for payment of compound interest is a 
material alteration and vitiates the deed.) 

(’85) 12 Cal 313 (316) (DB), Mohesli Chunder v. Kamini Kumari. (Material al¬ 
teration vitiates the bond—Mere adding names of witnesses to a deed which does 
not require witnesses is not a material alteration.) 

(’06) 33 Cal 812 (817, 818) : 3 Cal L Jour 363 (DB), Gourchandra v. Prasanna 
Kumar. (Suit on a simple money bond—Adding name of the defendant as an exe¬ 
cutant is material alteration and vitiates the bond.) 

(’81) 7 Cal 616 (619) : 9 Cal L R 257 (DB), Gogun Chunder v. Dhuronidhur. 
(Suit on a bond — Material alteration by the plaintiff creditor — Plaintiff not 
entitled to a decree.) 
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12. Mortgage by company. — Where a company executes a 
mortgage of its property, the mortgage must, in order to bind the 
property, be not only registered under the Registration Act as required 
by this section, but must also be registered under s. 109 of the Companies 
Act, 1913. But the want of the latter kind of registration does not render 
the mortgage wholly invalid : it is valid as an admission of debt but, 
as against a creditor or liquidator, it cannot create a valid charge on 
the property. 1 


13. Registered document when takes effect. — See s. 47 
of the Registration Act. 

A registered document speaks from the date of its execution and 
not from the date of its registration. 1 Under S. 54 of the Provincial 
Insolvency Act, 1920, the three months' time, however, runs from the date 
of the registration and not from the da.te of its execution. 2 In the Punjab 
where the Transfer of Property Act does not apply, it has been held that 
the three months’ time for an application under S. 9 of the Insolvency 

(’21) 8 AIR 1921 Cal 435 (443) : 66 Ind Cos 694 (DB). Krishna Kisor De v. 

Nagendrabala Chaudhurani. (What is material alteration stated_Alteration 

held not material in this case.) 

(’10) 6 Ind Cas 425 (426) : 6 Nag LR1, Oanpat v. Ramakrishna Puri. (Instru¬ 
ments, which produce their full effect at the moment of execution, though subse¬ 
quently altered, may be admitted in evidence for proving vested rights created by 
them.) 

(’85) 9 Mad 399 (413) (FB), Christacharlu v. Karibasayya. (Suit on bond—Plain¬ 
tiff found to have altered the bond before registration as regards the payment of 

instalments and rate of interest — Held, by the Full Bench that the suit must be 
dismissed.) 

(’16) 3 AIR 1916 Pat 325 (326) : 33 Ind Cas 417 (DB), Babulal v. Jadunath Jha. 
(Mere addition of name as executant who did not sign the document is not mate¬ 
rial alteration as would render the document void.) 

(’82) 4 All 62 (64) (DB), Ganga Ram v. Chandan Singh. (Suit on an instrument 
which was intentionally altered in most important and material particulars— 
PlaintiS held not entitled to relief on the instrument.) 

(1900) 23 Mad 137 (143, 144) : 9 Mad L Jour 368 (FB), Subramania Ayyan v. 
Krxshnayan . 

Note 12 

yjfj 7 AI ? 19 ?° P C 66 ( ?5 ) : 5 Luck 128 : 57 Ind App 76 : 122 Ind Cas 25 
[If Earn Naram v. Radha Kishen. 

Note 13 

1. (*33) 20 AIR 1933 Cal 212 (213) : 143 Ind Cas 141 (DB), Nabadwip Chandra 

<A . n attaohment of the Property after the execution of the mortgage- 
deed but before its registration cannot affect the mortgage lien ) • ^ 

f AIR 1942 Oudh 201 (202) : 197 Ind Cas 686, ttofjoo v. Jagatpal Singh 

364 (365) : 32 lDd CaS 431 (DB) ’ y^akutty Koundan *v. 

( ’K“^ 185 (187) ; 141 “ “ «•«- V. Official 

{ 'ana\TuZ 3 aSma!T S) '' ^ 168 = 151 “ 1054 < DB >-* 

: 6 B ° m L K 690 < DB >. Uolichand v. Sagan. 

: 58 Mod 168:151 inj c “ 1054 (db »' 

185 <18,) ; “ l “ C “ 101 ' MU ‘ hia Ch “ liar v - 
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Act runs from the date of the execution and not the date of the 
registration of the document. 3 


14. Unregistered bond—Admissibility in evidence. — In 

cases arising before the amendment of s. 49 of the Registration Act by 
Act xxi of 1929 it was held that an unregistered mortgage document was 
not admissible in evidence where the mortgage itself was sought to be 
thereby given effect to, e.g., to prove a right of redemption 1 or to prove 
a right to damages for breach of the mortgage contract by failure to 
secure possession to the mortgagee. 1 ® But there was a difference of 
opinion as to whether an unregistered mortgage document could be used 
as evidence for any other purpose. 

To prove personal covenant to pay: 

The general trend of opinion was that the document could be used 
as evidence to prove the personal covenant to pay contained in the 
document, one class of cases lb resting this view on the ground that such 
a covenant was divisible from the hypothecation part of the document, 
and did not by itself require registration, and another class of cases 2 


3. (’33) 20 AIR 1933 Lah 821 (822) : 149 Ind Cas 853, Ratan Chand v. Smail. 

Note 14 

1. (’27) 14 AIR 1927 Lah 57 (58) : 99 Ind Cas 441, Mohammad Ayub v. Fatima 
Sultan . 

[But see (’21) 63 Ind Cas 400 (400) (DB) (Pat), Rajpati Rai.v, Sukwaro Kuer. 
(Submitted not correct.)] 

la. (’05) 1 Nag L R 47 (48), Balaji Teli v. Mt. Bana Bax. (Mortgage-deed is not 
admissible in a suit for damages based on the contract of mortgage.) 


lb. (’83) 1883 Pun Re No. 10, Prem Singh v. Mula Mai. 

(’81) 1881 Pun Re No. 80, Ehuddu Mai v. Kunji Lall. 

(’80) 1880 Pun Re No. 88, Syad Muhammad Khan v. Jaisukh. 

(’74) 1874 Pun Re No. 40, Bishen Singh v. Sundar. 

(’82) 11 Cal L R 166 (167) (DB), Gour Churn Surma v. Jinut Ali. 

(’98) 2 Cal W N 591 (593) (DB), Nemdhari Roy v. Mt. Bissessari Kumari. 

(•81) 4 All 3 (5, 6) : 1881 All W N 93 (DB), Lachman Singh v. Kesari. (It would 
also be admissible, in proof of the fact that the debt is not exigible until after the 
expiry of certain period from the date of the loan.) 

(’10) 8 Ind Cas 985 (986) (Low Bur), K. Wadara Devan v. Ma Kin. 

2. (’93-1900) 1893-1900 Low Bur Rul 124, Ma Tha v. Ma Shiva Hnit. 

(’82) 9 Cal 520 (525) : 12 Cal L R 209 (FB), Ulfatunnisa v. Hosain Khan. 

(•07) 4 Low Bur Rul 52 (53), Myat Thin v. Kasu VisvanathanChetty. 

(’72-92) 1872-92 Low Bur Rul 195 (196), Maing Wut and Mi Bwin v. Ko 


Nyaung and Mi Sin. 

{’82) 5 Mad 119 (121) (DB), Jagappa v. Latcliappa. 

(’75) 7 Mad H C R 296 (298) (DB), Stri Seshathri Ayyengar v. Sankara Ayar. 
(’68) 9 Suth W R 111 (111) (DB), Woodoy Chand Jana v. Nitye Mundul. (Money 
bond in which land is pledged as mere collateral security is not compulsorily 
registrable—It does not affect immovable property and can even, if not registered, 

be received in evidence.) , 

(’ll) 10 Ind Ca 3 748 (754) (Bom), Hope Mills Limited v. Coicasjx. 

(’95) 20 Bom 553 (557) (DB), Vani v. Bani. 

}. 09 x i Tnd Cas 1 (2) : 32 Mad 10 (FB), Kunhu Moidu v. Madliava Menon. 

(’06) 30 Mad 284 (288) : 17 Mad L Jour 167 (DB), Sada Kavaur v. Tadepally 

Basaviah. (Per Subrahmania Ayyar, J.) . .. . , 

(’02) 25 Mad 396 (398) (DB), Sriramulu v. Chxnna Venkata Samx. (Assignment 

of mortgage not registered does not affect immovable property - But can operate 
as assignment of debt.) 
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resting the view on the ground that such a covenant did not affect 
immovable property, independent of any question whether the covenant 
was divisible or not from the hypothecation part of the document. 
A contrary 7 opinion that the covenant to pay cannot be separated from 
the other portions of the document and that, therefore, the document 
cannot be used in evidence to prove the covenant was held in the 
undermentioned cases. 3 Where the mortgage document did not contain 
any promise to pay the debt it was held in the cases noted below 4 that 
it could not be used in evidence for any purpose. 


To prove nature of possession: 

In Varada Pillai v. Jeevarathtiammal 5 which was a case of gift, 
their Lordships of the Privy Council held that though unregistered, the 
document may be evidence to show the nature of a person’s possession. 
In the undermentioned cases 6 of unregistered mortgage-deeds, it has 


f’68) 3 Agra 60 (63), Esliree Rai v. Bindoot Rai. 

£5} 4869 A ^ a 142 (FB) Ed 1874, Gobind Shunkarjee v. Girdhari Singh. 

( 68) 3 Agra 170 (170) (DB), Seeta Kultoar v. Juhurnath Pershad. 

<1®’ 12 , S "‘ h 77 » 222 < 223 ) : 3 BeDg L R (AC) 310 (DB), Nilambur Singh , 
Fatteh Chand Shahoo. 

<25 C ® 474 ( 17S ) ( DB ). VeUaya Padyachy v. Moor thy Padyachy. 

{ 91) 15 Mad 253 (254) (DB), Gomaji v. Sttbbarayappa. 

(366): 87 101 Cas 609 ’ Lal '• •“*»* 

{ Th. 1930 Ea ° 8 142 (H2) : 126 “ 015 ® 55 ’ Maung P ° "’* *• 

V? 1931 Ma ?r (128) : 129 Ind Cas 8U (DB) ’ J^nnaihnm Pillai v 
Uffxcuu Assignee, Madras. 

7 l° m 5 2 5 , 134 ! 13 ?’ Tukaram vith0ji v - Khand0 * Malharji. 

,1? J H C R (a C) 1 (2) (DB), Sangappa v. Basappa. 3 

, J 77 f om P J 309 ( DB ). Ramchandra v. Gokalgiri. 

/*2i) 228 (DB) ' S<ma,Un Shaha v - Diw N * th ‘ 

'n I 1921 Low Bur 34 ( 36 ) : 11 U° w Bur Bu l 149 : 66 Ind Cas 589 fDRi 
Quah Cheng Gioan v. Maung Po Myi. (DB) ' 

rstsnitr ~ irr- *• * 

6.* |4) 2^T^aS tsi ass) 43 ^^ 2 ^ 46 lDd APP 285 : 53 ^ CaS 901 (PC) ' 

<*37) 1937 Rang L R 442 (443) rr ThJfp ^ J%t Stngh V ' Shaha Munir - 
usufructuary mortgage!! S,S ’for It , V * Pu Sain *' (Unregistered 

borrowed _ Unr^^red mortiraop *7 ° f P ?f SeSS10n on "Wnient of amount 
possession.) heW admis 3>ble to prove nature of defendant’s 

«andtfc A ^i9itVc 1 44 toll^ 346, M * ha Man * al v - *»*«» 

m 11 IS 1924 S '^ h '■ <*■>«-»• 

v- SnripaUi ChinZvJHu ' ‘ ? Uad 203 : 79 Ind 510 <»B), A PP a mma 
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been held similarly that such deeds may be received in evidence to 
show the nature of possession. A contrary view was expressed in cases 
noted below 7 . 7 


To prove the payment of consideration: 

One view was that it could be used to prove payment of considera¬ 
tion. 8 According to the Nagpur Court a fact, to be collateral must be 
independent of and divisible from the purpose to effect which the law 
requires registration, that the payment of consideration is not such a 
collateral fact and that therefore the document cannot be received in 
evidence to prove consideration. 0 


To prove delivery of possession: 

An unregistered usufructuary mortgage was held inadmissible to 
prove delivery of possession to the mortgagee on the ground that so to 
use it would be to affect the land. 10 


Act XXI of 1929 has now amended S. 49 of the Registration Act by 
the addition of the following Proviso: 

“ Provided that an unregistered document affecting immoveable property and 
required by this Act or by the Transfer of Property Act 1882, to be registered 
may be received as evidence of a contract in a suit for specific performance 
under Chapter II of the Specific Relief Act, 1877, or as evidence of part 
performance of a contract for the purposes of S. 53A of the Transfer of 
Property Act, 1882, or as evidence of any collateral transaction not required 
to be effected by registered instrument.” 


It is now clear that while an unregistered mortgage cannot be received 
in evidence for purposes which involve the giving effect to the mortgage 
itself as, e.g., to prove a right of redemption , n it may be used to prove 

(’27) 14 AIR 1927 Mad 92 (93) : 98 Ind Cas 195, Govindan Nayar v. Koipunthil 
Ammed. 

(’12) 17 Ind Cas 987 (989) (DB) (Mad), Mutta Vencatachalapathy v. Pyxnda 
Vencatachalapathy Garu. (An unregistered document can be admitted to prove 
the circumstances in which the property came to be in possession — Per Abdur 
Rahim, J.; Miller, J., contra.) 

(’31) 18 AIR 1931 Rang 40 (44) : 129 Ind Cas 511 : 8 Rang 556 (DB), Maung Sin 
v. Maung So Min. 

7. (29) 16 AIR 1929 Nag 115 (116) : 118 Ind Cas 57, Sukhlal v. Bisesar. 

(’28) 15 AIR 1928 Bom 484 (487) : 52 Bom 875 : 115 Ind Cas 379 (DB), Narsi 
Kalyandas v. Parshottam Nathabhai. (Cannot be used to show quantum of 
interest of person in possession.) 

8. (T2) 16 Ind Cas 125 (126) (Lab), Eanif Shah v. Murad. 

(’09) 2 Ind Cas 516 (516,517) (All), Jadoo Ghaube v. Bhagwat Chaube. (Confirmed 

in 5 Ind Cas 519.) , .. , TT 

r See also (’07) 9 Bom L R 393 (399) (DB), Bai Gulabbai v. Shrt Datgarji. (Un¬ 
registered mortgage bond held admissible to show that the consideration for the 
bond was different from one alleged in the deed itself.)] 

9. (’29) 16 AIR 1929 Nag 115 (116) : 118 Ind Cas 57, Sukhlal v. Bisesdr. 

10. (’25) 12 AIR 1925 Oudh 628 (628) : 85 Ind Cas 326, Jafar Khan v. Mt. 

if^ AIR 1941 Rang 234 (235) : 1941 Rang L B 309:197 Ind Cas 20 (DB),. 
(’41*28 MR ’mi^ang 261 (262) : 1941 Rang L R 706 : 196 Ind Cas 542 (FB), 

Cas 35. Bhukhan ifion v. Badhiha 

Kumarx. 



MORTGAGE WHEN TO BE BY ASSURANCE 


12G7 


collateral transactions not required to be effected by a registered 
instrument.” According to the High Court of Madras, the words 
“transaction affecting such property” in s. 49 of the Registration Act 
mean “transaction purporting to create, declare, assign, limit or extin¬ 
guish a right, title or interest in immoveable property” and transactions 
not falling within this description are collateral transactions. 12 Thus, 
an unregistered mortgage may be received in evidence to prove a 
personal covenant to pay, 13 or an acknowledgment of the existence of 
another mortgage, 14 or to prove the nature of a person’s possession. 16 


15. Effect of transaction where registration is invalid._ 

A mortgage, which is registered but the registration of which is invalid, 
cannot operate as a charge, 1 though it may be used in evidence for 
collateral purposes such as to prove the nature and character of the 
possession that might have been delivered in pursuance of the transac¬ 
tion 2 or to prove the debt by reason of the personal covenant to pay 
recited in the document 3 Where a mortgage document, executed in 
consideration of two prior mortgages, is not validly registered, the 
mortgagee can fall back upon the two prior mortgages. 4 


12. ( 32) 19 AIR 1932 Mad 734 (736, 737) : 56 Mad 169 : 139 Ind Cas 870 (DB) 
Kanji <£ Moolji Bros. v. Shunmugam. 

19 « 2 Mad 734 * 737 * •’ 56 Mad 169 :139 Ind Cas 870 (DB), Xanj 

<£ Moolji Bros. v. Shunmugam. J 

( '34) 21 AIR 1934 Rang 196 (197) : 153 Ind Cas 56, Motiram v. Daw Hnin E 
(As proof of the loan it is relevant and extremely cogent evidence.) 

( 33) ^° ,p m 1933 Cal 786 ( 78? ) 1 146 Ind Cas 476, Khantamoni Dassi v. Bisux 
Math, (i romisee can rely on personal covenant in the bond ) 

[S ‘‘ 1940 486 («1. 492) : I L R (1041) Lah 601 : 193 In< 

transaction’)] ' °” ^ T ’ Mukhtar ^ad. (It is a divisible and distinc 

TaS’sinjtJ? 1938 Mad 865 <875) ! 181 lDd C “ 827 (DB) - v, 

18 - ( ' 41) 28 ^ 1941 *“* 261 (262) r 1941 Rang L R 706: 196 Ind Cos 542 (FB) 
Mating Daw Na v. Maung Wa Maung • ' ' 

(’35) 22 AIR 1935 All 155 (155): 154 Ind Cas 386, Jit Singh v. Shah Munir. 

Note 15 

'■iSZ'SLSZ CheUiar* " : 84 “ 302 <“>■ 

1927 Smd 66 (75) : 97 « C “ 824 . Official Receiver v. TirtHda, 

(T4) 1 AIR 1914 Nag 32 (36) : 

Malloo. 

(-25) 12 A I R 1925 Rang 1 (2) 

Tun Ya v. Maung Aung Dun „ 

3 fim a r „ « PK)Ve What the mor tgagee is prescribing for.) 

(’21 8 Al^miw R y* W - Sithambaram. 

Vlt 689 * Bur Rul 148 (DB 

X^cLnd ™ 1 Cal 847 (348) ! 171 ^ Cas 965 ( DB ). Sailondra Nath 

^ Dronn y 2 44? ^ 8 L : 46 Mad 485 : 78 Ind Cas 188 (DB), Rama Ri 

4. (’96) 19 Mad 160 (161HDB? J* d ° wa * (Artide 116> *****&* Act, apphes.) 

( 181 ) (DB), Arumugam Pillai v. Periasami. 


10 Nag L R 81 : 26 Ind Cas 601, Khemchand 

: 2 Rang 313 : 84 Ind Cas 1023 (DB), Maut 

11 
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It was held in the undermentioned case 5 that an invalidly registered 
usufructuary mortgage document cannot be used in evidence to recover 
money under S. GS inasmuch as such a claim involves the proof of the 
mortgage as a mortgage. It is conceived that the document may be used 
to show that consideration passed under the document, and to recover 
the amount under s. 65 of the Contract Act. 

See also Note 14. 


Section 59A 


» 


a [59A. Unless otherwise expressly provided, 
References to mort- references in this Chapter to 

fo g i 0 ndud" d p»sons g Tr e i! mortgagors and mortgagees shall 
ving title from them. be deemed to include references 

to persons deriving title from them respectively.] 


a. Section 59A was inserted by S. 21 of the Transfer of Property (Amendment) 
Act, 1929 (XX of 1929). 

Synopsis 

1. Analogous law. 

2. Scope of the section. 

3. “Persons deriving title from them respectively.” 

4. “Unless otherwise expressly provided.” 


1. Analogous law. — The words “mortgagor” and “mortgagee” 
are defined in S. 205, sub-s. (l) (XVl) of the Law of Property Act, 1925 

(15 Geo. v, Chap. 20), as follows : 

“ ‘Mortgagor’ includes any person from time to time deriving title under the 
original mortgagor or entitled to redeem a mortgage according to his estate 
interest or right in the mortgaged property; ‘mortgagee’ includes a chargee by 
way of legal mortgage and any person from time to time deriving title under 
the original mortgagee.” 


2. Scope of the section. — This section was newly added by 
the amending Act of 1929. But even before this section was added, it 
was generally held that the words “mortgagor” and mortgagee in 
the several sections of the Act would include their representatives 1 
though in some cases difficulty was felt in giving this interpretation to 
these words, e.g., in S. 6S, cl. (a). The section has been enacted to avoid 
any such difficulty. In their Report the Special Committee observed : 

“ Whether the words ‘mortgagor’ and ‘mortgagee,’ as used in the different 
sections in this chapter, include all persons deriving title from them has given 
rise to some difficulties (see 39 Ind. App. 7 2 and I. L. R. 21 All. 223 3 ). In 
order to make this clear, we propose the addition of section 59A.’ _ 


>. (’37) 24 AIR 1937 All 711 (713, 714) : 171 Ind Cas 825, Kesari Ram v. Musa- 
fxr Teivari. 

Section 59 A —Note 2 

L. (’32) 19 AIR 1932 Pat 273 (274) : 139 Ind Cas 525 (DB), Janki Saran Singh 

..Mahomed Ismail. (Word 'mortgagor' in S 68 refers als<>*» ' h “ 5 °‘ 

’29) 16 AIR 1929 Lah 207 (208) : 117 Ind Cas 666, Nand Loll v. Naram Singh. 

(Mortgagor includes persons deriving title from him.) 

!. pH) 13 Ind Cas 304 (304) : 34 All 63 : 39 Ind App 7 (PC), Jamtia Das v. Ram 
if P99) 21 All 223(225,226):26 Ind App 45 (PC ),Muhammad Siddiqv.Nasirullah. 
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3. “Persons deriving title from them respectively.”—It 
has been held by the High Court of Allahabad that the section draws a 
distinction between the two categories of mortgagors and mortgagees 
and that the intention of the section is that the persons who derive title 
from them are to be persons who derive title as a mortgagor or as a 
mortgagee. In other words the word “mortgagor” would not include a 
mortgagee from him, but would include persons succeeding by inheritance 
or by will or by sale or by auction-sale to the right of the equity of 
redemption held by the mortgagor. 1 It has been held by the High Court 
of Rangoon that the word “mortgagee” would not include a mortgagee 
from the mortgagee (i. e., a sub-mortgagee). 2 In a case arising before 
the section was added it was, however, held by the High Courtr of 
Madras that the word “mortgagee” in section 60 would include his sub¬ 
mortgagee. 3 

A person who succeeds to the right of a mortgagor by survivorship 
will be a “mortgagor” within the meaning of this section. 4 

See also the undermentioned case. 5 

4. “ Unless otherwise expressly provided.” — It has been 
held by the High Court of Bombay that S. 91 is a provision to the 
contrary in that, it provides that “besides the mortgagor, the following 
persons are entitled to redeem” and at the same time includes among 
those persons such persons as derive title from the mortgagor. 1 


Note 3 

1. (’39) 26 A I R 1939 All 190 (192) : 180 Ind Cas 913 : ILR (1939) All 185 (DB), 
Piarey Lai v. Lina Nath. 

[See also (’01) 4 Oudh Cas 100(103){DB),S/wo Ghulam Singh v. GhulamSarwar. 
(Mortgagee is not a representative in interest of the mortgagor.) 

(’39) 26 AIR 1939 Nag 256(258) : 184 Ind Cas 579 : ILR (1940) Nag 63, Haridas 
v. Jagannath. (Mortgagor includes subsequent purchaser—AIR 1932 Pat 273 and 

AIR 1930 Nag 139 held overruled by Section 59A.) 

31 L 18 A i? 1931 AU 277 ( 289 V 132 Ind Cas 401 5 53 All 334 (FB), Nannu Mai 
v. Ham Chander. (Mortgagor includes auction-purchaser of mortgaged property.)] 

^NgMSint™ 1937 **** 56 (58)! 167 Ind Cas 449 (DB)> Maung Po HUx v - Ma 

703 (704); 101 “ Cas 728 - rmuta — *• 

iS J ^°£ 24) U A IR / 1924 J Mad 463 (454 ’ 465 > : 80 Ind Cas 363 (D B), Subba 
^rtgagfeT]^ 7 "” 10 ^ W ° rd m0T ^ 6 ' 111 S ' 83 > T - p - Act, includes his sub- 

Vlrihar B A ak^ M 149 Ind CaS 543 : 9 Luok 657 ( D B ). 

nannar Bakhsh Singh v. Lachhman Singh. 

(DB fsarTv V R 1935 o 0udh 213 ( 218 ) : 153 Ind Cas 307 : 10 Luck 481 
I B), Sarda Nand v. Daya Shanker Singh. (AIR 1934 Oudh 246 followed.)] 

po J dorSgL" S/” Y ' Mu ‘ ***■ <“*«»■- 

Note 4 

169:199 Ind c “ 718 ,DB >' 
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Section 60 


Rights and Liabilities of Mortgagor. 

60 . At any time after the principal money has 
Right of mortgagor to become a [due], the mortgagor has 
redeem ' . a right, on payment or tender, at 

a proper time and place, of the mortgage-money, to 
require the mortgagee (a) to deliver b [to the mortgagor 
the mortgage-deed and all documents relating to the 
mortgaged property which are in the possession or 
power of the mortgagee], (b) where the mortgagee is in 
possession of the mortgaged property, to deliver posses¬ 
sion thereof to the mortgagor, and (c) at the cost of 
the mortgagor either to re-transfer the mortgaged 
property to him or to such third person as he may 
direct, or to execute and (where the mortgage has been 
effected by a registered instrument) to have regis¬ 
tered an acknowledgment in writing that any right in 
derogation of his interest transferred to the mortgagee 
has been extinguished: 

Provided that the right conferred by this section 
has not been extinguished by act of the parties or by 
C [decree] of a Court. 

The right conferred by this section is called a 
right to redeem and a suit to enforce it is called a suit 
for redemption. 

Nothing in this section shall be deemed to render 
invalid any provision to the effect that, if the time 
fixed for payment of the principal money has been 
allowed to pass or no such time has been fixed, the 
mortgagee shall be entitled to reasonable notice before 
payment or tender of such money. 

Nothing in this section shall entitle a person 

Redemption of portion interested in a share only of the 
of mortgaged property. mortgaged property to redeem 

his own share only, on payment of a proportionate 
part of the amount remaining due on the mortgage, 
except d [only] where a mortgagee, or, if there are 
more mortgagees than one, all such mortgagees, has 
or have acquired, in whole or in part, the share of a 
mortgagor. 

a. This word was substituted for the word "payable” by S. 22 of the Transfer of 

Property (Amendment) Act, 1929 (XX of 1929). 

b. These words were substituted for the words "the mortgage-deed, if any, to the 

mortgagor”, ibid. 

c. This word was substituted for the word “order”, ibid ., 

d. This word was inserted, ibid. 
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Synopsis 


1. Scope of the section. 

2. Mortgage of moveables — 

Redemption after default. 

3. Law where Transfer of Property 

Act is not in force. 

■4. Right of redemption, what is. 

5. Right of redemption, when 

arises. 

6. Right of redemption, how 

exercised. 

7. “Payment.” 

8. “Tender.” See Notes on S. 84. 

9. The payment or tender must 
be made at the proper time 
and place. 

10. The payment or tender must 

be of the mortgage-money. 

11. Assignment of mortgage— 

Equity between mortgagor 
and mortgagee. 

12. The payment or tender must 

be made to the mortgagee. 

13. “Mortgagee.” 

14. Payment or tender to one of 

several co-mortgagees. 

15. Payment or tender to one 

of several co-heirs of a 
deceased mortgagee. 

16. -Delivery of deeds. 

17. Delivery of possession. 

18. ',Re-transfer of mortgaged 

property. 

19. “Mortgaged property.” 

20. Right to registered acknowledg¬ 

ment. 

21. Proof of redemption. 

22. Extinguishment of right to 

redeem by act of parties. 

23. Purchase by mortgagee at 

court sale, if extinguishes 
right to redeem. 

24. Subsequent mortgagee pur¬ 

chasing at sale held by 
prior mortgagee under his 
power of sale. 

25. Mortgagee purchasing at 

sale held by himself under 
his power of sale. 

26. Extinguishment of right to 

redeem by decree of Court. 

27. Extinguishment of right of re¬ 

demption by operation of law. 

28. Clog on redemption—General. 

29. Clog—Anomalous mortgage, 

30. Stipulation giving mort¬ 

gagee option to purchase 
the property. 


31. Stipulation against redemp¬ 

tion by persons other than 
the mortgagor. 

32. Provision for a long period 

for redemption, if a clog. 

33. Stipulation for collateral 

advantage. 

34. Clog — Penalty in case of 

default. 

35. Clog—Stipulation that mort¬ 

gage will not be redeemed 
before paying other 
amounts due. 

36. Hard terms — Not a clog. 

37. Clog — Miscellaneous. 

38. Clogging provisions not 

binding even on purchasers 
of equity of redemption. 

39. Clogging provisions, when 

should be impeached. 

40. Provision for reasonable 

notice before redemption. 

41. Redemption piecemeal of mort¬ 
gaged property — Last para¬ 
graph of the section. 

42. Mortgagee allowing redemp¬ 

tion of a share, if splits 
up security as to the rest. 

43. Mortgagee releasing part of 

mortgaged property from 
mortgage, if splits up 
security. 

44. Mortgagee acquiring share 

in property. 

45. Undivided property—Mort¬ 

gagee purchasing share— 
Redemption. 

46. One co-mortgagor acquiring 

mortgagee right—Redemp¬ 
tion by other. 

47. One mortgagor — Two or 

more mortgagees — 
Redemption by paying one 
alone. 

48. Suit for redemption. 

49. Costs of mortgagee in suit for 

redemption. 

50. Onus of proof in suit for 

redemption. 

51. Suit for possession by mort¬ 

gagee under terms of mort¬ 
gage deed —Mortgagor if can 
plead right of redemption in 
defence. 

52. Limitation. 

53. Adverse possession of equity of 

redemption. 

54. Lis pendens. 

55. Mortgage pending attachment. 

56. Amendments in section not 

retrospective. 
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Section 60 
Note 1 


Other Topics (miscellaneous) 

Benamidar can sue for redemption. See 
Note 48. 


Clog on redemption—Essentials of. See 
Note 28. 

Condition of sale in default is clo". 
See Note 28. 

Condition postponing redemption in 
case of default. See Note 28. 

Covenant for pre-emption, whether 
clog. See Note 30. 

Effect of clogging stipulations. See 
Note 28. 

Subsequent agreement postponing 
redemption, if a clog. See Note 28. 

Subsequent contract of sale of equity 
of redemption is not invalid as a 
clog. See Note 28. 


Equity of redemption and right of 
redemption—Distinction. See Note 1. 
Mode of payment. See Note 7. 

Partial redemption. See Notes 41 to 47. 

Payment to whom to be made. See 
Notes 12 to 15. 

Proper time and place for payment. See 
Notes on Section 84. 

Right of redemption and right of fore¬ 
closure, whether co-extensive. See 
Note 5. 

Time for redemption when period is 
fixed. See Note 5. 

Time for redemption when no period is 
fixed. See Note 5. 

Whether one suit for redemption bars 
another. See Note 48. 


1. Scope of the section. — This section deals with the right 
of redemption, when it arises, how it is to be exercised and what are 
the rights of the mortgagor on redemption. The right of redemption is 
often referred to as the equity of redemption,” an expression borrowed 
from the English law but which is strictly inapplicable in this country. 1 
In England, an English mortgagee became at law , the absolute owner 
of the property conveyed after the time fixed for payment of the 
mortgage amount. But Courts of Equity regarded the transaction as 
merely a borrowing transaction and held that nme was not of the 
essence of the contract. The mortgagor was accordingly allowed to 
redeem even after the expiry of the period for payment. Th is was 
known as the equity of redemption as the mortgagor was allowed in 
equity to redeem, though at law he could not. In Kreglinger v. New 
Patogonia Meat dt Cold Storage Co. Ltd., 2 Lord Haldane, L. C., stated 
the history of the equity of redemption as follows : 

“ The reason for which a Court of Equity will set aside the 
legal title of a mortgagee and compel him to re-convey the land 
on being paid principal, interest and costs, is a very old one. 
It appears to owe its origin to the influence of the Church in 
the Courts of the early Chancellors. As early as the Council of 
the Lateran in 1178, we find, according to Mathew Paris (Historia 
Major at pages 114-115), that famous Assembly of Ecclesiastics 
condemning usurers, and laying down that when a creditor had been 
paid his debt, he should restore his pledge. It was, therefore, not 
surprising that the Court of Chancery should, at an early date, 
have begun to exercise jurisdiction in personam over mortgagees. 
This jurisdiction was merely a special application of a more general 
power to relieve against penalties and to mould them into mere 
securities. The case of the Common law mortgage of land was 


Section 60 — Note 1 

1. See (’01) 14 C P L R 177 (179), Lakhmicliand v. Ganpati. 

2. (1914) 83 L J Ch 79 (84) : 109 L T 802 : 58 S J 97 : 30 T L R 114 : (1914) A 
C 25. 
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indeed a gross one. The land was conveyed to the creditor upon 
the condition that if the money which he had advanced to the 
feoffor was repaid on a date and at a place named,.the fee simple 
should revest in the latter, but that if the condition was not strictly 
and literally fulfilled he should lose the land for ever. What made 
the hardship on the debtor a glaring one was that the debt still 
remained unpaid and could be recovered from the feoffor, notwith¬ 
standing that he had actually forfeited the land to his mortgagee. 
Equity, therefore, at an early date began to relieve against what 
was virtually a penalty, by compelling the creditor to use his legal 
title as a mere security.” 

The equity of redemption, given by Courts of Equity was, however, 
regarded as an estate in land which could be devised, granted, etc., and 
of which there may be seisin. 3 • 


The English doctrine of the equity of redemption was unknown to 
the ancient law of India. As was observed by their Lordships of the 
Privy Council in Pattabhiramier v. Vencatrao Naiken,* “What is 
known in the law of England as 'equity of redemption’ depends on the 
doctrine established by Courts of Equity that the time stipulated in the 
mortgage is not of the essence of the contract. Such a doctrine was 
unknown to the ancient law of India.” Accordingly, in a mortgage by 
conditional sale, and in all other mortgages containing a stipulation 
that on default of payment within the time fixed, the mortgagee was to 
become the owner, the rule w>as that after the time fixed for redemption 
had passed, the mortgagee became the full owner and the mortgagor 
lost his property. 6 


This strict rule was to a certain extent modified in Bengal by the 
Bengal Regulation xvn of 1806 which enacted that the mortgagor could 
redeem within one year after an application by the mortgagee to the Court 
under s. 8 of that Regulation for foreclosure. But if the mortgagor did not 
pay the amount within that time, the right of redemption was gone. 0 


3. See Note 32 on S. 58. 

4. (1871) 13 Moo Ind App 660 (571) : 16 Snth W R 35 (P C). 

5. (’80) 17 AIR 1930 Mad 924 (925) : 128 I. C. 710 (DB), Maila Rai v. Dcrappa. 

(Usufructuary mortgage executed in 1844, containing a condition for defeasance 
if not redeemed within thirty years.) 

( SrHafc nil! 17 L ° W BUI 178 (1?8) : 36 lDd CaS 959 (DB)> Abdul Eamid v ‘ 


[See also (15) 2 A I R 1915i Low Bur 94 (95) : 29 Ind Cas 709, Ma Thin 
Eton v. Jtfa Hmn Thet, (Under a mortgage executed before the Transfer of 
Property Act, the mortgagor agreed to redeem it on a certain date after seven 

CLT™* i m ° re thQ m0rtga 8 ee was to toke Possession of 

v^^7 The ^ r S a f 40 redee “ ° n tbe due date but 8Ued redeem a 

year later — Held that it was m accordance with justice, equity and good con- 

know < L t °A keeP th ® part 1 ‘ es their agreements made voluntarily and with full 
l especially when those agreements are themselves reasonable.) 

T/L Ify 9 w Ban ! 232 , (23 ^- 234 ) = 76 Ind Cas 624, Ma Hin Tha v. Ma 
Thet Su. (Case before Transfer of Property Act was extended to Burma.)] 

«i^ 6 |Ju 0 n“°° lDd APP 840 (348 ’ 349); 5 Suth W R 47 < PC >> Forb *> v. dmeeroo- 
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See also the undermentioned cases under that Regulation. 7 

The present section gives a statutory right to the mortgagor, to 
redeem his mortgage at any time after the principal money has become 
due. The mortgagor remains the owner of the property, the mortgagee, 
whatever may be the nature of the mortgage, being only a transferee of 
an interest in such property. 8 

The right of redemption is, however, a right which a mortgagor 
may seek to enforce, and not a liability which he may be compelled to 
discharge. 9 

( 87) 9 All 20 (22) : 13 Ind App 113 (P C), Sayyid Mansur Ali Khan v. Babu 
Sarju Par shad. (If the money is not fully paid within that time, a subsequent suit 
for redemption would be dismissed.) 

(’32) 19 AIR 1932 All 53 (54) : 136 Ind Cas 69 (DB), Basdeo Rai v. Jaimangal 
Rax. 

(1900) 22 All 149 (159, 160) : 27 Ind App 58 (PC), Balkishen v. W. F. Legge. 

7. (’81) 3 All 653 (658, 659) : 1881 All W N 42 (F B), Rameshar Singh v. 
Kanalxia Sahu. 

(’81) 3 All 576 (578) : 1881 All W N 41 (DB), Hazari Lai v. Kheru Rai. 

(’84) 6 All 399 (402) : 1884 All W N 138 (DB), Makhan Knar v. Jasoda Kuar. 
(’70) 13 Suth W R 44 (46) (DB), Ishaji Chunder Banerjee v. Juggut Chunder 
Doss. 

(’07) 4 All L Jour 717 (718, 719) (DB), Badal Ram v. Tej Ali. 

(’23) 10 AIR 1923 Lah 646 (646) : 4 Lah 439 : 79 Ind Cas 248 (DB), Jhuman v. 
Duba. 

(’15) 2 AIR 1915 Lah 228 (230): 1915 Pun Re No. 83:31 Ind Cas 230 (DB), FaeaL 
ud-din v. Kharak Singh. (The term ‘mortgagor’s legal representative’ is intended 
to apply to all or any persons who possess title to the equity of redemption, 
whether absolute or defeasible under the mortgage—Transferee of mortgagor held 
legal representative.) 

(’21) 8 AIR 1921 Lah 9 (11) : 2 Lah 53 : 59 Ind Cas 812 (FB), Karori Mai v. 
Ramji Lai. 

(’23) 10 AIR 1923 Lah 71 (72) : 68 Ind Cas 883, Zora v. Cliandu. 

(’22) 9 AIR 1922 Oudh 133 (134, 135) : 68 Ind Cas 223 : 25 Oudh Cas 83, Bashir 
Husain v. Chandrapal Singh. 

(’70) 14 Suth W R 278 (279): 6 Beng L R App 53 (DB), Abdulla Khan v. TJpendra 
Chandra. (Where mortgagee is in possession and takes the profits in lieu of 
interest only principal should be deposited.) 

(1867) 8 Suth W R 476 (477) (DB), Lotf Hossein v. Abdool Ali. 

(1864) 1864 Suth W R 157 (157) (DB), Radhanath Sein v. Bungo Chunder. 
(Where mortgage is silent as to interest, payment of bare principal within the 
year of grace is sufficient.) 

(is64) 1864 Suth W R 349 (349) (DB), Oopee Lall \.Beebee Molxafuzzun. (If the 
mortgagor did not pay the whole amount found due he could not get a decree of 
redemption.) 

(’75) 24 Suth W R 429 (430) (DB), Baboo Ram Roop Singh v. Lalla Thakoor 
Pershad. (If after the expiry of the period of grace the mortgagee extends the time 
and does not take possession he cannot complain an alienation of it by the mort¬ 
gagor to persons who are willing to pay off the mortgage debt.) 

(’69) 3 Beng L R (AC) 141 (144) (DB), Sahriman Dichut v.Dharam Nath. (Mort¬ 
gagor deposited the amount within the year of grace and his equity of redemption 
was saved.) 

8. See Notes 4 and 32 on Section 58. 

(’28) 15 AIR 1928 All 726 (729) : 118 Ind Cas 177 : 50 All 986 (FB), Sohanlal v 
Mohanlal. 

[See also (1901) 14 C P L R 177 (179), Lakhmichand v. Ganpatx.] 

9. (’ll) 9 Ind Cas 513 (519) (FB) (Mad), Mulla Veetil v. Acliuthan Nair. 
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2. Mortgage of moveables — Redemption after default. 

— In the undermentioned case 1 the question was raised hut not 
decided whether in the case of mortgage of moveables by Hindus and 
Muhammadans, the right of redemption was lost after default. In 
Svjir Bagunathaiya v. Saldanha, 2 it was held that the principle of 
S. 60 applied to moveables also and that a mortgage of moveables could 
be redeemed even after the expiry of the due date fixed for payment. 

3. Law where Transfer of Property Act is not in force. 

— The Act and this section have no application to the North-West 
Frontier Province and the Punjab. In cases arising in these provinces, 
where there is no specific provision of law applicable, the decision 
should be in accordance with justice, equity and good conscience. A 
direction to so decide is generally interpreted to mean that the rules of 
English law are to be followed if found applicable to Indian society and 
circumstances. The terms of s. 60 are an indication that the rules of 
English law relating to a mortgagor’s right to redeem are applicable to 
Indian society and circumstances. 1 The principles of S. 60 will, therefore, 
apply to cases arising in the North-West Frontier Province and the 
Punjab, 2 though, as has been seen already in the Notes on s. 59, the 
technical formalities required by the various sections may not be 
applicable. 8 The principles were also applied to Burma before the Act 
was extended to it. 4 


4. Right of redemption, what is. — The section enacts that 
the mortgagor has a right, on payment or tender of the mortgage- 
money, at a proper time and place to require the mortgagee to do the 


(’39) 26 AIR 1939 Bom 303 (304, 305) : 184 Ind Cas 506, Balkrishna Aba v. Gaja 
Jaitya . 

(’35) 22 AIR 1935 Cal 139(141): 62 Cal 75:154 Ind Cas 868 (DB), Jagat Chandra 
De. v. Abdul Rashid. 

Note 2 

1. ’(25) 12 AIR 1925 P C 75 (79) : 3 Rang 106 : 86 Ind Cas 332 (PC), Baijnath 
Singh v. Hajee Vally. 

2. (’19) 6 AIR 1919 Mad 946 (947) : 49 Ind Cas 722 (DB). 


Note 3 

1. (*30) 17 AIR 1930 P C 142 (143) : 11 Lab 251 : 57 Ind App 168 : 123 Ind Cas 
654 (PC), Mehrban Khan v. Makhana. 

(’37) 24 AIR 1937 Lah 49(61): 168 Ind Cas 452 (DB), Rat tan Singh v. Kishen Das. 

2. (’15) 2 AIR 1915 Lah 362 (363) : 1915 Pun Re No. 103 : 30 Ind Cas 626 (DB) 
Safdar Ali v. QJiulam Mohiuddin . 

('04) 1904 Pun Re No. 2 : 1904 Pun L R No. 48 (DB), Bah ram v. Saidal. 

, 37 f !* f ' I®!) = 168 Ind Cas452 (DB), Rattan Singhv. K.shcn Da,. 

(23) 10 AIR 1923 Lah 646 (646) : 4 Lah 439 : 79 Ind Cas 248 (DB), Jhuman v. 
Duba. 


3. ('23) 10 AIR 1923 Lah 646 (646) : 4 Lah 439 : 79 Ind Cas 248 (DB), Jhuman 
v. Duba. 

362 (363 * : 1916 Vxin Ee No - 103 : 30 Ind Cas 523 (DB), 
Safdar Ah v. Qhulam Mohi-Ud-Din. ' 

Pe° S “ (M) ' * ^ 419 : 76 I ” < ’ CllS 665 (DB) ' Ua M ' n 

( »VB»^jf4 9 r!„ Dpp Bur 32 (84): 2 Upp Bur Bul 141 : 39 Ind Cas 377 ' *9“ Po 
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Section 60 
Note 4 


various things referred to in the section, and that this right is called a 
“right to redeem.” In other words, a right to redeem means the right 
to buy back or set free by payment} This does not mean that a payment 
or tender is a condition precedent to the coming into existence of the 
right. It merely means that the mortgagor has a right to pay or tender 
the mortgage-money at a proper time and place, and as a consequence to 
require the mortgagee to do the various things referred to in the section. 
A suit to enforce this right, (called a suit for redemption) may thus be 
brought without tendering the mortgage-money to the mortgagee, 2 
though redemption will not be allowed unless the amount declared by 
the decree to be due to the mortgagee be paid or tendered on or before 
the date fixed by the Court in the decree. 3 As w T as observed in Eaghu- 
nandan Eai v. Baghunandan Pande , 4 “what s. GO requires is that 


* Note 4 

1. (’18) 5 AIR 1918 Pat 322 (323) : 46 Ind Cas 479 : 3 Pat L Jour 490 (DB), ML 
Hira Kuer v. Palhu Singh. 

2. (’21) 8 AIR 1921 All 353 (355) : 61 Ind Cas812 : 43 AM 638 (FB), Baghunandan 
Rai v. Baghunandan Pande. 

(’17) 4 AIR 1917 Oudk 415 (416) : 36 Ind Cas709, PuranSinghv.BaikhanSingh. 
(’21) 8 AIR 1921 All 71 (72) : 60 Ind Cas 760 : 43 All 424 (DB), Ahmad Beg v. 
Dharam Rai. 

(’01) 24 Mad 408 (411) (DB), Butchanna v. Varalialu. 

(1865) 3 Suth W R 128 (129) (DB), Dinonath Bulobyal v. Womachurn Roy. 

(’26) 13 AIR 1926 Pat 512 (513) : 97 Ind Cas 348 : 6 Pat 102 (DB), Dinanath Rai 
v. Rama Rai. 

(’21) 8 AIR 1921 All 358 (359) : 59 Ind Cas 92 : 43 All 95 (DB), Het Singh v. 
Behari Lai. (When the mortgage money is stated to have been satisfied out of the 
usufruct, a tender would obviously be out of the question.) 

(’22) 9 AIR 1922 All 377 (378) : 69 Ind Cas 167 : 44 All 730 (DB), Hari Ram v. 
Indraj. 

[See also (’02) 5 Oudh Cas 127 (129), Barma Bakhsh v. Suraj Singh. (Where 
there is a real dispute as to the amount due and the mortgagor tenders what 
turns out to be an insufficient amount or makes no tender at all, his suit for 
redemption should not be dismissed on the ground that no tender was made.) 

(’03) 6 Oudh Cas 223 (226) (DB), Sidh Gopal v. Nanhu Khan. 

(’26) 92 Ind Cas 665 (666) (Oudh), Sarda Bux Singh v. Kandhia Bux. (Where 
the amount to be tendered for redemption is in dispute the mortgagor’s suit for 
redemption cannot be dismissed on the ground that no tender was made.) 

(’19) 6 AIR 1919 All 401 (402) : 52 Ind Cas 229 (DB), Mewa Ram Singh v. Ganga 
Ram. (Suit for redemption without tender — Objection that suit was premature 

_ Held, the suit being based on allegation that the mortgage was satisfied by 

usufruct, was maintainable without tender.)] 

The following cases to the contrary are no longer good law : 

(’20) 7 AIR 1920 All 204 (204) : 55 Ind Cas 991 : 42 All 420 (DB), Muhammad 
Mushtaq v. Banke Lai. 

(’16) 3 AIR 1916 All 91 (92) : 34 Ind Cas 183 : 38 All 148 (DB), Mohammad Ali 
v. Baldeo Pande. 

(’94) 1894 All W N 143 (144) (DB), Bansi v. Qirdhar Lai. 

3. (’21) 8 AIR 1921 All 353 (355) : 61 Ind Cas 812:43 All 638(FB), Baghunandan 
Rai v. Baghunandan Pande. 

(’17) 4 AIR 1917 Oudh 415 (416) : 36 Ind Cas 709, Puran Singh v. Bhikham 
Singh. 

(’21) 8 AIR 1921 All 71 (72) : 60 Ind Cas 760 : 43 All 424 (DB), Ahmed Beg v. 
Dharam Rai. 

4. (’21) 8 AIR 1921 All 353 (355) : 61 Ind Cas 812 : 43 All 638 (FB). 
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without payment or tender of the amount due on the mortgage, the 
mortgagor will not be entitled to redeem; and for this purpose it is not 
necessary that the tender of the mortgage-money should have been 
made before the institution of the suit.” 

Since a “right to redeem” is a right to pay or tender the mortgage- 
money and to compel the mortgagee to do any of the things referred to in 
the section, it does not include a right, where the mortgagee has been 
paid off, to require the mortgagee to do any of those things alone, 
though redemption cannot be said to be complete, until all those things 
have been done. 5 This is made clear by the provision in S. 62 for a right 
to recover possession, after the mortgage-money is paid off, and by 
Art. 148 of the Limitation Act which prescribes the period of limitation 
for a suit “to redeem or to recover possession of immoveable property 
mortgaged.” 

In some cases, 0 however, a right to recover possession under S. 62 
where the mortgagee has been paid off from the usufruct has been 
referred to as a right to redeem. It is submitted that the use of the 
expression is not correct. 


5. Right of redemption, when arises. — Under the Bengal 
Regulations I of 1898 and XVII of 1806 the mortgagor had a statutory 
right to redeem at any time before the expiry of the stipulated period 
and limitation ran from the date of the execution of the deed. 1 


Under the general law as it was before the Transfer of Property 
Act, also, it was held that where a period was fixed for payment, the 
mortgagor could redeem at any time within that period. 3 In the Punjab 
where the Act does not apply, it was held that where there is a clause 
forbidding redemption within a certain period and no clause enabling 
the mortgagee to sue before that period, the two periods are intended 
to be conterminous, and that the mortgagee cannot sue before that 
period. 3 


Under this section, the right to redeem arises when the principal 
money becomes “due.” As it stood before the amendment of 1929 the 
right arose when the principal money became payable. There was a 
difference of opinion on the question whether, where the mortgage-deed 
specified a period for payment the right to redeem may be exercised 
before the expiry of such period. One view was that unless there was a 
stipulation to the contrary, it could be so exercised, as the time was 


5. (’10) 7 Ind Cas 385 (386) : 33 All 97 (DB), Sudarshan Das v. Ram Pershad. 
[See also ('97) 11 0 P L R 103 (105), Kalu v, Laljee.] 

«. (’93) 6 0 P L R 28 (32, 33), Mt. Eundan v. Thakur Lall. 

23 ^ 19 1 6 Cal 200 ( 201 ) : 182 Ind Cas 709 * Ra J Mohan Das y. Sara, 
Oharan Ohaudhury. 

Note 5 


1. (’ 4 °) 27Ant 1940 All 29 (33) : I L R (1939) All 990 : 
Asharfi Lai v. Zamir Fatima Bibi. 


187 Ind Cas 485 (DB), 


2. (’66) 8 Mad H C R 363 (367) (DB), B. Dorappa v. K. Mallikarjmudu. 

3. (’08) 1908 Pun L R No. 126 (DB), Ralla v. Amin Chand. 
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fixed only for the convenience of the mortgagor. 4 Another view was 
that where the document expressed the time for payment to be “within” 
a certain period, the right to redeem could be exercised earlier than the 
expiry of such period. 6 It was, however, generally held that where the 
mortgage specified a period for payment, the right to redeem accrued 
only on the expiry of the period, and not before, except where there was 
a special contract to the contrary. 6 As was observed by their Lordships 

4. ( 03) 1903 Pun L R No. 40 (DB), Milkhi v. Fattu. (The ordinary presumption 
is that the period for redemption is fixed for the convenience of the mortgagor, and 
not for the benefit of the mortgagee—But the presumption is rebuttable, and does 
not arise in a case where the provisions of the deed clearly show that the mort¬ 
gagee intended to secure his possession for a definite period.) 

(’26) 13 AIR 1926 Oudh 281 (283): 1 Luck 367: 29 0 C 336:98 Ind Cas 542 (DB), 
Hardeo Bakhsh v. Deputy Commissioner, Sitapur. (Where in a usufructuary 
mortgage no period at all is fixed and the intention of the parties clearly is that 
the mortgagor should get back his property the moment the mortgage debt is 
found to have been satis6ed, a suit for redemption is not premature by reason of 
the fact that on taking accounts some money is found still due to the mortgagee.) 
(’89) 1889 Pun Re No. 201, Maula v. Kutba. 

(’23) 10 AIR 1923 Nag 49 (49, 50): 67 Ind Cas 900, Tukaram v. Mangaya. (Where 
a mortgagee of land is to enjoy the usufruct in lieu of interest and pay the rent to 
the malguzar and there is a possibility of his not being able to realise any profit in 
some years, if any term for redemption is fixed, the same should be presumed to 
be for the interest of the mortgagee as well — In such a case the mortgage cannot 
be redeemed before the expiry of the term.) 

(’12) 1912 Pun L R No. 203 : 1912 Pun W R No. 4 (N W F P), Faiz Talab Khan 
v. Fazal. 

(’03) 16 C P L R 59 (60, 62, 63), Jivan Lai v. Dhunde. 

(’78-80) 2 Mad 314 (316) (DB), Ramabadra Raju v. Surya Narayana Raju. 

(’19) 6 AIR 1919 Oudh 385 (385) : 51 Ind Cas 880, Anant Ram v. Kalwa. 

(’14) 1 AIR 1914 Oudh 160 (162): 17 Oudh Cas 218: 25 Ind Cas 302, Qopal Singh 
v. Karan Singh. 

(’88) 10 All 602 (609, 610), Bhagwat Das v. Parshad Singh. 

(’75) 8 Mad H C R 31 (35) (DB), Mashook Ameen v. Marem Reddy. 

(’28) 15 AUt 1928 Mad 234 (238) : 108 Ind Cas 277 (DB), Venkataramanamma 
v. Basana Simon. 

(1900) 23 Mad 33 (36), Rose Ammal v. Rajrathnam Ammal. (Can be exercised 
early.) 

5. (’29) 16 Am 1929 Mad 339 (341) : 118 Ind Cas 105 (DB), Simon v. Rangayya 
Naidu. 

(’01) 1901 All W N 36 (37) (DB), Chattarbhuj v. Raghubar Dial. (A simple mort¬ 
gage deed contained the following covenant as to repayment of the mortgage 
money:— “Asl arse panch baras men faq rahn kara lenge." — Held thatthe time 
fixed for payment was any time within five years — And hence time not being of 
essence of the contract mortgage could be redeemed even earlier than 5 years.) 

(’15) 2 AIR 1915 Low Bur 95 (96): 28 Ind Cas 264, Ma Nyin v. Kadersan Chetty. 
(’12) 15 Ind Cas 287 (288) : 39 Cal 828 (DB), Puma Chandra v. Peary Mohan. 
(1900) 23 Mad 33 (36), Rose Ammal v. Rajarathnam Ammal. 

(’07) 17 Mad L Jour 83 (84) (DB), RadJia Krishna v. Madhava Naik. 

(’06) 16 Mad L Jour 146 (147) (DB), Chinnasicami Reddiar v. Krishna Reddi. 

6. (’26) 13 AIR 1926 Mad 594 (596): 94 Ind Cas 639, Rangayya Naidu v. Basana 
Simon. 

(’25) 12 AIR 1925 Mad 825 (826, 827) : 90 Ind Cas 138, Narasimha Rao v. 
Seshayya. (Usufructuary mortgage for 55 years.) 

(’16) 3 AIR 1916 Mad 940 (940): 30 Ind Cas 370 (DB ),Chandu v. Koajari Poojari. 
(’15) 2 AIR 1915 Mad 481 (483) : 25 Ind Cas 797 (DB), Dorayya v. Ayyamma 
Charulu. 
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(’25) 12 AIR 1925 Nag 11 (14) : 79 Ind Cas 870, Rama v. Warn an. 

(’10) 8 Ind Cas 707 (708) (Cal), Ramtarak Roy v. Aushotosh Maity. 

(’15) 2 AIR 1915 Cal 699 (700) : 42 Cal 1146 : 28 Ind Cas 450 (DB), Prokash 
Chandra v. Hasan Baboo Bibi. 

(’75) 11 Bom H C R 283 (236) (DB), Lila Morji v. Vasudco. 

(’88) 1 C P L R 1 (2), Urjooni Kunbi v. Harbaji Jagannath. 

(’89) 2 C P L R 241 (241, 242), Bhagwangir (?osm v. Phagu Kirar. (The receipt 
of a portion of the principal money before that time does not give a right to redeem 
prematurely any more than it gives a right to foreclose prematurely.) 

(’86) 8 All 95 (98) : 1886 All W N 13 (DB), Raghubar Dayal v. Budhu Lai. 

('07) 29 All 471 (475): 1907 All W N 133 (DB), Husaini Ehanam v. Husain 
Khan. 

(’09) 4 Ind Cas 407 (408) (DB) (All), Inderjit v. Bharat Singh. 

(’17) 4 AIR 1917 All318(319): 39 Ind Cas 643 (DB), Amir Muhammad v. Wazir. 
{Held, the contract between tjne parties allowed redemption before the expiry of 
the period.) 

(’28) 15 AIR 1928 All 131 (132) : 108 Ind Cas 561 (DB), Shiam Lai v. Jagdamba 
Prasad. (The mere use of the words' ' andar miyad' in the mortgage deed is not 
enough to evidence a contract to the contrary—Some such words as "even before 

the expiry of the period the mortgagor will be entitled to redeem” are necessary 
for such a purpose.) 

(’02) 5 Oudh Cas 148 (149), Fakira Khan v. Badullah Khan. 

(’21) 8 AIR 1921 Nag 22 (22, 23) : 17 Nag L R 202 : 64 Iud Cas 730, Bala v, 
G/msi. 

( 26) 13 AIR 1926 Oudh 552 (552): 97 Ind Cas 919, Shiam Manohar v. Husain*. 
(’23) 72 Ind Cas 931 (936) (Pesh), Dhanna Ram v. Chhabil Das. (Where nothing 
more than a period is specified the onus lies on the mortgagor to prove that he 
can redeem before that period and not upon the mortgagee to show that the mort¬ 
gagor cannot do so—The view that the simple expression "ba mayad" or “la 
mayad ” without qualification means that the time is the essence of the contract 
and that the mortgagor cannot redeem before the expiry of that term is one which 
must be taken as settled law for the North-West Frontier Province.) 

(’35) 158 Ind Cas 409 (409) : 16 Lah 440 (DB), Mahommad Hasan v. Chanda 
Ram. 


(’27) 14 AIR 1927 Oudh 199 (200, 201): 2 Luck 564: 102 I. C. 263 (DB), Khuddu 
lal y. Aisha Jehan Begum. (Those who step into the shoes of the parties to the 
original mortgage contract are entitled to enforce the terms of the contract and are 
also bound by its terms exactly in the same manner as the original parties were. 
If the mortgagor makes a gift of the equity of redemption in favour of his 
daughter, the latter is entitled to redeem as provided in the deed ) 

( (Th 11 1924 Na ® 2 ,° S ( l° 8) : 78 Ind Cas 338 - Barbhagatv. Narayanrao 

(The ordmary presumphon that the tights ol redemption and foreclosure are Z 

r“om y e 1-ict ly a special proTision in the 

'rlternS. 1928 Na8 223 (225) : 109 lDd Cas 195 < DB >' OhMka v. m. 

(425,: 25 m cas 6,6 (db) ' mr M ° ham ™ d 

(’78) 2 Mad 45 (45) (DB), Keshava v. Keshava. (In the case of Kanom .ml oh- 

sees- «rr mpetent 10 th ° - *—~ 

{ '22 km 1929 Mad 339 (341) = 118 Ind C - 733 ana Simon v. w 

(’80) 6 Bom 22 (24) (DB), Vadju v. Vadju. 
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of the Privy Council in Mt. Bakhtawar Begam v. Hussaini Khartum , 7 
“Ordinarily, and in the absence of a special condition entitling the 
mortgagor to redeem during the term for which the mortgage is created, 
the right of redemption can only arise on the expiration of the period 
specified. But there is nothing in law to prevent the parties from 
making a provision that the mortgagor may discharge the debt within 
the specified period and take back the property.” See also the under, 
mentioned cases 8 to the same effect. 

The view that the right of redemption ordinarily arose only on the 
expiration of the specified period was rested on the ground that the 
vight to redeem and the right to forclose were co-extensive and arose 
simultaneously 9 and that consequently, if the mortgagee had no right to 
sue for the mortgage-money, neither was the mortgagor entitled to sue 
for redemption. 10 This view has now been made clear by the amendment 
referred to above, so that where a mortgage-deed provides for a period 
for payment of the mortgage.money, the mortgagor’s right to redeem 
will arise only after the expiry of the period and not before, inasmuch 
as before the expiry of such period the mortgage-money would not be 
“due,” in the sense that the mortgagee could sue to recover it. 11 A suit 


(’29) 117 Ind Cas 819 (820) (All), Tika Ram v. Ram Bharosa. (Where a mortgage 
deed contained a stipulation that the mortgage-money should be paid within a 
certain time, held that, in the absence of a contract to the contrary, the mort¬ 
gagor was not entitled to bring a suit for redemption before the expiry of the fixed 
period.) 

[See also (’73) 5 N W P H C R 128 (130) (DB), Oanesh Rooerw. Deedar Buksh. 
(’03) 27 Mad 26 (28) (DB), Raman Nair v. Vasudevan Namboodripad. (Period 
fixed 59 years—Suit before expiry of 59 years held premature.)] 

7. (’14) 1 AIR 1914 P C 36 (37) : 36 All 195: 41 Ind Cas 84: 23 Ind Cas 355 (PC). 

8. (’22) 65 Ind Cas 273 (274) (DB)(Cal), Jamir Howladar v. Arabjanbibi. (It 
was provided that the mortgagor may redeem before the expiry of the period.) 

(’40) 27 AIR 1940 All 29 (33): ILR (1939) All 990: 187 Ind Cas 485 (DB), Asharfi 
Lai v. Zamir Fatima Bibi. 

9. See cases cited in foot-note (10). 

[See also (1865) 2 Bom H C R 225 (230, 231) : 1 Ind Jur (N S ) 250 (DB), 
Sakharam v. Vithu .] 

10. (’93) 16 Mad 486 (489) : 2 Mad L Jour 272 (DB), Tirugnana Sambandha 
Pandara Sannadhi v. Nallatambi. 

(’80) 5 Bom 22 (24) (DB), Vadju v. Vadju. 

(’25; 12 AIR 1925 Nag 11 (12) : 79 Ind Cas 870, Rama v. Vaman. 

(’21) 8 AIR 1921 Nag 22 (23) : 17 Nag L R 202 : 64 Ind Cas 730, Bala v. Ghasi. 
(’28) 15 AIR 1928 All 131 (132) : 108 Ind Cas 561 (DB), Shiam Lai v. Jagdamba 
Prasad. 

(’86) 8 All 95 (98) : 1886 All W N 13 (DB), Raghubar Dayal v. Budhu Lai. 

(’29) 117 Ind Cas 819 (820) (All), Tika Ram v. Ram Bharosa. 

(’76) 25 Suth W R 10 (11) (DB), Sreemunt Dutt v. Krishna Nath Roy. 

(’69) 11 Suth W R 408 (409, 410) (DB), Khajah Lotf Ali v. Gujraj Thakoor. 
(’30) 17 AIR 1930 All 444 (445) : 124 Ind Cas 412 (DB), Ram Sarup Ahir v. 
Nageswar Tewari. 

[See also (’25) 12 AIR 1925 Oudh 11 (13) : 78 Ind Cas 547 (DB), Guljar Singh 
v. Madho Ram.] 

11. (’32) 19 AIR 1932 All 155 (157) : 134 Ind Cas 459 (DB), Akbar Husain v. 
Shah Ahsanul Hag. 
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for redemption of a mortgage before the amount has become due on the 
mortgage is, therefore, not maintainable even if the mortgagor has 
tendered the amount due with interest up to the expiry of the specified 
period, 12 and even if the mortgagee (where the mortgage is one with 
possession), has done something which he was not authorised to do, but 
which did not destroy or permanently injure the property in any way. 13 

The fact that the time fixed for redemption is very long, will not 
enable the right to be exercised before the expiry of such time, unless 
the provision for such a long time amounts to a clog on redemption or 
is for some other reason not binding on the mortgagor. 14 It has, however, 

12. (1845) 60 E R 424 (424): 14 Sim 427 :14 L J Ch 167 :9 Jur 290: 65 R R 618, 
Brown v. Cole. 

•(’40) 27 AIR 1940 Cal 437 (438) (DB), Abhoy Char an v. Harendra Chandra. 

[See also (’15) 2 AIR 1915 Cal 699 (700) : 42 Cal 1146 : 28 Ind Cas 450 (DB), 
Prohash Chandra v. Hassan Banu Biti.] 

13. (’36) 23 AIR 1936 Oudh 130 (131) : 159 Ind Cas 1052 (DB), Ear Baksh Singh 
v. Alahabir Singh. 

14. (’66-68) 3 Mad H C R 363 (367) (DB), Dorappa v. Mallikarjunudu. 

^’12) 15 Ind Cas 880 (881) (DB) (AH), Ram Prasad v. Jagpur. 

( 25) 12 AIR 1925 All 42 (43) : 80 Ind Cas 728, Naravi v. Jagan. (The rule is not 
affected by the fact that the term fixed is such a long period as 60 years or that it 
is provided in the deed that even after the expiry of the term there should be no 
redemption.) 

<’25) 12 AIR 1925 Cal 105(106): 51 Cal 935: 84 Ind Cas 145 (DB), Durga Cliaran 
v. Poresh Bewa. (Mortgagee in possession—Period of 50 years—Mortgagor allowed 
to redeem after 26 years because the mortgagee’s conduct had become such as to 
make it dangerous to allow him to be in possession for the full period—Relief was 
given on grounds of equity.) 

<’ 19 ) 6 AIR 1919 Mad 819 (820) : 48 Ind Cas 379 (DB), Aga Muhammadally Beg 
v. Venhatappaya. (Period fixed 37 years.) 

< ’?? ) . 23 , AI 5. 193 1 6 0udh 130 ( 131 ) s i59 Ind Cas 1052 (DB), Ear Bakhsh Singh v. 
Mahabir Singh. (Period of 60 years.) * 

<’29) 16 AIR 1929 Oudh 54 (54) : 114 Ind Cas 811 : 4 Luck 203 (DB) Baldeo v 
Eosa». (Where there was a provision in a deed of usufructuary mortgage bv 
which redemption was postponed for 99 years but otherwise the terms as to nte of 
interest, etc were in no way unconscionable — Held, that the contract oould be 

rX“o Q r the term redemption did not amount to a clog on the equity 

<’ 14 L 1 tl t IR m i ° udh 879 (380 > : 25 Ind Ca * 912: 17 Oudh Cas 313, Durga Singh 

LirtTll, HttSSain Khan • < Bat the effect is to unduly postpone 
redemption without any corresponding advantage to the mortgagor and thereare 

circumstances to Bhow thatthe covenants unreasonable and oppressive redemption 

postponement.) ’ ^ 

Abdulla v - Sadulla Khan. 

: 6 Lah l j 394 < 396 ' 3a8 >= 76 ™ o- 

(’36) 23 AIR 1936 Lah 168 (170) : 161 Ind Cas 251 fnm r vi • 

expirv of ten "ah*A" *. • x ln;ere8t ) provided for redemption after the 

of the morteaapd i ft j r. 9 19 say, * en 7***$ during which at least one-third 

Cfc “that it being entirely within the 

by cultivating iustffoL then ? J" 7 P 01,11011 0( the iond or not, he oould, 

the . i, u? one-third ot the mortgaged land in each year, deprive 

in the^ai^J' 8 '■ 6dem L‘ i0n “•‘“gather, and that, therefore, he ton 

Tcare Joltd to a ciron^jl™^ “ lho «**» •« abed 

og n the equity of redemption and was unenforceable.) 

T.P.81. 
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Section 

Note 


been held by the Madras High Court in the undermentioned case 14 ® that 
where the mortgagor covenants that he will pay the mortgage money 

“by” a particular date, he was entitled to redeem at any time before 
that date. 

In the undermentioned case, 16 where a mortgage deed of 186£ 
provided that if the mortgage-money was paid in any Jeth month 
within ten years, the mortgagor might redeem the mortgage, it was 
held by the High Court of Allahabad that the right to redeem arose in 
the first Jeth succeeding the mortgage. This view will not be correct 
under the present section if such a mortgage were executed after the 
amendment. 

Where no period is fixed in the mortgage deed for redemption, 
the right to redeem arises immediately after the mortgage is made. 16 

By the custom of Malabar a kanam enures for 12 years, unless the 
parties thereto provide by express contract, for its redemption at an 
earlier date. 1 ' So also an otti mortgage could not be redeemed before 

(’28) 111 Ind Cas 248 (251) (Oudh), Mt. Dhup Rani v. Clihail Behari. (Term of. 
11 years.) 

(’28) 110 Ind Cas 689 (690) (DB)(Oudh), T/iakur Bakhsh Singh v. Jagdat. (A con¬ 
dition to the effect that the mortgagee was entitled to construct buildings and then 
charge the mortgagor at the time of redemption, that is after fifty years, with the 
cost of the buildings together with 25 per cent, compound interest—Condition held 
not enforceable—Mortgagor allowed to redeem before the expiry of the period.) 
(’21) 8 AIR 1921 All 143 (144) : 62 Ind Cas 985 (DB), Hira Kuar v. Gambhir 
Singh. (Period fixed 40 years — Term held not binding on mortgagor as it was 
inequitable— Held he could redeem earlier.) 

(’82) 4 Mad 113 (118) (DB), Parlathail Subba Rati v. Mankudi Narayana. 
(Iladarawara mortgage (for 60 years) in South Canara—Redemption before expiry 
of term not allowed.) 

(’29) 16 AIR 1929 Lah 523 (523) : 116 Ind Cas 609 (DB), Mela Ram v. Prithvi . 
Chand. 

14a. (’41) 28 AIR 1941 Mad 484 (485) : I L R (1941) Mad 767 : 195 Ind Cas 862 
(FB), Bhagavantulayya v. Venkandhora. 

15. (’37) 24 AIR 1937 All 32 (33, 34, 35) : 116 Ind Cas 473, Bageshari Tewari v. 
Nandoo Singh. 

16. (’13) 19 Ind Cas 291 (292) : 40 Ind App 74 (82) : 35 All 227 (PC), Soiii Ram 
v. Kanhaiya Lai. 

(’07) 17 Mad L Jour 177 (178) (DB), Chengayya v. Pichayya. 

(’12) 15 Ind Cas 287 (288) : 39 Cal 828 (DB), Puma Chandra Sarma v. Peary 
Mohan Pal. 

(’29) 16 AIR 1929 Mad 339 (341) : 118 Ind Cas 105 (DB), B. Simon v. Rangai/ya 
Naidu. 

(’41) 28 AIR 1941 Sind 158 (160) : I L R (1941) Kar 124 : 196 Ind Cas 565 (DB),. 
Rupomal Kodumal v. Mt. Janat. 

[See also (’33).20 AIR 1933 Lah 84 (85) : 140 Ind Cas 855, Bhagwan Sahai v. 
Bhuria. (Where no date is fixed for payment of the mortgage money limitation 
for a suit for recovery of the mortgage debt commences from the date of the 
mortgage.)] . # 

17. (’03) 26 Mad 727 (729) (FB), Kelu Nedungadi v. Krishnan Hair. 

(’02) 25 Mad 452 (453) (DB), Eelappen v. Madhavi. 

(’78-80) 2 Mad 193 (193) (DB), Shekhara Paniker v. Raru Nayar, 

(’82) 5 Mad 310 (313) (DB), Kanara v. Govindan. 

(’87) 10 Mad 192 (193) (DB), Ahmed Kutti v. Kunhamed. 
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the lapse of 12 years. 18 

The principle that the right to redeem and the right to foreclose 
are co-extensive was held not applicable to cases falling under the 
Dekkhan Agriculturists* Relief Act and the mortgagor was held entitled * 
to redeem notwithstanding a period was fixed before which he bound 
himself not to redeem, on the ground that such a contract would 
frustrate the object of the Act. 10 

A default on the part of the mortgagee to perform his part of the 

contract may give rise to a right of redemption on the part of the 

mortgagor before the expiry of the period fixed. This is based on the 

ground that by reason of such default, the mortgagor is entitled to 

rescind, under Ss. 89 and 54 of the Contract Act, the contract on his 

part to wait till the expiry of the period fixed and is entitled to claim 

redemption on such default. 20 Thus, where the mortgagee undertakes 

to make certain payments towards dues payable by the mortgagor 

and defaults in doing so, the mortgagor can redeem the mortgage 

notwithstanding that the period specified in the mortgage has still to 
run. 


It has been seen in Note 3, that the right of the mortgagor to 

demand possesion from his usufructuary mortgagee after the mortgage 

has been paid off is not a right to redeem and does not fall within 

this section, but under S. 62 , cl. (a). Such a right can be exercised, where 

the mortgagee is authorised to pay himself the mortgage-money from 

he rents and profits of the property, as soon as he is so paid off 

although a term has been fixed in the mortgage document for payment 
and such term has not expired. 22 y * 

(’06) 29 Mad 501 (506): 16 Mad L Jour 358 (DB) Vvthilinaam 7~ 

srjssaiifisr *■■■■ 

COWad 300 (302) : 17 Mad L Jour u» (DB), Oopatan Nair v. KunHan 
«9. 182 6 Bom ,34 P f 

SaLaley P^Stofv. Sh^Saru^ ^ 8 98 ^ ^ 7? ° 5 2 Luck 279 (M). 
VrZl fL “ dh 12 (13 ' U):98 “ 770 = 2 **(DB), Staley 

for Rs. 599-15-0 for ten years, and aU but Rs fin i a 7 ° f conditiona l ^ 
for payment to prior incumbrancers ** 

incumbrancers, and the plaintiffs, the vendees from mn* ^ DOt Up the prior 
of the mortgage before"the e*pi£7to n 

the defendants not having performed what L, «. H ' *?' th&t ®^ mtable grounds 

tract, the plaintiffs should be to rLlm w paxt of the °° n ’ 

stipulated for.) 10 redeem Mote the expiry of the ten years 

(’26) 12 AIR 1925 Mad 825 (8271 • 90 n , %T 

[But see (’66) 1 Agra 91 (93) (DB) M r? * 38, ^ arasim ha Rao v. Seshayya. 

—L. 
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6. Right of redemption, how exercised. — In order to 
entitle the mortgagor to require the mortgagee to do any of the things 

^ referred to in the section, it is necessary that_ 

(1) there must be a payment or tender ; 

( 2 ) such payment or tender must be of the mortgage-money ; 

(3) such payment or tender must be made at a proper time and 

place ; and 

(4) such payment or tender must be made to the “ mortgagee." 

7. “Payment. ” — A “payment” must be made in the current 
coin of the realm or currency notes unless the mortgagee accepts some 
other form of payment. 1 If the debt is contracted in any particular 
currency it must be re-paid in that currency or its equivalent. 2 Where 
the contract was that the money which was borrowed in sikka rupees 
should be repaid in British currency calculated according to the face 
value of the coin, it was held that the repayment must be in such 
currency as so calculated, and not the value of the metal in the sikka 
coins borrowed. 3 A settlement of accounts between A and B in which the 
amount received by A on behalf of B is given credit to and a balance is 
struck, is equivalent to payment of the amount by A to B. 4 Where 
A received from B, as collateral security for a debt, a bill drawn by C 
upon D but failed to present it at maturity, it was held that A’s laches 
made the bill equivalent to payment as between A and B. 6 

Under the English law, the lapse of 20 years without any demand 
for the debt due will give rise to a presumption that the debt had been 
paid. 6 There is no such rule in this country, but under S. 114 of the 
Evidence Act, such a presumption may arise. 

Where no stipulation or covenant has been made between the 
contracting parties as to the payment of the sum borrowed, the lender 
is entitled both under the English as well as the Indian law, to decline 
to receive the sum due to him in instalments; he can claim that the 
whole sum due be paid at one and the same time.' 

A memorandum on a mortgage document that a certain amount 
has been paid towards the mortgage does not require to be registered 
under S. 17 of the Registration Act, 1908, and is admissible in evidence 
without registration. 8 But an endorsement not only that a certain 

Note 7 

1. (1900) 24 Bom 619 (621) : 2 Bom L R 452 (DB), Ragho v. Hari. 

2. (’92) 16 Bom 599 (602, 603) (DB), Trimbak Jivaji v. Sakharam Gopal. 

3. (’09) 2 Ind Cas 469 (471, 474) (DB) (Bom), Eiralal. v. Narsilal. 

4. (1861) 30 L J Q B 308 (313) : 1 B «t S 424 : 4 L T (N S) 547 : 129 R R 629, 
Holland v. Russell. (A giving of such credit in an open account between A and B 
may not however be a payment.) 

5. (1863) 143 E R 630 (631) : 14 C B (N S) 728 : 32 L J C P 266 : 8 L T 636 : 11 
W R (Eng) 834, Peacock v. Pursell. 

6. (1786) 99 E R 1089 (1089) : 1 T R 270, Oswald v. Leigh. 

(1807) 170 E R 864 (864) : 1 Camp 27 : 10 R R 621, Colsell v. Budd. 

7. (’02) 24 All 461 (463) : 1902 All W N 135 (DB), Behari Lai v. Ram Ghulam. 

8. (’86) 9 All 108 (115) : 1836 All W N 310 (FB), Jiwan Ali Beg v. Basa Mai 
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amount has been received but that the mortgage has been extinguished 
must be registered. 0 

8. “Tender." — See Notes on Section 84. 

9. The payment or tender must be made at the proper time and 

place. — As to what is the proper time and place for payment or 
tender, see Notes on Section 84. 

10. The payment or tender must be of the mortgage- 
money. — As to what is “mortgage-money” see generally Note 17 on 
section 58. 

The interest on the principal money is part of the mortgage-money 
and is a charge on the estate. 1 It will also include the costs incurred by 
the mortgagee under the provisions of section 72. 2 


(’20) 7 AIR 1920 Mad 742 (744) : 43 Mad 803 : 60 Iud Cas 255 (DB), Neelamani 
Patnaik v. Sukaduva Behara. 

(’71) 7 Mad H C R 1 (4, 5) (DB), Venkatrama v. Chinnathambu. (Per Innes, J.) 
(’04) 27 All 305(307): 1904 AllWN266(DB),Gan 3 oBafcs/iv. Jagannath. (Endorse¬ 
ment showing receipt of part of mortgage money and stating that the claim against 
a portion of the property is released—Endorsement does not require registration.) 
(’28) 15 AIR 1928 Mad 302 (383) : 107 Ind Cas 808 (DB), Ramanathan Chettiar 
v. Sethuram Madige Rao. 

(’28) 15 AIR 1928 Mad 1050 (1051): 112 Ind Cas 559 (DB), Kandasicami Chettiar 
v. Pakriswami Pillai. 

[ See also (’32) 19 AIR 1932 Mad 141 (142) : 136 Ind Cas 317 (DB), Suppan 
Chetli v. Yegnanarayana .] 

9, (’27) 14 AIR 1927 Lah 237 (237) : 100 Ind Cas 129, Labhu Ram v. Sazawar. 

(Although unregistered endorsement that the debt is extinguished is inadmissible 

m evidence, other evidence as to the full amount of mortgage amount is ad¬ 
missible.) 

Note 10 

1. (’29) 16 AIR 1929 All 411 (413): 119 Ind Cas 439, Faquir Pasi v. Behari 
Kunatgar. (The expression “mortgage-money" in S. 60 is to be construed as the 
principal money and interest of which payment is secured for the time beine ) 

19 ™ i * 191 ®™ 46 (48 < ) : 46 Cal 448 : 52 Ind Ca3 433 < DB ). Site NathQhose 
v. Thakurdas Chakravarty. 

(’27) 14 AIR 1927 Lah 817 (819): 103 Ind Cas 752 (DB), Badhawa Ram v. Akbar 


(’27) 14 AIR 1927 Lah 850 (850): 103 Ind Cas 124 (DB) Sheo Ram v jl/W Pni 

(’28) 15 AIR 1928 Oudh 273 (275) : 3 Luck 459 :112 Ind ciTsi (M) tom 
Ratan Led v. Adilya Prasad. K h 

1 DWCfcSd! 928 I ^ h 624 <624) : 7 L “ h 659 = 96 Ind Cas 477 (DB >' Man 0 h ' ». 

(’26) 13 AIR 1926 Lah 530 (532)! 92 Indflft_q 7 fi 9 T nAh* o**. * « , 

<'H 7 1929 ^ 

[S Z«iZh 23> 10 1923 Lah 687 (S88): 75 “ C “ 788 (DB). Labbu Bam 

(•20) IWo'lI tm ( 271 ) : Kft ““ 622 ’ BonwariUU v. Kalin Khan. 

•21 8 IS 1921J ^ d , Ca9 678 ' Obamhiam Das v. itubarik. 

Bagna^n (862) 1 67 M 8 « (DB). Akbar Hussain v. 

„ ( ' l9)8 ™ 508 ( 604 > W *»«r Husain v. I m tia, Fatima J 

«■ — • - - 

M ] ah 4111 1922 1811 252 (254): 68 Ind Cas 755 (DB). Z'tparam v. Jawstnda 
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Parties may, however, by agreement exclude the interest from 
being a charge on the mortgaged property. Thus, where the mortgagor 
stated, I shall pay the interest from my own pocket,” it was held that 
the interest was not a charge on the property . 3 Similarly, where the 
deed provided for redemption on payment of the principal only and 
the provision for interest was disconnected from the clause regarding 
redemption, it was held that the mortgagor could redeem on payment 
of the principal only. 3a A mortgage provided that “until delivery of 
possession” the mortgagor will pay interest. Possession was delivered 
at once. It was held that the interest referred to was only payable until 
delivery of possession and the mortgagor was consequently entitled to 
redeem on payment of the principal money only . 4 Where a usufructuary 
mortgagee is unable to get possession owing to the default of the 
mortgagor, he will be entitled to interest, whether described as interest 
or as damages for breach of the covenant to deliver possession . 43 Where 
a usufructuary mortgagee entitled to possession or to interest in case he 
failed to get possession owing to any defect in the title of the mortgagor 
allowed the mortgagor to remain in possession, it was held that he lost 
his right to interest by his acquiescence . 6 A mortgage bond provided 


3. (’17) 4 AIR 1917 All 165 (165) : 37 Ind Cas 95 (DB), Ali Ahmad v. Kalka 
Prasad. 

3a. (’24) 11 AIR 1924 Lah 273(275): 71 Ind Cas 801 (DB), Jawala Singh v. Teja 
Singh. 

[See also (’17) 4 AIR 1917 Lah 31 (33) : 1917 Pun Re No. 98 : 41 Ind Cas 59 
(DB), LokChandv. Hazar Khan. (Usufructuary mortgage for Rs. 700—Interest 
on Rs. 420 to be recovered by the usufruct — Rs. 280 to carry interest to be paid 
half yearly — Mortgage redeemable simply on payment of mortgage-money — 
Interest is not charge on property — Mortgage redeemable on payment of princi¬ 
pal money only.) 

(’25) 12 AIR 1925 Lah 182 (182): 79 Ind Cas 24 (DB), Ramji Lalv.Minshi Lai.] 

4. (’02) 24 All 521 (531) : 29 Ind App 148 (PC), Raja Pertab Bahadur v. 
Gajadhar. 

4a. (’23) 10 AIR 1923 All 377 (378) : 71 Ind Cas 382, Janki Ram v. Misri Lai. 
(’32) 19 AIR 1932 Mad 175 (176, 177) : 136 Ind Cas 785, Subramania Aiyar v. 
Panchanda Odayar. 

5. (’04) 27 All 313 (316) : 1904 All W N 273 (DB), Khuda Baksh v. Alim-un- 
nissa. (Security diminished by dispossession of mortgagee of a portion of mortgaged 
property — Mortgagee remaining satisfied with the remaining property and taking 
no steps for a long time to regain possession— Held, mortgagee lost claim to interest 
for the portion lost by his own acquiescence.) 

(’09) 2 Ind Cas 221 (222) : 31 AH 325 (327) (DB), Jhunku Singh v. Chatkan 
Singh. 

(’14) 1 AIR 1914 Oudh 140 (142) : 24 Ind Cas 874, Mata Din v. Ahmad Ali. 

[See also (’12) 13 Ind Cas 156 (157) (DB) (All), Bihari Lai v. Durga Das. (Where 
certain properties were usufructuarily mortgaged but a portion was sold in execu¬ 
tion of a prior mortgage of the mortgagor and the mortgagee was thus deprived 
of possession but the mortgagee without taking any steps in respect of the pro¬ 
perty sold, remained in possession of the remaining property — Held, in a suit 
for redemption by the mortgagor, that the mortgagee was not entitled to claim 
loss of interest sustained by the deprivation of a portion of the properties as the 
mortgagee had acquiesced in the loss.) 

(’27) 14 AIR 1927 Oudh 595 (596) : 100 Ind Cas 180 (DB), Gokul Prasad v. 
Goitri Prasad Singh. (Mortgagee by liis own negligence not taking steps to obtain 

possession.)] 
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that the mortgagor was entitled to redeem at the end of the second 
year by payment of the principal and interest. He brought a suit for 
redemption after the close of the second year alleging that in the 
first half of the second year he had deposited the principal money and 
that for the interest for both years, decrees had been obtained by the 
mortgagee against him. It was held that this was not showing a valid 
tender or payment of the “mortgage-money”, which included the 
interest due . 8 

Where the mortgage provided that, on the happening of a particular 
contingency, the mortgage-money would become payable as if the due 
date had elapsed , it was held that this only accelerated the due date, 
and that the mortgagor was not bound to pay interest on redemption 
up to the original date fixed . 7 

A part-owner of mortgaged property though entitled to redeem his 
share only on payment of a proportionate part of the debt where the 
mortgagee has acquired a share of the mortgagor, must, if he deposits 
or tenders the amount to the mortgagee, tender or deposit the whole 
amount due. The reason is that the amount of the proportionate 
reduction in the mortgage debt is not ascertained at the time, by 
agreement or by the Court . 8 

See also the undermentioned cases . 9 


6. (’89) 16 Cal 307 (309) (PC), Hewanchal Singh v. Jawahir Singh. 

7. (’08) 32 Bom 521 (529, 530) : 10 Bom L R 203 (DB), Bai Ruttonbai v. The 
Fraser Ice Factory Ltd. 

8. ('23) 10 AIR 1923 Mad 533 (534): 47 Mad 7 : 72 Ind Cas 292 (DB), Subba Rao 
v. Balusu Buchi. 


*■ ('29) 16 AIR 1929 All 77 (78) : 113 Ind Cas 750, Bengali Lai v. Bohre Panna 
Lai. (A sum of Rs. 150 was advanced on a mortgage-deed — The mortgagee was 
entitled to possession of the mortgaged property in lieu of Rs. 100 and was further 
entitled to interest on the remaining Rs. 50 at the rate of Rs. 2 — Mortgagor 
undertook to pay entire mortgage money in two years and to obtain redemption 
and in case of default of payment of Rs. 50 together with interest at the stipulated 
rate the mortgagee was entitled to foreolose _ The mortgagor sued for redemption 
on payment of Rs. 100 only —Held an express provision to the effect that redemp. 
tion could not take place without payment of Rs. 60 and interest was not neces¬ 
sary — As the payment of Rs. 50 and the interest thereon formed part of the 
mortgage transaction the amount is mortgage money within the meaning of S. 60 
and must be paid on redemption.) 

<’08) 11 Oudh Cas 323 (325), Ram Din v. Ram Prasad. (This was a suit for 
r^emptmn of a mortgage deed, the material portions of which were as follows: 

That I will pay interest .... year after year, and should there be a default in 
payment of interest for any year, the mortgagee can at once take possession of the 
mortgaged property - That whatever profits may be left after ^ment o he 

r wm b vr° priated b * the J s: 

interest — That whenever I pay off the principal sum and the remaining interest 
the mortgaged property will be redeemed"-The mortgagee did not takeLssession 

^itlXJT w th f, fir8t default - U held? that the mort^ee was 
entiUed to get mterest for the period he was out of possession 1 

^ J ] AI fj, 193 J fi 1 762 * 764 * : 172 Ind0aa 632 (DB), Chaitan Prabash v 
gag^ woufd ^foff ulT^ 6 t Pr ° V f0r 3ti P ulated intere8t and that^ortl 

SE£ 7or wnltfiTSS intere8t ^ Property leased out ™rt- 

covenant in deed and can recover not onl P? T Mortgagee ^ enforc e 

<•17) 4 AIR 1917 Oudh 186 SSh Khan. 


Section 60 
Note 10 



1288 


EIGHT OF MORTGAGOR TO REDEEM 


Section 60 
Notes 11-13 


11. Assignment of mortgage—Equity between mortgagor 
and mortgagee. — Where the mortgagor, though he did not receive 
the full amount of the mortgage, granted a receipt for the full amount 
and left it in the possession of the mortgagee and the latter assigned 
the mortgage for the full amount to another, it was held that the 
mortgagor cannot be allowed to redeem merely on payment of the 
amount actually received by him. 1 


12. The payment or tender must be made to the 
mortgagee —A payment or tender made to the authorised agent of the 
mortgagee is a payment to the mortgagee. One partner is the agent of 
the others and a payment to him is valid discharge of the debt due to 
the partnership . 1 

Where a joint Hindu family is the mortgagee, the karta is the 
agent of the family and a payment to him is a valid discharge of the 
mortgage . 2 Where C executed a mortgage in favour of A and B and, 
subsequently, B, the junior member, gave notice to C that A had ceased 
to represent the family, a payment made to A alone is not a valid 
discharge of the claim of B. 3 A payment to a Hindu minor mortgagee 
may be validly made to his de facto and de jure guardian , 4 but no valid 
payment can be made to a de facto guardian of a Muhammadan minor . 6 

13. “Mortgagee.” — The word mortgagee includes, as stated in 
S. 59A persons deriving title from him . 1 The assignee of a mortgagee 
cannot stand in a different position from that of the mortgagee himself 
although the mortgagor may not have been a party to the assignment . 2 
Where the mortgagor pays the money to the mortgagee without notice 
of the assignment, such payment is binding on the assignee . 3 

Note 11 

1. (1885) 34 W R (Eng) 141 (142) : 31 Ch D 151 (157) : 55 L J Ch 227 : 53 L T 
731, Bicker ton v. Walker. 

Note 12 

1. (’09) 1 Ind Cas 200 (201) (DB) (Mad), Veerasami v. Ibramsa. 

2. (’24) 11 AIR 1924 Oudh 161 (161) : 26 Oudh Cas 286 : 81 Ind Cas 303, Sheo 
Charan Das v. Brij Bahadur Singh. 

(’28) 15 AIR 1928 Cal 125 (126) : 105 Ind Cas 751 (DB), Gulzar Mondal v. Trai - 
lakyanath. 

3. (’14) 1 AIR 1914 All 450 (451) : 24 Ind Cas 88 (DB), Daklini Din v. Bhatoani 
Prasad. 

4. (’27) 14 AIR 1927 Lah 237 (237) : 100 Ind Cas 129, Labhu Ram v. Sazawar. 

5. (’25) 12 AIR 1925 Lah 541 (541) : 85 Ind Cas 632, Abdul Razak v. Abdul 
Rahman. 

Note 13 

1. (’02) 26 Bom 643 (646) : 4 Bom L R 453, Pandurang v. Daddbhoy. 

(’13) 19 Ind Cas 8 (9) : 1913 Pun Re No. 7, Dal Singh v. Bakhshish Singh. 

2. (1866) 16 E R 151 (156) : 3 Moo P C (NS) 397 : L R 1 P C 50 : 35 L J P C 30: 
14 L T (NS) 686 : 14 W R (Eng) 484 : 146 R R 114, Walker v. Jones. 

(’28) 15 AIR 1928 Nag 223 (224, 225) : 109 Ind Cas 195 (DB), Chotcsha v. 
Maktum Bi. 

[See also (’89) 2 C P L R 9 (12, 13), Sadasheo Balkrishna v. Krishna Rao.'] 

3. (’20) 7 AIR 1920 Mad 742 (743) : 43 Mad 803 : 60 Ind Cas 255 (DB), Neela- 
mani Patnaik v. Sukaduva Behara. 

(’24) 11 AIR 1924 Nag 401 (405) : 78 Ind Cas 127, Basant Rao v. Narayan. 
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14. Payment or tender to one of several co-mortgagees. 
— There is a difference of opinion on the question whether a payment 
or tender to one of several co-creditors is a good discharge of the debt. 

In the discussion of this question, it must be noted that the principle 
applicable is the same whether the debt is a personal debt or is a 
secured debt . 1 The contrary view expressed in the undermentioned cases 2 
cannot be accepted as correct. 

In Barber Maran v. Bamana Goundan 3 it was held by the High 
Court of Madras that such a payment was a good discharge. It followed 
the English decision in Wallace v. Eels all* and relied on S. 38 of the 
Contract Act which provides that a refusal of a valid tender by a 
promisor under a contract will discharge him from liability for the 
non-performance of the contract and that a tender to one of several 
joint promisees has the same effect as one made to all the joint 
promisees. Wallace v. Eelsall referred to above decided that one joint 
creditor could receive payment and give a good discharge for the debt. 

The correctness of the decision in Barber Maran's case was 
doubted in some later decisions of that Court , 6 but was approved in the 
undermentioned case 0 and also by a Full Bench in Annapurnamma v. 
Akkayya? That was a case relating to a negotiable instrument but it 
was held that there was no difference in principle between the two 
classes of cases. White, C. J., who was a member of the Full Bench, 
however, differed from the view of the majority and held that one joint 
creditor had no power to give a valid discharge for the debt. He 
followed the view expressed in the English case of Steeds v. Steeds 8 
that co-creditors must be presumed to have distinct interests in the 
debt and to be in the position of tenants in common with reference to 
it. In such a view one of them could not give a good discharge for the 
debt even according to the English law. As regards S. 38 of the Contract 
Act he expressed the view that the presumption was not affected by 
that section which only dealt with a case of tender and not the 
payment of the debt. This Full Bench decision has been followed in later 


Note 14 

1. (’02) 25 All 155 (157, 158): 1902 All W N 216 (DB), Afanzur Ali v. Mahmud, 
unnissa. 

2. (’90) 3 C P L R 15 (16), Sadasheo v. Mt. Kareeman. 

(’05) 1 Nag L R 24 (26), Sambhusa v. Gopal. (3 C P L R 15 followed.) 

3. (’97) 20 Mad 461 (463) : 7 Mad L Jour 269 (DB). 

4 oA 184 °) 10 L J Ex 12 < 15 ) : 7 M & W 264 : 4 Jur 1084 : 56 R R 707 : 8 D P G 
841, 

5. (’02) 25 Mad 26 (38, 39) (DB). Ahinea Bibi v. Abdul Kader. 

,}? 343 ^ 347 ^ (Mad), Ramaswamy v. Mutiivandy Servai. 

(11) 10 Ind Cas 874 (876) : 85 Mad 685 (DB), Sheik Ibrahim v. K. R. Rama 
Iyer. 

#* 1 ? 21 j ( 2l ®)(DB)(Mad), KariChhengamma v. Jatti Kristnamma. 
UU filad 461 followed.) 

7. (’13) 19 Ind Cas 12 (16 to 18) : 86 Mad 544 (FB). 

8^(1899) 58 L J Q B 802 (304) : 22 Q B D 537 : 60 h T 318 : 37 W R (Eng) 


Section 60 
Note 14 



1290 


RIGHT OF MORTGAGOR TO REDEEM 


Section 60 
Note 14 


decisions of that Court , 0 though its correctness has also been questioned in 
a case of the same Court . 10 The Peshawar Judicial Commissioner’s Court 
has followed 11 the Madras view as expressed in Annapurnamma's case. 
As regards the other High Courts, they have generally differed from the 
view that one co-creditor can give a valid discharge for the whole debt . 13 
Thus, it has been held that one co-mortgagee 13 or a co-creditor under a 


9. (13) 20 Ind Cas 792 (795, 797) (DB) (Mad), Appavu Chettiar v. Nanjappa 
Goundan. 

(’25) 12 AIR 1925 Mad 261 (263) : 85 Ind Cas 297 : 48 Mad 693 (DB), Rama, 
sic ami v. Chandra Kottayya. 

(’17) 4 A I R 1917 Mad 269 (270) : 32 Ind Cas 173 (DB), Ponnusami Pillai. v. 
Thyagaraja Pillai. 

[See also (’34) 21 AIR 1934 Mad 656 (657) : 153 Ind Cas 462 (DB), Failesatha 
Banu v. Muhammad Rashidliuddin. (Principle of 19 Ind Cas 12 (FB) (Mad) 
applied where a co-mortgagee purchased the equity of redemption.) 

(’28) 15 AIR 1928 Mad 933 (934) : 112 Ind Cas 501 (DB), Arunachalam Chetty 
v. Ramasamy Ai/yar. (Principle will not apply where there is fraud.)] 

10. (’18) 5 AIR 1918 Mad 29 (30) : 45 I. C. 419 : 41 Mad 637 (DB), Ankalamma 
v. Chenchayya. 

11. (’23) 73 Ind Cas 682 (687, 688) (Pesh), Gulmiran v. Abdul Rahim. 

12. See cases cited in foot-notes (13) and (14) below. 

See also the undermentioned case. 

(’25) 12 AIR 1925 Bom 69 (78) : 49 Bom 245 : 89 Ind Cas 553 (DB), Hirachand 
v. Jayagopal. 

[But see (’86) 9 All 205 (209) : 1886 All W N 279 (DB), Bhup Singh v. Zain- 
uLAbdin. (Co-mortgagee purchasing mortgaged property in auction-sale— Held, 
this operates as discharge of the joint debt.)] 

13. (’10) 8 Ind Cas 837 (840) : 38 Cal 342 (DB), Husainara Begum v. Rahman, 
nessa Begum. (Payment to one would not liberate the debtor against all the 
creditors.) 

(’15) 2 AIR 1915 Cal 528 (528) : 29 Ind Cas 956 (DB), TJmes Chandra v. Dina - 
bandliu. 

(27) 14 AIR 1927 Cal 425 (429) : 101 Ind Cas 530 (DB), Satindra Nath v. Jatin - 
dr a Nath. 

(’34) 21 AIR 1934 Cal 1 (3) : 149 Ind Cas 1062 (DB), Satish Chandra v. Jewan 
Lai. 

(’21) 8 AIR 1921 Pat 27 (28) : 5 Pat L Jour 376 : 56 Ind Cas 403 (DB), Abbas v., 
ilfisri Dal. 

(’20) 7 AIR 1920 Pat 464 (468) : 5 Pat L Jour 151 :55IndCas841 (DB), Banamali 
Satpathi v. Talua Ramliari. (Case of co-heirs of same mortgagee.) 

(’21) 3 Lah L Jour 502 (504), Maya Ram v. Habib. 

(’05) 1 Nag L R 24 (26), Sambhusa v. Gopal. 

(’30) 17 AIR 1930 All 98 (98, 99) : 126 Ind Cas 364 (DB), Sukli Lai v. Kanjman. 
(’29) 16 AIR 1929 Pat 704 (704) : 118 Ind Cas 142, Monohar Singh v.Janki Das. 
(’19) 6 AIR 1919 Cal 593 (596) : 49 Ind Cas 63 (DB), Abdul Hakim v. Adyata 
Chandra. 

(’14) 1 AIR 1914 All 518 (519) : 23 Ind Cas 8 (DB), Ram jit v. Khemchand. 

(’04) 26 All 318( 320) (DB), Tamman Singh v. Lachmin. (Joint holders of a mort¬ 
gage decree.) 

(’10) 5 Ind Cas 129 (130) : 32 All 164 (DB), Ram Chandra v. Goswami Rajjan 
Lai. 

(’ 10) 8 Ind Cas 416 (417) : 14 Oudh Cas 45, Hans Singh v. Chet Singh. 

(’19) 6 AIR 1919 All 275 (276) : 41 All 631 : 51 Ind Cas 107 (DB),«7au/mri Singh 
v. Ganga Sahai. (Two mortgagees each having half share in two separate mort¬ 
gages—One taking usufructuary mortgage of whole property and giving discharge 
for both mortgages—Discharge Operative in respect of his share only.) 
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money bond 14 cannot give a good discharge for the debt. According to 
those decisions the decision in Wallace v. Kelsall 16 has been considerably 
shaken by the judgment of Farwell, J., in Powell v. Brodhurst . 1C 

The Madras view does not, it is submitted, appear to be correct. 
The question does not, as stated by White, C. J., in Anna-purnamma 
v. Akkayya , 17 seem to be capable of determination merely on the 
interpretation of ss. 38 and 45 of the Contract Act. It must be decided 
by reference to general principles of law, and it is a well settled principle 
that co-creditors of a debt (secured or unsecured) should be presumed 
to be in the position of tenants-in.common and not joint tenants so 
that one of them cannot give a valid discharge for the debt. As pointed 
out by the High Court of Madras in the undermentioned case 18 this is 
the true position in equity . 19 

In the case of co-mortgagees, the above view would seem to be 
supported by the provisions of S. 45 of this Act, which provides that 
transferees under a joint transfer for consideration are entitled to 


(’30) 17 AIR 1930 All 634 (636) : 128 Ind Cos 439 (DB), Upendra Nath v. Kali 
Charan. (Payments to one of two mortgagees into his private account cannot be 
considered as payments which would reduce the mortgage debt due to the other 
mortgagee and more so where there is a definite separation between the two mort¬ 
gagees.) 

(’18) 5 AIR 1918 Oudh 91 (92) : 44 Ind Cas 621, Ram Datt v. Deota Din. 

(’18) 5 AIR 1918 Upp Bur 19 (21) : 3 Upp Bur Rul 42 : 44 Ind Cas 627, Maung 
Nyan Mo v. Ma Po. 

(’39) 26 AIR 1939 All 600 (601): 184 Ind Cas 862 (DB), Mahomed Bashiruddin v. 
Wahid-uddin. 

(’17) 4 AIR 1917 Lah 443(446): 1917 Pun Re No. 68 : 41 Ind Cas 921 (FB), Mathra 
Das v. Nizam Din. 

(’22) 9 AIR 1922 Lah 64 (64) : 63 Ind Cas 744 (DB), Mt. Mai an v. Tara Singh. 

14. (’02) 25 All 155 (157) : 1902 All W N 216 (DB), Maneur AH v. Malimud-un - 
Nissa. 

( 06) 28 All 252 (255) : 3 All L Jour 49 (DB), Lachman v. Chaturbhuj. (One of 
the joint decree-holders.) 

(’34) 21 AIR 1934 Cal 1 (3): 149 Ind Cas 1062 (DB), Satish Chandra v. Jewanlal. 
(Unless there are circumstances which take the case out of the general rule.) 

(’24) 11 AIR 1924 Cal 710 (713) : 51 Cal 566 : 84 Ind Cas 204 (DB), Biltoar Bibi 
Md, Habibar Rahman . 

[Bui s« (’79) 4 Cal 350 (354, 355): 1 Shorn L R 169 (DB), Aluamudem v. Qrish 
C thunder. 


(’93) 1893 Pun Re No. 60. Daulat Ram v. Abdul Kasim. (Rent paid to one of 
Xr^ord^T kndl0rd9 - £reW ’ tenaQt not liable to ^ over again to the 

(’17) 4 AIR 1917 Pat 82 (84) : 42 Ind Cas 408 : 2 Pat L Jour 520 (DB), Parbhu 

(° mt ‘ Cr r! iU>r m 6qUity Can 8* vea valid receipt to a debtor 
in full discharge of the claims of himself and of the other joint creditors.)! 

15. (1840) 10 L J Ex 12 (15): 4 Jur 1064:7 M & W 264: 56 R R 707 : 8 D P 0 841. 

17 h!nq°T L 1 r Ch i fn j 589 V (1901) 2 Ch 160: 49 W R ( En «) 532 : 84 L T 620 
17. (13) 19 Ind Cas 12 (14, 15) : 36 Mad 544 (FB). 

"^2®° Mad 461 < 464 ) : 7 Ma d L Jour 269 (DB), Barber Maran v. Ramana 


19. (1889) 58 L J Q B 302 (304) : 22 Q B D 537 : 60 L 
378, Steeds v. Steeds. 


T 318 : 37 W R (Eng) 


(1864) 146 R R 349 (352): 10 Jur (N S) 461: 
12 W R (Eng) 926, Matson v, Deanes. 


4 De G J & S 345 : 10 L T (N S) 391: 
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distinct interests in the subject-matter of transfer . 20 Co-mortgagees would 

therefore be entitled to distinct interests in the mortgage, or, in other 

words they are in the position of tenants-in-common with regard to the 
debt and the security. 

A payment to one of two joint creditors between whom it has been 
agreed that the other only shall receive the sum cannot, when made 

with notice of the agreement, be treated as a good discharge of 
the debt . 21 


15. Payment or tender to one of several co-heirs of a 
deceased mortgagee. — Co-heirs, except when they are Hindus 
governed by the Mitakshara law and inherit the property of the male 
ancestor, are in the position of tenants-in-common with regard to the 
property inherited by them. As a general rule one of several co-heirs 
in such cases cannot give a valid discharge of a debt to which they have 
succeeded . 1 

The principle that a payment to one of the heirs of a deceased 
creditor is not a valid discharge has been applied to the case of Hindu 
coparceners, and it has been held that a payment to one of several 
coparceners in respect of a debt in favour of the head of the family is 
not a good discharge . 3 

16. Delivery of deeds. — The delivery of the mortgage deed 
and of all other documents of title by the mortgagee is one of the rights 
of the mortgagor on redemption. But a mortgagee is not bound to 
deliver the deeds until actual tender or payment of the mortgage 
money . 1 

Under the old section the words used were “the mortgage deed, if 
any, to the mortgagor.” The addition of the words in the present 


20. (’05) 1 Nag L R 24 (26), Sambhusa v. Gopal. 

21. (’96) 19 Mad 471 (475): 6 Mad L Jour 115 (DB), Chinnaramanuja Ayyangar 
v. Padmanabha Pillaiyan. 

Note 15 

1. (’02) 25 Mad 26 (39) (DB), Ahinsa Bibi v. Abdul Kader Saheb. 

(’19) 6 AIR 1919 Bom 78 (79) : 43 Bom 487 : 51 Ind Cas 79 (DB), Gulam v. 
Shriram. 

(’03) 27 Bom 292 (295) : 5 Bom L R 91 (DB), Sitaram v. Sridhar. 

(’16) 3 AIR 1916 Mad 1128 (1128) : 29 Ind Cas 586 (DB), Muniandi v. Rama- 
samy. 

(’07) 6 Cal L Jour 383 (395) (DB), Hariliar v. Bholi. 

(’20) 7 AIR 1920 Pat 464 (468) : 5 Pat L Jour 151: 55 Ind Cas 841 (DB), Banamali 
v. Talua. 

(’29) 16 AIR 1929 All 250 (250, 251) : 115 Ind Cas 646 : 51 All 589 (DB), Ram 
Autar Kurmi v. Ghidam Dastgir. (Mahomedan usufructuary mortgagee dying— 
Mortgage debt paid to one of his several heirs without concurrence of others, held, 
does not operate as valid discharge.) 

(’15) 2 AIR 1915 Oudh 29 (30) : 30 Ind Cas 371 : 18 Oudh Cas 154 (DB), Rudra 
Singh v. Jangi Singh. 

2. (’18) 5 AIR 1918 Mad 29 (31) : 45 Ind Cas 419 : 41 Mad 637 (DB), Ankallamma 
v. Chenchayya. 

Note 16 

1. (’22) 9 AIR 1922 Bom 433 (435) : 75 Ind Cas 193, K. C. Mehta v. Cassumbhai 
Keshavji. 
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section "and all documents relating to the mortgaged property which 
are in the possession or power of the mortgagee" brings the section in 
line with the provisions of 0. 34, Rr. 3 to 8 of the Civil Procedure Code 
which provide for the delivery of such documents on payment by the 
mortgagor after the passing of the preliminary decree. 

In England, a mortgagee or his transferee who is being paid has a 
right, until the transaction is completed, to prepare one fair copy of the 
draft deed of re-conveyance or transfer and to charge the mortgagor for 
it. But on payment, he is bound to hand over that and all other copies 
of documents relating to the mortgaged property. 2 

In Wakefield v. Newbon 8 the mortgagee handed over the deeds 
to his attorney. The mortgagor paid the mortgage money in full to the 
attorney but the latter refused to deliver the title deeds until moneys 
due to him by the mortgagee for expenses were also paid. It was held 
that he was not entitled to do so. "A mortgagee cannot” said Lord 
Denman, C. J., “by handing over deeds to his attorney create a new 
lien against the mortgagor in respect of a debt of his own.” 4 

A mortgaged certain property to B who assigned the mortgage to 
C. Subsequently, under an arrangement between A and C, C re-conveyed 
the property to A and A re-mortgaged it to C. It was held that C -was 
bound, on redemption by A, to give back the original mortgage deed 
and the re-conveyance also as title deeds. 6 


Where the mortgagee is, by virtue of other transactions, interested 
in having the title deeds he can ask the mortgagor, as a condition of 
the delivery thereof, to execute a covenant that he would produce them 
when necessary. 0 Again where a mortgagee was decreed to re-convey an 
undivided moiety of the mortgaged property to the mortgagor (a part 
of the debt being satisfied) it was held that the mortgagee was entitled 
to retain the title deeds of the whole property, as his mortgage was not 
fully redeemed, but that he should execute a covenant to produce the 
deeds when necessary. 7 


Where before redemption the mortgagee has destroyed the mortgage 
deed or other documents relating to title, the expenses of procuring 
fresh deeds and copies must be paid by the mortgagee and the amount 
so required must be set off against the mortgage-money. 8 After 

2. (1881) 60 L J Ch 601 (603): 17 Ch D 348 : 29 WR (Eng) 625 : 44 L T 699, 
In re Wade and Thomas. 

W 115 E R 107 ( 108 ) : 6 Q B 276 : 13 L J Q B 258 : 8 Jur 735 : 66 B B 

379. 

E R 169 (171 > : 6 Q B 443 (447) : 14 L J Q B 30 : 8 Jur 
o/i : ob K R 457, Davies v. Vernon. 

(1891) 60 L J Ch 732 (734) : (1891) 8 Oh 145 : 65 L T 249 : 39 W R (Eng) 718, 
*5 ( W °kefuld v. Newbon, (1844) 13 L J Q B 258 referred to.)] 

«' i! 6 1 W B (E ” e) 720 (720 > : 125 R R 97 «. Budton V. Malcolm 

• ( ) 63 E R 840 (340): 8 Jur 140 : 1 Coll 0 C 103 : 13 L J Ch 239 ; 66 R R 

Ay, Capper v. Ternngton. 

8* ( 184 si ™ f {854) : 2 Sm & 174 : 97 R R 161, Yales v. Plumbe. 

Hornby v! Jfaktam 1 ^ 5 16 ^ 325 ? 12 Jut 825 : 80 R R 82 : 60 E R 899 * 
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redemption, if the mortgagee is unable to deliver the deeds on the 
ground that they have been destroyed or lost, the mortgagor is entitled 
to compensation for such loss or destruction. 9 But he cannot be 
compelled to give any security for it in the absence of a special provision 
in the decree to that effect. 10 

• 

The loss of the deeds will not, however, deprive the mortgagee of 
his right to recover his debt. But where no such loss is established he 
cannot recover unless he produces the bond. 11 In an old case, 12 where 
the mortgagee had fraudulently destroyed the deed in order to deprive 
the mortgagor of the equity of redemption and it was impossible to 
determine in the absence of the document, what amount was due, it was 
held, that the mortgagor could recover the property without any 
payment. 

Where the mortgagor gave the mortgagee six months’ notice of his 
intention to pay off the mortgage, but did not pay the amount until 
after the time limited by the notice by reason of the fact that the 
mortgagee had lost the title deeds and did not furnish any indemnity in 
respect of it, it was held that the mortgagee was not entitled to claim 
interest after the end of the six months, the delay having been due to 
his default, and that he should give indemnity for the loss of the deeds. 13 

17. Delivery of possession. — Where the mortgagee is in 
possession of the mortgaged property, the mortgagor is, on redemption, 
entitled to get back the possession of such property 1 in the same state 
as it was at the time of the mortgage, the principle being that the 
mortgagee should, on redemption, plane the mortgagor, in the same 
position in which he was immediately before the execution of the 
mortgage. Thus, where the mortgaged property was a kotali with an 
exit, the mortgagee cannot block it and deliver possession of the 
property in that state. 2 

9. (1853) 22 L J Ch 1063 (1064) : 11 Hare 49 : 17 Jur 708 : 90 R R 564, Brown 
v. Sewell. 

(1848) 60 E R 899 (900) : 16 Sim 325 : 12 Jur 825 : 80 R R 82 : 17 L J Ch 471, 
Hornby v. Matcham. (Compensation may be granted for the damage done to the 
estate by such loss.) 

(’22) 9 AIR 1922 Mad 299 (300) : 70 Ind Cas 529 (DB), Marath Sivaraman v. 
Sesha Patter. 

10. (’96) 12 Mad L Jour 63 (63, 64) (DB), Subbaraya Iyer v. Padhmanabha 
Vadhyar. 

11. (’26) 13 AIR 1926 All 741 (743) : 97 Ind Cas 82 : 48 All 78 (DB), Mahomed 
Zafar v. Zahur Husain. 

12. (’64) 1 Bom H C R 177 (180) (DB), Abdulla v. Muhammad. 

13. (1847) 60 E R 725 (726) : 15 Sim 531 : 11 Jur 742 : 74 R R 148, Midleton 
(Lord) v. Eliot. 

Note 17 

1. (’21) 63 Ind Cas 114 (115) (DB) (All), Tamesliwar Prasad v. Maharaj Singh. 

2. (’08) 4 Nag L R 57 (59), Bali Ram v. Ram Rao Maliratta. (Where an absolute 
occupancy tenant made a valid usufructuary mortgage of his holding, and after¬ 
wards surrendered his rights in the tenancy to the landlord, it was held that the 
landlord acquired the equity of redemption of such holding and that the landlord’s 
mere acceptance of rent from the mortgagee in possession did not extinguish his 

right of redemption.) 



EIGHT OF MORTGAGOR TO REDEEM 


1295 


The obligation to give back possession on redemption ceases, 
however, if the mortgagee has himself been evicted by a title paramount. 3 
It does not arise at all if the mortgagor had not delivered the property 
to the mortgagee under the mortgage, 4 nor if the mortgagee has not 
received the whole amount of the mortgage. 5 The mortgagee cannot be 
heard to say that he does not know what has become of the mortgaged 
property. 0 If the property has been lost through his negligence, he is 
liable to account for it to the mortgagor. 7 It has been held in England 
that if a mortgagee so deals with the mortgaged property as to render 
it impossible for him to restore it on full payment, he will be prevented 
from suing at law to recover his mortgage money. 8 


It is the duty of the mortgagee or those who have held as his 
assignees to identify fully the property mortgaged and if he or they 
fail to do that, they will come within the principle of Waite v. Conyers , to 
namely, that “the Court in cases relating to the confusion of boundaries, 
proceeds upon the same principle as it does where an agent or bailiff, 
or any other person, who is under an obligation, expressed or implied, 
to keep his own property separate from the property of another, mixes 
them together; for under such circumstances he will have the onus 
thrown on him of distinguishing his own property, and if he is unable 
to do so, the other person will be entitled to the whole property.” 0 
Section 63 provides that where mortgaged property in possession of the 
mortgagee has, during the continuance of the mortgage received any 
accession , the mortgagor, upon redemption, shall, in the absence of a> 
contract to the contrary, be entitled to such accession. The mortgagee 
will be bound, thus to deliver possession not only of the property 
originally mortgaged but also of the accession. In the undermentioned 
case 10 the High Court of Allahabad held that a mortgagee in possession 
should hand over to the mortgagor on redemption all the lands of which 
he has got possession in his capacity as mortgagee even though some 
of them did not form part of the property originally mortgaged. 

The expression “where the mortgagee is in possession of the 
mortgaged property” means where the mortgagee is in possession by 


20 Lah 239 ( 24 °) : 67 Cas 763, Mehman Singh v. Nihal. 

3 Bakhsh Sil*t 765 (?66) : 16 ° Udb CaS 199, BaSant Sxngh v - *«««*«■ 

B P2o! JaIR 1 !^ 0 ?^ 36 ,! 3 !!; 54 L 313 ’ ***** Singh v. Kashi Prasad . 

Hu£L. ( 4) : 65 lDd CaS 508 > Mansab Ali Sahhawat 


fill! !??LR 152 (163) (DB), Ramchandra v. Mukund. 

^ what t^ htbiMv 0 ^ V ' i haJi SadashiV Vaish *mpayan. (The question as 
£ bd y ,° f ^V^tgagee is to account for the properties of which he 

W d te determined ^ the suit for redemption itself and not 

oe left to be decided in a separate suit.) 

8 ; E R 136 <187) : 27 Beay 349 : 28 Bea ' : 122 R R 426, Palmer 

s'Von.q’n W T * » L 0 488 ! 1 Eden 331 : 2 Cox 960. 
li , l58) (DB) ' Bamchanira v. Mukund. 

y.ShuLr-ulS, M4 (446): 48 AU 162 ! 78 Ind Cas 1028 (OB). Dildar 
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virtue of the contract of mortgage. Where the mortgagee not being 
entitled to possession under the mortgage enters into possession wrong, 
fully, he camiot insist that the mortgagor cannot sue for possession 
without redeeming the mortgage. 104 In Hub Ali v. Wazirunnissa, 11 a 
mortgagee by conditional sale took possession of the mortgaged property 
without instituting the necessary proceedings for foreclosure under the 
Bengal Regulation XVII of 1806. It was held that his entry into possession 
was wrongful and that the mortgagor could sue for ejectment without 
suing for redemption. 

18. Re-transfer of mortgaged property. — In an English 
mortgage or a mortgage by conditional sale, the mortgagor has a right, 
on redemption, to have the property re-conveyed to him. 1 In England 
even if the mortgagee cancels the mortgage the legal estate is not 
revested in the mortgagor in the absence of a regular transfer deed, 
even though the cancellation operates as a release of the mortgage. 2 
This principle does not apply in this country. The mortgagor is the 
legal owner of the property whether it is re-conveyed to him or not. The 
re-conveyance is merely a useful protection for the mortgagor. 3 

As has been seen in the Notes on S. 54, the buyer in a contract for 
sale must tender a conveyance for execution by the seller. On this 
principle the mortgagor, who is entitled to a re-transfer, and who, 
therefore, stands in the position of a buyer must tender a proper 
conveyance to be executed by the mortgagee. Where the conveyance 
tendered contains incorrect recitals the mortgagee is entitled to refuse 
to execute the re-conveyance so tendered. Where, however, there are no 
recitals at ali and all persons interested in the equity of redemption, 
concur in the conveyance tendered, the mortgagee cannot refuse to 
execute it. 4 

This section deals with the right of the mortgagor to obtain a 
re-conveyance on redemption. Section 91, however, provides that persons 
other than the mortgagor, and referred to therein, are entitled to redeem. 
Where in the case of an English mortgage or a mortgage by conditional 
sale, a person other than the mortgagor redeems the mortgage, he will 
also be entitled to claim a re-transfer of the property. 6 Where the 
mortgagor transfers his equity of redemption to another and there is no 

10a. (’35) 22 AIR 1935 Pat 174 (175) : 156 Ind Cas 341 (DB), Muni Lai Seth v. 
Mahabir Ram Halwai. 

11. (’06) 28 All 496 (508) : 33 Ind App 107 (118) (PC). 

Note 18 

1. (1866) 35 L J P C 30 (36) : L B 1 P C 50 : 14 W R (Eng) 484 : 3 Moo P C 

397: 14 L T (N S) 686 : 146 R R 114, Walker v. Jones. 

(1803) 149 R R 711 (711) : 1 Sch & Let 176, Schoole v. Sail. 

2. (1738) 26 E R 328 (328) : 1 Atk 520, Harrison v. Owen. 

3. (’03) 25 All 446 (454) : 1903 All W N 150 (DB), Dina Nath v. Lachmi 
Narain. 

4. (1868) 16 W R (Eng) 876 (876) : 3 Ch App 365, Hartley v. Burton. 

5. (1869) 38 L J Ck 566 (567) : L R 8 Eq 217 : 21 L T 287 : 17 W R (Eng) 1001, 

Pearce v. Morris. 
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personal liability to pay, be is no longer a "mortgagor” and cannot 
claim to redeem the mortgage. 6 

In England, a mortgagee, after tender of the mortgage amount is 
not bound, after he has notice of a puisne mortgage to re-convey the 
property to a nominee of the mortgagor without the consent of the 
puisne mortgagee. 7 

The ordinary rule in England is that the mortgagor must bear the 
costs of the re-conveyance. 8 The reason is that the mortgagor asks in 
equity to be relieved of the legal consequences of his own act (which 
has made the mortgagee absolute owner at law); and while on the one 
hand the Court of equity preserves the right to redeem, it will on the 
other hand allow redemption on terms which are fair. 0 This section also 
requires that the re-conveyance is to be at the cost of the mortgagor. 10 

19. “Mortgaged property.’* — “Mortgaged property” means 
such interest in specific immovable property as the mortgagor has 
offered as security, whatever that interest may be. It would include the 
mortgagee-right under a mortgage and consequently the “mortgaged 
property” in the case of a sub-mortgage is the mortgagee-right 
mortgaged to him. 1 The sub-mortgagee can sue to bring to sale the 
mortgagee-right alone. 2 It would follow that the mortgagee can sue for 
redemption of his sub-mortgage. 3 A sued B, the mortgagee, and C, the 
sub-mortgagee, for redemption. B died and his legal representatives 
were not brought on the record. It was held that there was no privity 
between the mortgagor A and the sub-mortgagee C and that, therefore, 
the suit abated, on the death of B. 4 


6. (’21) 8 A I R 1921 Mad 51 (53) : 62 Ind Cas 291 (DB), Govinda Padayachi v, 
Lokanatha Aiyar. 

7. (1915) 84 L J Ch 814 (816), In re Magneta Time Co., Ltd.; Molden v. Tin 
Company. 

(1900) 17 T L R 5 (5), Corbett v. National Provident Institution. 

8. (1912) 81 L J Ch 259 (264): (1912) 1 Ch 323 : 105 L T 867, Webb v. Crosse. 
(1886) 34 W R (Eng) 600 (602): 31 Ch D 582 : 55 L J Ch 576 : 54 L T 696 

National Provincial Bank of England v. Games. ' 

(1848) 67 E R 1251 (1252): 6 Hare 473 : 18 L J Ch 43: 12 Jur 1083: 77 R R 193 
King v. Smith. 

f* 1 Ch 823 ( 32Q ): 81 L J Ch 259 : 105 L T 867, Webb v. Crosse. 

» l 0) xr 0* 193 o B ° m 401 (406) : 128 ^ Cas 882 ( DB >. Badruddin Abdul 
Rahim Mukhan v. Sitaram Vinayalc. 

(•02) 23 Bo “ J43 (648) : 4 Bom L R 453, Pandurang v. Dadabhoy. 

[See aiso ( 26) 13 AIR 1926 Sind 145 (149) : 91 Ind Caa 87 : 20 Sind L R 277 
Sulleman v. Esso.] ' 

« , Note 19 

oilVlWJ 3 . 85 <M5, 401) : 4 AU L Jour 273 ( FB )' tom Shankar Lai y. 

” 273 (FB) ' Bam 

^ Yin^^Hman^ ^ 5 ^ : 2 Upp Bur Bul 89 : 32 ^ Cas 606 « Hla 
Vwal LIP. v 22 5° m 424 ! 425 - 426 ! : 68 Ind 741 (DB), Ganesh More . 

his Bub mortffacG e °?' th . al Baranjpe. (In a suit by a mortgagee to redeem 
proper part^f 8 h 0ngma mort 8 a « or * not a necessary party but may be a 

4. (’96) 20 Bom 549 (552, 568) (DB), Padgaya v. Baji Babaji. 
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20. Right to registered acknowledgment. — Instead of 
requiring the mortgagee to re-transfer the mortgaged property, the 
mortgagor may require him to execute an acknowledgment in writing 
that any right in derogation of his interest transferred to the mortgagee 
has been extinguished. Such acknowledgment should, if the mortgage 
is for more than one hundred rupees, be necessarily registered under 
S. 17 (l) (b) of the Registration Act, 1903. 1 If the mortgage is for less 
than one hundred rupees, such acknowledgment is not compulsorily 
registrable under the Registration Act. This section, however, provides 
that if the mortgage has been made by a registered instrument, then the 
mortgagor is entitled to have a registered acknowledgment, irrespective 
of the consideration for which the mortgage was executed. Consequently, 
where the mortgage has been registered, the mortgagee cannot refuse to 
give a registered acknowledgment on the ground that the acknowledg¬ 
ment is not compulsorily registrable under the Registration Act by 
reason of the mortgage being for less than one hundred rupees. 

21. Proof of redemption. — There is no particular form in 
which redemption is required to be made. It is not necessary that there 
should be a registered deed to that effect. It can be evidenced by other 
facts and the conduct of the parties. Thus, where the mortgagor sold his 
property to the mortgagee and the sale price, equal to the mortgage- 
money, due on the date, was appropriated by the mortgagee towards 
the mortgage in his accounts, it was held that the sale deed and the 
conduct of the parties were sufficient proof of redemption of the 
mortgage. 1 An unregistered receipt, however, falling under S. 17 (l) (c) 
of the Registration Act, cannot be used as evidence of redemption of a 
mortgage. But it can be considered as evidence of the fact that on a 
particular date, a particular amount has been paid and, coupled with 
other circumstances, such as delivery of possession, it can be good 
evidence to show that the mortgage has been redeemed in fact. 2 

22. Extinguishment of right to redeem by act of parties* 
_The act of the parties sufficient to extinguish the right to redeem 

Note 20 

1. (’84) 6 All 335 (339, 340) : 1884 All W N 107 (DB), Imdad Hussain v. Tasad- 
duk Hussain. 

(’26) 13 AIR 1926 All 693 (694): 48 All 705: 97 Ind Cas 162 (DB), Jtoala Prasad 
v. Mohan Lai. 

(’76) 1 Bom 197 (200) (DB), Mahadaji v.Vyankaji. (Case under Act XX of 1866.) 
(’77) 2 Bom 489 (492, 493) (DB), Basaica v. Kalkapa. 

(’83) 7 Bom 123 (124) (DB), Ramapa v. Umanna. 

[ See also (’96) 19 Mad 288 (290) (DB), Uppala Kandi v. Kunnam Mithal. (A 
receipt given by a mortgagee purporting to extinguish the mortgage requires 
registration under S. 17 of the Registration Act.)] 

[But see (’80) 4 Bom 235 (238) (DB), Shidlingapa v. Chenbasapa. (Case under 
the Registration Act of 1877.) 

(’81) 5 Bom 181 (183) (DB), Annapa v. Ganpati. (Do.) 

(’07) 9 Bom L R 254 (257, 258) (DB), Mahamad Kasam v. Ranu. (Do.) ] 

Note 21 

1. (’34) 21 AIR 1934 Oudh 98 (99) : 148 Ind Cas 68 (DB), Kunj Behari Lai v* 
Bishesliwar Singh. 

2. (’19) 6 AIR 1919 All 94 (94) : 54 Ind Cas 117, Basdeo v. Behari Lai. 
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must be such as shows a release of the right of redemption by the 
mortgagor. A mere acquiescence or silence where the mortgagee is 
claiming as owner 1 or a mere mutation of names in the revenue 
registers 1 ® is not sufficient to operate as an extinguishment of the right 
to redeem. Further the act of parties must mean acts to which both 
the mortgagor and mortgagee are parties. 2 

A deposit by the mortgagor of the mortgage money under S. 83 
does not extinguish the right of redemption where the mortgagee does 
not accept it. 3 


Note 22 

1. (’04) 4 All L Jour 787 (790), Jhabba Lai v. Chhajju Mai. 

(’15) 2 AIR 1915 All 203 (206) : 29 Ind Cas 403, Panna Lai v. Rameshar Sahai, 
(Assertion by the mortgagee alone that he is owner is not sufficient.) 

la. (’34) 21 AIR 1934 Oudh 246 (248) : 9 Luck 657 : 149 Ind Cas 543 (DB), 
Harihar Bakhsh Singh v. Lachman Singh. 

(’ll) 9 Ind Cas 431 (433) (Oudh), Ange Lai v. Jagdish Singh. (Where no steps to 
foreclose a mortgage had been taken, either under Regulation XVII of 1806 or 
under Act IV of 1882, held, that a suit to redeem could not be held as barred 
merely on the ground that the Settlement Officer had expunged the name of the 
mortgagor from the khewat.) 

(’23) 10 AIR 1923 Nag 274 (277) : 72 Ind Cas 121, Rupa Bai v. Rodba. 

(’29) 120 Ind Cas 789 (790) (DB) (Lah), Godar v. Nieam Din. (A mortgagee in 
possession cannot, by getting himself recorded in the revenue papers as owner 
defeat the right of the mortgagor to redeem.) 

[See also (*12) 13 Ind Cas 852 (853) (Lah), Lehna v. Santa Singh. (A person 

entering into possession of land as a motgagee is not at liberty to set up adverse 

possession against the mortgagor, by merely obtaining in his favour mutation of 
name ftB owner.) 

(’26) 13 AIR 1926 Oudh 594 (600) : 97 Ind Cas 922 : 1 Luck 529 (DB), Achcho 
M\rza v. Ahmad Shah. (An order in mutation proceedings entering the name 
of the mortgagee in the place of the mortgagor cannot have the effect of altering 
the legal character of the possession as a mortgagee into that of an owner any 
more than a claim by the mortgagee himself.) 

( 11) 11 Ind Cas 429 (431) (DB) (Lah), Jiwa Khan v. Lahhmi Chand. (Where a 
mortgagee has once got possession of the mortgaged property os mortgagee he 
cannot alter the nature of his possession by a mere assertion, or by a wrongful 

oridnXh* 7 g f ^ £> mself recorded in the register of mutations; nor can the 
original character of the possession as mortgagee be changed by the assertion of an 

“) ° f the Pr0Pfirty ’ UnI ~ th0 alle S e * Purchase is vId ind 

(’08) 1908 Pun Re No. 65:1908 Pun L Re No. 90 Indar v A h , A 

feHto ^ th 1 "" 3 taken / ruitle f foreclosur « Proceedings, cannot, by asUting’ Zm- 
self to be the proprietor and getting mutation in revenue reirds in his favour 

the m^eT *° 80 “ redeeming' 

(’09) 2 Ind Cas 535 (536) : 5 Low Bur Rul 40, Ma Dun v Lu O 

SSSSSr'Ti" 

- *—»«-. - ^ o,his ^ 

\££ 2 A “ 1916 AU 209 (206 > : 29 “ <=as «3, Lai Ramahar 

('Tins Suth V B 363 (364) (DB), Shaikh Muauhur Hovcin v. H«r P.rAad 

\ O&aSg* AU 26 (28 > : 46 411 599 : M Ind Cas 763 (DB), AhmatuUah 
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Again the act of parties extinguishing the right to redeem must be 
one which is independent of the mortgage transaction and not part and 
parcel of it . 4 Otherwise it will be a clog on redemption and consequently 
void. Thus, a condition in the mortgage deed itself that, on default of 
payment on a certain date, the mortgagee shall become the absolute 
owner, will not operate to extinguish the right to redeem on that date . 5 

A purchase by the mortgagee subsequent to the mortgage, of the 
equity of redemption will extinguish the right to redeem . 8 Where, once 
a mortgage is admitted, the onus will, however, be on the mortgagee 
to show that the mortgage has been extinguished by a subsequent sale . 7 

4. (’19) 6 AIR 1919 All 126 (128): 49 Ind Cas 353 (DB), Ram Singh v.Baij Nath. 

5. (’88) 11 Mad 403 (404) (DB), Perayya v. Venkata. 

6. (’19) 6 AIR 1919 All 126 (128) : 49 I. C. 353 (DB), Ram Siyigh v. Baij Nath. 
(’19) 6 AIR 1919 Pat 574(577) : 74 I.C. 202 (DB), Baldeo Singh v. Meghu Singh. 
(’34) 21 AIR 1934 Pat 301 (302) : 151 Ind Cas 55, Santokhi Misser v. Siro Jha. 

[See also (’87) 11 Bom 174 (176,177) (DB), Vishnu Sakharam v. Kashinath Bapu. 
(In pursuance of the stipulation in a mortgage deed that on the mortgagor’s failure 
to redeem within the time specified in the deed it should become a sale, the 
mortgagor executed a razinama without any reservation surrendering the pro¬ 
perty in favour of the mortgagee. The razinama was under the circumstances 
held to have extinguished the mortgagor’s equity of redemption irrespective of 
any ignorance or mistake of law on the part of the mortgagor as to his rights as 
such.)] 

7. (’30) 17 AIR 1930 P C 91 (92) : 11 Lah 199 : 57 Ind App 86 : 122 Ind Cas 316 
(PC), Wali Mahammad v. Mohammad Baklish. 

(’23) 10 AIR 1923 Lah 243 (244) : 81 Ind Cas 336, Joti Parshad v. Rahmat Ali. 
(’15) 2 AIR 1915 Mad 1150 (1151) : 26 Ind Cas 528 (DB), Lakshminarayan Aiyar 
v. Ulayammal. 

(’05) 3 Low Bur Rul 5 (6), Ma Dan Da v. Kyaw Zan. 

(’13) 20 Ind Cas 666 (667) (Low Bur), Ma Shwe Hpe v. Maung Sein. (Where the trans¬ 
action between the parties admittedly began by a simple mortgage and there was 
subsequently a transfer of possession to the mortgagee, it lies upon him to prove 
his right to resist redemption. If he alleges an outright sale, he must prove it.) 
[See also (’25) 12 AIR 1925 Rang 377 (379, 380) : 3 Rang 367 : 90 Ind Cas 1011 
(DB), A. T. A. R. M. M. Chetty Firm v. Mahomed Kasim. (Where land is 
mortgaged without possession and subsequently possession passes to the mortgagee, 
the burden of proving that the transfer in which possession was given was an 
outright sale lies on the person alleging it.) 

(’28) 15 AIR 1928 Rang 44 (46) : 5 Rang 668 : 107 Ind Cas 165 (DB), Maung 
Pwa v. Maung Po Sa. (When land is mortgaged without possession and posses¬ 
sion is subsequently given to the mortgagee the burden of proving that the transac¬ 
tion in which possession was given was an outright sale lies in the first instance, 
on the mortgagee. But in case of long possession the onus should be on the party 
out of possession.) 

(’09) 2 Ind Cas 535 (536) : 5 Low Bur Rul 40, Ma Dun v. Lu O. (When land is 
mortgaged without possession, and possession is subsequently given to the mort¬ 
gagee, the burden of proving that the transaction in which possession was given 
was an outright sale lies in the first instance on the mortgagee.) 

(’10) 8 Ind Cas 610 (611) (DB) (Low Bur), Ma Enin v. Ma Le Me. (Do.) 

(’01) 1 Low Bur Rul 215 (216) (DB), Maung Po Tc v. Maung Po Kyaw. (When 
a transaction begins as a mortgage, then, even though since the date of the mort¬ 
gage, there has been a transfer of possession from the mortgagor to the mortgagee, 
and although the mortgage-deed provides for forfeiture of the property on failure 
to re-pay on demand the amount secured with interest due, there still must be 
sufficient evidence to show that the intention was to transfer the ownership of 
the property. If this be alleged by the mortgagee the burden of proof of suoh 
outright transfer is on the mortgagee resisting redemption.)] 
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Illustrations . 

(1) Where the parties to a mortgage settled their claims under 

it by a compromise under which the mortgage debt was to 
be thenceforward extinguished and the property itself was 
to be divided among the parties in specific shares, and a 
decree was passed in terras of such compromise, it was held 
by their Lordships of the Privy Council that a subsequent 
suit for redemption was barred. 8 

( 2 ) Where a foreclosure decree in the form of a preliminary 

decree was passed to the effect that if the mortgagor failed 
to pay within six months, the mortgage will be foreclosed, 
and the mortgagor not being able to find funds gave up 
possession to the mortgagee who remained in unchallenged 
possession for over forty years, it was held that the 
mortgagor acquiesced in the position that the mortgagee 
was entitled to hold possession of the property as his own 
and that the right of redemption was thereby lost. 9 


(3) Where a mortgage document provided that the mortgagee 

was to become absolute owner after the expiry of five years 
from the date of the execution of the mortgage, if the 
mortgage money was not paid by then, and, after that 
date, the mortgagee applied for mutation and the mortgagor 
consented to it, it was held that the right to redeem was 
extinguished. 10 

(4) A razinama executed by the mortgagor relinquishing all his 

rights in the property in favour of the mortgagee under 
the Bombay Land Revenue Code and a complementary 
kabuliyat executed by the mortgagee in favour of the 
Government may or may not operate as a transfer from 
the mortgagor to the mortgagee. In the former case, the 
deed of relinquishment coupled with the kabuliyat will 
operate as an extinguishment of the equity of redemption. 
In the latter case it will not. 11 


(5) A purchase of the mortgagee right by a co-mortgagor may 

or may not extinguish the mortgage. It depends upon the 

intention of the mortgagor acquiring it. If he intends to 

keep the mortgagee-right separate, the mortgage is not 
extinguished. 12 


8 ; p ( n! 4) J P ° 2 V? ) : 42 0<d 801 : 42 M A PP 1 s 28 Ind 0,3 930 

(EG), Mahomed Musa v. Aghore Kumar Oanguli 

<62 ' 031 : K^raoV^rao 


10. (’13) 21 Ind Cas 87 (87) (All), Ibrahim v. Munshi. 

l b. I’ 2 ®) 13 AIR 1226 Bom 40 ( 41 ) : 4 9 Bom 847 : 91 Ind Cas 849 (DB), Rachappa 

v 0 /??. V * Za *»PP«- (AIR 1914 Bom 123 and AIR 1914 Bom 

124 dissented from.) 

^Falhar^ddi^ 1934 ^ 148 (I44) : 154 ^ Cas 695 ’ Radha Kishan 
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(G) In a case before the Act when an oral transfer was valid 

the handing over by the mortgagor to mortgagee unde^ 

a conditional sale, of an ekrar which reserved a right of 

redemption to the mortgagor was a surrender of the equity 

of redemption and extinguished the right of redemption. 13 

See also the undermentioned case before the Act to a similar 
effect. 14 

23. Purchase by mortgagee at court sale, if extinguishes 
right to redeem. — A mortgagee may_ 

(a) obtain a decree on his mortgage and, at the sale in execution 

thereof, purchase the property with the leave of the Court; 

(b) obtain a decree on a money claim unconnected with the 

mortgage, and, at the sale in execution of such decree, 
purchase the mortgaged property, with the leave of the 
Court; 

(c) purchase without the leave of the Court the mortgaged property 

where it has been brought to sale in execution of a decree for 
money obtained by a third party against the mortgagor. 

Case (a) : —It has been held by their Lordships of the Privy 
Council in Maliabir Pershad v. Macnaghten 1 that the position of the 
mortgagee is the same as that of a stranger purchaser, that he gets an 
irredeemable title and that the equity of redemption is extinguished by 
the purchase. 2 

Case (b) :—Section 99 of the Transfer of Property Act as it stood 
prior to 1908 prohibited a sale of the mortgaged property in execution 
of a money decree obtained by the mortgagee, whether the decree was 
upon a claim connected or unconnected with the mortgage. This was 
also the law under the Civil Procedure Code of 1859. 3 The present 
0.34, R. 14 of the Code of Civil Procedure, 1908, provides that a 
mortgagee shall not be entitled to bring the mortgaged property to sale 
in execution of any decree obtained by him for money in satisfaction 
of a claim arising under the mortgage. It is, therefore, clear that in 
the class of cases contemplated in case (b) above, the mortgagee will get 

13. (1869) 11 Suth W R 151 (152) (DB), Raj Coomar v. Ram Suhaye. 

14. (1868) 10 Suth W R 478 (482) (DB), Runjeet Narain v. Mt. Shuree/oonissa. 

Note 23 

1. (’89) 16 Cal 682 (692): 16 Ind App 107 (PC). 

2. Also see (’99) 23 Mad 227(233): 27 Ind App 17 (PC), Mahomed Mira Ravutlier 
v. Savvasi Vijaya Ragliunanda Gopalar. 

(’01) 24 Mad 96 (110) (DB), Seslia Ayyar v. Krishna Ayyangar. 

(’04) 32 Cal 296 (316) : 32 Ind App 23 (PC), Khiarajmal v, Daim. (Mortgagee 
purchasing mortgaged property benami under a mortgage decree passed on a 
decision of arbitrators on reference to them by the parties during the proceedings 
of the suit on mortgage.) 

3. (’70) 4 Beng L R (0 O) 83 (88), Brajanath v. Gobindamani Dasi. 

(’75) 24 Suth W R 210 (210) (DB), Byjnath Singh v. Goburdhun Ball. 

[See also (’70) 5 Beng L R 460n (462n), Ramlochan Sircar v. Kamini Debi. 
(An injunction against the mortgagee to proceed against the equity of redemption 
was.prayed for and obtained.)] 
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an irredeemable title and the right to redeem would be extinguished. 4 

Case (c). —In this case also the mortgagee will get an irredeemable 
title to the property. 6 

Where the mortgagee purchases the mortgaged property at a court 
sale in execution of his own decree, but without the leave of the Court , 
the sale is not void, but is only voidable, and may be set aside on an 
application under 0.21, R.72 sub-r. (3) of the Code of Civil Procedure. 
The mortgagee will be regarded only as a trustee for the mortgagor in 
such cases and the right of redemption will not be extinguished. A sale 
in contravention of O. 34, R. 14 of the Civil Procedure Code is also not 
void but is only a voidable one 0 and the position of the mortgagee 
purchaser at such a sale until confirmation of the sale is, similarly, 
that of a trustee for the mortgagor. 

A sale may also be set aside if the mortgagee had availed himself 
of his position as a mortgagee to procure some facility or advantage 
leading to the purchase or connected with it. 7 Thus, if a mortgagee in 
possession commits default in paying Government revenue or other 
Government dues or rent to the zamindar and himself purchases the 
property at the revenue or rent sale, the right to redeem is not 
extinguished. 8 


4. ('23) 10 AIR 1923 Cal 121 (129): 76 Ind Cas 241 (DB), Jagadish Chandra Deo 
v. Bhubanesivar Mitra. 

[Sec also (’13) 20 Ind Cas 523 (525) : 7 Sind L R 11 (DB), Nur Mahomed v. 
Kessumal. (Section 99, T. P. Act, had never been applied to Sind.] 

5. (’04) 7 Oudh Cas 307 (311) (DB), Thakur Durga Singh v. Seth Jai Dayal. 

(’04) 32 Cal 296 (316) : 32 Ind App 23 (PC), Ehiarajmal v. Daim. (Mortgagee 

contrived to get the property by purchasing it in the name of a third person first 
and then getting it transferred to the son and gomasta of the mortgagee.) 

(’04) 27 Mad 428 (429) (DB), Ikkotha v. Chakkiamma, 

(’01) 24 Mad 96 (111) (DB), Shesha Ayyar v. Krishiia Ayyangar. (23 Mad 377, 
held not good law.) 

6. See Note 7 on O. 34, R. 14, of the Authors’ Commentaries on the Code of Civil 

Procedure, 3rd (1940) Edn. , 

7. (1864) 46 E R 456 (457): 2 De G J & Sm 468 : 34 LJ Ch 257: HJour(N s) 99: 
11 L T (N S) 645 : 13 W R (Eng) 374 : 139 R R 190, Shaw v. Bunny. 

(’16) 3 AIR 1916 Bom 108 (109): 40 Bom 483: 37 Ind Cas 296 (DB), Chitta Bhula 
v. Bai J amni. 

8. (’96) 20 Bom 492 (494) (DB), Kalapya v. Shivaya. 

■(’27) 14 AIR 1927 All 747 (748) : 60 AU 38 : 103 Ind Cas 870 (DB), Jaikaran 
Singh v. Sheo Kumar Singh. 

(’40) 190 Ind Cas 40 (41) (DB) (Pat), Chandi Mander v. Sitabi Bhagat. 

(’18) 5 AIR 1918 Cal 192 (198): 45 Ind Cas 785 (DB), Jamila Khatum v. Mahomed 
Khatum . 

(’89) 1889 Bom P J 160 (DB), Sambhu v. Babaji. 

07) 21 Bom 396 (899) (DB), Babaji v. Magniram. (Certain lands had been 

mortgaged by the plaintiff to the deceased brother of their present holder H_The 

Forest Department wanted to acquire the lands of which H admitted he was only 
the mortgagee — It was arranged between H and the Forest Department that he 
should allow the assessment to fall into arrears, upon which Government would 
forfeit the holdmg, and that then H should receive another plot in exchange—The 
present suit was by the mortgagor’s heir to redeem the land so acquired in 
exo angc—The High Court held that by non-payment of the assessment, the whole 
o dmg became liable to forfeiture, and such forfeiture extinguished the rights of 
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The purchase by the mortgagee of a part of the mortgaged 
property has not, in the absence of fraud, the effect of extinguishing 
the whole mortgage debt, even where the value of the property pur¬ 
chased is equal to the amount due on the mortgage decree. The part of 
the property purchased is only chargeable with a proportionate part of 
the mortgage debt and the purchase has the effect of extinguishing that 
portion only . 9 

24. Subsequent mortgagee purchasing at sale held by 
prior mortgagee under his power of sale. — In Shaw v. 
Bunny 1 where a first mortgagee duly exercised his power of sale, a 
subsequent mortgagee who purchased the property at such sale, in the 
absence of anything to impeach the hona fides of the transaction, was 
held to acquire the same irredeemable title as if he were a stranger. 
“If, indeed, he had availed himself of his position as a mortgagee,” said 
Lord Justice Knight Bruce, “to procure some facility or advantage 

the mortgagor who could no longer maintain his equity of redemption against 
Government in whom the land became vested—H was, however, a trustee for the 
mortgagor of the latter’s equity of redemption which he had caused to be lost out 
of his hands by his own fraud — He obtained the plot now sought to be redeemed 
as the compensation or price of the original holding and as the rights of the 
parties in the latter lands were thereby transferred to the former, he obtained the 
former only to hold it just as he held the latter, viz., as mortgagee for the 
plaintiS and his heirs who were therefore entitled to redeem the said land taken 
in exchange.) 

(’16) 3 AIR 1916 Bom 108 (109) : 40 Bom 483 : 37 Ind Cas 295 (DB), Chitia 
Bhula v. Bai Jamni. 

[See also (’19) 6 AIR 1919 Cal 314 (315) : 53 Ind Cas 59 (DB), Surendra Nath 
v. Kshitendra Mohun. (Assumed.) 

(’34) 21 AIR 1934 Pat 307 (308): 151 Ind Cas 255, Ram Kishore Pande v. Jegar - 
nath Rai. (Mortgagee omitting to pay rent to the zamindar.) 

(’27) 14 AIR 1927 Bom 540 (541) : 104 Ind Cas 653 (DB), Abdul Rehman v. 
Vinayak. (The grandfather of plaintiff granted a mortgage with possession in 
1872 of the land in suit — In 1884, as the assessment was not paid, an order of 
forfeiture was made by the Collector and this land was sold under S. 56, Bombay 
Land Revenue Code, as it then stood, and it was purchased by the mortgagee—In 
1921, the plaintiff sued to redeem the mortgage— Held, that the effect of the for¬ 
feiture and sale was to extinguish the right to redeem and the plaintiff must 
show that the forfeiture and the revenue sale were due to the default of the mort¬ 
gagee in not paying the assessment, and that, in order to do this, he must show 
that the income of the land was sufficient to pay the assessment, or that in some 
other way the mortgagor put the mortgagee in possession of funds wherewith 
to pay these moneys.)] 

9. (’20) 7 AIR 1920 Mad 375 (377) : 43 Mad 372 : 55 Ind Cas 666 (FB), Ponnatn- 
bala PiUai v. Annamalai Chettiar. (22 All 284 (FB) followed; 20 All 23 (FB), 
distinguished; 12 Ind Cas 130 overruled.) 

(’01) 26 Bom 88 (95, 98) ; 3 Bom L R 628 (SB), Fakir ay a v. Oadigaya. 

(’40) 27 AIR 1940 Pat 45 (46) : 184 Ind Cas 124 (DB), Mir Wajid Ali v. Alidad 
Khan. 

(’24) 11 AIR 1924 Mad 364 (364) : 76 Ind Cas 154 (DB), Ramaswami Reddiar v. 
Peria Veera Kudumban. 

[See also (’21) 8 AIR 1921 All 301 (304) : 43 All 539 : 63 Ind Cas 504 (DB), 
Mahadeo Rai v. Baldeo Rai.] 

Note 24 

I. (1864) 46 E R 456 (457) : 34 L J Ch 257 : 2 De G J & Sm 468 : 11 Jur (N S) 
99 ; 11 L T (N S) 645 : 13 W R (Eng) 374 : 139 R R 190. 
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leading to the purchase or connected with it, that might have made a 
difference.” 2 


25. Mortgagee purchasing at sale held by himself under 
his power of sale. — In the undermentioned case of the Bombay 
High Court 1 it has been held that a purchase by the mortgagee himself 
at a sale held by him under a power of sale given to him on his mortgage 
is a nullity. In an earlier case 2 of the same High Court, however, it 
was held that if the mortgagor agreed in such a case that he would not 
dispute the sale, the mortgagee would get an unimpeachable title. 

26. Extinguishment of right to redeem by decree of Court. 
— The decree of Court referred to is the final decree in a foreclosure 
suit under 0.34, R. 3 and the final decree in a redemption suit under 
0.34, R.8 of the Code of Civil Procedure. 1 The corresponding old ss.87 
and 93 of the Transfer of Property Act used the word “order” and 
the present section also used the word “order”. In view of the use of 
the word “decree” instead of “order” in 0.34, Rr. 3 and 8, this section 
has also been amended by substituting the word “decree” for the word 
“order”. 


Final decree for redemption or for foreclosure : 

Where a final decree is passed under o. 34, R. 3, sub-r. (2) or under 
0.34, R.8, sub-r. (3A), declaring that the mortgagor is debarred from 
all rights to redeem the mortgaged property, the right to redeem is 
clearly extinguished. Until the final decree is passed, however, the 
right to redeem is not lost even if the time fixed for payment in the 
preliminary decree has expired. 2 Nor will the right be extinguished, 


2. See also (’01) 24 Mad 96 (110) (DB), Se9ha Ayyar v. Krishna Ayyangar. . 

Note 25 

1. (’29) 16 AIR 1929 Bom 24 (26, 27) : 113 Ind Cas 313, Vallabdas Mulji v. 
Pranshankar Narbhesliankar. 

2. ( 86) 10 Bom 49 (54, 55, 56) (DB), Purmanand Das Jivandas v. Jamnabai. 


Note 26 

1. (’30) 17 AIR 1930 Bom 401 (405) : 126 Ind Cas 882 (DB), Badruddin v 
Sitaram. 

(’20) 7 AIR 1920 Oudh 204 (206, 207) : 60 Ind Cas 560 (DB), lit. Jai Kishori 
v. Mohammad Ali Mohammad Khan. 

(’ll) 10 Ind Cas 748 (752) (Bom), Hope Mills Limited v. Sir Cowasji J. Ready. 

money. (A decree nisi m itself from its nature is provisional and requires the 

party seeking to have it enforced to make it absolute-Whether the decree be 

procured by the mortgagor or the mortgagee it is in the option of either party to 

enforce it and have it converted into a decree absolute but until one or the other 

so - 14 never canb€a fl nal decision or constitute a res judicata.) 

It l WP V 20 , (1 , 23) : 18 L R 69 : 89 Ind Cas 849, BaghwuUh v. 
Sheolal. (Every contract of mortgage by conditional sale, since the passing of 

the Transfer of Property Act mnst be taken subject to the condition that in 

default of payment on the due date, ownership will not bo vested until there is a 
decree absolute for foreclosure.) 

2. (’10) 7 Ind Cas 50 (50) (DB) (All), Pardas Singh v. Dwarka Singh. (A mort- 

IT red v“ Pr0perty before a decree for foreclosure, but 

3? J* abaolut6 -ff«W that the purchaser was entitled to 

dtThS°e”.pM) '° r Paym ° nt ° f th “ ra ° riSI,gea “ on< * in the 
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where the final decree for redemption or foreclosure omits to make such 
a declaration. 3 And so long as such right exists a suit for redemption 
would not be barred by res judicata.* Before the decision of their 
Lordships of the Privy Council in Raghunath Singh v. Mt. Eansraj 
Kunivar, 5 there was, however, a conflict of opinions on the point, one 
set of cases holding that a second suit would not be barred and another 
set holding that it would. 6 The conflict has now been set at rest by the 
said decision in Raghunath Singh's case where a decree for redemption 
had been passed in the following terms: 

“It is ordered and decreed that the plaintiff is entitled to a decree for 
possession by redemption of mortgage in the following terms, namely that he 
should pay Rs. 4208-6-0 by the 15th November 1896, that if he will pay the 

said sum he will get all costs.and that in case of default, his case 

will stand dismissed .” 

No payment was made, but a fresh suit for redemption was instituted. 
It was held by their Lordships that the decree was not in terms of the 

(’31) 18 AIR 1931 Oudh 121 (122) : 131 I. C. 435 : 6 Luck 610 (DB), Sant Baksh 
v. Bhagwandin Singh. 

(’31) 18 A I R 1931 All 223 (223) : 130 Ind Cas 196 (DB), Mohan Lai v. Ram 
Charon. 

(’22) 70 Ind Cas 152 (153) (DB) (Cal), Isof AH v. Kasim AH. (Final decree for 
foreclosure not passed — Right to redeem exists even if time fixed for payment 
has expired.) 

(’03) 25 All 231 (233) : 1903 All W N 20, Salig Ram v. Muradan. (The fact that 
the mortgagee had obtained possession of the property otherwise than by an order 
under S. 87 will not affect the mortgagor’s right to redeem.) 

3. (’89) 16 Cal 246 (249) (DB), Poreshnath Mojumdar v. Ramjodu Mojumdar. 
(1900) 27 Cal 705 (708) : 4 Cal W N 699 (DB), Somesh v. Ram Krishna. 

(’09) 1 Ind Cas 71 (72) (DB) (Cal), Krishna Chandra Mondal v. Jakeral Hag. 
(’09) 1 Ind Cas 780 (782): 36 Cal 122 (127) (DB), Bepin Behary Shaha v. Mukunda 
Lai Ghose. (The deposit made after the period fixed by the decree but before 
making the final order is valid and effectual.) 

(’36) 23 A I R 1936 Pat 420 (420, 421) : 15 Pat 607 : 163 Ind Cas 908 (DB), Joti 
Lai Sah v. Sheodliayan Prashad. (Suit for redemption.) 

(’04) 3 Cal L Jour 533 (535, 536) (DB), Alimea Chowduri v. Roshun AH Malbar. 

4. See Note 40 on S. 11 of the Authors’ Commentaries on the Code of Civil Pro¬ 
cedure, 3rd (1940) Edn. 

[See also (’37) 24 AIR 1937 Mad 214 (216) : 168 Ind Cas 110 : I L R (1937) Mad 
545 (F B), Viroopakshan Nambudripad v. Pulipre Tarwad Karnavan. (25 
Mad 300 (FB), held overruled by AIR 1934 P C 205.) 

(’40) 27 AIR 1940 Mad 557 (578), Cheria Mammu v. Payankavil Seyina .] 

5. (’34) 21 AIR 1934 P C 205 (207, 208) : 151 Ind Cas 37 : 56 All 561 : 61 Ind 
App 362 (P C). 

6. See Note 40 on S. 11 of the Authors’ Commentaries on the Code of Civil 
Procedure, 3rd (1940) Edn. 

[See also (’25) 12 AIR 1925 All 323 (324): 85 Ind Cas 749, Surajpal Singh v. 
Saheb Singh. (If in a suit for redemption the Court finds that the mortgage had 
been satisfied and that a surplus amount was due to the plaintiff, the decree 
passed by the Court is really a decree for possession together with a decree for the 
surplus amount. After the passing of that decree the rights of the mortgagor and 
the mortgagee become merged in the decree, and the mortgage no longer 

subsists.) 

(’86) 10 Bom 461 (468) : 13 Ind Cas 66 :4 Sar 719 (PC), Hari Ravji v. Shapurji 
Hormasji. (Case before the T. P. Act was applied to Presidency of Bombay.) 
(1900) 3 Oudh Cas 371 (382) (DB), Ahmad Baksh v. Raghuber Doyal. ] 
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old Ss.92 and 93 of the Act, that the right to redeem was a right conferred 
on the mortgagor by enactment of which he can be deprived only by 
means and in manner enacted for that purpose and strictly complied 
with, that the above decree did not extinguish such right and that a 
second suit for redemption was maintainable. 

Even after the foreclosure if the mortgagee sues on the personal 
covenant to pay, he thereby opens the foreclosure and the mortgagor 
may, thereupon, redeem.' 


Final decree for sale : 

The old S. 89 of the Act providing for an order absolute for sale 
in a suit for sale on a mortgage provided that on the passing of such 
order, the defendant’s right to redeem and the mortgage security 
became both extinguished . s This really was against the principle of 
law that a decree for sale is only a judgment on the debt and though 
the debt merges in the judgment, the collateral security does not so 
merge. As observed by Lord Ellenborough in Drake v. Mitchell 0 : 

"A judgment recovered in any form of action is still but a 
security for the original cause of action, until it be made produc¬ 
tive in satisfaction to the party; and, therefore, till then, it cannot 
operate to change any other collateral concurrent remedy which 
the party may have.” 


The Courts thus naturally found difficulty in applying the rule in S. 89, 
and several views inconsistent with that section were expressed. Thus, 
the mortgagor was held entitled, notwithstanding an order absolute for 
sale, to apply to stop the sale under the provisions of the old Code of 
Civil Procedure corresponding to O. 21 , R. 69 of the present Code 10 or to 

7. (1846) 50 E R 378 (380) : 9 Beav 349 : 15 L J Ch 347 : 10 Jur 532 : 73 R R 
379, Lockhart v. Hardy. 

(’ll) 10 Ind Cos 748 (751) (Bom), Hope Mills Ltd. v. Sir Cowasji J. Heady 
' Money. 

8. (’18) 6 AIR 1918 P C 34 (35) : 45 Ind Cas 798 : 40 All 407 : 45 Ind App 130 
(PC), Het Bam v. Shadi Ram. 

(’02) 25 Mad 244 (289): 12 Mad L Jour 279 (FB), Mallikarjunadu v. Lingamnrty. 

(But until the passing of the order absolute, the right is not extinguished.) 

(’20) 7 AIR 1920 Mad 1026 (1029): 62 Ind Cas 833 (836, 837) (DB), Lakshmanan 

Chetly v. Muthaya Chetty. (Security did not remain alive in respect of puisne 
mortgagee not made party.) 

{ 91) 18 Cal 139 (142) (DB), Shiva Pershad v. Nundo Lall. 

(’98) 25 Cal 703 (709) : 2 Cal W N 353 (FB), Kedar Nath v. Kalicliurn Ram. 

' ’StiJ iof« R p : not ?n dh 58 (60) : 79 Ind Cas 654 Dulae v. Ram Sahai. 

(Alii 1918 P C 34 followed.) 

(’20) 7 AIR 1920 Oudh 253 (254) : 23 Oudh Cas 334 : 60 Ind Cas 213, Rabnath 
Baksh v. Ganesh Prasad. 


8. (1803) 102 E R 594 (596) : 7 R R 449 : 3 East 251. 

10. (’98) 20 All 354 (356) : 1898 All W N 70, Harjas Rai v. Rameshar. 

(97 19 All 205 (208) : 1897 All W N 47 (DB), Raja Ram v. Chunni Lai. 

< 08) 31 Mad 354 (358) : 18 Mad L Jour 259 (DB), Adipuranam v. Gopalasam 
( eoree for sale under S. 88—Mortgagor can pay decree amount at any time aft< 

Sd7 d ^ ° re $ale ^ COmpletfl<1 “ Right 13 not lost ftt the ex P ir y ot the peric 

<’U) 9 Ind Caa 158 (159) (DB) (All), Sa/m Shiamsundar Lai v. Harnarayan. 
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apply to set aside the sale under the provisions corresponding to the 
present o. 21 , R. 89. 11 This view was inconsistent with the view that 
the right of redemption was extinguished by the order absolute for 
sale. In some cases 12 it was even held that it was the actual sale and 
distribution of proceeds that extinguished the right to redeem, and not 
the order absolute for sale. 

' The words as to the extinguishment of the right to redeem and of 
the mortgage security have now been omitted in o. 34, R. 5 of the Code 
corresponding to the old S. 89, and it is now definitely laid down in 
Mt. Sukhi v. Ghulam Safdar Khan 13 by their Lordships of the Privy 
Council, that the law under the present 0. 34, R. 5 is the same as it was 
before the Transfer of Property Act was passed, namely that a decree 
for sale did not extinguish the debt . 14 The amendment of 0. 34, R. 5 

(’05) 28 All 28 (29) : 1905 All W N 168, Misri Lall v. Mithu Lai. (Where the 
sale of mortgaged property has been directed by an order absolute under S. 89, it 
is open to the person holding the equity of redemption in such property to pay into 
Court at any time before the sale the amount of the decretal debt and costs, and 
thereupon the execution proceedings will cease — It is not necessary that the 
person holding the equity of redemption should wait until the property is actually 
put up for sale.) 

11 . (’09)2 Ind Cas 400 (401) : 31 All 346 (DB), Thati Chand v. Jagannath. 
(Section 310A applied to sales in pursuance of an order absolute for sale under 
S. 89, T. P. Act.) 

(’21) 8 AIR 1921 Cal 169 (170) : 60 Ind Cas 406 : 48 Cal 69 (DB), Virjiban Dass 
v. Biseswar Lai. 

(’01) 25 Bom 104 (106, 107) : 2 Bom L R 635 (DB), Krishanji v. Mahadev. 

(’99) 22 Mad 286 (288) (DB), Tirnmal Rao v. Dastaghiri. 

[See also (’17) 4 AIR 1917 Mad 997(1006): 36 Ind Cas 551 (DB), Purushothaman 
Nambudri v. Sankunni Menon.] 

12 . (’04) 31 Cal 863 (868) : 8 Cal W N 684 (FB), Bi6i Jan Bibi v. Sachi Bewah. 
(’24) 11 AIR 1924 Pat 530 (534) : 73 Ind Cas 661 (DB), Sarju Prasad v. Harish- 

chandra. 

(’33) 20 AIR 1933 Cal 39 (42, 43) : 59 Cal 1464 : 142 Ind Cas 125 (DB), Asia 
Khatun v.'Nurjahan Kliatun. 

(’20) 7 AIR 1920 All 136 (136) : 42 All 517: 56 Ind Cas 172 (DB), Shah Mahdi 
Hasan v. Isinail Hasan. (It is the actual sale that extinguishes the right to 
redeem.) 

(’08) 3 Mad L Tim 202 (205) : 7 Cal L Jour 581 (DB), Harish Chandra Mondol 
v. Jagabandhu Dutt. 

[See also (’05) 2 Cal L Jour 202 (206) (DB), Snrjiram Marwari v. Burhamdeo 
Persad .] 

13 . (’22) 9 AIR 1922 P C 11 (13) : 65 Ind Cas 151 : 43 All 469 : 48 Ind App 465 
(PC). 

14 . See also the following cases to the same effect: 

(’40) 27 AIR 1940 All 416 (418) : I L R (1940) All 580 : 191 Ind Cas 647 (DB), 
Jagarnath Prasad v. Chunnilal. 

(’27) 14 AIR 1927 Nag 345 (345, 346) : 104 Ind Cas 358, Lakhmicliand Trilok- 
chand v. Janardhan. 

(’14) 1 AIR 1914 Bom 200 (200, 201) : 39 Bom 41 : 27 Ind Cas 249 (DB), Rama 
Tulsa v. Bhag Chand. (Preliminary decree does not extinguish right to redeem.) 
(’18) 5 AIR 1918 Bom 1 (2, 6) : 43 Bom 334 (477) : 49 Ind Cas 894 (FB), Ramji 
v. Pandharinath. (Do.) 

[See however (’26) 13 AIR 1926 Mad 816 (818, 819, 820) : 96 Ind Cas 607 : 49 
Mad 691 (DB), Ellarayan v. Rangaswami. (Final decree for sale extinguishes 
the right of redemption — AIR 1925 Mad 1191 reversed — Submitted not 
correct.)] 
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relating to the payment of the mortgage money at any time before the 
confirmation of the sale also makes this view perfectly clear . 16 

But where in pursuance of the mortgage decree the properties 
are sold and the sale is confirmed, the right to redeem would be 
extinguished . 16 In Lola Ganpat Lai v. Bindbasini 17 A mortgaged 
certain properties to X which mortgage was binding on M as being a 
member of a joint Hindu family, of which A was the head. In a suit 
upon the mortgage, M was, however, not made a party. In execution 
of the decree X purchased the property himself. After the sale, M, 
without impeaching the mortgage and the decree claimed that his 
right of redemption was unaffected by the decree. It was held by 
their Lordships of the Privy Council that, the right to redeem was 
extinguished by the sale, unless the sale was set aside in a properly 
constituted suit. 

See also the undermentioned cases . 18 

27. Extinguishment of right of redemption by operation 
of law. — The section does not refer to extinguishment by operation 
of law. Nevertheless the extinguishment of the equity of redemption 
may take place by operation of law as where the mortgagee acquires 
the equity of redemption by inheritance or by adverse possession , 1 or 


15. (’37) 24 AIR 1937 Nag 196 (196) : I L R (1939) Nag 310 : 171 Ind Cas 612, 
Raghunath v. Krishnarao. 

(’33) 20 AIR 1933 Lah 361 (362): 142 Ind Cas 313, Malawamal v. Sunder Singh. 
(’36) 23 AIR 1936 Lah 562 (564): 164 Ind Cas 53 (DB), Suraj Bhan v. Allahabad 
Bank, Delhi. 


16. (’07) 29 All 339 (346) : 34 IndAppl02 (PC), Faiyaz Husain Khan v. Munshi 
Prog Narain. 

(’29) 16 AIR 1929 Pat 323(324): 116 I.C. 543(DB), Bhan Prasad v. Bhirgu Nath. 
(’20) 7 AIR 1920 Oudh 204 (207): 60 Ind Cas 560 (DB), Jai Kishori v. Mohammad 
Ali Mohammad Khan. 

(’31) 18 AIR 1931 Oudh 69 (71) : 127 Ind Cas 252 (DB), Humayun Qadar v. 
Suraiya Begam. (But where after passing of a decree for sale mortgagee enters 
into possession of the property, his possession is adverse and the right to redeem is 
extinguished after 12 years even if no final decree is passed.) 

17. (’20) 7 AIR 1920 P C 1 (3) : 47 Cal 924: 47 Ind App 91: 56 Ind Cas 274 (PC). 

18. (’21) 8 AIR 1921 Bom 284 (285) : 45 Bom 1335 : 63 Ind Cas 902 (DB), Abdul 

Rajah v. Vaman Ganesh. (Decree reserving plaintiff’s right of redemption _ 

Second suit not barred.) 

(’03) 5 Bom L R 1036 (1038,1039), Nowrojee v. Bapuji. (Consent decree declaring 

mortgagee to be the absolute owner but reserving as concession to the mortgagor 

a right to purchase the property - Held, right of redemption was put an end to 
by decree.) r 

( 1 7 2A AI S 191 L L ? W 99 ( "’ 100) : 37 Ind Cas 672 - San Lin v. 

Maung S/twe Thexn. (A Court cannot without the parties’ consent extend the 

time fixed by a compromise between the parties for redemption.) 

u 734 j 737): 3 Ca i W N , 768 (° B )> Mukhoda Dassi v. Gopal Chunder 
Dutta. (A mortgagor is not entitled to redeem, when the property mortgaged has 

been purchased by a third party at a sale in execution of an «z parte mortgage- 
decree and confirmed while the same was in force, notwithstanding the fact of the 
decree being set aside and subsequently reaffirmed after trial.) 


Note 27 

18 M 0as 694 (695): 37 Mad 545 (DB >- 


Section 60 
Notes 26-27 
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Section 60 the mortgagor acquires the mortgagee right by inheritance. A revenue 
Motes 27-28 sale for arrears of Government revenue may extinguish the right of 

redemption. But a fraudulent revenue sale of the mortgaged property 
(the fraud being committed by the mortgagee) and purchase by the 
mortgagee himself do not extinguish the right of redemption. 2 He 
stands in the same position as that of private purchaser. 3 A resumption 
by Government of inam land which has been mortgaged by the inamdar 
to a third person does not destroy the right of redemption, where such 
A resumption does not operate as a forfeiture of the land. 4 

28. Clog on redemption — General. — As has been seen in 
Note 32 on s. 59, the mortgagee in England became at law, the absolute 
owner of the estate immediately the mortgagor committed default in 
payment of the mortgage-money on the date specified. The Courts of 
Equity considered this rule harsh, and this harshness was relieved by 
declaring it to be against conscience and unreasonable that the mortgagee 
should retain as owner, what was intended as a mere security, and by 
adjudging that the breach of the condition should not prevent the 
mortgagor from redeeming his property. So that, even though the 
mortgagor lost the legal right to redeem, he, nevertheless, had an equity 
to redeem on payment of the mortgage-money. 

No sooner, however, was this equitable principle established, than 
its evasion began to be attempted by introducing in the deed various 
stipulations against the right of redemption. It was necessary for the 
Courts of Equity, if the right to redeem subsequently to the legal 
forfeiture was to be maintained, to hold, and they accordingly held, that 
the debtor could not, even by the most solemn engagements entered 
into at the time of the loan preclude himself from the equitable right 
to redeem. The ground on which this was rested was that the debtor, at 
the time of the loan, being distressed, the mortgagee cannot be allowed 
to take advantage of his necessities and introduce stipulations hampering 
redemption. In Toomes v. Conset , 1 it was observed as follows: 

(’21) 8 AIR 1921 Mai 82 (84) : 44 Mad 253 : 62 Ind Cas 603 (DB), Kandasami 
Pillai v. Chinnabha. (38 Mad 1153 : AIR 1915 Mad 573, held overruled by 43 
Mad 244 : AIR 1919 P C 44(P C).) 

(’23) 10 AIR 1923 Lah 495 (496) : 4 Lah 249 : 73 Ind Cas 839 (DB), Qadar 
Baksh v. Hangha Hal. 

(’21) 8 AIR 1921 Mad 213 (216) : 63 I. C. 215 (DB), Husigadu v. Gopala Reddy. 
(’29) 16 AIR 1929 Mad 16 (18, 19) : 109 Ind Cas 795 (DB). Kandasicami Huda- 
liar v. Ponusieami Hudaliar. 

[But see (’21) 8 AIR 1921 Oudh 124 (125) : 63 Ind Cas 234 : 24 Oudh Cas 155, 
Hahendra Bahadur Singh v. Chandrapal 

2. (’84) 7 Mad 111 (112) (DB), Lakshamaya v. Appadu. 

3. (’66) 5 Suth W R P C S3 (83): 10 Moo Ind App 540 (PC), Sidhee Nusur AUy 
Khan v. Ojoodhyaram Khan. 

(1889) 37 W R (Eng) 234 (235) : 39 Ch D 636 : 59 L J Ch 905 : 59 L T 433, Zin- 
naird v. Trollope. 

4. (’12) 16 Ind Cas 348 (348, 349) : 36 Bom 539 (DB), Gurbasappa v. Ranga. 

[See also (1900) 24 Bom 482 (483) : 2 Bom L R 211 (DB), Bhima v. Raghaven- 

dracharya .] 

Note 28 

1. (1745) 26 E R 952 (952, 953) : 3 Atk 261. 
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“It puts the borrower too much in the power of the lender, who, 
being distressed at the time, is too inclinable to submit to any 
terms proposed on the part of the lender.” 

In Spurgeon v. Collier 2 the Lord Keeper observed : 

“ The policy of this Court is not more complete in any part of it 
than in its protection of mortgages; and, as a general rule for that 
purpose, a mortgage once redeemable continues so till some act is 
done afresh by the mortgagor to extinguish the redemption; and a 
man will not be suffered in conscience to fetter himself with a 
limitation or restriction of his time of redemption. It would ruin 
the distressed and unwary, and give unconscionable advantage to 
greedy and designing persons.” 

In Vernon v. Bethell 3 the Lord Chancellor observed : 

“ This Court, as a Court of Conscience, is very jealous of persons 
taking securities for a loan, and converting such securities into 
purchases. And, therefore, I take it to be an established rule that 
a mortgagee can never provide, at the time of making the loan, 
for any event or condition on which the equity of redemption shall 
be discharged, and the conveyance, absolute. And there is great 
reason and justice in this rule, for necessitous men are not, truly 
speaking, free-men, but, to answer a present exigency, will submit 
to any terms that the crafty may impose upon them.”* 

It became, therefore, established as a principle, not to be departed from, 

that “once a mortgage, always a mortgage”: in other words, that an 

estate could not at one time be a mortgage and at another time cease 

to be so by one and the same deed. As a consequence of this principle 

it came to be held that a “clog” on the equity of redemption was void 

and unenforceable. This means that any provision in the mortgage 

deed which attempts to deprive the mortgagor of his right to redeem 

absolutely and at any time, after the mortgage-money has become 
payable, is void. 6 


2. (1758) 28 E R 605 (606) : 1 Eden 55. 

3. (1762) 28 E R 838 (839) : 2 Eden 110. 

k ° Udh Ca9 132 (138) (DB) * Radha Krishna v. Sheo Dial 

22 E R 1064 < 1065 > •• F^man 69. Jason v Eyres 

NorfhempZ. 49 (53) : <l892) A ° 1 = 65 L T 765 : 40 W B (Eng) 529, Salt , 

interest along with the princinal sum nnl* r bfapul , at on for P a vment oi 

<“ 7 

ba ^' ~ 10 a dog on the ^ 
209 (210)174 M C “ 301: 26 0- 209. AMul Hakim 
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It will be seen from the above discussion that in order that a 
particular condition or stipulation may amount to a clog on redemption 
it is necessary that — 

(1) it must seek to prevent the mortgagor from redeeming 

absolutely or at any time after the money has become due; 

(2) it must be part of the same transaction as the mortgage deed; 

(3) it must have been entered into by the mortgagee in his 

character of mortgagee. 

This principle of clog on redemption applies in this country also. 
This section is not prefaced by the words “in the absence of a contract 
to the contrary” and this indicates that the mortgagor cannot contract 
himself out of his right of redemption. 6 The principle “once a mortgage 
always a mortgage” is recognised in several provisions of the Act. It 
is founded upon an equitable view of the primary object of a contract 
of mortgage. The object of this section is to legalise the equitable right 
to redeem and permit redemption even when the right is expressly 
abandoned or even postponed by the contract of mortgage which is 
the subject-matter of the suit for redemption. 7 The undermentioned 
cases to the contrary cannot be regarded as good law. 8 

It has been held in some cases 8a that it is not possible to lay down 

(’25) 12 AIR 1925 All 42 (43) : 80 Ind Cas 728, Narain v. Jagan • 

(’04) 26 All 559 (563) : 1 All L Jour 282 (DB), Sheo Shankar v. Parma Mahton. 
(1900) 22 All 238 (241) : 1900 All W N 49 (DB), Bxmal Jati v. Biranja Kuar. 
(A covenant in the mortgage-deed which simply gave the mortgagee a right to 
purchase the property at a specified price held not a clog.) 

ISee also (’90) 3 C P L R 115 (116), Shanker Ramdutt v. Hardass. (Where the 
terms of a mortgage instrument preclude from all possibility of redeeming the 
mortgage and are most unfair and unjust and such as no man with his eyes open 
would consent to, the terms would not be enforced by the Court.) 

(1742) 26 E R 698 (699) : 2 Atk 494, Mellor v. Lees. 

(1687) 23 E R 611 (611) : 1 Yern 488, Willet v. Winnell. 

(1897) 14 T L R 3 (4), Booth v. Salvation Army Building Association.] 

6. (’17) 4 AIR 1917 Low Bur 39(39): 40 I.C. 863, Maung Ma La v. Maung Chot. 
(’24) 11 AIR 1924 Rang 83 (83) : 1 Rang 419 : 76 Ind Cas 665 (DB), Ma Min Bye 

v. Maung Chit Pe. 

7. (’24) 11 AIR 1924 Oudh 193 (198, 202) : 27 Oudh Cas 4 : 80 Ind Cas 213, Bal - 
bhaddar Prasad v. Dhanpat Dayal. 

8 . (’31) 18 AIR 1931 All 380 (383) : 53 All 580 : 131 Ind Cas 520 (DB), Bhullan 
v. Bachcha Kunbi. 

(’29) 16 AIR 1929 All 411 (413):119 Ind Cas 439,Fagtr Pasi v. Behari Eundxgar. 
(’33) 20 AIR 1933 All 70 (71) : 54 All 1041 : 143 Ind Cas 409 (DB), Mt. Sabratan 
v. Dhanpat Gadariya. 

(’21) 8 AIR 1921 Bom 51 (52): 45 Bom 117:59 Ind Cas 258 (DB), Genu Tukaram 
v. Narayan. 

8a. (’14) 1 AIR 1914 All 334 (336): 36 All 551:24 Ind Cas 705 (DB), Sarbdawan 
Singh v. Bijai Singh. 

(’29) 16 AIR 1929 Oudh 30 (31):4Luck 147 :113 Ind Cas 46(DB),Sar/ara* Sxngh 
v. Udwat Singh. 

(’14) 1 AIR 1914 Oudh 379(381): 17 Oudh Cas 313 : 25 Ind Cas 912, Durga Stngh 

\. Md. Baza Husain D 

(’25) 12 AIR 1925 All 643 (644) : 87 Ind Cas 30 (DB), Bajax Singh v. Bandhxr 

(’31)^18 AIR 1931 All 380 (384) : 53 All 580 : 131 Ind Cas 520 (DB), Bhullan v. 
Bachha Kunbi. 
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any hard and fast rule as to what should and what should not be 
regarded as a clog on redemption, and that each case must be decided 
on its own facts and circumstances. The observations must be understood 
as subject to the three requisites stated above. 

In determining whether a particular clause in a mortgage deed is a 
clog on redemption or not, the Court has to look, not to events as they 
have or have not happened, but only to the possible or probable effect 
of such clauses on the right of redemption. 86 

Right to redeem absolutely : 

A right to redeem absolutely may be said to be clogged by any 
stipulation which prevents the mortgagor from getting back the 
mortgaged property as free and unfettered as if there was no 
mortgage. This test was stated by Lord Macnaghten in Noakes & Co. 
v. Rice 9 in the following words : 

“ When the money secured by a mortgage of land is paid off, the 
land itself, and the owner of the land in the use and enjoyment of 
it must be as free and unfettered to all intents and purposes as if 
the land had never been made the subject of the security.” 

The test was applied by their Lordships of the Privy Council in 
Meliarban Khan v. Makhna . 10 In that case a mortgage provided that 
the mortgagee was to be in possession for 19 years. If at the end of the 
period the mortgagor paid off the mortgage-money the property was to 
belong as to a limited interest therein only to the mortgagor, and as to 
the other interest to the mortgagees. It was held that this provision 
constituted a clog on redemption and was as such void. It follows that a 
provision in the mortgage deed or in a document forming part of the 
same transaction that the mortgagee should, even after redemption, 
continue in possession as a tenant or in some other capacity will be a 
clog on redemption. 11 


8b. (’33) 20 AIR 1933 Oudh 460 (461) : 9 Luck 151 : 145 Ind Cas 669 (DB), Ear 
DayaX Singh v. Raja Ram Singh. 

9. (1902) 71 L J Ch 139 (142): 1902 App Cas 24:86 L T 62:66 J P 147 : 50 W R 
(Eng) 305 :18 T L R 196. 

^ 1930 P 0 142 (144) : 11 Lah 251 : 57 Ind A PP 168 : 123 Ind Cas 

554 (PC). 

CaS 707 ^ 7 ° 9 ^ {AU), Sheo Sin 9h v * Birbahadur Singh. 

25 i 2 1925 427 (428 ‘ 429 > : 87 Ind Cas 477 5 47 All 582 (DB), Parma. 

fwnd v. Mata Din. (Stipulation that even after redemption the mortgagees should 
be allowed to retain possession is a olog.) 

f at T ! 3 f? 8 148 ** Cas 429, Sa P« ns ^ ar Part v. Brundaban 
Panda. (Stipulation that the ratyaix lands which formed part of the mortgaged 

property would remain in the possession of the mortgagee and would not be restored 
to the mortgagor on redemption was held to be a olog.) 

('86) 1886 Pun Re No. 82, Ramtan v. Nur Ali. 

(’91) 1891 Bom P J 241, Qovindrav v, Annaji 

(’90) 1890 Bom P J 211 (DB), Narsingrav v. Narayanrav. 

iJS o ato Mahomed Mus * v. Jijibhai Bhagvan . 

v Sh^khC^ * ( ' 28) 5 U Nag L R 180 : 81 Ind Ca3 869 - Da *<* 

(’97) 21 Bom 793 (796) (DB), Pandu v. Anpurna . 
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A stipulation that the right of redemption shall be extinguished 
on default in payment, 12 or that the mortgage should be converted into 
a sale 13 is clearly a clog on redemption. 

It is, however, only the subject-matter of the security that the 
mortgagor is entitled to get back on redemption free from all obligations 
relating to the property and arising under the contract of mortgage. 
Where the property mortgaged is already subject to any obligation , 
the mortgagor cannot on redemption get back the property free from 
such obligation and such obligation cannot be considered as clogging 
redemption. Thus, in De Beers Consolidated Mines v. British South 

(’22) 9 AIR 1922 Bom 277 (278) : 64 Ind Cas 612 : 46 Bom 409 (DB), Bhimrao 
Nagojirao v. Sakharam Sabaji. 

(’23) 10 AIR 1923 Nag 115 (115) : 68 Ind Cas 237, Vitlial v. Bholu. 

(’37) 24 AIR 1937 Lah 49 (51, 52) : 168 Ind Cas 452 (DB), Rattan Singh v. 
Kishen Dass. 

(’ll) 12 Ind Cas 382 (382) : 35 Mad 744 (DB), Pamurlapati Ankivedu v. 
Samurlapali Subbiah. 

(’95) 1895 Pun R« No. 99, Ganda Mol v. Dheri Shah. 

[See also (’33) 20 AIR 1933 All 70 (72) : 54 All 1041: 143 Ind Cas 409 (DB), ML 
Sabratan v. Dhanpat Gadariya .] 

12. (’25) 12 AIR 1925 Oudh 11 (13) : 78 Ind Cas 547 (DB), Guljar Singh v. 
Madho Ram. 

13. (’94) 1894 Pun Re No. 131, Sukh Dial v. Anant Ram. 

(’41) 28 AIR 1941 Mad 666 (669) : 198 Ind Cas 309 (DB), Venkatasubbiah Chetty 
v. Jumma Mosque. 

(’98) 21 Mad 110 (112) : 8 Mad L Jour 62 (DB), Kanaran v. Kuttooly. 

(1865) 2 Mad H C R 420 (421) (DB), Nallana v. Gaundan v. Palani Gaundan. 
(’18) 5 AIR 1918 Mad 572 (573): 42 Ind Cas 438 (DB), Pandyan Pillai v. Vellay- 
appa Roiothar. 

(’18) 5 AIR 1918 Mad 1332 (1333) : 37 Ind Cas 756 (DB), Athan Kutti v. Sutar- 
janom. 

(’21) 8 AIR 1921 Mad 517 (517) : 68 Ind Cas 717 (DB), Narayanamurtliy v. 
Appalanarasimhalu. 

(’26) 13 AIR 1926 Mad 386 (387) : 93 Ind Cas 338 (DB), Ramalinga Mudliar 
v. Arunachala Mudaly. 

(’15) 2 AIR 1915 Mad 33 (33) : 25 Ind Cas 108 (DB), Lakshminarayana v. 
Sannuthi Ramasubbia Chetty. 

(’25) 12 AIR 1925 Mad 366 (366) : 82 Ind Cas 809 (DB), Chellakutti Naiken v. 
Vengappa Pillai. 

(’18) 5 AIR 1918 Cal 638 (639) : 40 Ind Cas 894 (DB), Badal Molla v. Chemai 
Mondal. 

(’14) 1 AIR 1914 Mad 42 (44) : 38 Mad 667 : 22 Ind Cas 54 (DB), Srinivom 
Aiyangar v. Radhakrishna Pillay. 

[See also (’72) 7 Mad H C R 395 (399) (DB), Samathal v. Her H. M. M. Kamatchi 
Amma Boyi Saib. 

(’25) 12 AIR 1925 Oudh 386 (387) : 86 Ind Cas 686, Ram Bali v. Ram Asre. 
(Where under a mortgage of property consisting mainly of trees a term of 60- 
years was provided and it was provided that the mortgagee might cut dried and 
green trees indifferently and it was further provided that redemption could be had 
only within one year after the 60 years period and that in the 62nd year the 
mortgage was to be converted into sale, these provisions constitute a clog on the 
equity of redemption and cannot be binding on the mortgagor who can bring his 
suit for redemption even before the 60 years period provided in the deed has 
elapsed.) 

(’18) 5 AIR 1918 Upp Bur 32 (33, 34) : 2 Upp Bur Rul 141 : 39 Ind Cas 377,. 
Nga Po Nyun v. Mi Yin.] 1 
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Africa Co., Ltd., u A advanced to B, a Chartered Company, a certain 
sum of money to be repaid as provided. It was also provided that 
B should grant to A an exclusive right to work for a certain number of 
years diamondiferous mines in B’s territory, and that A should be entitled 
to take, as security, certain debentures contemplated to be issued by B. 
Subsequently, A took the debentures, but they were paid off before the 
expiry of the period fixed for working the mines. B, in an action, claimed 
that the payment of the debentures put an end to the contract for 
exclusive rights which was a clog on redemption. It was held that what 
was mortgaged was only the assets subject to the already existing 
contract for grant of exclusive rights, that the redemption of the 
mortgage could only release the property charged, i. e., the property 
subject to the contract and that the contract did not affect or transfer 
the equity of redemption. 


Right to redeem at any time after the due date for payment : 

Any condition or stipulation which prevents the mortgagor from 
redeeming at any time after the date fixed for payment of the mortgage 
money will be a clog on redemption. 16 Thus, where a mortgage document 
provided a period of five years for redemption and further stated that if 
the mortgagor did not redeem by that time, the mortgagee was entitled 
to take the possession of the mortgaged property for twelve years during 
which period the mortgagor was not entitled to redeem, it was held by 
their Lordships of the Privy Council that the stipulation postponing 

14. (1912) 81 L J Ch 137 (146) : 1912 App Cas 52: 105 L T 683 : 56 S J 175 :28 
T R R 114. (Reversing (1911) 80 L J Ch 65 which affirmed (1910) 79 L J Ch 
345.) 


15. (’25) 12 AIR 1925 All 34 (35): 80 Ind Cas 944 (DB), Ram Ganesh v. Rup Narain. 
(Where not only was the mortgage one for a period of 82 years, but even at the 
end of that time only one day was allowed for redemption and unless the money 
was paid on that particular day the mortgage was to become a sale and the mort¬ 
gagor was to lose his title altogether, held, the stipulation amounted to a clog ) 
(’14) 1 AIR 1914 All 334 (336) : 3(* All 551 : 24 Ind Cas 705 (DB), Sarabdawan 
btngh v. Bijai Singh. (Redemption allowed after 40 years on one day and on 
failure, not for another 40 years—Condition held a clog.) 

(’28) 15 AIR 1928 Mad 234 (238) : 108 Ind Cas 277 (DB), Venkataramanamma 
v. Basava Simon. 


(’SO) i7 AIR 1930 Mad 305 (312) : 53 Mad 805 :123 Ind Cas 584 (DB), AmbuNair 

stipulation in the mortgage deed that the right to redeem would 

uX e t. waa n °‘ rede,imed '" thin 3 yeara from a fiied dal *' 

^chjyrtu!' 1915 Mad 481 (483) : 25 Ind C “ 797 (DB >' Dorayya v. Ayyama- 
(•25) W AIBI 1925 AU 42 (43) : 80 Ind Cas 728, Narain v. Jagan. (A stipulation 

aX ) 0 ' P0ri “ 1 60 JCare m0rWra f ° r 

X 7 1920 Pat 787 P88) : 59 Ind Cas 338 (DB), Gulab Chand v. Panchom 

t ®, 5 (98) : 28 M C “ 281. V* Ny'in v. P. L. A. K. R. 

C27U4 pU a ‘ ltm reslr,clln 8 period of redamption to one year.) 

Llh 226 (227) : 100 Ind C “ 825 Hull AH y. iw! 


DB), Narayan v. Rowji. (Condition that mortgagor 
mortgagee demands it.) 
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redemption was a clog on redemption and was void. 10 The contrary 
view expressed in the cases noted below 17 cannot be considered to be 
good law. Where in a usufructuary mortgage it was provided that the 
mortgagor was entitled to redeem after sixty years on one particular 
day only, it was held by the Allahabad High Court that the stipulation 
limited the right of redemption in a most unreasonable manner and 
was therefore a clog on redemption. 174 Where the mortgagor lets the 
mortgaged property to the mortgagee who is to hold it until the 
mortgage money is paid, the covenant is not a clog as there is nothing 
to prevent redemption at any time. 17b 

Stipulation must be part of the same transaction as the mortgage : 
The doctrine of clog on the equity of redemption applies only to 
stipulations entered into as part of the same transaction as the 
mortgage , affecting the right of redemption. 18 “There is no doubt” said 

16. ( 22) 9 AIR 1922 P C 17 (19) : 44 All 185 : 49 Ind App 60 : 25 Oudh Cas 8 : 
66 Ind Cas 853 (PC), Moliammad Sher Khan v. Raja Seth Swami Dayal. 

[See also (’98) 22 Bom 375 (377) (DB), Sari v. Motiram.] 

17. (’29) 16 AIR 1929 All 388 (389) : 116 Ind Cas 876 (DB), Narsingh Prasad v. 
Rupan Singh. (AIR 1922 P C 17 was not referred to.) 

(’ll) 10 Ind Cas 243 (244) (All), Rambaran Singh v. Ramker Singh. 

(’03) 6 Oudh Cas 167 (174), Tikam Singh v. Makrand Singh. (The condition in 
an anomalous mortgage that if the mortgagor failed to pay the mortgage-money 
within the time fixed, the mortgagee should be entitled to possession of the 
property for twenty years and that the mortgagor should not be entitled to redeem 
within such period was not a “clog”.) 

17a. (’31) 18 AIR 1931 All 380 (382, 383) : 53 All 580 : 131 Ind Cas 520 (DB), 
Bhullan v. Bachcha Kunbi. (10 Ind Cas 243 referred to.) 

[See also (’14) 1 AIR 1914 All 334 (336) : 36 All 551 : 24 Ind Cas 705 (DB), 
Sarabdawan Singh v. Bijai Singh. (Amount payable on one day after 40 years 
—On default the mortgage to continue for another forty years.) 

17b. (’05) 7 Bom L R 772 (782, 783), Mahomed v. Ezekiel. 

18. (’22) 9 AIR 1922 Bom 277 (278) : 46 Bom 409 : 64IndCas612(DB),B^imrao 
v. Sakharam. (Plaintiff executed a permanent lease of land belonging to him in 
favour of the defendant. The same day he mortgaged the land to the defendant. 
In plaintiff’s suit to redeem and recover the land, held, the two documents were 
parts of the same transaction and their real effect was that the mortgagee got the 
land as security for the loan, and at the same time obtained a contract from the 
mortgagor that he should be a permanent tenant of the land. The contract con¬ 
stituted a clog on the equity of redemption.) 

(’30) 17 AIR 1930 Mad 305 (313) : 53 Mad 805 : 123 Ind Cas 584 (DB), Atnbu 
Nair v. Kelu Nair. 

(’07) 30 Mad 61 (66) : 16 Mad L Jour 462 (DB), Murthi Khandan v. Ananta- 
narayana Pattar. 

(’17) 4 AIR 1917 Oudh 237 (239) : 20 Oudh Cas 97 : 39 Ind Cas 593, Harihar 
Bakhsh Singh v. Bhawani Singh. 

(’23) 10 AIR 1923 Oudh 143 (144) : 72 Ind Cas 263 (DB), Sangat Bukhsh Singh v. 
Rawat Dijdeo Bukhsh Singh. 

(’03) 27 Bom 297 (300, 301) : 5 Bom L R 140 (DB), Kanhayalal v. Narhar. 

(’29) 16 AIR 1929 Bom 186 (187) : 53 Bom 360 : 115 Ind Cas 405, Parasliram 
Yeshwantshet v. Lakshmibai Babaji. 

[See also (26) 13 AIR 1926 All 171 (172) : 90 Ind Cas 787 (DB), Jeut Koeri v. 
Mathura Koeri. 

(’71) 8 Bom H C R (A C) 236 (237) (DB), Ramshet Bachasheth v. Pandharinath. 
(Admission by the mortgagor, in another suit that the mortgaged property had 
been sold to the mortgagee based on the foreclosure clause in the mortgage-deed.) 
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Vice Chancellor Kindersley, in Gossip v. Wright, 10 “that the broad rule 
is this : the Court will not allow the right of redemption in any way to 
be hampered or crippled in that which the parties intended to be a 
security, either by any contemporaneous instrument with the deed in 
question or by anything which this Court would regard as a simultaneous 
arrangement or part of the same transaction." In Fairclough v. 
Swan Brewery Co., 20 Lord Macnaghten said after referring to the 
decision in Gossip v. Wright 21 : “It is now firmly established by the 
House of Lords that the old rule still prevails and that equity will 
not permit any device or contrivance being part of the mortgage 
transaction or contemporaneous with it to prevent or impede 
redemption." 22 It follows that the equitable doctrine of clogging the 
equity of redemption is not applicable to subsequent and independent 
contracts qualifying the right to redeem. 23 Thus, a subsequent contract 
for sale of the equity of redemption to the mortgagee and for delivery 


19. (1863) 32 L J Ch 648 (653) : 9 Jur (N S) 592 : 8 L T 627 : 11 W R (Eng) 632. 

20. (1912) 81 L J P C 207 (209) : 1912 A C 565 : 106 L T 931 : 28 T L R 450. 


21. (1863) 32 L J Ch 648 (653) : 9 Jur (N S) 592 : 8 L T 627: 11 W R (Eng) 632. 

22. See also (’14) 1 A I R 1914 Oudh 23 (24) : 16 Oudh Cas 267 : 22 Ind Cas 132, 
Gaya Din Singh v. Har Karan Singh. 

23. (’30) 17 AIR 1930 AU 136 (149) : 52 All 281 : 124 Ind Cas 733 (FB), Lallu 
Singh v. Bam Nandan. 

( 96) 20 Bom 346 (347) (DB), Krishnaji v. Maheshwar Lakshman. 

(’26) lyAIR 1926 Oudh 228 (229) : 1 Luck 92 : 29 Oudh Cas 118 : 92 Ind Cas 675 
(DB), Mt. Baimnnisa v. ^oroioar Sail. 

(1902) 71 L J Ch 768 (768) : 1902 A C 461 : 87 L T 308 : 51 W R (Eng) 576 : 18 
T L R 767, Beeve v. Lisle. 

j'05) 8 Oudh Cas 132 (138) (DB), Badha Krishna v. Sheo Dial. 

(’23) 10 AIR 1923 Oudh 143 (144) : 72 Ind Cas 263 (DB), Sangat Baksh Singh v. 
Bawat Dijdeo Bakhsh. 

522 7 ^ 1920 Bom 82 ( 83 b 58 I.C. 384 (DB), ShankarDhonddev v. Yeshwant 
( 03 27 Bom 297 (300) : 5 Bom L R 140 (DB), Kanhyalal v. Narhar. 

,} 7 } “i™* 79 {80 > 81 > : 43 Ind Caa 399 > Dliaram Singh v. Ganeshram. 

i 7 R 1917 0adlx 237 ( 239 ) : 20 0ud h Cas 97 : 39 Ind Cas 593, Hari Har 
mS ) StU9h V ' Bhawani Sing * (Term of mort g a 8 e extended by subsequent agree- 

l Il l LV 0 ® 121 (123): 127 Ind c “ 281 (UB) ' Madan Chouihr » »■ 


i 935 , P “‘ 353 < 354 > = 163 I- 3 Cas 972 (DB), Ramiha ni Sal,.. 
ro w (Subsequentagreement granting permanent lease not a clog.) 

[See also (’95) 18 Mad 368 (372) (DB), Unni v. Nagammal. (Mortgage _ Sutee- 

? ®“ t n a ? e ®f ient *° JW 'weired debt with mortgage money—ObUgationisbind- 
* mortga 8° r .’ though not on parties who have subsequently acquired from 
him for value an interest in mortgaged property.) 

: 47 AU 582 : 87 Ind 0as 477 (DB) ' parmanand 

[1 p?r J£!J‘ 29 i A \ l 1929 Bom 186 (187): 116 M Cas 4 °5 : 53 Bom 360, 

/-fmT? r Shet v - La ^mibai Babaji. 

1 V 916 ^? 41 ^ 848 * : 39 Mad 1010 : 30 Ind Cas 569 (DB), Pattee 
contract (Per Kumaraswam * Sastri, J. : — Subsequent 

i “ a ~?/dem;Uon l T 1UteliUe “ ° f ■“*■**- 

*2^ 5 p “‘ L J0UC 423 : 57 Ind Ca3 337 (DB) - Ra ™ 

( 92) 16 Bom 705 (707) (DB), Subrao Mangeshaya v. Manjapa Steffi.] 
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of possession to him of the property is not invalid as a clog on the 
equity of redemption. 24 In Shankar Din v. Gokul Prasad 25 their 
Lordships of the Privy Council said: “there is nothing in law to 
prevent the parties to a mortgage from coming to any arrangement 
afterwards qualifying the right to redeem.” In the undermentioned 
cases, 26 however, where a subsequent agreement provided that if the 
amount subsequently lent was not paid within a particular time the 
stipulation in the former deed were not to be in force, it was held that 
the Court will not allow an additional advantage to be obtained through 
the necessity of the debtor and that the principle “once a mortgage 
always a mortgage” would apply. It is submitted that this view is°not 
correct. 

In Lallu Si?igh v. Ramnandan , 27 it has been held by the 
Allahabad High Court that a subsequent contract not to redeem a 
mortgage without paying unsecured debts due to the mortgagee though 
not coming within the doctrine of clog on redemption, was yet not 
enforceable as being inconsistent with recognised principles of English 
law.which are applicable to India as rules of justice, equity and good 
conscience and that the principle of English law was that a mortgagor 
cannot be compelled as a condition of redemption to pay sums w’hich 
are not secured upon the mortgaged property notwithstanding a 
covenant to pay them as a condition of redemption. According to the 
undermentioned case 28 of the Chief Court of Oudh, such a subsequent 
contract is unenforceable as a clog on redemption, and according to 
other cases 29 of the same Court it would be enforceable against the 
mortgagor personally but not against his transferees. It is submitted 

24. (1863) 32 L J Ch 648 (653) : 9 Jur (N S) 592 : 8 L T 627: 11 W R (Eng) 632, 
Gossip v. Wright. 

(’27) 14 AIR 1927 Rang 33 (35) : 99 Ind Cas 519 : 4 Rang 368 (FB), Maung Ok 
Kyi v. Ma Pu. 

(’32) 19 AIR 1932 Cal 126 (133) : 138 Ind Cas 177 : 59 Cal 117 (DB), Ealipada 
Mukerji v. Basanta Kumar. (Obiter.) 

(’15) 2 AIR 1915 Low Bur 127 (127, 128) : 26 Ind Cas 877 (DB), Dinyar D. Eirji 
Kliorshed v. Maung Inn. 

(’17) 4 AIR 1917 Nag 79 (80, 81) : 43 Ind Cas 399, Dharam Singh v. Ganeshram. 
(’03) 27 Bom 297 (300) : 5 Bom L R 140 (DB), Eanhyalal v. Narhar. 

(’24) 11 AIR 1924 Rang 89 (90) : 77 Ind Cas 877, Ma Pyone v. Ma U. 

[, See also (1829) 48 E R 12 (14) : Tamlyn 28:31 R R 60, Purdie v. Millet. 

('26) 13 AIR 1926 Mad 386 (387) : 93 Ind Cas 338 (DB), Ramalinga Mudaliar v. 
Arunachala Mudali .] 

25. (’12) 16 Ind Cas 78 (79) : 34 All 620 : 15 Oudh Cas 285 (PC). 

26. (1864) 1864 Suth W R F B 79 (80, 81) (FB), Tewaree v. Kaseenauth. 

(’03) 27 Bom 154 (156) : 4 Bom L R 966 (DB), Rajmal v. Shivaji. 

27. (’30) 17 AIR 1930 All 136 (149) : 52 All 281 : 124 Ind Cas 733 (FB). (26 All 
559; 9 Cal W N 789; 27 All 178; 4 All 85; 9 Bom 233, referred to.) 

28. (’17) 4 AIR 1917 Oudh 388 (389) : 37 Ind Cas 438, Rajendra Narain v. Dy. 
Commissioner, Bahraich. 

29. (’23) 10 AIR 1923 Oudh 24 (25) : 70 Ind Cas 66, Gaya Prasad v. Rachpal. 

(’14) 1 AIR 1914 Oudh 304 (305) : 17 Oudh Cas 303: 25 Ind Cas 905, Ram Adhin 

Misra v. Sitla Baksh Singh. 

(’25) 12 AIR 1925 Oudh 593 (594) : 85 Ind Cas 328, Kandhaiya Bakhsh v. Ram 
Charitar. 
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that the view that such agreements are clog on redemption is not Section 60 
correct. Notes 28-29 

The stipulation must have been entered into by the mortgagee in his 
character as such: 

9 

The doctrine of stipulations clogging redemption entirely depends 
upon such stipulations being made by the mortgagee in his relation as 
mortgagee. It has nothing to do with stipulations made by him in a 
different capacity as that of a vendee. Where A purchased property 
from B for £51,000, £5000 of which was to be paid in cash and the 
balance secured by a mortgage by A to B and the agreement of sale 
stated that A should give B a certain option, failing to do which, he 
will pay B £5000 in addition to the balance of the purchase-money 
secured by the mortgage, it was held that this was not a clog on 
redemption. 80 

Effect of clogging stipulations: 

The mere fact that a stipulation or a covenant is a clog on 
redemption does not invalidate the mortgage as a whole 31 but only 
renders the stipulation ineffective. 

_ I 

29. Clog—Anomalous mortgage. — Section 9S provides that 
the rights and liabilities of the parties to an anomalous mortgage are 
to be determined by their contract as evidenced by the mortgage deed 
and, so far as such contract does not extend, by local usage. It has been 
held by the Privy Council in Sher Khan v. Baja Seth Swami Dayal 1 
that even in cases of anomalous mortgages, the rights and liabilities 
depend on the terms of the contract as controlled by the Transfer 
of Property Act. The terms of the contract cannot offend the terms 
of s. 60 and clog redemption. The provisions of one section cannot 
be used to defeat those of another unless it is impossible to effect a 
reconciliation between them. See also the undermentioned cases to a 
similar effect. 2 


The contrary view that the principle of clog on redemption does 
not apply to anomalous mortgages, expressed in some cases 3 is no 

30. (1909) 26 T L R 138 (139), Davies v. Chamberlain. 

31. ('22) 9 AIR 1922 Oudh 221 (223) : 68 Ind Cas 998, Saiyid Zulficar Aliy . 
Suraj Prasad. 

Note 29 

M’ 2 *) 9 A® 1922 P c 17 (19) : 44 All 185 : 25 Oudh Cas 8 : 49 Ind App 60 : 
66 Ind Cas 853 (P0). 

2. (’25) 12 AIR 1925 Mad 366 (366) : 82 Ind Cas 809, CheUakutti Naicken v. 
Vengappa Ptllai. 

('18) 5 AIR 1918 Upp Bur 32 (33): 2 IJpp Bur Rul 141 : 89 Ind Cos 377, Nga Po 
Nyuny.MiYin. 

(’07) 80 Mad 61 (66) : 16 Mad L Jour 462 (DB), Nulakandan Nambudripad v. 
Anantha Krxshna Iyer. (Mortgage before Act.) 

3 y pin 8 12 * 16, 18): 48 Mad 68&: 67 *“ d Cas 724 (FB), Venkiah 

(Per WaUis ' °- J - and Seshagiri Aijar, J.) 

1918 Mad 609 ( B10 >-s ■ 48 Ind Cas 989 (DB), Kuttikatta v. Kunhu 
^ Aw! 800 (8 ° 3): 17 Mad h Jour 189 P®)* Gopalan Nayar v. Kunhan 
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longer good law. In the case noted below 4 it was held that a provision 
for renewal of kanom, being permissible under the customary law of 
Malabar, is not a clog on redemption. 

30. Stipulation giving mortgagee option to purchase 

the property -A stipulation in the mortgage deed for an option 

to the mortgagee to purchase the mortgaged property will be one for a 
collateral advantage which clogs the right of redemption and is therefore 
void. 1 The reason is that if the stipulation is valid, the mortgagor 
cannot on payment of the mortgage money, get back the property free 
of all obligations under the contract of mortgage (see Note 28 ). The case 
is stronger still where the mortgagor stipulates that he will not sell to 
any one except the mortgagee. The mortgagee, in fact, is, in such a case, 
given an absolute right to prevent a sale to any other person. 2 

In Samuel v. Jarrah Timber & Wood Paving Corporation? 
Lord Macnaghten thought that the view that such a stipulation was 
void, rested on a well recognised rule, independent of the principle of 
clog on redemption, that a mortgagee is not allowed at the time of 
the loan to enter into a contract for the purchase of the mortgaged 
property. Lord Lindley in the same case, rested his view on such 
stipulation being a clog on redemption. 

A stipulation for pre-emption by the mortgagee may or may not 
be a clog on redemption. If the stipulation is for pre-emption at any 
time before redemption it is not ordinarily a clog on redemption. 4 But 

(’16) 3 AIR 1916 Mad 652 (653): 31 Ind Cas 184 (DB), Raman Nayar v.Kannoth. 
(’16) 3 AIR 1916 Mad 841 (842) : 39 Mad 1010 : 30 Ind Cas 569 (DB), Patte 
Muhammad v. Davood. 

('24) 11 AIR 1924 Rang 83 (85) : 1 Rang 419 : 76 Ind Cas 665 (DB), Ma Min Bye 
v. Mating Chit Pe. 

4. (’37) 24 AIR 1937 Mad 126 (127): 168 Ind Cas 101, Athiramankutli v.Uppari. 
[See also (’10) 7 Ind Cas 698 (699) (DB) (Mad), Pandarathile w.Nadurile Mada - 
thil. '(Mere right of renewal of kanam does not affect redeem ability of kanam.)] 

Note 30 

1. (1705) 23 E R 935 (935) : 2 Vern 520, Jennings v. Ward. 

[See also (1891) 61 L J Ch 49 (54) : 1892 App Cas 1: 65 L T 765: 40 W R (Eng) 
529, Salt v. Northampton. 

(’22) 9 AIR 1922 Bom 277 (278): 46 Bom 409: 64 Ind Cas 612 (DB), Bhima Boo 
Nagoji Rao v. Sakharam Sabaji. (If the mortgagee had got a contract for the 
sale of the land a Court of Equity would not allow him to take advantage of 
that contract.)] 

2. (’30) 17 AIR 1930 Pat 121 (124) : 127 Ind Cas 281 (DB), Madan Chowdhry v. 
Kamaldhari Thakur. 

3. (1904) 73 L J Ch 526 (527, 529) : 1904 App Cas 323 : 90 L T 731 : 52 W R 
(Eng) 673 : 20 T L R 536. (Affirming (1903) 72 L J Ch 262 which itself affirmed 
(1902) 71 L J Ch 688.) 

4. (’28) 15 AIR 1928 Pat 637 (639) : 8 Pat 243 : 113 Ind Cas 106 (DB), Matura 
Subba Rao v. Surendra Nath. (Covenant for pre-emption before redemption.) 

(’29) 16 AIR 1929 Mad 243 (250) : 52 Mad 300: 121 Ind Cas 753 (DB), Tirumala 
Chetty Rangayya v. Srinivasa Raghavacharlu. (Quaere.) 

(’98) 2 Cal W N 575 (576) (DB), Haris Paik v. Jahuruddi Gazi. 

(’09) 4 Ind Cas 610 (611) : 3 Sind L R 130 (DB), Seth Abdulla Muso v. Pirbux. 
(22 All 238 followed;) 
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if the right is exercisable even after the mortgage is redeemed 5 or is 
exercisable at a fixed price 6 or at a concession price 7 it may be a clog 
on redemption. See also the undermentioned case. 8 

31. Stipulation against redemption by persons other 
than the mortgagor. — A condition in the mortgage deed that the 
mortgage is redeemable only during the life of the mortgagor is void. 
The mortgage is nevertheless redeemable by his heirs. 1 So also, where 
a mortgage is made redeemable by the mortgagor and the heirs male 
of his body, it is redeemable by the assignee of the mortgagor. 2 


32. Provision for a long period for redemption, if a clog. 
— A provision in the mortgage deed fixing a period for redemption and 
providing that the mortgage shall not be redeemable before that date 
is not a clog on redemption, if the period fixed is a reasonable one. 1 
In Bradley v. Carritt 3 Lord Maenaghten said “everybody knows that, 
when money was placed out on mortgage as an investment nothing was 
more common than to make the mortgage irredeemable for a certain 
limited time. It was an old and well established practice, and a very 
reasonable practice too.” In Morgan v. Jeffreys 3 it was held that a 
postponement of redemption for a short period may not be unreasonable 
if the mortgagee also during that period is bound not to call for his 
debt during that period, but that a proviso restraining redemption for 
28 years was unreasonable and void, at least, where there was no 
corresponding restriction preventing the mortgagee from calling in his 
money during that period. In Davies v. Symons* a covenant that the 

5. (’01) 24 Mad 449 (465) : 11 Mad L Jour 132 (DB), Ramasami Pattar v. Chin- 
nan Atari. 

6. (’28) 15 AIR 1928 Pat 637 (639) : 8 Pat 243 : 113 Ind pas 106 (DB), Matura 
Subba Rao v. Surendra Nath. 

7. (’29) 16 AIR 1929 Mad 243 (250) : 52 Mad 300 : 121 Ind Cas 753 (DB), Tiru- 
mala Chetty v. Sri?;tvo3a Raghavacharlu. 

8. (*17) 4 AIR 1917 Lah 247 (250) : 41 I.C. 397 (DB), Abdul Aziey.Naidar Mai. 

Note 31 

1. (1702) 22 E R 1195 (1195) : Freeman 258, Price v. Perrie. 

( 1681 ) 23 E R 266 ( 267 ) : 1 Vern 7» New Comb v. Bouham. (Reversed in 23 E R 
435 on the ground that the mortgagor intended to make a settlement of the mort- 
gage on the mortgagee.) 

(1768) 28 E R 605 (606) : 1 Eden 64, Spurgeon v. Collier. 

(’94) 1894 Pan Re No. 131, Sukhdial v. Anant Ram. 

mJ 1 !? 81 * 23 E R 288 (? 88 ) : 1 Vero 33, Howard v. Harris . 

Fit ® t 84 J 886>: 1 P W 268 ’ Fl °y er v - Lavington. 
nf J ? 6 5°' 181 ’ Sukhd *<*tv-dnanl Ram. (Proviso restricting the equity 

of redemption to the mortgagor himself or the heirs of his body.) 

Note 32 

640 t 42 J :47WR < Ed «) 84 •* ( 1898 ) 2 Ch 307 : 79 L T 201: 
-14 I L K 504, Biggs v. Hoddinott. 

2 638 9 °19 T LR 466 B ^ ^ : 61 W R ( En S) 636 : < 1903 ) A C 253 : 88 L T 

■?* 79 L J 0h 860 ( 364 ) : 26 T L R 824 : (1910) 1 Oh 620 : 74 J P 164. 

MI934) 103 LJ Ch 311 (813): 1984 Oh 442 : 161 L T 96 : 78 S J 297. 

U4 R R M n J ? 89 !? l) ! , X GiB 816 : 8 W R < En 8> 55 : 1 L T (n S) 
R 464, Oatodry v. Day . (Transaction between solicitor and client.) 
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mortgagor will not redeem for 20 years was held to be a clog on 
redemption. 

In this country, the periods fixed for redemption are generally 
much longer than they are in England. 6 The mere fact, therefore, that 
the period is a long one is not by itself a clog on redemption 6 but 
coupled with other circumstances it may be a clog on redemption. 7 

5. (’96) 20 Bom 677 (683) (DB), Abdul Hak v. Gulam Jilani. 

6 . (’33) 20 AIR 1933 All 70 (71) : 54 All 1041 : 143 Ind Cas 409 (DB), Mt. Sab - 
ratan v. Dhanpat Gadariya. (60 years held not necessarily clog.) 

(’20) 7 AIR 1920 Oudh 228 (228) : 57 Ind Cas 603, Maiku Lai v. Gayadin. (50 
years.) 

(’28) 111 Ind Cas 248 (250) (Oudh), Dhup Rani v. Chhail Behari. (A clause post, 
poning redemption for 11 years.) 

(’29) 16 AIR 1929 Oudh 30 (31) : 4 Luck 147 : 113 Ind Cas 46 (DB), Sarfaraz 
Singh v. Udwat Singh. (35 years.) 

(’26) 13 AIR 1926 Oudh 38 (39): 90 Ind Cas 566, Narain Das v. Debi Din Singh. 
(200 years— Contra see AIR 1927 Oudh 224.) 

(’29) 16 AIR 1929 Oudh 54 (55) : 4 Luck 203 : 114 Ind Cas 811 (DB), Baldeo v. 
Losai. (Period of 99 years.) 

(’26) 13 AIR 1926 Lah 457 (457) : 96 Ind Cas 467 (DB), Sarban Singh v. Mt. 
Bhagwan Kaur. (20 years.) 

(’30) 17 AIR 1930 Lah 1060 (1061) : 130 Ind Cas 57, Lai Singh v. Kartar Singh. 
(Period such as forty years for redeeming a mortgage cannot be reduced by the 
Court where otherwise there is nothing unconscionable in the agreement.) 

(’33) 20 AIR 1933 Lah 373 (374) : 145 Ind Cas 1016, Bansi Lai v. Sawanu. 
(50 years.) 

(’10) 8 Ind Cas 1068 (1069) (DB) (Mad), Muhomed Ibrahim v. Muhomed Aziz 
Eroshi. (90 years.) 

(’21) 8 AIR 1921 Oudh 196 (200) : 64 Ind Cas 757 : 24 Oudh Cas 330 (DB), 
Chokkey Singh v. Eardeo Singh. (The mortgage was for a term of 30 years with 
a possible extension to.50 years in case it was not redeemed on the expiry of the 
original term.) 

(’07) 1907 Pun Re No. 39 : 1907 Pun L R No. 119 (DB), Puran Singh v. Kesar 
Singh. (A term of 20 years held not inequitable.) 

(’22) 9 AIR 1922 Oudh 221 (223): 68 Ind Cas 998, Zulfiqar Ali v. Suraj Prasad. 
(98 years.) 

(’25) 12 AIR 1925 All 42 (43) : 80 Ind Cas 728, Narain v. Jagan. (Term of 60 
years.) 

(’36) 23 AIR 1936 Lah 168 (170) : 161 Ind Cas 251 (DB), Hira Lai v. Khizar 
Hayat Khan. (25 years.) 

(’12) 15 Ind Cas 917 (918) (Lah), Abdullah v. Saadxdla Khan. (150 years.) 

(’19) 6 AIR 1919 Oudh 394 (394) : 22 Oudh Cas 191 : 53 Ind Cas 770, Mathura 
Prasad v. Eardkh Narain. 

(’96) 20 Bom 677 (684) (DB), Abdul Hak v. Gulam Jilani. 

(’12) 15 Ind Cas 880 (881) (DB) (All), Ram Prasad v. Jagrup. (Fixing 58 years.) 
(’14) 1 AIR 1914 All 163 (164) : 23 Ind Cas 926, Dalthavan Singh v. Amardeo 
Singh. (35 years— Contra see 26 All 479.) 

(’15) 2 AIR 1915 All 136 (137) : 28 Ind Cas 129, Mt. Dulari v. Lai Bahadur 

Singh. (59 years.) , „ 

[But see (’27) 14 AIR 1927 Oudh 224 (225): 2 Luck 588: 102 Ind Cas 160, Fateh 

Mohammad v. Ram Dayal. (Period of 200 years constitutes a clog -Contra, see 

AIR 1916 Oudh 38.) , /oe 

(’04) 26 All 479 (481) : 1 All L Jour 133 (DB), Bhawan* v. Sheodxal. (35 yeara 

is oppressive— Contra, see AIR 1914 All 163.)] 

7. (’29) 16 AIR 1929 Oudh 30 (31) : 4 Luck 147 : 113 Ind Cas 46 (DB), Sarfaraz 
Singh v. Udxvat Suigh. 
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33. Stipulation for collateral advantage. — Originally, in 
England, every stipulation in the mortgage deed for a collateral 
advantage to the mortgagee was held void, whether the equity of 
redemption was thereby clogged or not. 1 “A man shall not have interest 
for his money on a mortgage," said the Master of Rolls in Jennings v. 
Ward, 2 “and a collateral advantage besides for the loan of it.” This 
was rested on two grounds: firstly , that to allow such an advantage 
to be gained was contrary to the policy on which the Statutes of Usury 


('25) 12 AIR 1925 Oudh 720 (721) : 87 I. C. 909, Madho Singh v. Mt. Lachhmin. 
(Under a deed of mortgage the mortgagee secured a profit at the rate of 25 per 
cent, and the period of redemption was fixed at seventy-five years. There was a 
further condition that if redemption was not effected in the 76th year, a further 
term of 75 years would be added— He Id, that the intention of the mortgagee was 
to make redemption impossible and that the mortgagor was, therefore, entitled 
to relief.) 

(’24) 11 AIR 1924 Lah 129 (130) : 76 Ind Cas 445 (DB), Faujdar Khan v. Abdul 
Samad. 

(’25) 12 AIR 1925 All 643 (645) : 87 Ind Cas 30 (DB), Rajai Singh v. Randhir 
Singh. 

(’25) 12 AIR 1925 Oudh 406 (406) : 88 Ind Cas 201, Mahomed Khan v. Ram Lai 
Kaltvar. 


(’26) 13 AIR 1926 Oudh 356 (356, 357): 93 Ind Cas 329, BachuUpadyav. Perbhu. 
(’29) 16 AIR 1929 Oudh 54 (54): 114 I. C. 811: 4 Luck 203 (DB), Baldeo v. Losai. 
(’28) 110 Ind Cas 689 (690) (DB) (Oudh), Thakur Bakhsh Singh v. Jagdat. (Period 
of 50 years.) 

(*14) 1 AIR 1914 All 334 (336) : 36 All 551 : 24 Ind Cas 705 (DB), Sarbdawan 
Singh v. Bijai Singh. 

(’14) 1 AIR 1914 Oudh 379 (381) : 17 Oudh Cas 313 : 25 Ind Cas 912, Durga 
Singh v. Md. Raza Husain Khan. (Term of 101 years.) 

(’15) 2 AIR 1915 Oudh 151 (153) : 27 Ind Cas 581 (DB), Lai Bahadur v. Zalim 
Singh. 

(’33) 20 AIR 1933 Oudh 460 (460): 9 Luck 151: 145 Ind Cas 669 (DB ),Har Daxjal 
Singh v. Rajaram Singh. 

(*20) 7 AIR 1920 Oudh 53 (53) : 23 Oudh Cas 108 : 57 Ind Cas 553, Ram Das v. 
Swami Dayal. 

(’04) 26 All 479 (481) : 1 All L Jour 133 (DB), Bhawani v. Sheodidl. 

(’21) 8 AIR 1921 All 143 (144) : 62 Ind Cas 985 (DB), Hira Kuar v. Oambhir 
Singh. (Mortgagee given power to sue for mortgage money before the period if 
default in payment of interest—Suit for redemption before expiry of period is not 
premature.) 

(*19) 6 AIR 1919 Oudh 394 (394) : 22 Oudh Cas 191 : 53 Ind Cas 770, Mathtira 
Prasad v. Harakh Narain. (A oovenant in a usufructuary mortgage postponing 
redemption for 99 years on payment of double the principal amount.) 

(’10) 8 Ind Cas 653 (553) (Lah), Bishcn Singh v. Jaimal Singh. (The condition in 
a mortgage-deed for the term of 20 years requiring the mortgagor to pay interest 
for the full term along with the principal at the time of redemption and not within 
the term if he chose, is a clog on the equity of redemption.) 

(’22) 9 AIR 1922 Ondh 283 (285) : 68 Ind Cas 529 (DB), Kunj Behari Lai v. 
Prag Narayan. 

(’21) 8 AIR 1921 Oudh 45 (46) : 61 Ind Cas 962, Sohan Lai v. Kttnwar. 

(’17) 4 AIR 1917 Oudh 106 (110, 111) : 38 Ind Cas 454 (DB), Mahomed AH v. 
Ramzan Ali. 

Note 33 


1. See the observations of LordDavey in Noakes and Co. v. Rice, (1902) 71 L J Ch 

139 (144) : 60 W B (Eng) 305 : (1902) App Cas 24 : 86 L T 62 : 66 J P 147 : 18 
TLB 196. 

2. (1705) 23 E R 935 (935) : 2 Vero 620. 
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were founded, and, therefore, was contrary to public policy; 3 secondly, 
that the mortgagor being under the control of the mortgagee is not in 
a position to contract with the mortgagee on equal terms, and that a 
Court of Equity will regard a contract for a collateral advantage as an 
oppressive one not to be enforced. 4 The Usury Laws were repealed in 
the year 1854, and the first ground of the view was no longer available. 
The second ground, however, was held applicable notwithstanding the 
repeal of the Usury laws and stipulations for collateral advantage were 
held to be not valid, 6 though in some cases 6 it was held that where the 
stipulation was, as a matter of fact, not oppressive, it was enforceable. 
In Biggs v. Hoddinott 7 the previous cases were reviewed and it was 
held that a stipulation for a collateral advantage was not invalid unless 
it could be said that it operated as a clog on redemption, or was 
unconscionable and oppressive in which latter case the contract would 
not, like any other oppressive contract, be enforced. The facts of that 
case were that a mortgage of a licensed house by .a publican to a 
brewer provided that the loan should continue for a period of five years 
and contained a covenant that the mortgagor should not, during the 
continuance of the security , sell, on the premises, beer other than that 
supplied by the mortgagee. It was held that the covenant for the 
collateral advantage neither clogged redemption nor was oppressive and 
was therefore valid. The principles stated in Biggs v. Hoddinott 8 were 
approved by the House of Lords in Noakes & Co. v. Rice . 9 In that 
case a covenant in a mortgage of a leasehold public house provided 
that the mortgagor will not during the continuance of the term, whether 
or not any principal or interest was still owing on the security, sell 
on the mortgage premises any malt liquors except such as shall have 
been purchased from the mortgagees. It was held that this was a clog 
on redemption in so far as it purported to “tie” the public house after 
payment of principal moneys and interest due on the security. Lord 
Macnaghten observed as follows : 

” It seems to me to be contrary to principle that a mortgagee 
should stipulate with his mortgagor that, after full payment of 


3. (1806) 9 R R 122 (129) : 2 Sch & Lef 661, Webb v. Rorke. (Lease for 999 years 
by mortgagor to mortgagee set aside.) 

4. (1804) 9 R R 71 (75) : 2 Sch & Lef 214, Gubbins v. Creed. (Lease by mortgagor 
to mortgagee, held oppressive and set aside.) 

(1816) 3 E R 1074 (1078) : 4 Dow 16 : 16 R R 1, Hickes v. Cooke. 

5. (1863) 11 W R (Eng) 1036 (1037) : 2 N R 541 : 9 Jur (N S) 885: 132 R R 873, 
Broad v. Selfe. 

(1889) 58 L J Ch 355 (359) : 37 W R (Eng) 279 : 40 Ch D 449 : 60 L T 212 : 53 
J P 628, James v. Kerr. 


6 . (1890) 59 L J Ch 174 (177), Field v. Hopkins 
(1889) 58 L J Ch 361 (367) : 41 Ch D 126 : 60 L T 614 : 37 W R (Eng) 


Mainland v. Upjohn. 

7. (1898) 67 L J Ch 540 (542) : (1898) 2 Ch D 307 : 47 W R (Eng) 84 : 79 L T 


201 : 14 T L R 504. 

8 . (1898) 67 L J Ch 540 (542) : (1898) 2 Ch D 307 :47 W R (Eng) 84: 79 L T 201: 

14 T L R 504. T m 

9. (1902) 71 L J Ch 139 (144) : 50 W R (Eng) 305 : (1902) App Cas 24 : 86 L T 
62 : 66 J P 147: 18T LR 196. (Affirming (1900) 69 L J Ch 635, Bice v. Noakes.) 
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principal, interest and costs, he should continue to receive, for a 
definite or an indefinite period, a share of the rents and profits of 
the mortgaged property as the result of an obligation arising from 
the contract made when the mortgage was created." 

In Bradley v. Garritt 10 a stipulation in a mortgage of shares tor 
a collateral advantage to the effect that the mortgagor undertook to 
use his best endeavours to secure that the mortgagee should "always 
thereafter" be employed as broker for the company was invalid as 
constituting a clog on redemption. In Morgan v. Jeffreys 11 a mortgage 
of licensed premises provided a term of 32 years, during which the 
mortgagor was bound to deal exclusively with the mortgagee in liquors 
at current market rates. The mortgagee could, however, call for the 
money earlier, but continue the “tie" for 31 years. It was held that the 
stipulation was a clog on redemption and therefore void. 


The law on the validity of stipulations for collateral advantages in 
mortgage deeds must now be taken to have been finally settled by the 
decision of the House of Lords in Kreglinger v. New Patagonia Meat 
and Cold Storage Co., 12 which must be regarded as the leading case on 
the point. In that case A advanced money to B upon security of a 
floating charge over all his property present and future, and agreed not 
to demand repayment for a period of five years, but B was to be at 
liberty to repay the debt at an earlier period on giving notice. The 
agreement also contained a provision that B should not sell any 
sheepskins to any purchasers other than the lenders for a period of five 
years from the date of the agreement so long as the lenders are willing 
to purchase the same at an agreed price. The loan was paid off before 
the expiration of the five years. It was held by the House of Lords that 
the option of purchasing the sheepskins was not terminated but 
continued for the period of five years. Lord Haldane, L. C., said: 

“A collateral advantage may be stipulated for by the mortgagee 
provided that he has not acted unfairly or oppressively, and 
provided that the bargain does not conflict with the third form of 
the principle: this is, that a mortgage (subject to the apparent 
exceptions in the case of a family arrangement to which I have 
already referred) cannot be made irredeemable, and that any 
stipulation which restricts or clogs the equity of redemption is 
void. It is obvious that the reason for the doctrine in this form is 
the same as that which gave rise to other forms. It is simply an 
assertion in a different way of the principle that once a mortgage 
always a mortgage, and nothing else." 


B 471 (475 ' 478) : * 1903) A PP Caa 253 ( 266 ) : 61 W R (Eng) 
vf CarrLf) T 633 : 19 T L R 466 * Reversing (1901) 70L JKB 832, Bradley 

II. (1910) 79 L J Ch 360 (863): 26 T L R 324 : (1910) 1 Ch 620 : 74 J P 154. 

79 (95) : 109 L T 802 : 58 S J 97 : 80 T L R 114 : (1914) 
47? n 61 * ^ 1902 ) 71 & J Ch 189, Noakes A Co. v. (1903) 72 L JKB 

Carritt > Samuel v. Jarrah Timber and Wood Pavino Cor 
porahon, (1904) 73 L J Oh 526; Santley y. Wilde, (1899) 68 LJ Oh 681, referred to.) 
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The result is that the mortgagor can, even at the time of the loan, agree 
to give some collateral advantage to the mortgagee provided_ ' 

(a) it is not unfair, or 

(b) it does not clog the equity of redemption or is not otherwise 
inconsistent with the right to redeem. 

Kreglinger's case was followed in Re Cuban Land and Development 
Co., Ltd ., 13 and it was held that a collateral bargain with debenture 
stock.holders of a company to pay them one-third of the surplus assets 
in the event of winding up of the company and which did not in any 
way prevent the redemption of the debentures on payment of the 
amount due was not invalid. 

The principles stated above have been applied in this country also. 
In V enkatar ay anim Gamy. Subadrayamma 1 * where a mortgage with 
possession was made by A in favour of B, and it was provided that 
Rs. 4,000 per year were to be allowed to the mortgagee for certain 
charges that would be incurred by the mortgagee for the usual annual 
repairs, etc., to the mortgaged property, it was held by their Lordships 
of the Privy Council that this was not an agreement for a collateral 
advantage that can be objected to. Where the mortgagor of a mill 
agreed to pay the mortgagee remuneration as manager of the mill, it 
was held not to be bad. 16 Where A borrowed money from B for building 
a factory and mortgaged the factory and stipulated that he would pay 
two and a half per cent, commission in perpetuity on the income of 
the factory, it was held that it was bad. 16 See also the undermentioned 
cases. 17 

34. Clog—Penalty in case of default.—A high rate of interest 1 

13. (1921) 90 L J Ck 440 (442) : (1921) 2 Ck 147 : 125 L T 792 : 65 S J 680. 

14. (’23) 10 AIR 1923 P C 26 (27) : 50 Incl App 41 : 46 Mad 108 : 71 Ind Cas 
1035 (P C). 

15. (’ll) 10 Ind Cas 748 (764) (Bom), Hope Mills Limited v. Cowasji J. Ready- 
money. 

16. (’26) 13 AIR 1926 Bom 495 (496) : 98 I. C. 696 (DB), Amratlal Oordhandas 
v. Keshava Lai Kuberdas. 

17. (1900) 22 All 238(240): 1900 A11WN 49 (DB), Bimal Jati v. Biranja Kuar. 
(*09) 4 Ind Cas 610 (611) : 3 Sind L R 130 (DB), Abdulah Musov. Pirbnx. 

Note 34 

1. (’26) 13 AIR 1926 Oudk 408 (409): 1 Luck 354: 29 Oudk Cas 253 : 96 Ind Cas 
413, Ram Prasad v. Khusal Singh. 

(’20) 7 AIR 1920 Oudk 114 (119) : 58 Ind Cas 115, Saheb Bakhsh Singh v. Md. 
Ali Mohammad Khan. 

(’29) 16 AIR 1929 Oudk 30 (32) : 4 Luck 147 : 113 Ind Cas 46 (DB), Sar/araz 
Singh v. TJdwat Singh. (Not by itself sufficient to support a plea of clog, in tke 
absence of undue influence or unfair dealing.) 

(’30) 17 AIR 1930 Cal 207 (208) : 56 Cal 960 : 119 Ind Cas 207 (DB), Ram 
Krishna v. Heramba Chandra. 

(’28) 15 AIR 1928 Oudh 330 (333) : 110 Ind Cas 91 (DB), Suraj Baksh Singh v. 

Ajudhia Singh. . . 

(’29) 16 AIR 1929 All 411 (413); 119 Ind Cas 439, Fagir Pasi v. Beharx Kundigar. 
(Provided that the parties entered into the contract with eyes open and on equal 
terms, and that the terms of the mortgage were clear and not equivocal.) 

(’26) 92 Ind Cas 665 (666) (Oudh), Sarda Btix Singh v. Kandhia Bux. 
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or a provision for compound interest on default 2 is not a clog on 
redemption. But if such a provision amounts to a penalty within 
the meaning of S. 74 of the Contract Act the Court will relieve against 
the penalty. 3 Excessive interest not amounting to a penalty may also 
be relieved against under the provisions of the Usurious Loans Act, 1918. 4 
But apart from these provisions, there is nothing to authorise the Court 
to interfere with the sanctity of contracts. 6 In Aziz Khan v. Duni 
Chand 8 where the mortgagor undertook to pay interest at 25 per cent, 
per annum, and also to pay compound interest at that rate in case of 
default in payment, it was held by their Lordships of the Privy Council 
that in the absence of evidence that the contract was entered into under 
pressure or undue influence, no relief could be given on grounds of mere 
hardship. 7 


A stipulation that the mortgage shall be redeemable only on 
payment, at a future time or on the happening of a given event, of a 
larger sum than that advanced, even though interest is made payable 

2. (’93) 20 Cal 360 (365) (DB), Surya Narain v. Jogendra Narain. 

(’30) 17 AIR 1930 Cal 207 (208) : 56 Cal 960 : 119 Ind Cas 207 (DB), Ram 
Krishna v. Heramba Chandra. 

(’04) 28 Bom 371 (377) : 6 Bom L R 307 (DB), Hari v. Ramji. 

3. (’18) 5 AIR 1918 Cal 557 (568) : 40 Ind Cas 865 (DB), Syam Peary Dassaya 
v. Eastern Mortgage and Agency & Co., Ltd. 

(’33) 20 AIR 1933 All 70 (71): 54 All 1041 : 143 Ind Cas 409 (DB), Mt. Sabratan 
v. Dhanpat. 

(’23) 10 AIR 1923 Rang 61 (64) : 11 Low Bur Rul 356 : 68 Ind Cas 887 (DB), Ko 
Tine v. Ismail Cassim Moor ad. 

(’91) 1891 Pun Re No. 99, Basawa Singh v. Hem Singh. 

(’28) 15 AIR 1928 Lah 601 (603, 604) : 112 Ind Cas 602 (DB), Mt. Jaswant Kuar 
v. Gajan Singh. 

(’24) 11 AIR 1924 Bom 264 (268) : 87 Ind Cas 129, Nadershaw v. Shirinbai. 

(’88) 2 C P L R 9 (15), Sodasheo Balkrishna v. Krishna Rao. 

[See also (’31) 18 AIR 1931 Nag 91 (92, 93) : 130 Ind Cas 817, Sitaram v. 
Ramrao.] 

(’13) 20 Ind Cas 812 (814) (DB) (Lah), Aaiz Khan v. Duni Chand. 

(’30) 17 AIR 1930 Lah 148 (149) : 122 Ind Cas 477 (DB), Bishen Das v. Gurdas 
Mai.] 

4. (’33) 20 AIR 1933 All 70 (71) : 54 All 1041 : 143 Ind Cas 409 (DB), Ml. Sab¬ 
ratan v. Dhanpat. 

(’34) 21 AIR 1934 Mad 31 (36, 40) : 148 Ind Cas 467 (FB), Rama Krishnayya v. 

Venkata Somayajulu. (Compound interest is not always penal, but shall amount 
to penalty if it is excessive or abnormal.) 

( o 4) 5 9U Lah 241 {242) : 24 Ind Cas 926 ( DB b Sllndar Si *9h v. Hukam 

oxngh. (Interest at Re. 1-4 per cent, per mensem not excessive.) 

<*0) 1930 Oudh 173 (175): 4 Luck 415 : 126 Ind Cas 673 (DB). Oajraj 

Singh v. Alunnu LaL * J 

[Se* also (’ll) 11 Ind Cas 619 (520, 621) (DB) (Lah), Behana V, Zaman. (Uncon- 
scionable terms relieved against.) 

5. ('83) 20 AIR 1933 All 70 (71, 73) : 54 All 1041 : 143 Ind Cas 409 (DB), Mt. 
Sabratan v. Dhanpat. 

(, 30) 17 AIR 1930 Cal 207 (208): 56 Cal 960: 119 Ind Cas 207 (DB), Ram Krishna 
v. rteramoa Unandra. 

[ v“wi S °ir 0) 1 MR ^ 2 ° 0udh 114 < 12 °) : 58 1“* Cas 115, Saheb Baksh Singh 
y.Md. Ahmahomed Khan.] * 

6* (18) 5 AIR 1918 P C 48 (49) : 48 Ind Cas 933 : 1918 Pun Re No. 101 (PC) 

7. Set aho (’ll) 10 Ind Cas 14 (14) (DB) (All), Sri Chand V. Haider Singh. 
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Section 60 in the meanwhile, is not a clog . 8 Thus, in the undermentioned cases , 9 ifc 

Notes 34-36 was held that a stipulation for payment of deorha (one and half times the 

principal amount advanced) at redemption was not a clog on redemption. 
Where it was stipulated that on default of payment on a particular day 
the mortgage could only be redeemed by payment of one raura of rice 
for each rupee of the mortgage money, and the price of rice rose in the 
market, it was held that the stipulation was a penal one and should not 
be enforced . 10 

35. Clog — Stipulation that mortgage will not be 

redeemed before paying other amounts due _A stipulation to 

combine two or more mortgages is valid, and is not a clog on redemption. 
This is recognised by S. 61 . See Note 5 on that section. 

Where the subsequent mortgage is not only for the second advance 
but incorporates the prior mortgage, then the former is really a mortgage 
for both the amounts, and the stipulation to pay them both together is 
merely a stipulation to pay the mortgage money secured and is not a 
clog on redemption . 1 

Where the mortgagor sells a portion of the mortgaged property 
after the first mortgage and then executes a second mortgage, stipulating 
that he will not redeem the first without redeeming the second, the 
stipulation is not binding on the purchaser . 2 

A stipulation in a mortgage that the mortgagor will not redeem it 
without paying' an earlier personal debt was held not to be a clog on 
redemption in cases before the Act . 3 In cases coming under the Act, 
such a stipulation in the mortgage will clearly be a clog on redemption . 4 
A mere stipulation, however, that the mortgagor will, at the time of 
redemption, pay other sums also is not a clog on redemption, if the 
redemption itself is not fettered thereby . 6 

36. Hard terms — Not a clog -The mere fact that the terms 

of the mortgage are hard is not a clog on redemption . 1 

8 . (’07) 10 Oudh Cas 214 (218), Miran Baksh v. Bajrang. 

(’04) 28 Bom 371 (375) : 6 Bom L R 307 (DB), Hari v. Ramji. 

9. (’07) 10 Oudh Cas 214 (218), Miran Baksh v. Bajrang. 

(’26) 13 AIR 1926 Oudh 502 (503,504): 96 Ind Cas 538, Lala v. Hira Jan Berin. 

10. (1862) 1 Mad H C R 81 (82) (DB), Mailaraya v. Subbaraya Bhut. 

Note 35 

1. (’04) 28 Bom 349 (358, 359) : 6 Bom L R 313 (FB), Hari v. Vishnu. 

2. (’09) 3 Ind Cas 44 (45) (DB) (All), Naurang Lai v. Partap. 

3. (’09) 2 Ind Cas 469 (471) (DB) (Bom), Hiralal v. Narsilal. 

(’94) 18 Bom 755 (757) (DB), Sundar Malhar Patel v. Bapuji Shridher. 

4. (’09) 2 Ind Cas 469 (471) (DB) (Bom), Hiralal v. Narsilal. 

5. (’28) 15 AIR 1928 All 99 (100) : 108 Ind Cas 149 (DB), Ram Kishore v. Ram 
Nandan. 

ISee also (1894) 63 L J Ch 239 (241) : (1894) 1 Ch 218 : 42 W R (Eng) 220 : 69 
L T 823 : 8 R 53, Eyre v. Wynn Mackenzie .] 

Note 36 

1. (’19) 6 AIR 1919 Lah 5 (5) : 52 Ind Cas 542: 1919 Pun Re No. 94 (DB), Nihal 
v. Shib Sant Kumar. (Mortgage for forty years — Interest at 2 per cent, per 
month—Suit before expiry of forty years premature, though terms hard.) 
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37. Clog — Miscellaneous. — Where a mortgage deed provides 
that the mortgagor should pay the mortgage.money within the stipulated 
time out of his own pocket without selling or charging the mortgaged 
-property, such a provision would be a clog on the equity of redemption . 1 
Their Lordships of the Privy Council said : “It is very doubtful indeed, 
•if it would not be illegal, as amounting to an encroachment on a 
■mortgagor’s right to redeem the mortgage property from whatever 
source he might procure the funds to do so .” 2 

A stipulation that the mortgagor shall redeem without recourse to 
-a loan from anybody 3 or that he will not alienate his property without 
-the consent of the mortgagee 4 is similarly a clog on redemption. But a 
stipulation that the mortgagor might redeem before the due date if he 
could do so without alienating other property of his was held good as 
being a special concession personal to the mortgagor and not available 
■to his assignee . 6 

See also the undermentioned cases . 8 


(’19) 6 AIR 1919 Lah 407 (408) : 49 Ind Cas 946, Natliu Ram v. Shadi Ram. 

(Mortgage for 30 years—Interest payable at the rate of 12 annas per cent_ 

Interest to be calculated every four years and then added to principal if not paid— 
Mortgagee given possession with liberty to make some improvements, cost for 
which was chargeable at time of redemption — Conditions though onerous, held 
not clog on redemption—Suit to redeem before expiry of period held premature.) 

Note 37 

1. (’30) 17 AIR 1930 All 283 (285) : 126 Ind Cas 366 (DB), ■ Kir pal Singh v. 
Shevambar Singh. 

•{’27) 14 AIR 1927 Oudh 199 (200) : 2 Luck 564 : 102 Ind Cas 263 (DB), Kuddi 
Lai v. Aisha Jelian Begum . 

(’92) 16 Bom 599 (601, 602) (DB), Trimbak Jivaji v. Sakharam Gopal. 

(27) 14 AIR 1927 Oudh 237 (237) : 102 Ind Cas 62 (DB), Darghailal v. Mt 
Rafiqunnissa. 

fp °J 9 J5 1) j *? AI1 570 : 43 Ind A PP 284 : 36 Ind Cas 33 

(it G), Jhanda Singh v. Wahid-ud-dm* 

[See also ('81) 8 All 369 (377, 378) (FB), Bam Saran Lai v. Amirta Kuar. 

mjaTstgh ^ (336) ’ 36 A " 551:24 Ind Cas 705 < DB >' Sarabiawan 

S 3 AIB 1922 0udh 221 (223): 68 Ind Cas 998, Zulficar All v. Surai Prasad 

A “ M (M) : 80 “ C “ 944 <“>• v. X 

57 <62): 76 Ind Cas 467 (DB) ' T — lh ™ c '“<‘y V- 

VS p r tZ mS A “ 131 <l34) = 108 M ° aS 561 lDB) ' Shiam La! *»- 

*• ( '°„ 5 > W N 789 (791) (DB), Durga Pershad r. Dukhi Bog 

l£i ml "! 888 : 150 lBd Cas 879 ' Bardwar Bhagat v. Sila Bam 

Rat. (Where a mortgage deed provided that the mortgagor would pay the rent of 

tha fields mor ^ged to the ^nundar, and that if ha Mad to so pav it and he 

ham^theX"*’ ‘ f h r U “ y 0t redom P ti<m would ^ lost and the mortgagee would 
oT^emphom) *««*-** «- elause was a Cog oTSm equity 

'Sh. S, A “ 171 <172) : 90 M 787 *om v. Mathura 

aion to nav h n i pro P. ert y m °rtgaged not being sufficient to cover interest—Provi 

* ^ *“ ° f not 
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38. Clogging provisions not binding even on purchasers 
of equity of redemption. — Where a provision in a mortgage deed 
is a clog on redemption it is void not only as against the mortgagor but 
also against purchasers of the equity of redemption , 1 or against 
subsequent mortgagees of the property . 2 In the undermentioned case 3 
it was, however, held that it is not open to the transferee of the 
mortgagor to plead that a long period fixed for redemption was 
excessive. It is submitted that this view is not correct. 

39. Clogging provisions, when should be impeached_ 

It has been held in a Nagpur case 1 that relief against a clogging 
provision is an equitable relief which is not granted as a matter of 
course but granted only if impeached within a reasonable time. Where 
the mortgage was executed in 1880 and the suit brought in 1920, it was 
held that relief against a stipulation amounting to a clog on redemption 
should not be given. It is submitted this view is not correct. In this 
country the right of redemption is not an equitable right as it is in 
England, but a statutory right which cannot be qualified by any contract 
to the contrary. 

40. Provision for reasonable notice before redemption. 
— In England, the mortgagor must, after default, give six months’ 


(’04) 26 All 479 (482) : 1 All L Jour 138 (DB), Bliawani v. Sheodihal. (A usufruc¬ 
tuary mortgage, under which the mortgagee was empowered to be in possession of 
the mortgaged property for 15 years, enjoying the profits in lieu of interest, 
provided that "if the property be found to have been mortgaged or hypothecated 
or transferred to any one, or if there should arise any cause which might be con¬ 
sidered likely to cause the total or partial loss of the principal mortgage money 
and interest, the mortgagee shall have power to realize the entire mortgage money, 
with interest thereon at the rate of Rs. 3-2-0 per cent, per mensem” from the 
mortgagor and his property, without waiting for the expiration of term — Held 
that this condition in the mortgage deed was neither unreasonable nor oppressive, 
and it did not therefore give a right to redeem before the expiry of the term of 
the mortgage.) 

(’10) 6 Ind Cas 997 (1000) : 13 Oudh Cas 128 (DB), Kandhal Singh v. Bdbuain. 
Biranj Kunwar. 

(’06) 28 All 712 (714) : 3 All L Jour 634 (DB), Chhater Mai v. Baijnatli. (Where 
the terms of a mortgage deed contained a clause to the effect that the mortgagor 
would not be entitled to redeem the mortgage without first paying up rents of the 
same property in case he held it as a tenant of the mortgagee — Held that this 
clause did not create a clog on the equity of redemption.) 

(’25) 12 AIR 1925 Nag 11 (15) : 79 Ind Cas 870, Rama v. Wamanrao. (Covenant 
for quiet enjoyment in usufructuary mortgage is not a clog.) 


Note 38 

1. (’30) 17 AIR 1930 P C 142 (142) : 123 Ind Cas 554 : 11 Lah 251 : 57 Ind App 
168 (PC), Mehrban Khan v. Makhana. 

(’20) 7 AIR 1920 Pat 144 (145) : 57 Ind Cas 337 : 5 Pat L Jour 423 (DB), Ram 
Narain v. Surath Nath. 

2. (’37) 24 AIR 1937 Lah 49 (52) : 168 Ind Cas 452 (DB), Rattan Singh v. 
Kishen Das. 

3. (’23) 10 AIR 1923 All 123 (123): 77 Ind Cas 56 (DB), Ram Samujh v. Sheoraj 
Teicari. 

Note 39 

1. (’23) 10 AIR 1923 Nag 60 (61): 69 Ind Cas 511:19 Nag L R 1, Bhikaw. Sheikh 
Amir. 
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notice to the mortgagee of' his intention to redeem, or six months’ 
interest in lien of notice. 1 The reason is that at Jaw , the mortgagor has, 
after default, lost his estate and can be let in to redeem only in equity , 
and a Court of Equity will not assist him unless he does equity and it is 
equitable that he shall give six months’ notiee to enable the mortgagee 
to provide another place for the money. 2 Tho rule of six months’ notice 
does not apply, however, where the mortgagee takes possession of the 
mortgaged property. Such conduct is equivalent to demanding the 
mortgage amount and the mortgage can be redeemed immediately 
possession is so taken. 3 On tho same principle, where the mortgagee 
sues for the recovery of his money, he cannot claim six months’ notice 
or interest in lieu thereof. He can claim interest only up to the date of 
payment. 4 The reason of the rule of six months’ notice does not apply 
to equitable mortgages and consequently the rule itself does not apply 
to such mortgages. 6 


In this country, there is no such rule requiring any notice to be 
given before redemption. 6 But, under the present section a provision for 
reasonable notice before payment or tender of the mortgage-money may 
validly be made by the parties. 7 It cannot, therefore, be considered a 
clog on redemption. Where a deed provided for notice by the mortgagee 
as well as by the mortgagor and the mortgagee gave notice for payment, 
it was held that a little delay by mutual agreement on the part of the 
mortgagor to pay the amount did not necessitate a notice by the 
mortgagor or payment of interest in lieu of notice. 8 Where 'a deed 
provided that if the mortgagee wanted payment he must give notice 
before the beginning of the cultivation season of the particular year, it 


r*ote w 


1. (1934) 103 L J Ck 160 (171): 1934 Ch 322 : 150 L T 335, Cromwell Property 
Investment Co. v. Western and Toovey. ” ^ 

L Smi?h. 694 <696) 1 65 L T 334 : 40 W » (Eng) 32 : (1891) 3 Ch 550, 

(1867) 36 L J Ch 671 (672) :15 WR(Eng) 1077 :17 L T 100 Bartlett tp i j- 

Tl : 31L J Ch 806! 7 "* ttwrafff-s 

(1869) 38 W R (Eng) Dig 138 (138): 1889 W N 95, Johnson v. Evans 

322 : 150 L T 835 ' Cr ° mmM Pr °r”‘« 

934 ’ 103 L J 0h 311 (313): 151 L T 96 : 1934 °h 4 «, Davis V. 
VS 65 L J 0h 642 (643 ' S44) : (1893) 1 Ch 648 : 44 W K (Eng) 523, Bovm 


32 WR (Eng) Dig 137 < 138 > : 23 Ch D 372, In re Alecck; Prescott v 
(1371) 20 W R (Eng) Dig 7 (7) : 13 Eq 173, Letts v. Hutchms. 

«« TrnZ TSUT* 1 Ch 385 : 66 LT 178: 40 WB (Eng, 261 

7 S JOUr 177 <178) (DB) ’ Ch ^ iah Pichayya. 

& Z'2t '■ 87 “ C “ 129 ' 

*22*t.«SS !70)! 87 “ C - 139 . Sheriarjt 
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was held that this provision did not disable the mortgagor from 
redeeming the mortgage at any time. 9 

There has been a difference of opinion as to whether a provision 
for redemption only in a particular month or season of any year is 
valid. In the undermentioned cases 10 it has been held that such a 
provision is not a clog on redemption and is valid. A contrary view was 
expressed in the cases noted below. 11 In Suppan Chettiar v. Bangan 
Chetty 12 where the mortgage deed provided for a right of redemption 
only on one particular day of the year, it was held that this was a clog 
on redemption. In none of the above mentioned cases was the fourth 
paragraph of this section referred to. That paragraph, it is submitted, 
furnishes a test for determining whether such provisions are valid or not. 
If the provision is one which can be regarded as providing for reasonable 
notice, having regard to the nature of the property mortgaged and to 
the other circumstances, it will be valid. If, however, the provision is not 
a reasonable one, but is intended in substance to fetter the right of 
redemption, it will not be valid. 

41. Redemption piecemeal of mortgaged property — 
Last paragraph of the section, — It is an important principle of 
the law of mortgage that a mortgage is one and indivisible, 1 and so 

9. (’23) 10 AIR 1923 Mad 553 (556) : 74 Ind Cas 309 (DB), Rariclian v. Raman 
Somayajipad. 

10. (’17) 4 AIR 1917 Oudh 123 (124): 40 Ind Cas 381, Karim Bahsh v. IduShah. 
(’94) 1894 All W N 143 (144) (DB), Bansi v. Girdliar Lai. 

(’30) 17 AIR 1930 All 293 (285) : 126 Ind Cas 366 (DB), Kirpal Singh v. Sheo- 
ambar Singh. 

(’26) 13 AIR 1926 All 665 (666, 667) : 48 All 611 : 96 Ind Cas 1 (DB), Gokul 
Kalwar v. Chandar Shekhar. (Assumed.) 

[See also (’19) 6 AIR 1919 Mad 847(848) : 47 Ind Cas 852 (DB), Ranga Pillai v. 
Narasimma Aiyangar. (Assumed.)] 

11. (’14) 1 AIR 1914 Mad 563 (563) : 22 Ind Cas 907 (DB), Govinda Menon v. 
Chathn Menon. (Provision for redemption within particular dates of any year is 
a clog.) 

(’19) 6 AIR 1919 Oudh 385 (386) : 51 Ind Cas 880, Anant Ram v. Kalaxo. (Provi¬ 
sion for redemption in a particular season—Suit can be brought at any time.) 

(’06) 16 Mad L Jour 146 (148) (DB), Chinnasamy Reddiar v. Krishna Reddy. 

12. (’38) 25 AIR 1938 Mad 405 (409) : 182 Ind Cas 287 (DB). 

Note 41 

1. (’40) 27 AIR 1940 Mad 498 (501): 190 Ind Cas 853 (DB), Krishna Iyer v. Susai 
Reddiar. 

(’69) 1869 Pun Re No. 95, Rullia Ram v. Enayat Shah. 

(’06) 2 Nag L R 116 (117), Dindayal v. Sheoraj Singh. (The character of indivisi¬ 
bility exists not only with reference to the mortgagee, who may generally be more 
benefited thereby, but also with reference to the mortgagor.) 

(’14) 1 AIR 1914 Nag 31 (31) : 10 Nag L R 72 : 24 Ind Cas 831, Nago Rao v. 
Nago. (The Civil Procedure Code, 1908, does not affect the rule regarding the 
indivisibility of a mortgage nor the Mitakshara rule that no coparcener has a 
definite share till partition is made.) 

(’84) 8 Bom 481 (499): 1884 Bom P J 120 (DB), Trimbak Balkrishna v. Narayan 
Damodar. 

(’92) 1892 Pun Re No. 42, Imdad kli v. Gliulam Jilani. 

(’28) 15 AIR 1928 Sind 101 (102) : 106 Ind Cas 872 : 22 Sind L R 243, Abdul 
Rahim v. Abdul Hussain. 
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long as the integrity of the mortgage remains intact, every part of the 
mortgaged property is liable for the -whole amount. One result of the 
application of this principle is that, if the mortgagee does not agree, a 
mortgagor or a person interested in a part of the mortgaged property 
cannot redeem a part of the mortgaged property by payment of a 
proportionate part of the mortgage debt . 2 On the other hand, even if 


(’29) 16 AIR 1929 Bom 139 (141) : 53 Bom 353 : 116 Ind Cas 225, Shankar 
Mahadco v. Bhikaji Ramchandra. 

(’30) 17 AIR 1930 Bom 466 (467) : 54 Bom 625 : 128 Ind Cas 417 (FB), Mot Hal 
Jadav v. Samal Bechar. 

(’22) 64 Ind Cas 211 (213) (DB) (Lah), Anand Singh v. Niamat. (A mortgagee is 
fully entitled in law to effect an assignment of his mortgagee rights either in whole 
or in part, and if he does in part, this does not mean that he is destroying the 
indivisibility and integrity of the mortgage security qua the mortgagor.) 

(’23) 10 AIR 1923 Rang 119 (119) : 70 Ind Cas 530 : 4 U.pp Bur Rul 132, Mating 
So v. Devigyan. 

(’33) 20 AIR 1933 Rang 392(393): 150 Ind Cas 692 (DB), Bank of Chettinad Ltd. 
v. C.T. A. C. T. Firm. 

(’24) 11 AIR 1924 Nag 266 (268): 87 Ind Cas 87 :20 Nag L R 115, Laxman Singh 
v. Janardan. 


(’40) 27 AIR 1940 Cal 60 (64): 186 Ind Cas 833, Jnanendra Nath y.Sashi Mukhi 
Debya. (Obiter.) 

(’27) 14 AIR 1927 Pat 117 (122) : 98 Ind Cas 968 (DB), Mahammad Tabarak Ali 
Khan v. Dalip Narain Singh. 

(’09) 1 Ind Cas 264 (277) (DB) (Cal), Debendra Nath v. Mirza Abdul. 

(’37) 24 AIR 1937 Mad 136 (137) : 168 Ind Cas 899, Periakaruppa Pillai v. 
Satyanarayanamoorthi. 

(’16) 3 AIR 1916 Mad 863 (865) : 38 Mad 310 : 17 Ind Cas 837 (DB), Rathna 
Mudali v. Perumal Reddy. , 

(’12) 15 Ind Cas 605 (606) (DB) (Mad), Velayudam Chetly v. Alangaram Ghetty. 
[See (’77) 3 Cal 397 (409) : 5 Ind App 18 (PC), Norendar Narain Singh v. 
Dwarka Lai Mundur.) 

[See also (’35) 22 AIR 1935 All 391 (394): 154 Ind Cas 437 (DB), Lachhmi Narain 
v. Babu Ram. (But where there is severance of interest as between mortgagees 
with consent of mortgagor, position is different so far as frame of suit is concerned 
—It is better that suits by mortgagees are consolidated.)] 

2. (’06) 28 All 1 (17) : 32 Ind App 229 (PC), Chaudhri Ahmad Bakhsh v. Seth 
Raghubar Dayal. 

(’37) 24 AIR 1937 P C 124 (126) : I L R (1937) Lah 245 : 31 Sind L R 271 : 64 

Ind App 126 : 167 Ind Cas 786 (PC), Nathu Mai v. Raman Mai. 

( 36) 23 AIR 1936 All 595 (597) : 164 Ind Cas 613 (DB), Rum Chand v. Pt. Parbu 
Dayal. 

(’37) 24 AIR 1937 Mad 136 (137) : 168 Ind Cas 899, Periakaruppa Pillai v. 
Satyanarayanamoorthi . 

(’28) 15 AIR 1928 Sind 101 (101, 102) : 22 Sind L R 243 : 106 Ind Cas 872, Abdul 
Roftim v. Abdul Hussain. (As between the mortgagee and the holders of equity 
of redemption the former is not bound to distribute his debt rateably upon the 
mortgage properties_He has a right to recover the whole of his debt fronVwhat- 
/ , * er P° rt,on ot e mortgage property he wishes to proceed against.) 

So v 23 119 (120): 4 U PP Bor Rul 132 : ™ Ind Cas 530, Mating 

(’69) 1869 Pun Re No. 95, Rullia Ram v. Enayat Shah. 
v. J-lni^^ 924 Nag 266 (268) : 20 Na « L R : 87 Ind Cas 87, Laxmansingh 

^ Be N °‘ ?6, Mahmud Kha * v. Bhai Balkishen. 
kVu RS N °- 2 1 1904 PQn L R No ’ 48 < DB >* Man v. Saidal 
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l llL B sZa,U. <472) : 8 Ind 90 <DB) ' GMnl Bal < - Narayan 

{ '!hirRava n mi °‘ 1<lh 542 <543) 1 102 Ind CaS 708 (DB) ' Bal * obind &««*«<.. 

(•09) 1 Ind Cas 264 (277) (DB) (Cal), Debendra Nath Sen v. Mirza Abdul 
( ) o Cal W N 83 (85) (DB), Grish Chunder Dey v. Juramoni De. 

nLL AIR ~ 21 Ca M 92 (?94) : 70 Ind Cas 542 < DB ). Dinanath Mahish v. 
Nabakumar Hajra. -(Apportionment will not be forced upon the mortgage 

unless some special equitable considerations are established.) ° 

( 75) 24 Suth W R 24 (24) (DB), Natlwo Sahoo v. Lala Ameer Chand. (A part 
owner cannot redeem in part.) ^ 

llsfill f « th .i W w c 4 ,°, (244) (FB) ' Maharanee Wazuroonnexa v. Bebce Seedun. 

888 m V US ° 4 (4) (DB) ' Booi,wo Sinyh v - Kishm Ch»n<fer Qhose. 

? 864 S w 5 218(217) (DB) ' Syud Hashim '■“«> Singh. 

no Am 8 ?i S ,!t fl R , 7S * 76 ^ * DB *’ Moulvie Razee-ood-Deen v. Jhubboo Singh. 
, 18 “°> 4 o 0al W N (507) (DB), Surya Bibi v. Monindra Nath Roy. 

( 72) 17 Suth W E 342 (343) (DB), Joygobind Roy v. Bundle Singh. 

C74) 22 Suth W R 262 (263) (DB), Shaikh Imam AH t. Oograh Singh. (Usu- 

ructuaiy moitgage in favour of two persons jointly — Mortgagees entering in 

possession and dividing the property between themselves — Mortgagor cannot 

redeem one without paying the other — He must pay both of them at the same 
time.) 

<’° 9 > 2 Ind Ctts “2 (668) (DB) (Cal), Auglmrz Kumar Ganguli v. Mohanud 
Mussa. 

(’20) 7 AIR 1920 Pat 67 (69) : 5 Pat L Jour 644 : 58 Iud Cas 129 (DB), Ram 
Narain v. Murlidhar. 

( 26) 13 AIR 1926 Pat 94 (100) (DB), Sripat Singh v. Naresh Chandra. 

( 99) 22 Mad 209 (212) (DB), Iluthasanan Nambudri v. Parameswaran Nam- 
budri. 

( 80) 2 Mad 223 (225) (DB), Asansab Ravullian v. Vamana Rau. 

(’15) 2 AIR 1915 Lah 228 (232) : 1915 Pun Re No. 83 : 31 Ind Cas 230 (DB), 
Fazluddin v. Kharal: Singh. 

(’40) 27 AIR 1940 Mad 498 (501) : 190 Ind Cas 858 (DB), Eswara Krishna v. 
Susai Reddiar. 

(’84) 8 Bom 481 (488): 1884 Bom P J 120 (DB), Trimbak Balkrishna v. Narayan 
Damodar. 


(’15) 2 AIR 1915 Mad 944 (945) : 26 Ind Cas 194 (DB), Panchanadam Pillai v. 
Selia Pillai. (Section 60 of the Transfer of Property Act cannot be read subject 
to S. 82, and the fact that the several items were purchased piecemeal by different 
persons in court-auction cannot authorize a partial redemption by each of those 
purchasers.) 

(’10) 7 Ind Cas 537 (537) (DB) (Mad), Shunmuga Pallavaram v. Soosai TJdayan. 

(’82) 5 Mad 385 (386) (DB), Timmappa v. Lakshmamma. x 

(’23) 10 AIR 1923 Lah 129 (130) : 69 Ind Cas 653 (DB), Ali Akbar v. Sultan-ul- 
mulk. 


(’26) 13 AIR 1926 Lah 601 (602) : 96 Ind Cas 362 (DB), Sajjan Singh v. Attar 
Singh. 

(’32) 19 AIR 1932 All 85 (90) : 53 All 391 : 129 Ind Cas 708 (DB), Qaiser Beg v. 
B. Sheo Shankar Das. (Integrity of mortgage not broken—Mortgagee can insist 
on whole mortgage amount being paid — Court cannot order piecemeal redemp¬ 
tion.) 

(’13) 20 Ind Cas 765 (766) : 16 Oudh Cas 199, Basant Singh v. Rameswar Baksh 
Singh. 

(’72) 4NWPHCR92 (93) (DB), Salig Ram Singh v. Barun Rax. 

(’81) 1881 All W N 11 (11) (DB), Sukhnandan Prasad v. Gopi Charan. 

(’98) 21 Mad 369 (371) : 8 Mad L Jour 6 (DB), Kuppusami Chetti v. Papathi 
Ammal. 

(’41) 28 AIR 1941 Lah 421 (422) : 197 Ind Cas 626, Pliula Singh v. Earnaman. 
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the mortgagee is willing to allow partial redemption, a mortgagor or 
■other person entitled to redeem, though entitled only to or interested in 
a share of the mortgaged property, can redeem the whole mortgage. 8 


[See also (’84) 8 Bom 497 (499, 500) (DB), Vithal v. Vishvasrav. 

(’81) 8 Cal 79 (88): 9 Cal L R173 (DB), Kasumunnissa Bibee v. Nilralna. (Obiter.) 

(’35) 22-AIR 1935 All 391 (394) : 154 Ind Cas 437 (DB), Lachhtni Narain v. 
Balm Ram. 

(’01) 3 Bom L R 935 (938) (DB), Venkatvarahacharya v. Kotappa. (The mort¬ 
gagor can, however, relinquish a part of the equity of redemption, provided he 
pays the whole of the amount due.) 

(’30) 17 AIR 1930 Bom 466 (475) : 54 Bom 625 : 128 Ind Cas 417 (FB), Motilal 
Jadav v. Samal Bechar. (Do.) 

(’26) 13 AIR 1926 Bom 363 (364) : 95 Ind Cas 511 (DB), Jadhav Gopal v. Samal 
Bechar. (Do.)] 


3. (’89) 1889 Bom P J 246 (DB), Apa v. Salan. 

(’17) 4 AIR 1917 All 401 (401) : 39 All 719 : 42 Ind Cas 879 (DB), Fakir Chand 
v. Babulal. 

(’66) 1 Agra 125 (127) (DB), Bitthul v. Toolsee Ram. 

(’27) 14 AIR 1927 Pat 25 (26) : 97 Ind Cas 386 (DB), Promotlia Nath v. Ram 
Kishun. 

(’18) 5 AIR 1918 Cal 975 (976) : 44 Ind Cas 77 (DB), Baikantha Nath v. Mohesh 
Chandra. 

(’27) 14 AIR 1927 Cal 479 (480) : 100 Ind Cos 521, Cliandi Charan v. Siraj Mia. 
(’19) 6 AIR 1919 Cal 1061 (1062) : 48 Ind Cas 699 (DB), Protab Chandra v. Peary 
Mohun. 


(’26) 13 AIR 1926 Bom 303 (304) : 50 Bom 331 : 96 Ind Cas 361 (DB), Sidheshvar 
v. Ganpatrao. 

(’86) 10 Bom 656n (658n) (DB), Sakharam Narayan v. Gopal Lakshuman. 

(’29) 16 AIR 1929 Bom 139 (140, 141) : 53 Bom 353 : 116 Ind Cas 225, Shanker 
v. Bhikaji. 

(’33) 20 AIR 1933 Nag 44 (47) : 29 Nag L R 77 : 144 Ind Cos 521, Ananda 
Pandurang v. Ultamrao. (The son is, as a member of the joint family in which 
the shares are of necessity undetermined until partition, entitled to redeem as 
much property as his father could have redeemed. Section 60 is no bar to the 
owner of the equity redeeming the whole mortgage.) 

(’23) 10 AIR 1923 Rang 119 (120) : 70 Ind Cas 530 : 4 Upp Bur Rul 132, Maung 
So v. Devigyan. 

(’69) 1869 Pun Re No. 95, Rullia Ram v. Enayat Shah. 

(’33) 20 AIR 1933 Rang 392 (393) : 150 Ind Cas 692 (DB), Bank of Chettinad 
Lid. v. C. T. A. C. T. Firm. 

(’92) 1892 Pun Re No. 42, Imdad Ali v. Ghulam Jilani. 

( 04) 1904 Pun ReNo.2:1904PunLR No.48, Bahrain Khanv. Saidal Khan. (The 

mortgagee cannot compel one of the co-mortgagors to restrict the redemption only 
to his share.) 

(’86) 10 Bom 648 (653) (DB), Naro Hari v. Vithalbhat. 

(’83) 7 Bom 467 (472) : 8 Ind Jur 90 (DB), Gaiusavant v. Narayan. 

(‘88) 1888 Bom P J 236 (DB), Kusa v. Krishna,ji. 

^Sin AIR 1925 ^ 651 ^ 662 ^ : 92 ^ CaS 261 ’ Ram Labha y a v. Kartar 


(’ 21 ) 

(’28) 

Ali. 


U W : 67 Ind Cas 737 (DB >’ Kabul Sin * h v - Kala Si *9h' 
15 AIR 1928 Lah 105 (105) : 106 Ind Cas 570 (DB), Ashaq Ali v. Md. Shafi 


o '? 8 ® 0 " 1 1 J 19 < DB >’ Reva ? a * Vurdundapa. 

iSS 2 S* < 668 > ( DB > (Cal), Aughore Kumar v. Mahomed Mussa. 

UrrJoT*™ 4 (316) (DB) ’ Bam KrisU} v - ML Ameeroonissa Bibee. 

’061 L fn\ h 150 (151) < DB )> Mirza Ali Reea v. Tarasoondatee. 

(’03 R * pp 229 < PC )> Ahmad Bakhsh V. Raghubar Dayal. 

( 03) 6 Ondh Cas 223 (229) (DB), Stdh Gopal v. Nanhu Khan. 
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He cannot be compelled to redeem piecemeal, his right being to redeem 
the whole subject to the equities of the other persons interested . 4 In 
Mirza Yadali Beg v. Tukaram , 6 A mortgaged several fields to x and. 
subsequently sold one of them to B. x filed a suit on his mortgage for 
foreclosure without impleading B, obtained a decree, and, in execution 
thereof, went into possession of nine fields. B then sued for redemption 
of the entire mortgage. Their Lordships of the Privy Council observed: 

“According to English law the respondents (B) would have been 
entitled to redeem the mortgage in its entirety, subject only to the 
safeguarding of the equal title to redeem of any other person who 
had a right of redemption, a point which has not arisen so far in 
the present case. The resjxmdents, being transferees of part of the 
security, by English law, if it applied, would, on the one hand, be 
entitled to redeem the entire mortgage on the properties generally*, 
and, cor relatively, could not compel the mortgagee to allow them 
to redeem their part by itself. This would be so as the result of 
principle unless something had happened which extinguished the 
mortgage in whole or in part, such as an exercise of a power of 
sale originally conferred on the mortgagee by his security, or such 
conduct on the part of the transferees as would estop them from 
asserting what normally would have been their right.” 

(’04) 27 All 178 (182) : 1 All L Jour 579 (DB), Rugad Singh v. Sat Narain. 
Singh. 

(’99) 22 Mad 209 (212) (DB), Huthasanan Nambudri v. Parameswaran. 

[See also (’40) 27 AIR 1940 Cal 150 (153) : 187 Ind Cas 416 (DB), Amuly* 
Krishna v. Raruli Pioneer Co-operative Bank, Ltd. 

(’17) 4 A I R 1917 Oudh 415 (416) : 36 Ind Cas 709, Puran Singh v. Bhikham 
JSingh. 

(’25) 12 AIR 1925 Rang 377 (381) : 3 Rang 367 : 90 Ind Cas 1011 (DB), 
A. T. A. R. M. M. Chetty Firm v. M. A. M. Mahomed Kasim. 

(’81) 1881 Bom P J 57 (DB), Pandjirav v. Naroji. 

(’93) 16, Mad 328 (332) (DB), Konna Panikkar v. Karunakara. (Plaintiff 
interested in part of the equity of redemption was refused relief as other persons 
interested in equity of redemption were not made parties.)] 

[But see (*01) 5 Cal W N 83 (85) (DB), Girish Cliunder v. Juramoni. (Whether 
to allow piecemeal redemption or not depends upon the wishes of the mortgagee.)] 

4. (’33) 20 AIR 1933 Cal 154 (165) : 59 Cal 1372 : 143 Ind Cas 193 (DB), H. V. 
Low & Co. v. Pulinbiharilal Singha. 

(’99) 22 Mad 209 (211): 8 Mad L Jour 309 (DB), Huthasanan Nambudri v. Para¬ 
meswaran. 

(’28) 109 Ind Cas 176 (177) (DB) (Mad), Rama Reddi v. Sinna Goundan. 

(’25) 12 AIR 1925 Mad 351 (351): 82 Ind Cas 943 (DB), Deynan Kunhathumma- 
v. P. Avulla. 

(’31) 18 A I R 1931 Pat 434 (435) : 134 Ind Cas 959, Amir Chand v. Moti 
Pande. 

(’30) 17 AIR 1930 Pat 579 (582): 9 Pat 930: 130 Ind Cas 33 (DB), Mt. Azizunnissa. 
v. Komal Singh. 

(’17) 4 AIR 1917 All 401 (401) : 42 Ind Cas 879 : 39 All 719 (DB), Fakir Chand 
v. Babu Lai. 

(’22) 9 AIR 1922 Bom 424 (425) : 68 Ind Cas 741 (DB), Ganesh Moresluoar v. 
Vasudeo Vithal. 

5. (’21) 8 AIR' 1921 P C 125 (125) : 16 Nag L R 154 : 48 Cal 22: 47 Ind App 207: 
57 Ind Cas 535 (PC). (Note: — The contrary view expressed in 28 All 279 cannot 
be considered to be good law.) 
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Their Lordships further observed that the concluding part of S. 60 did 
no more than declare applicable what was just the law as established 

in England. 

There are, however, three ways in which the integrity of a 
mortgage can be broken up 6 — 

(1) by operation of law, 

(2) by act of parties at the time of the contract of mortgage, and 
( 9 ) by act of parties subsequent to the contract of mortgage. 

The first case arises under the last paragraph of this section where 
the mortgagee acquires or all the mortgagees acquire the share of a 
mortgagor. 

There is nothing to prevent the parties interested in agreeing 
to a piecemeal redemption. 7 This agreement may be incorporated 
specifically in the mortgage deed itself or may be come to by subsequent 
arrangement. (See S. 67 (d).) 

In Nathu Mai v. Raman Mai 8 a provision in a mortgage deed of 
several houses, namely, “if I sell any house I will pay the entire sale 
proceeds thereof to the mortgagee and will not take credit for interest 
on the amount paid,” was construed as meaning that the mortgagor 
was to have the power to redeem part without redeeming the whole of 
the mortgaged property. In Jawahir Singh v. Baldeo Singh , 9 where 
J being interested in a four annas share of the mortgaged property sued 
for redemption of that share only, and stated in the plaint that if the 
mortgagee objected to the redemption of a share, he was willing to 
redeem the whole, but the mortgagee did not accept the latter offer, it 
was held by their Lordships of the Privy Council that the mortgagee 
not having accepted the offer of J for redemption of the whole mortgage, 
J was entitled to redeem the four annas share only. A, the father and 
B, C and D the members of a family, mortgaged certain property to X. 
A sued for redemption and the suit was dismissed. Then B, C and D sued 
for redemption of the whole property. It was held that the dismissal 
of the suit by A operated to exclude A’s share from the mortgage and, 
therefore, B, 0 and D can redeem only their shares. 10 A, B, C and D, 
mortgagors sued separately to redeem their shares and decrees were 
passed in the suits of A and B for such redemption, without objection 

6. (’39) 26 AIR 1939 Nag 136 (139) : 184 Ind Cos 719 (DB), Sadasheo Rao v. 
Roopchand. 

7 . (’99) 22 Mad 209 (211, 212):8 Mad L Jour 309 (DB), Huthasanan Nambudri v. 
Parameswaran. 

(’06) 28 Mad 555 (557) : 15 Mad L Jour 442 (DB), Venkatachella Chetty v. 
Srinivasa Varadachariar. 

(’12) 13 Ind Cas 539 (540) : 1912 Pun Re No. 50 (DB), Ahmed Khan v. Ratan 
Chand. 

[See also (’33) 20 AIR 1933 Lah 129 (130) : 143 Ind Cos 364 (DB), Pala Mai 
Narain Dae v. Mahomed Ali. (An apportionment of a mortgage debt cannot 
be made without the consent of all the parties interested.)] 

8. (’37) 24 AIR 1937 P O 124 (126) : ILR (1937) Lah 245 : 31 Sind L R 271 : 64 
Ind App 126 : 167 Ind Cas 786 (PC). 

9. (’07) 10 Oudh Cas 193 (196): 6 Cal L Jour 672 (PC). 

10 . (’07) 29 All 216 (216) : 4 All L Jour 17 (DB), Sttndar Lai v. Chittar Mai. 
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by the mortgagee. But on appeal in the other two suits of c and D the 
mortgagee claimed that their suits for partial redemption ought not to 
be allowed. It was held that the passing of the decree in the suits of 
A and B had the effect of breaking up the integrity of the mortgage . 11 
See also the undermentioned cases . 12 


42. Mortgagee allowing redemption of a share, if splits 
up security as to the rest. — Before the amendment of the section 
by the introduction of the word “only” there was a difference of opinion 
on the question whether the fact that the mortgagee allows one of 
several sharers in the mortgaged property to redeem his share on 
payment of a proportionate part of the mortgage debt, splits up the 
mortgage so as to entitle the other sharers also to redeem their shares 
only on payment of their proportionate part of the debt, one view being 
that the mortgage was so split up , 1 the other being that the mortgage 
remained indivisible except as to the portion in respect of which the 
mortgagee allowed redemption, and that, therefore, another sharer w T as 
not entitled to redeem his share only . 2 The introduction of the word 
‘ only” in the section now overrules the former view and gives effect 
to the latter. 


43. Mortgagee releasing part of mortgaged property from 
mortgage, if splits up security.—A mortgagee is entitled to release 
from his mortgage security auy part of the mortgaged property and 
enforce the whole mortgage against the other properties. 1 Before the 

11. (’29) 16 AIR 1929 All 260 (262) : 114 Ind Cas 876 (DB), Mt. Ratan Dei v. 
Sher Singh. 

12. (’81) 3 Mad 230 (233) (DB), Marana Ammanna v. Pendyala Perubotlu. 
(Indivisibility destroyed by conduct of mortgagee himself — Piecemeal redemption 
allowed.) 

(’23) 10 AIR 1923 Lah 22 (23) : 85 Ind Cas 102 (DB), Karim Bakhsh v. Karim 
Baikhsh. (Plaintiff himself by his conduct splitting up the equity of redemption 
cannot thereafter rely upon the fact that equity of redemption is indivisible — 
Submitted not correct—The rule of law is that mortgage is indivisible not the 
equity of redemption.) 

Note 42 

1. (’19)6 AIR 1919 All 246 (247) : 51 Ind Cas 815 (DB), Sardanand Rai v. 
Sohawan Khan. 

(’12) 15 Ind Cas 849 (849) (All), Pohhar Singh v. Ram Din. (The failure of the 
mortgagee to make any claim against those of his mortgagors who had obtained 
the benefit of the Bundelkhand Encumbered Estates Act, held, had the effect of 
breaking the integrity of the mortgage.) 

2. (’26) 13 AIR 1926 All 136 (139) : 89 Ind Cas 574, Mt. Beti Bat v. Tantya 
Singh. 

(’15) 2 AIR 1915 All 450 (451) : 28 Ind Cas 677, Shaffalullah v. Izzalullah. 
(Even if the partial redemption was the result of mutual agreement between the 
parties, embodied in the deed.) 

Note 43 

1. (’06) 28 All 174 (177, 178): 2 All L Jour 630 (FB), Sheo Tahal v. Sheodan Rai. 
(’22) 9 AIR 1922 All 352 (354): 44 All 146: 64 Ind Cas 451 (DB), Soti Suraj Mai 
v. Than Singh. (Where portions of a mortgaged property have, subsequently to 
the mortgage, passed to different owners, the mortgagee is competent, unless he 
has himself been a party to the dividing up of the property and has broken the 
integrity of the mortgage, to sue to enforce the whole of his claim against any 
portion of the mortgaged property.) 
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amendment of 1929 there was a difference of opinion as to the effect of 
such a release. One view was that the security was split up thereby and 
another person interested in part of the property was held entitled to 
redeem his share. 2 The mortgagee himself was held bound to abate the 
debt in proportion to the property released. 3 Another view was that 


(’13) 20 Ind Cas 41 (43) : 35 All 441 (DB), Sanwale v. Ganeshi Lai. 

(’16) 3 AIR 1916 Mad 863 (865) : 38 Mad 310 : 17 Ind Cas 837 (DB), Ralhna 
Mudali v. Perumal. 

(’86) 9 Mad 453 (454) (DB), Subramanyan v. Mandayan. 

(’05) 7 Bom L R 191 (193) (DB), Rama v. Manak. 

[But see (’05) 1 Cal L Jour 337 (339, 340) (DB), Surjiram Marwari v. 
Barhamdeo. 

(’80) 2 All 906 (907) (DB), Chandika Singh v. Pohkar Singh. (Mortgagee cannot 
release any item of the mortgage property.)] 

2. (’26) 13 AIR 1926 Bom 31 (32) : 91 Ind Cas 978 (DB), Mayashankar Mul- 
shankar v. Burjorji Merwanji. (The Transfer of Property Act is not exhaustive 
and a High Court, as a Court of Equity, is entitled to administer the principles of 
equity as laid down in decided cases, which are not distinctly prohibited by 
statute.) 

(’&7) 6 Cal L Jour 612 (619) (DB), Jugdeo Singh v. Habibullah Khan. 

(’05) 2 Cal L Jour 202 (208, 216) (DB), Surjiram Marwari v. Barhamdeo 
Persad. 

(’07) 6 Cal L Jour 46 (53) (DB), Hakim Lai v. Ram Lai. 

(’33) 20 AIR 1933 Cal 588 (589) : 145 Ind Cas 657 (DB), Pranballav Saha v. 
Bhagaban Chandra. 

3. (’16) 3 AIR 1916 Cal 485 (486): 36 Ind Cas 530, Basanta Kumar v. Jogendra 
Nath. 


(’03) 30 Cal 755 (757) : 7 Cal W N 723 (DB), Hari Kishen v. Veliat Hossein. 

(’31) 18 AIR 1931 Pat 164 (168) : 10 Pat 341 : 132 Ind Cos 100 (DB), Mt. 
Walcyatunnissa Begum v. Mt. Chalakhi. 

(’34) 21 AIR 1934 Cal 421 (424) : 151 Ind Cas 454 (DB), Rajani Kanta v. Sou- 
rendra Nath. (Mortgage before the amendment — Old view followed.) 

(’34) 21 AIR 1934 Cal 775 (776) : 61 Cal 894 : 152 Ind Cas 429 (DB), Pranballav 
Saha v. Bhagban Chandra. (Do.) 

( 25) 12 AIR 1925 Cal 94 (95): 84 Ind Cas 124 (DB), Sliailesh Chandra v. Bccliai. 
( 81) 3 Mad 230 (233) (DB), Marana Ammanna v. Pcndyala Perubotulu. (Where 
the equity of redemption of different plots of land in the possession of the usufruc¬ 
tuary mortgagee under one entire contract has been sold to two different persons 
and the mortgagee has abandoned his possession of oue plot and taken a lease 
from purchaser of that plot, and thereby destroyed the indivisibility of the original 
contract, the purchaser of the other plot is entitled to redeem his land on pay- 
ment of a proportionato amount of the mortgage debt.) 

(08) 31 Mad 333.(836) (DB), Ponnusami Mudaliar v. Srinivasa. 

( 24) 11 AIR 1924 Pat 530 (634): 73 Ind Cas 661 (DB), Sarjug Prasad v. Harish - 
chandra. 

( v ^fcinS, 1919 ^ 352 (356): 50 lDd CaS 790 (DB) ’ Midna P° re Zamindary Co. 

(’33) 20 AIR 1933 Cal 154 (164) : 59 Cal 1372 : 143 Ind Cas 193 (DB), H. V. 
Low d Co. Ltd. v. Pulinbiharilal Singha. 

[S«al»a°) 6 Ind Cas 842 (848) (DB) (Cal), Mir Eumff AU Haji v. Pan- 

c/mnon C hatterjee. (Mortgagee who releases his lien upon one of two mortgaged 

6 k nows belongs to two or more persons cannot increase the 

w 0n e °tb 0r property—But it is otherwise if the properties belong to the 
some person at the tyme of the release.) 

( SUal^r? 3 , 5 , 1 66 ,? f (670 > : 159 Ind Cas 169 ( DB b Bengal Coal Co., Ltd. v. 

the suit vT t er ^\ ( Moi J« a S ee dld not m »ke some of the mortgagors party to 
uie suit — He must abate the proportionate debt.) 


Section 60 
Note 43 
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such a release was equivalent to a purchase by the mortgagee of such 
share . 4 A contrary view, namely, that the release only extinguished 
the mortgage to the extent of that share only but the mortgage was 
indivisible as regards the rest of the property and could not be redeemed 
piecemeal was also held in some cases . 5 In the undermentioned cases 6 
it was held that the mortgagee was not bound to abate the debt in 
proportion to the portion of the property released. By the introduction 
of the word “only” after the word “except” in 1929 into this section, 
the Legislature has accepted the contrary view 7 and it is now clear that 
a release of a portion of the property by the mortgagee will not entitle 
a sharer to make a piecemeal redemption . 6 


44. Mortgagee acquiring share in property _It has been 

seen already that a purchase by the mortgagee of the whole of the 


(•27) 14 AIR 1927 Cal 195 (195): 98 Ind Cas 504 (DB), Muktakeshi Palv.Ramani 
Mohan. (Mortgagee did not want to proceed against all but only some of the 
mortgagors —He must apportion the debt.) 

(’06) 33 Cal 613 (621): 3 Cal L Jour 576 (DB), Imam Ali v. Baij Nath. (Release 
was invalid — Hence the property was held liable in the hands of the purchaser 
of it but as the purchase money was paid to the mortgagee that property was 
directed to be sold last.) 

(’25) 12 AIR 1925 Cal 1048 (1051): 85 Ind Cas 742 (DB), Abdul Hasmat Ahamad 
v. Hrishikesh Das. (Where a mortgagee gives up or releases any person 
interested in the equity of redemption in respect of portion of the mortgaged pro¬ 
perties, or where the effect of his conduct is to cause such release there ought to 
be an apportionment of the mortgage-debt and the mortgagee cannot recover more 
than what falls to the share of the properties not released — But questions like 
these can be raised and decided in suits — The mortgagee decree-holder is en¬ 
titled to execute the decree against some only leaving others.)] 

4. (’12) 16 Ind Cas 401 (404) : 34 All 606 (DB), Jugal Kisliore v. Kedar Nath. 
(A first mortgagee cannot release part of the mortgaged property for less than its 
due proportion of the debt and then claim a decree against the mortgagor and 
puisne mortgagee for the whole of the balance of the mortgage-debt.) 

5. (’23) 10 AIR 1923 All 499 (499) : 45 All 524 : 81 Ind Cas 275 (DB), Haji Ali 
Jan Khan v. Majid Uddin. (The integrity of the mortgage can only be broken 
up in case the mortgagee or mortgagees purchase a part of the mortgaged property.) 

(’02) 25 Ali 79 (82) : 1902 All W N 203 (DB), Sheo Prasad v. Behari Lai. (Mort¬ 
gagee can proceed even personally against mortgagor if the portion proceeded 
against is insufficient to satisfy his claim.) 

(’95) 17 All 63 (66): 1895 AUW N 6 (DB), Lachmi Narain v. Muhammad Yusuf. 

(’99) 2 Oudh Cas 344 (348), Baldeo Baksh v. Jawaliar Singh. 

6. (’18) 5 AIR 1918 Mad 1030 (1033) : 40 Mad 968 : 42 Ind Cas 352 (FB), Peru- 
mal Pillai v. Raman Chettiar. 

(1864) 1864 Suth W R 260 (261, 262) (DB), Hurreehur Singh v. Dabee Sahoy. 

(’16) 3 AIR 1916 Mad 229 (230) : 39 Mad 419 : 29 Ind Cas 113 (DB), Venkata 
Subba v. Bagiammal. 

7. (’31) 18 AIR 1931 Nag 44 (44) : 27 Nag L R 4 : 130 Ind Cas 809, Kisan v. 
Abdul Majid Khan. 

8. (’32) 19 AIR 1932 All 246 (247) : 136 Ind Cas 567 (DB), Balkishan v. Mt. 
Bundia. 

(’36) 23 AIR 1936 Rang 266 (268, 269) : 14 Rang 198 : 163 Ind Cas 444 (DB), 
Subbiah Naidu v. Ram Sabad. 

(’34) 21 AIR 1934 Cal 775 (776) : 61 Cal 894 : 152 Ind Casl429 (DB), PranbaUav 
Saha v. Bhagaban Chandra. 

(’39) 26 AIR 1939 Pat 49 (51) : 18 Pat 141 : 179 Ind Cas 549 (DB), Mahomed 
Yunus v. CJiampamani Bibi. 
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equity of redemption will extinguish the right of redemption and the 
mortgage security. The result, however, of the acquisition by the 
mortgagee of a part of the mortgaged property is not to extinguish the 
mortgage in its entirety, but only pro tanto in respect of that part . 1 
Under S. 82 the mortgaged properties are bound to contribute rateablv 
to the mortgage debt so that when the mortgagee himself acquires a 
part of the property he is bound to pay himself a quota of the mortgage 
debt and the mortgage debt rateably due to him in respect of that part 
is thus discharged . 2 As a consequence of this, the other properties are 
liable for only the balance of the mortgage debt . 3 A further result of 
the acquisition by the mortgagee is to split up or break up the integrity 
of the mortgage , 4 and the consequence of this is that not only all the 
owners of the other mortgaged properties are entitled to redeem them 
by paying the whole balance of the mortgage debt but, each of such 
owners is entitled to redeem on payment of a proportionate part of 
the debt . 6 This is what the concluding part of the section enacts. It has 


Section 60 
Note 44 


Note 44 

1. ('17) 4 AIR 1917 All 309 (311) : 39 All 74 : 37 Ind Cas 4 (DB), Jamna Dei v. 
Lola Ram. 

(’42) 29 A I R 1942 Mad 44 (46, 47) : 201 Ind Cas 612 (DB), Arunagiri v. Radha- 
krishna. (For determining extent to which right is extinguished value of mort¬ 
gaged properties at date of mortgage should be considered.) 

(’88) 10 All 570 (574, 576) : 1888 All W N 231, Kudhai v. Sheo Dayal. 

2. (1900) 22 All 284 (286) : 1900 All W N 69 (F B), BishesJiur Dial v. Ram 
Sarup. 

(’24) 11 AIR 1924 Mad 364 (364) : 76 Ind Cas 154 (DB), Ramasioamy Reddier v. 
Peria Veera Kudumban. 

(’27) 14 AIR 1927 Oudh 542 (543) : 102 Ind Cas 708 (DB), Balgobind v. Banka - 
teshwar. 

(’28) 15 AIR 1928 Rang 266 (266):6 Rang 417 : 114 Ind Cas 290 (DB), Nyaungle - 
bin Co-operative Bank v. Maung Ba U. 

3. (’89) 13 Bom 45 (49) (DB), Moro v. Balaji. 

(’89) 2 C P L R 90 (92, 93), Oanpat Rao v. Ramcliand. 

(’23) 10 AIR 1923 Rang 61 (63): 11 Low Bur Rul 356 : 68 Iud Cas 887 (DB), Ko 
Thine v. Ismail Cassim Morad. 

(’23) 10 AIR 1923 Pat 490 (491) : 2 Pat 715 : 74 Ind Cas 102 (DB), Aulad Ali v. 
Abdul Hamid. 

(’83) 13 Cal L R 272 (274) (DB), Yakoob Ali v. Ram Dool Lai. 

(’19) 6 AIR 1919 Cal 822 (823) : 53 Ind Cas 587 (DB), Rajat Eamini Dcbi v. 
Raja Satya Niranjan. 

[See also (’75) 24 Suth W R 24 (24) : 15 Beng L R 303 (DB), Nathoo Sahoo v. 

. Lalla Ameerchand. (Mortgagee cannot throw the whole burden on the other 
part.)] 

4. (’97) 21 Bom 544 (547) (DB), Pirjada Ahmadmiya v. Shakalidas Kanji. 

29 I 1920 Bom 191 (192) : 59 Ind Cas 762 (DB), Lai Chand v. Khandu. 
(97) 21 Bom 619 (625, 626) (DB), Narayan v. Ganpat. 

(’23) if) AIR 1923 Rang 61 (63) : 11 Low Bur Rul 356 : 63 Ind Cas 887 (DB), Ko 
Th\ne v. Ismail Cassim, Morad • 

' [See aUo (’84) 9 Bom 141 (144) (DB), Ramchandra v. Mahadaji.] 

5. (’80) 17 AIR 1930 Cal 810 (814) : 67 Cal 872 : 129 Ind Cas 310 (DB), Maho¬ 
med Ismail v. Sharfutullah. 

!mo! I 1922 A11 192 (193) : 66 I C - 806 (DB), SWam Saran v. Banarsi Das. 
■( W) 6 A!R 1919 All 401 (401): 62 Ind Cas 229 (DB), Mewa Ram Singh v. Gaxiga 



1342 


RIGHT OF MORTGAGOR TO REDEEM 


Section 60 
Note 44 


(•29) 16 AIR 1929 All 409 (411) : 119 Ind Cas 525 (DB), Raghunath Singh v. 
Sheo Partab Singh. 

(•29) 16 AIR 1929 All 604 (606) : 121 Ind Cas 398 (DB), Zajar Hasanv.Zubaida 
Khatun. 

( 37) 24 AIR 1937 All 44 (45) : 167 Ind Cas 783 (DB), Raghubir Singh v. Pan- 
cliaiti Akhara. (Proportion determined not according to the value of the different 
items but in proportion to the liabilities of the parties under the sale-deed.) 

(’40) 27 AIR 1940 All 528 (530) : 192 Ind Cas 668, Durga Prasad v. Chunni. 
(’40) 27 AIR 1940 Oudh 97 (98) : 15 Luck 175 : 185 Ind Cas 114 (DB), Kishen 
Gopal v. Abdul Latif. (Transfer of entire equity of redemption by some of the 
co-mortgagors in favour of mortgagee—The sale held not valid in respect of those 
who did. not join the sale — Hence mortgage subsisted and partial redemption of 
shares of the latter allowed.) 

(’15) 2 AIR 1915 Oudh 211 (213, 215) : 27 Ind Cas 960 (DB), Suraj Kishen v. 
Ajudhya Prasad Singh. 

(’67) 2 Agra 88 (89) (DB), Mahtab Singh v. Misree Lall. 

(’19) 6 AIR 1919 Pat 399 (400) : 52 Ind Cas 512, Sheo Narain Sahu v. Ram 
Nirekhan Ojha. (A person entitled to partial redemption may be compelled to 
redeem that portion of the property in which he is interested.) 

(’20) 7 AIR.1920 Pat 170 (171) : 58 Ind Cas 216 (DB), Pawan Kumar Ghand v. 
Dulari Kuar. 

(’25) 12 AIR 1925 Pat 31 (32) : 75 Ind Cas 821 (DB), Raghunath Prasadv.Sadhu 
Saran. 

(’34) 21 AIR 1934 Pat 648 (650) : 13 Pat 364 : 155 Ind Cas 635 (DB), Bhekdhari 
v. Radliika Koer. 

(’31) 18 AIR 1931 Nag 44 (44) : 27 Nag L R 4 : 130 Ind Cas 809, Kisan v. Abdul 
Majid Khan. 

(’37) 24 AIR 1937 Rang 359 (360) : 173 Ind Cas 362, S. S. M. M. Firm v. T. A. 
N. Chettyar Firxn. 

(’34) 21 AIR 1934 Rang 372 (375) : 151 Ind Cas 627 (DB), U San Bav.SanShwe 
Zin. 

(’23) 10 AIR 1923 Rang 61 (64) : 11 Low Bur Rul 356 : 68 Ind Cas 887 (DB), Ko 
Thine v. Ismail Cassim Morad. 

(’36) 23 AIR 1936 Pat 629 (631) : 15 Pat 481 : 166 Ind Cas 29 (DB), Munga Lai 
v. Sagar Mai. 

(’70) 2 N W P H C R 4 (5) (DB), Kesrec v. Seth Roshun Lai. 

(’10) 8 Ind Cas 153 (154) (DB) (Mad), Venkataswami v. Ram ana than. 

(’13) 18 Ind Cas 691 (692) (DB) (Mad), Kurucha Gangu v. Kovvuri Basava. 
(1900) 4 Cal W N 507 (508) (DB), Surya Bibi v. Monidra Nath Roy. (Mortgagee 
impleading some mortgagors only and purchasing property—Purchase valid only to 
the extent of their shares—Others can redeem their shares by paying proportionate 
share of amount.) 

(’03) 25 All 446 (456) : 1903 All W N 150 (DB), Dina Nath v. Lachmi Narain. 
(’03) 26 All 72 (75) : 1903 All W N 190 (DB), Shiblal v. Bhawani Shankar. 

(’05) 28 All 155 (157) : 1905 All W N 225, Kalian Khan v. Mardan Khan. 

(’06) 3 Cal L Jour 377 (378) (DB), Inu Khan v. Naimuddin Sircar. (Obiter.) 

(’07) 5 Cal L Jour 315 (326) : 11 Cal W N 403 (DB), Gangadas Bhattar 
v. Jogendra Nath Mitter. 

(’07) 6 Cal L Jour 612 (619) : 12 Cal W N 107 (DB), Jugdeo Singh v. Habibullah 
Khan. 

(’08) 8 Cal L Jour 92 (93): 12 Cal W N 745 (DB), Mutty Lall Pall v. NanduLall 
Neogi. 

(’06) 4 Cal L R 294 (295) (DB), Gossyen Luchmee Narain Poori v. Bicram Singh. 
(’09) 1 Ind Cas 264 (277) (DB) (Cal), Debendra Nath Sen v. Mirza Abdul Samed 

Seraji. 

(’05) 2 All L Jour 123 (125) (DB), Madan v. Jamna. 

(’87) 1887 All W N 250 (252), Kishen Lai v. Chunna Lai. 

(’09) 1 Ind Cas 779 (780) : 31 All 335 (DB), Hamida Bibi v. Ahmad Husain. 
(Acquisition by inheritance.) 
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been held further that in such a case it is not open to a person interested 
in a share only of the mortgaged properties, to redeem anything more 
than his share . 0 The leading case on the point is Naivab Ajiniut Ali 
Khan v. Joivahir Singh 7 where the mortgagee having purchased one 
of several shares in the mortgaged property, one of the persons 
interested in another share claimed to redeem not only his share, but 
also the other shares not purchased by the mortgagee. Their Lordships 
of the Privy Council held that this could not be allowed. They observed 
as follows: 

“The appellant (mortgagee) now complains that the plaintiffs 
have been allowed to redeem as against him the villages other 


(’36) 164 Ind Cas 490 (493) (DB) (Cal), Mohendra Nath Bailer ji v. Barshamukhi 
Dassi. 

(’18) 6 AIR 1918 Cal 806 (806): 38 Ind Cas 523 (DB), Ram Kumar v. Rameshivar 
Saha. 


[Sw also (’88) 11 Mad 304 (306) (DB), Ariyaputri v. Alamelu. 

(’83) 5 All 257 (258): 1883 AUWN10 (DB), Bisheshar Singh v. Laik Singh.] 

6. (’33) 20 AIR 1933 Ail 257 (259): 142 Ind Cas 410: 55 All 359 (FB), Jagannath 
Kunwar v. Jaipal. 

(’16) 3 A I R 1916 Mad 863 (865) : 17 Ind Cas 837 (838, 839) : 38 Mad 310 (DB), 
Rathna Mudali v. Perumal. 

(’ll) 11 Ind Cas 100 (101): 1911 Pun Re No. 62 (DB), Shankar Das v.Gobind Ram. 

(’27) 14 AIR 1927 Mad 1039 (1040) : 106 Ind Cas 196 (DB), Ganapathi Bhatta v. 
Beeru Bhandary. (A and B, coparceners in joint Hindu family mortgaging specifio 
items — A selling his equity of redemption to mortgagee — B or his transferees 
cannot insist on redemption of whole.) 

(’80) 2 All 565 (567) (DB), Kuray Mai v. Puran Mai. 

(’05) 28 All 155 (157): 1905 All W N 225, Kalian Khan v. Mardan Khan. 

(’07) 29 All 262 (263) : 4 All L Jour 74 (DB), Munshi v. Daulat. 

(’17) 4 AIR 1917 All 358 (359) : 39 AU 618 : 40 Ind Cos 345 (DB), Zaib-un-nissa 
Bibi v. Parbhu Narain Singh. 

(*13) 21 Ind Cas 251 (253) (Oudh), Raj Bahadur Singh v. Mahabir Prasad. 

(’20) 7 AIR 1920 Oudh 234(236): 58 Ind Cas 983 (DB), Muhamad Zaki Alt Khan 
v. Ahmed Shah. 


( ’£ 7) ™° Qdh Cas 81 (84) (DB), Mustafa Khan v. Shadi Ball. (Dissenting from 9 
Oudh Cas 63 to the contrary.) 6 

(’40) 27 AIR 1940 All 528 (530) : 192 Ind Cas 668, Durga Prasad v. Chunni. 

( 26 \m n 1 * 1926 ^ 46 , (47) : 90 Ind Cas 80 : 48 AJl 171 (DB), Bussain 

'^ QU r m ^ n ' (NOTE: - The reasoning, however, that the principle of 

is ^t correct ^ f ° rthe benefit ° f the mort 8 a 8 ee stated in this decision 

(44)! 26 0udh 0as 303:77 Ini c “ 125 <“>• 

(S) 9 318(319) :4? Ind Cas U5 ' Ramadhinv.Jokhan. 

v TFnld J /*7 ( ^ 6) . : 08 Ind Ca3 261 : 44 All 708 (DB), Amba Prasad 

ow^aparto ftheInU re f ^ f 7 ° f & m ° rtgage 13 broken * a ^^tgagor who 
ofTni P ^ f ? ^ ty ° f redem P tlon redeem his own part; but where the rights 

? arUyin a *** “<>***** ^d partly in a subsequent 

Raco^UW fLf had b l en br0Qght of them to enforce his ownmort- 

the former can be compelled to redeem the whole nor can he compel 

aoauired pA™ j 13 mterest in the share of the mortgagor which he has 
^hirf^ “ bCan f r ® dee “ to extent of the shares of his mortgagors acquired 
mortgage.)] P yment ° f BUch proportionate amount as may be found due on that 

V. (’70) 14 Suth W R 17 (20) ; l3 Moo Ind App 404 (PO). 
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than their own village of Hosseinpore, i. e., to put themselves in 

his shoes as mortgagee in respect of these villages.The 

Courts below, however, seem to their Lordships to have mistaken 
the effect of the former decision of the Sudder Court. It merely 
ruled that the plaintiffs were bound to offer to redeem the villages 
in question; it did not rule that they were entitled to do so, or to 
acquire the interest of the mortgagee in them against his will.... 
They (i. e., their Lordships) think that the appellant (mortgagee), 
if desirous of retaining possession of these villages as mortgagee, is 
entitled to do so against the plaintiffs, whose right in that case is 
limited to the redemption and recovery of their village of Hossein¬ 
pore upon payment of so much of the sum deposited in Court as 
represents the portion of the mortgage debt chargeable on that 
village.” 

A different view has been expressed in the undermentioned cases 8 
namely that a sharer in the mortgaged property is entitled to redeem 
all the shares other than those purchased by the mortgagee including 

the shares belonging to the other sharers. It is submitted that this view 

# • • 

is not correct. 

A purchase by the mortgagee of a part of the property in execution 
of a decree obtained by him on a prior mortgage of the said part only, 
will not, however, entitle the mortgagor to redeem the other part by 
payment of a proportionate amount . 9 Thus, where x is mortgaged to 
A first and then x and y are mortgaged to him under another mortgage, 
and in execution of a decree on the first mortgage A purchases x, the 
mortgagor cannot redeem y from the second mortgage by merely paying 
the proportionate part of the debt. He must pay the entirety of the 
mortgage debt . 10 The reason is that the second mortgage is only subject 
to the first mortgage. By the sale in execution of the decree obtained 
on the latter mortgage, the property sold disappears from the second 
mortgage and the entirety of the debt attaches to the property y. 

8. (’86) 10 Bom 658a (658a) (DB), Alikhan Daudkhan v. Mahamad Khan Sain- 
sherkhan. 

(’25) 12 AIR 1925 Pat 57 (58): 3 Pat 818 : 84 Ind Cas 293 (DB), Srikanta Prasad 
v. Jag Sah. 

(’86) 10 Bom 656a (657a) (DB), Sakharam Narayan v. Gopal Lakshuman. 

(’26) 13 AIR 1926 Bom 303 (304) : 50 Bom 331: 96 Ind Cas 361 (DB), Siddeshwar 
Martand v. Ganpatrao Bliaurao. 

(’37) 24 A I R 1937 Mad 136 (138) : 168 Ind Cas 899, Periakaruppa Pillai v. 
Satyanarayanamurthi. (Principle of integrity applies both to mortgagee as well 
as mortgagor — This view has been dissented from in AIR 1928 Lah 792 and AIR 
1926 All 46.) 

[See also (*14) 1 A I R 1914 Bom 259 (259, 260) : 27 Ind Cas 38 (DB), Mahma- 
dali Kamruddin v. Abdulali Karimbhai. (Mortgage of properties X and Y — 
Subsequent sale of X to A and later still sale of Y to mortgagee _ A was held 

entitled to redeem both X and F.)] 

9. (’38) 25 A I R 1938 All 22 (25) : I L R (1938) All 63 : 173 Ind Cas 130 (DB), 
Kabulchand v. Badri Das. 

10. (’10) 7 Ind Cas 732 (733) : 32 All 612 : 37 Ind App 182 (PC), Bhora Thakur 
Das v. Collector of Aligarh. (On appeal from 28 All 593.) 
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The words “proportionate part of the amount remaining due on 
the mortgage” mean “proportionate to the value of the properties 
mortgaged.” In Nawab Ajimut Ali Khan v. Jowaliir Singh , 11 a 
mortgagee had become owner by purchase of a share of the equity of 
redemption. The owner of another share was held entitled to redeem 
on payment of a sum equal to the share of the mortgage amount 
proportioned according to the value of the properties comprised in the 
mortgage and in the share. Their Lordships of the Privy Council 
observed : 


“ Under the first head of objection it was strongly argued . . . . 
that the apportionment should have been made according to the 
actual and ascertained values of the several m&uzahs and not 
according to the amount of revenue assessed on, and payable in 
respect of such mouzahs to Government. 

****** 

“The proportion of the debt chargeable on each village ought 
to vary according to the actual value of the village ; and the 
amount of Government revenue assessed on a village may not 
always be a correct criterion of its actual value. 

“ On the other hand, there might be a difficulty in applying the 
principle contended for by the appellant to cases in which the 
amount payable by a mortgagor seeking to redeem, is not 
ascertained, as in this country, by inquiry and account; but must 
be calculated and tendered or brought into Court by him before the 
commencement of the suit.” 


That was a case before the Transfer of Property Act. The last difficult 
pointed out by their Lordships no longer exists in view of the provision 
of the Civil Procedure Code providing for such inquiry and account. I: 
Bishesur Dial v. Ram Sarup 12 a Full Bench of the Allahabad Higi 
Court followed the case of Nawab Ajimut Ali Khan v. Jawahir Singh ] 
and it was held that “when the mortgagee buys at auction the equity o 
redemption in a part of the mortgaged property, such purchase has ii 
the absence of fraud, the effect of discharging and extinguishing tha 
P ° r the mortgage debt which was chargeable on the proper* 
purchased by him, that is to say, a portion of the debt which bears th 
same ratio to the whole amount of the debt that the value of th. 
property purchased beam to the value of the whole of the proper* 

^me effect n ^ m ° rfcgage - M See als0 the undermentioned cases 14 to th< 


II. (70) 14 Suth W R 17 (18): 13 Moo Ind App 404 (PC). 

\he‘r’ “ W N 69 (FB >- <» 2° AU 23 

13. (70) 13 Moo Ind App 404 (408) : 14 Suth W R 17 (PC). 

f } : ^ 876 ( 878 ) : 43 Mad 372: 55 Ind Cas 666 (FB) Ponna 

C^lSolvS^) 1 " 22 ^ aDd 13 M °° lDd APP 404 (PC) £oUo ™d-12 ] 

C32) 19 AIR 1932 Mad 18 (19): 135 Ind Caa 911, Somanatha v. Ananta. 
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The “acquisition” referred to in the last paragraph may be in any 
manner, e. g., by purchase, inheritance or otherwise . 16 The taking by the 
mortgagee of a further charge from some of the original mortgagors 
does not break up the integrity of the original mortgage . 16 Where there 

(’36) 23 AIR 1936 Cal 537 (540) : 168 Ind Cas 416, Aymamud v. Ebaruddin. (If 
property is purchased by the mortgagee after the decree, apportionment cannot be 
claimed in execution proceedings — In such cases the remedy of other part-owners 
is a suit for contribution.) 

(’32) 19 A I R 1932 Cal 319 (320) : 59 Cal 76 : 137 Ind Cas 260 (DB), Krishna- 
chandra v. Pabna Model Co., Ltd. 

(’38) 25 AIR 1938 Cal 618 (622) : I L R (1938) 2 Cal 590 : 179 Ind Cas 493 (DB), 
Nirupama Devi v. Anathbandhu. 

(’24) 11 AIR 1924 All 11 (11, 12) : 45 All 46 : 74 Ind Cas 999 (DB), Mohan LaU. 
Prasadi Lai. (The plaintiffs co-mortgagees by suing for their share of the mort¬ 
gage money must be deemed to have admitted that the balance of the mortgage 
money had been satisfied by the acquisition of a proportionate share of the mort¬ 
gaged property and that the plaintiffs should be given a decree for their share of 
the mortgage money as against a proportionate share of the mortgaged property.) 
(’ll) 10 Ind Cas 235 (235) (All), Jagannath Pershad v. Mehin. 

(’ll) 10 Ind Cas 729 (730) : 33 All 434 (DB), Chuni Lai v. Srikishan Singh. 

(’14) 1 A I R 1914 All 165 (166) : 23 Ind Cas 848 (DB), Balwant Singh v. Chet 
Singh. (B obtained a decree on the foot of a mortgage against T and L — In exe¬ 
cution of another decree T's share in the property was put up for sale; B applied 
that half of the money due under his decree was a charge on T's property which 
was being put up for sale — B himself purchased T's property — Held that, under 
the circumstances, B's decree must be deemed to have been satisfied to the extent 
of one half.) 

(’16) 3 AIR 1916 All 108 (108) : 38 All 103 : 32 Ind Cas 174 (DB), Mahabir Pra¬ 
sad v. Mahomed Mashiyattulla. 

(’34) 21 AIR 1934 Mad 250 (251) : 141 Ind Cas 366, Chinniah Rowther v. 
Muthuraman Chetliar. 

(’18) 5 AIR 1918 Oudh 404 (405): 210udhCasl72: 47 Ind Cas 200 (DB), Sliamshad. 
Ali Khan v. Muhammud Ali Klian. 

[See also (’86) 8 All 438 (442) : 1886 All W N 146, Amanat Begam v. Bhajan 
Lai.) 

[But see (’21) 8 AIR 1921 Nag 96 (96) : 64 Ind Cas 453, Adku v. Rajaram. (No 
longer good law.) 

(’97) 19 All 196 (198) : 1897 All W N 18, Chunna Lai v. Anandi Lai. (Not 
followed in 22 All 284 (FB).] 

15. (’ll) 11 Ind Cas 100 (101): 1911 Pun Re No.6^ (DB), Shankar Das v. Gobind 
Ram. (Purchase and inheritance.) 

(’24) 11 AIR 1924 Mad 364 (364) : 76 Ind Cas 154 (DB), Ramaswami Reddiar v. 
Peria Veerakudumban. (Court auction purchase.) 

(’40) 27 AIR 1940 Mad 498 (502) : 190 Ind Cas 858 (DB), Krishna Iyer v. Susai 
Reddiar. (Acquisition by mortgagee may be by inheritance or devise.) 

(’97) 21 Bom 619 (626) (DB), Narayan v. Ganpat. (Inheritance.) 

(’09) 1 Ind Cas 779 (780) : 31 All 335 (DB), Hamida Bibi v. Ahmad Husain . 
(Inheritance of mortgagor’s rights by mortgagee.) 

(’29) 16 AIR 1929 All 604 (606) : 121 Ind Cas 398 (DB), Zafar Ahsan v. Zubatda 

Khatun. (Mortgagee becoming heir to mortgagor.) 

(’20) 7 AIR 1920 All 129 (131) : 58 Ind Cas 743 : 42 All 544 (DB), Sarju Kumar 
v. Thakur Prasad. (Acquisition of part of equity of redemption by mortgagee 

after decree for sale.) „ . _ . 

[See also (’88) 10 All 570 (574) : 1888 All W N 231, Kudhax v. Sheo Dayal. 
(Mortgagee acquiring a share in mortgaged property by purchase after the decree 

for redemption is passed.)] 

16. (’08) 11 Oudh Cas 73 (74), Thakur Singh v. Jangi Singh. 

(’25) 12 AIR 1925 Oudh 150 (152) : 81 Ind Cas 742, Thakur Prasad Singh v. 
Chandrika Pershaa. 
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is no acquisition by the mortgagee of any part of the equity of 
redemption, there is no question of splitting up of the integrity of the 
mortgage and of allowing piecemeal redemption . 17 It has been held in 
the undermentioned cases 18 that the words “share of a mortgagor” in 
the section mean the share of a mortgagor in the equity of redemption , 
that is, in the ownership of the property minus the interest vested in 
the mortgagee, that consequently the last paragraph of the section does 
not apply where the mortgagee purchases a portion of the mortgaged 
property free of his incumbrance by paying full value of the property, 
and that therefore the owner of the other part of the property cannot 
redeem merely by paying a proportionate part of the debt. 


The last paragraph of the section does not apply where some only 
of the mortgagees, where there are more than one, acquire a share of a 
mortgagor. The mortgage cannot in such cases be redeemed by the 
owner of a part of the property by payment of a proportionate part of 
the money due on the mortgage . 19 Where such part owner pays up the 
entire mortgage amount, strictly the mortgagee’s rights are determined 
including his right to retain possession of the purchased property, if the 
mortgage is a possessory one; the mortgagee can, however, sue afresh in 
respect of his purchase. But there is nothing to prevent the Court for 
the sake of convenience, to decide in the same suit how much mortgage- 

[But see (’05) 1905 Pun Re No. 91 : 1906 Pun L R No. 44, Saran Das v. Alar 
Bib*. (Integrity is broken up by taking a further mortgage on a portion of the pro¬ 
perty previously mortgaged.)] 

17. (’23) 10 AIR 1923 All 397 (397) : 71 Ind Cas 973 (DB), Abdul Ghafoor v. 

Qamar Uddin. 


18. (’40) 27 AIR 1940 Mad 498 (501) : 190 Ind Cas 858 (DB), Krishna Ivtr v 
Susa* Beddiar. 

^Chatterjee ^ 842 (844) (DB) (Cal) * Mir EuSUf Ali Haji v * p ^hanan 

(’36) 164 Ind Cas 490 (494) (DB) (Cal), Mohetulra Nath v. Harshamukhi Doss* 
('30 17 AIR 1930 Cal 619 (620, 621) : 34 Cal W N 673 (674, 675) : 128 Ld^ 
111 (DB), Jasodha Kumar v. Kali Kumar. 

19. (’23) 10 AIR 1923 Mad 533 (538) : 72 Ind Cas 292 : 47 Mad 7 (DB) Su66a 

Bao v. Balusu Buchi. (Per Krishnan, J.) ’ 

™-°° <601) : 184 “ Cas 862 (DB) ' 

(609): 85 Ind Cas " l: 27 0udh c - 360 ' *•*» 
(’83) 5 All 276 (277) : 1883 All W N 31 (DB), Mahtab Rai v. Sant Lai 
cJW. AIR 1939 ^ 138 (139) : 184 ^ CaS 719 (DB) ’ Sadasheo v. Hoop- 


: 1,1 M C “ 978:ILR < 1937 > »■« «». 

( ptiwt™ 19 m ^ i 1 {1 $ : 74 Cas 999 : 45 ^ 46 (DB), Mohan Lai v 

I * en v he mort « a « e€s 8110 *>r only half the mortgage mone 

whfe^h!! UT* 6 ** > f 6 Pr ! 0tically ^“ed that something hafhappene; 
Bad ot satisfying half the mortgage amount.) 

favour of mo^ A® 28 ** 1027 ) (DB) Bamja* Das v. Sheo Lai. (Mortgage u 
m °^ th , an tw ° Porsons-One mortgagee acquiring a ahare of mortgage* 

th.d 2-bJFZ L r0 mafn^r b l”°) rt8 ‘*“ e ** re00 '“ J of a ^ • 

(■ 7 12U5 N M r H „ C „. B ,. 1 „ 4 f 1 ( , 15 °l (DB >- S ° bha Sah Iriitrjul. 

(12) 15 Ind Cas 605 (606) (DB) (Mad), 7'layudam CMty\. Alangaram Ch.Uy 
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Section 60 money is to be chargeable on the property purchased by the mortgagee 
Notes 44-46 and to allow redemption of the rest on payment of the proportionate 

amount . 20 

It has been held in the undermentioned case 21 that where a 
subsequent mortgagee acquires a share in the equity of redemption, the 
last paragraph of S. 60 applies, so as to enable him to redeem his share 
only from the first mortgage on payment of a proportionate part of the 
amount due on that mortgage. It is submitted that this view is not 
correct. The word “mortgagee” clearly refers to the mortgagee under 
the mortgage sought to be redeemed and not any other mortgage that 
might have been subsequently made by the mortgagor. 

45. Undivided property — Mortgagee purchasing share 
— Redemption. — Where undivided property belonging to several 
cosharers has been mortgaged and the mortgagee purchases the undivided 
share of one of them, can the other cosharers redeem their shares 
without suing for partition ? 

According to the Bombay High Court they are entitled to redeem 
and can only be allowed to redeem the luhole, leaving the mortgagee to 
bring a suit for partition like any other cosharer . 1 According to two 
early cases of the Madras High Court 2 they are not entitled to redeem 
the mortgage wholly or partly until they have first ascertained their 
shares in a suit for partition. In later cases , 3 however, it has been held 
by the same High Court that a cosharer can be allowed, in the same 
suit, to get a decree for partial redemption and partition. 

46. One co-mortgagor acquiring mortgagee right — 

Redemption by other _Where one of several co-mortgagors acquires 

the mortgagee rights in the property, the question has arisen as to 
whether this section applies so as to allow the other co-mortgagors to 
redeem their shares alone. According to the undermentioned cases , 1 

20. (’23) 10 AIR 1923 Mad 533 (538) : 72 Ind Cas 292 : 47 Mad 7 (DB), Subba 
Rao v, Balusu Buchi. 

21. (’37) 24 AIR 1937 Rang 220 (222) : 171 Ind Cas 168 : 1937 Rang LR13 (DB), 
S. N. V. R. Chettyar Finn v. K. Y. A. Cheityar Firm. 

Note 45 

1. (’91) 15 Bom 24 (26) (DB), Mora Joslii v. Ramcliandra. 

(’91) 15 Bom 27 (27) (DB), Bhikaji Daji v. Lakshman Bala. 

(*97) 21 Bom 619 (626) (DB), Narayan v. Gan-pat. 

2. (’83) 6 Mad 61 (62) (DB), Mamu v. Kuttu. 

(’97) 20 Mad 295 (298) (DB), Thillai Chetti v. Ramanatha Ayyan. 

3. (’16) 3 AIR 1916 Mad 863 (865) : 38 Mad 310 : 17 Ind Cas 837 (840) (DB), 
Rathna Mudali v. Perumal. 

(’15) 2 AIR 1915 Mad 1148 (1148) : 28 Ind Cas 248 (DB), Palott Chandu v. 

Karamal Chappila. • . 

(•18) 5 AIR 1918 Mad 1142 (1143) : 39 Ind Cas 46 (DB), Narayan Nair v. 

Narayanan Nambiar. 

(’23) 10 AIR 1923 Mad 533 (534) : 47 Mad 7 : 72 Ind Cas 292 (DB), Subba Rao 
v. Balusu Buchi. 

Note 46 

1. (’34)21 AIR 1934 Oudh 348 (349) : 150 Ind Cas 140 (DB), Sarfaraz v. 
Mohammad Salim. (It is not necessary that the share in the equity of redemption 
acquired by the mortgagee should be specified.) 
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such acquisition splits up the mortgage and the principle of this 
section applies so as to allow of piecemeal redemption by the other 
co-mortgagors. But according to the Calcutta High Court,- the rule that 
the integrity of the mortgage is broken when the mortgagee purchases 
a part of the equity of redemption does not apply to the converse case 
of a co-mortgagor purchasing the mortgagee right, so as to enable the 
other co-mortgagors to redeem piecemeal. In the case noted below 3 it 
was held that once one of the mortgagors redeems the. whole mortgage, 
the mortgage comes to an end and the redeeming mortgagor is not a 
“mortgagee,” that s. 60 does not apply to the case and that, consequently, 
there is nothing to prevent the other co-mortgagors from getting back 
their shares on payment of the proportionate part of the mortgage 
money. 


47. One mortgagor — Two or more mortgagees — 
Redemption by paying one alone. — Where a executes a mortgage 
in favour of B and c as tenants-in-common no redemption could be 
effected by a of part of the property by paying to one of the mortgagees 
his separate debt. It may be different where the document really consists 
of two different mortgages combined in one deed in which case there 
may be separate redemption. 1 


48. Suit for redemption. — Praying for relief where the 
mortgagee is a party to the suit is the same thing as praying for 
redemption, for, redemption is the proper relief. 1 

A benamidar can sue for redemption whether the beneficial owner 
is a party to the suit or not. 2 

A mortgagor seeking redemption may alternatively claim that the 
mortgage has been paid off but that if anything is found due, he is 
willing to pay it. 3 But a mortgagor cannot claim to set off any amount 

due by the mortgagee owing to his failure to pay certain amounts which 
he was bound to pay. 4 


Where in a suit for redemption, it is found that the mortgage i 
not valid, it has been held in the undermentioned cases 6 that the sui 


28) x 1926 Lah 60l (602): 96 I.C. 362 (DB), Sajjan Singh v. Atlar Singh. 

( 41) 28 AIR 1941 Lab 421 (422) : 197 Ind Cas 626, Phula Singh v. Harnaman 

2. ('18) 5 AIR 1918 Cal 602 (605) : 41 Ind Cas 269 (DB), Jagabandhu v. Haladhar. 

3. (’23) 10 AIR 1923 Lah 129 (130, 131) : 69 Ind Cas 653 (DB), Ali Akbar v 
v. Sultan-ul-mxdk. 

[See also . (’26) 13 AIR 1926 Lah 238 (238) : 92 Ind Cas 980, Narain Das v, 
oaraj Dm.] 


Note 47 

f “) 18 AIIi 1919 P C 24 (26) : 47 Cal 176 : 46 Ind App 272 
(PC), Sunitabala Debi v. Dhara Sundari Debi. 


: 53 Ind Cas 131 


Note 48 

;* jfj 41 * 26R R 565 < 565 ) : 2 Atk 267, Cholmlty v. Countess Dowager of Oxfon 

3 L ^ 19 !° 21 (24) : 56 lDd Cas 5 "’ B ^anand v. Isri Singh. 

a Mad 408 {411) (DB) * Butc ^na v. Varahalu. 

4 i4Sst^, 1920 ^ 66 (6?) i5Qhxi0a3 743 « Tokhan Pandey v. Sivakant, 

*** 1926 201 (201 ’ 202 > : 98 ** Cas 104 - Maun 9 P° Sin v. Me 
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must be dismissed. According to this view, it will be open to the 
plaintiff to sue for possession on title (where possession has passed to 
the mortgagee) and then it will be open to the mortgagee to plead 
that he must, in equity, be repaid the amount advanced by him. 6 The 
Calcutta High Court has held that if in such a case, the mortgagor 
proves his title, he may be given a decree for possession. 7 

It is the essence of foreclosure and redemption suits that each 
party is entitled -in such suits to enforce his rights against the others. 
If, on accounting, the balance is against any party, he must pay it. 8 
A suit for redemption cannot be met by a plea of a right of 

pre-emption, which under Section 54 creates no interest in immovable 
property. 9 

A decree for redemption in a redemption suit, unless it could be 
said to involve a decision that the mortgagor’s right to redeem was 
extinguished, cannot operate as res judicata so as to prevent the Court 
from trying a second suit for redemption. 10 See Note 40 on S. ll of the 
Authors’ Commentaries on the Code of Civil Procedure, 3rd ( 1940 ) Edn. 

(’29) 16 AIR 1929 Rang 179 (180) : 7 Rang 140 : 117 Ind Cas 577, Ma Thaing v. 
Maung Chit On. 

("28) 15 AIR 1928 Rang 44 (45) : 5 Rang 668 : 107 Ind Cas 165 (DB), Maung Pwa 
v. Maung Po Sa. 

(’41) 28 AIR 1941 Rang 234 (235) : 1941 Rang L R 309 : 197 Ind Cas 20 (DB), 
Ma Mo E v. Ma Run Hlaing. (Mortgage with possession — Mortgagor can how¬ 
ever bring suit for possession based on title.) 

[But see (’21) 63 Ind Cas 400 (400) (DB) (Pat), Rajpati Rai v. Suhwaro Kuer. 
(Where a mortgagee takes possession of the mortgaged property under a deed 
which requires registration but is not registered, the principle "once a mortgage 
always a mortgage" applies—He cannot be permitted to resist the redemption of 
the mortgage on the ground that the mortgage deed is unregistered.)] 

6. (’35) 22 AIR 1935 Rang 230 (232) : 13 Rang 274 : 157 Ind Cas 565 (FB), Ma 
Kyi v. Maung Thon. 

(’26) 13 AIR 1926 Rang 201 (201, 202) : 98 Ind Cas 194, Maung Po Sin v. Mg. 
Po Sin. 

7. (’14) 1 AIR 1914 Cal 894 (895): 25 Ind Cas 558 (DB), Annada Hait v. Khudi- 
ram Hait. 

8. (’26) 13 AIR 1926 Mad 955 (958) : 96 Ind Cas 429 (DB), Mathilda Sice v. 
Fritz Gaehele. 

('21) 14 AIR 1927 Mad 189(190): 98 I.C. 563, Kunhi Krishnan v. Kunhi Pennu. 

9. (’24) 11 AIR 1924 Mad 57 (61) : 76 Ind Cas 467 (DB), Visvanathan Clictty v. 
Ethirajulu Chetty. 

10. (’34) 21 AIR 1934 P C 205 (207) : 56 All 561 : 61 Ind App 362 : 151 Ind Cas 
37 (PC), Raghunath Singh v. Mt. Hansraj Kuntoar. 

(’27) 14 AIR 1927 Bom 513 (513, 514) : 104 Ind Cas 648 (DB), Pursliottam v. 
Isub Mahaniad. 

(’30) 17 AIR 1930 Oudh 465 (467) (DB), Irshad Ahmad v. Mt. Saidunissa. 

[See also (’37) 24 AIR 1937 Mad 214 (216) : I L R (1937) Mad 545 : 168 Ind Cas 
110 (FB), V iroopalcshan v. Pulipre Tar wad Earnavan. (B, assignee of jenmi, 
obtaining decree for possession conditional on payment of money for improvements 
made by tenant — Failure of B to execute decree—Jenmi applying for extension 
of time for payment — Application rejected — Subsequent suit by jenmi for 
redemption of same property—Jenmi held not precluded from bringing suit even 
though he had applied for extension of period in previous suit by assignee.)] 

[But see (’30) 17 AIR 1930 Oudh 270 (272) : 5 Luck 684 : 122 Ind Cas 769 
(DB), Rughu Sitigh v. Deputy Commissioner, Sitapur. (Obiter.) 
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49. Costs of mortgagee in suit for redemption. — The 
mortgagee, whether in a suit for redemption or for foreclosure is 
entitled to his costs, from the mortgagor, unless he has forfeited it by 
some improper defence or other misconduct. 1 The right to such costs 
does not depend upon any exercise of that discretion of the Court, 
which, in litigious causes, is generally not subject to review. 2 The reason 
for this was stated in Wetherell v. Collins 8 to be that at law the 
mortgagee is the absolute owner of the property after default and if 
the mortgagor claims redemption which equity gives him, it must be on 
terms indemnifying the mortgagee for all costs arising out of his legal 
estate. In Cotterell v. Stratton 4 the reason was given by the Lord 
■Chancellor as follows : 

“The contract between mortgagor and mortgagee, as it is 
understood in this Court, makes the mortgage a security, not only 
for principal and interest, and such ordinary charges and expenses 
as are actually provided for by the instrument creating the 
security, but also for the costs properly incident to a suit for 

foreclosure or redemption.These rights, resting substantially 

upon contract , can only be lost or curtailed by such inequitable 
conduct on the part of a mortgagee or trustee as may amount to 
a violation or culpable neglect of his duty under the contract.” 

It follows from the aboye, that in a suit by the mortgagee for 
recovery of his amount where there was no valid tender of the amount 
before suit, 6 or in a suit for redemption where there has been no such 
tender, 0 the mortgagor must pay the costs of the suit. But if there was 
a valid tender, and the mortgagee has refused it, the mortgagee will, in 
a subsequent suit for redemption, 7 or for foreclosure 8 be disentitled to / 
his costs. A mortgagee who unsuccessfully disputes the mortgagor’s 
right to redeem will be disentitled to his costs. 0 

Note 49 

1. See Note 16 on Section 84. 

2. (1872) 42 L J Ch 417 (419) : 8 Ch 295 : 21 W R (Eng) 234 : 28 L T 218, Col - 
ierell v. Stratton. 

3. (1818) 66 E R 502 (503) : 3 Madd 255 : 18 R R 229. 

4. (1872) 42 L J Ch 417 (419) : 8 Ch 295 : 21 W R (Eng) 234 : 28 L T 218. 

5. (1840) 49 E R 34 (35) : 3 Beav 86 : 62 R R 44, Hodges v. Croydon Canal Co. 

(’18) 5 AIR 1918 Mad 942 (945) : 38 Ind Cas 655 (DB), Achutha Variar v. 
Ibrayan Kutti. 

{’ 83) 8 Bom 190 (193) (DB), Dlumdo Ramchandra v. BalkrisJma. 

(’96) 1896 Bom P J 561 (DB), Kamaya v, Davapa. 

(’95) 8 C P L R 113 (121), Laxaman Devideen y. Baju Bax. 

(’09) 2 Ind Cas 662 (669) (DB) (Cal), Aughore Kumar v. Mohamad Mussa. 

7. (1911) 80 L J Ch 295(297): 103 LT 895: (1911)1 Ch 480, Rourke v. Robinson. 
(1918) 88 L J Ch 31 (37) : 119 L T 526, Graham v. Seal. ' 

(’03) 5 Bom L R 387 (389), Pestonjee v. Hormasji. 

(’99) 1 Bom L R 381 (383) (DB), Govxnd v. Dillar Jang. 

[See also (1869) 38 L J Ch 566 (567) : 17 W R (E D g) 1001 : 8 Eq 217 : 21 L T 
287, Pearce v. Aforris.] 

8. (1863) 11 W R (Eng) 1036 (1037) : 9 Jur (N S) 885 : 132 R R 873, Broad v. 
Selfe . 

9. (*84) 1884 Bom P J 254 (DB), Narayan v. Ravji. 
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50. Onus of proof in suit for redemption. — In a suit for 
relief by a against B on the allegation that B is only a mortgagee, it is 
incumbent upon a to establish that there is a subsisting mortgage in 
respect of which he^is entitled to the relief claimed. 1 If he fails to do 
so his suit must fail. 2 He cannot succeed merely because the mortgagee 
has failed to establish his defence, 3 for a plaintiff must succeed on the 

Note 50 


1. (’05) 1905 AU W N 14 (15) : 2 All L Jour 62 (DB), Musafir Rai v. Mt. Lagan 
Barta Kuar. * 

(’96) 18 All 403 (407) : 1896 All W N 132 (DB), Sheo Prasad v. Lalit Kuar. 

(’14) 1 AIR 1914 All 512 (512) : 25 Ind Cas 353 (DB), Frank Hay v. Rafiuddin. 

(’16) 3 AIR 1916 All 98 (99): 34 Ind Cas 207 (DB), Sahdeo Ojliav.Mt. Lachhmina 
Kuar. 

( 23) 10 AIR 1923 All 441 (441) : 71 Ind Cas 654, Ramji Das v. Mihin Lai. 

( 26) 95 Ind Cas 945 (945) (Oudh), Binda v. Sankata Prasad. 

(’33) 20 AIR 1933 All 21 (24): 54 All 975:141 Ind Cas91(DB), Jauhariv.Tunday. 
( 94) 1894 All W N 167 (168) (DB), Lai Mukund Singh v. Jageshar Singh. 

( 23) 10 AIR 1923 Lah 219 (220) : 71 Ind Cas 577, Sri Ram v. Mativala Ram. 

( 34) 21 AIR 1934Lah 121(122): 154 Ind Cas 773, Gian Chand\.Sher Mahomed. 
( 26) 13 AIR 1926 Oudh 546 (547) : 96 Ind Cas 253, Maliadeo Lai v. Pirthipal 
Singh. 

( 23) 10 AIR 1923 Lah 243 (244) : 81 Ind Cas 336, Joti Prasad v. Rahmat Alt. 
(’23) 10 AIR 1923 Lah 665 (666) : 77 Ind Cas 903, Ralla Ram v. Feroz Din. 

(’25) 12 AIR 1925 Lah 632 (633) : 89 Ind Cas 788, Ahmed Khan v. Muzaffar 
Khan. 


(’26) 13 AIR 1926 Lah 120 (121) : 92 Ind Cas 531, Ruldu Ram v. Surain Singh. 
( 27) 14 AIR 1927 Lah 574 (576) : 103 Ind Cas 215, Prem Singh v. Mohammad 
Khurshid. (Unless a plaintiff in a redemption suit gives prima facie evidence 
that the suit is brought within limitation he fails to show that he has a subsisting 
right to the property in suit or in other words he fails to prove his title.) 

(’17) 4 AIR 1917 Oudh 124 (125): 42 Ind Cas 119, Didar Husain v. Gaya Prasad. 
(’20) 7 AIR 1920 All 92 (93) : 42 All 575 : 56 Ind Cas 986 (FB), Anup Singh v. 
Fateh Chand. 

(’89) 11 All 438 (444) (FB), Parmanand Misr v. Sahib Ali. 

(’86) 8 All 295 (300) : 1886 All W N 98 (DB), Nura Bibi v. Jagat Narain. 

(’14) 1 AIR 1914 All 43 (44) : 22 Ind Cas 574, Ram Lai v. Sri Makurji Kishori 
Ravan Maharaj. 

(’38) 25 AIR 1938 Oudh 16 (16) : 171 Ind Cas 437 : 13 Luck 669, Gauri Skanker 
v. Lala. 

[See also (’26) 13 AIR 1926 All 234 (236) : 91 Ind Cas 859 : 48 All 251 (DB), 
Nairan Das v. Sheo Din. (Where in a suit for redemption, the plaintiff fails to 
prove the mortgage but the defendants are found to be in permissive possession of 
the property title of the plaintiff is proved.)] 

2. (’27) 100 Ind Cas 58 (59) (Lah), Jagat Mai v. Khazan Chand. 

(*14) 1 AIR 1914 All 362 (363) : 25 Ind Cas 197, Mt. Anargi Kunwar v. Kashi 
Rai. 


(’27) 14 AIR 1927 All 781 (782) : 106 Ind Cas 633, Dwarika Tewari v. Mata 
Badal Mali. 

(’31) 18 AIR 1931 Oudh 378 (380) : 7 Luck 94 : 132 Ind Cas 793, Dal Bahadur 
Singh v. Sarabjit Tewari. 

[See also (’82) 1882 All W N 131 (131) (DB), Sheobarakh v. Sheobikh. 

(’82) 1882 All W N 137 (137) (DB), Bhagwandin v. Bachliu. 

(’74) 6 N W P H C R 36 (37) (DB), Sheoruttun Gir v. Doorga.] 

3. (’89) 11 All 438 (450) (FB), Parmatiand Misr v. Sahib Ali. 

(’89) 1889 All W N 187 (187) (DB), Zingari Singh v. Bhagwan Singh. 

(*14) 1 AIR 1914 All 43 (44) : 22 Ind Cas 574, Ramalal v. Sri Makurji Kishori 
Ravan Maharaj. 
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strength of his own title and not on the weakness of his opponent’s. 4 
He must let in prima facie evidence of his right. 5 If he does adduce 
such evidence it will shift the onus on to the opponent. 6 What is 
prima facie evidence to satisfy the above requirement will largely 
depend upon the facts and circumstances of each case. 7 In the under¬ 
mentioned case, 8 the plaintiff sued for redemption of a mortgage aLLeged 
to have been executed 45 years before suit, but failed to prove the 
specific mortgage pleaded. He, however, proved that the defendant was 
a mortgagee, under some mortgage. It was held that the onus of proof 
which was on the plaintiff to prove his case was sufficiently discharged 
by showing that the defendants were mortgagees. 

The admission by the defendant that he is a mortgagee under 
the mortgage set up , may dispense with proof of the plaintiff’s right. 8 


4. (1864) 10 Moo Ind App 151 (160): 2 Sar 88 (PC), Kristnan Gopalar v. Nayana 
Chetli. 

(’18) 5 AIR 1918 Mad 121 (122) : 44 Ind Cas 447 (DB), Madhavan Vydxar v. 
Ldkshmana Pattar. 

(’06) 17 Mad L Jour 122 (123) (DB), Tarvallil Karnavan v. Kesavan Nambudri. 

(’29) 16 AIR 1929 Rang 179 (180, 181): 7Rang 140 : 117 Ind Cas 577, Ma Thaing 
v. Maung Chit On. 

(1900) 1900 Pun Re No. 71, Ram Chand v. Bhana Mai. 

(’25) 12 AIR 1925 Rang 7 (7) : 84 Ind Cas 373 : 2 Rang 397, Maung Po Ni v. Ma 
Shtoe Kyi. 

(’17) 4 AIR 1917 Low Bur 71 (71): 38 I.C. 182, Ma Le Gyi v. Maung Pen Maung. 

(’13) 20 Ind Cas 666 (666) (Low Bur), Ma Shwe Bye v. Maung Sein. 

(’84) 9 Bom 137 (140) (DB), Ram Chandra v. Balaji Bhaurao. 

(’34) 21 AIR 1934 Pat 615 (616) : 153 Ind Cas 761, Mt. Khiro Kuer v. Syed 
Noorul Hussain. 

(1865) 2 Suth W R 267 (269) (DB), Ashru/foonnissa Begum v. Raghoonath 
Sahoy. 

(’27) 14 AIR 1927 Lah 57 (57) : 99 Ind Cas 441, Mahomed Ayub v. Mt. Fatima 
Sultan. 

also (’84) 8 Bom 543 (546) (DB), Govindrao Deshmukh v. Ragho.] 

5. (’89) 11 All 438 (446) (FB), Parmanand Misr v. Sahib Ah. 

(’16) 3 AIR 1916 All 98 (99) : 34 Ind Cas 207 (DB), Sahdeo Ojha v. Mt, 
Lachmina. 

(08) 11 Oudli Cas 285 (289) (DB), Kayasth Scholarship Trust, Allahabad v, 
Shankar Din. 


6. (’75) 3 Ind App 85 (87, 88) : 3 Sar 570 (PC), Raja Kislien Dutt v. Narendar. 
(89) 11 All 438 (446) : 1889 Ail W N 155 (FB), Parmanand Misr v. Sahib AH. 

■86) 8 AU 295 (300) : 1886 All W N 98 (DB), Nura Bibi v. Jagat Narain. 

('13 20 Ind Cas 29 (30) (DB) (All), Qaneshi Lai v. Basanti Lai. 

(’31) 18 AIR 1931 Pat 295 (296) : 10 Pat 417 : 133 Ind Cas 678 (DB), KailashRai 
v- Mt, Jag a Kuer . 

(’03) 27 Bom 271 (278) : 5 Bom L R 85 (DB), Bala v. Shiva. 

7. (’16)3 AIR 1916 All 98 (100) : 34 Ind Cas 207 (DB), Sahdeo Ojha v. Mt. 
Lachmina Kuar. 


(’ll) 10 Ind Cas 7 (8) (Oudh), Pancham Tiwari v. Ram Udit Upadhaya. 

8. (’03) 27 Bom 271 (277, 278) : 6 Bom L R 85 (DB), Bala v. Shiva. 

[See also (’86) 1886 Bom P J 247 (DB), Chinto v. Suga. (Prima facie proof tha 

' j “ 0:r ^8 a 8® had been originally made will bo sufficient to shift the onus on thi 
defendant.) 

(’74) 1874 Bom P J 18 (DB), Rama v. Baburao. (Do.)] 

^ 5 **** ^ W N 199 < DB )’ Hanuman Saran Singh v 
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The admission must, however, be one made in the proceeding filed by 
the plaintiff and not one made in some other proceeding. 10 Where the 
defendant admits the mortgage, the onus will be on him to show that it 
is not redeemable. 11 As to what amounts to an admission of the mortgage 
so as to dispense with proof of the same, see the undermentioned cases. 12 

Where the defendant admits a mortgage but denies that the plaintiff 
is the mortgagor, the latter cannot succeed on the mere admission of 
the defendant. 13 

Where the mortgagor fails to prove the mortgage pleaded by him, 
but the defendant admits that he is a mortgagee under a different 
mortgage, then, according to the Allahabad and Oudh Courts, the 
mortgagor cannot take advantage of the admission and get a decree 
in that suit for relief on the basis of the mortgage admitted. 14 But 

(’29) 16 AIR 1929 All 305 (306) : 119 Ind Cas 568, Jai Nandan Tewariv.Umrao 
Koeri. 

(’29) 16 AIR 1929 All 242 (242) : 115 Ind Cas 627, Cliheda Lai v. Ghulam Abbas. 
(’13) 20 Ind Cas 666 (666) (Low Bur), Ma Shwe Hpe v. Maung Sein. 

(’29) 16 AIR 1929 Rang 179 (180, 181) : 117 Ind Cas 577 : 7 Rang 140, 
Ma Thaing v. Maung Chit On. (Where the mortgage which was alleged to be 
possessory could not be proved because there was no registered instrument, but the 
mortgagee admitted that the mortgagor had mortgaged the land to him but he 
had never been put in possession— Held that the mortgagor’s suit for redemption 
of a possessory mortgage and for possession of the mortgaged property on the footing 
of redemption of that mortgage was bound to fail because they could not prove 
the mortgage—The admission of the mortgagee could not bind the other claimants 
and it was no admission of the alleged possessory mortgage.) 

(’03) 27 Bom 271 (278) : 5 Bom L R 85 (DB), Bala v. Shiva. 

[See also (’80) 4 Bom 584 (588) (DB), Laksinan v. Hari Dinkar.] 

10. See (’84) 8 Bom 543 (546, 547) (DB), Govindrao Deshmukh v. Ragho. 

11. (’18) 5 A I R 1918 Mad 121 (122) : 44 Ind Cas 447 (DB), P. V. Madhavan v. 
Lakshmana. 

(’22) 9 AIR 1922 Mad 185 (185): 70 Ind Cas 20 (DB), Ryru Nambiar v. Kappalli 
Kanara Kurup. 

[See also (’27) 14 A I R 1927 Mad 92 (93) : 98 Ind Cas 195, Govindan Nayar v. 
Koipunthil Ahmed. (Where the pleadings show that the defendant admits his 
position as mortgagee and the terms of the mortgage, a suit for redemption will 
lie.)] 

12. (’24) 11 AIR 1924 All 458 (459): 89 Ind Cas 118 (DB), Sidhari Ram v. Gargi 
Din. (The very fact of the mortgagee selling his rights was an express acknow¬ 
ledgment of the existence of a subsisting mortgage and of subsisting rights which 
he was competent to sell and the very fact of the defendant purchasing those rights 
was an acceptance on his behalf of an existing mortgage, a mortgage which was 
in force as a subsisting mortgage at the date of the sale to him.) 

(’29) 16 AIR 1929 All 242 (242) : 115 Ind Cas 627, Cliheda Lai v. Ghulam Abbas. 

13. (’25) 12 AIR 1925 Oudh 250 (251) : 80 Ind Cas 543, Jagjiwan Singh v. Gaj- 
raj Singh. 

(’26) 13 A I R 1926 Oudh 546 (547) : 96 Ind Cas 253, Maliadeo Lai v. Pirthipal 
Singh. 

14. (’14) 1 A I R 1914 All 362 (363) : 25 Ind Cas 197, Mt. Anaragi Kunioar v. 
Kashi Rai. 

(’34) 21 AIR 1934 All 656 (657) : 153 Ind Cas 903, Mt. Dukhi v. Inderman Aliir. 
(’26) 96 Ind Cas 304 (305) (DB) (All), Partap v. Ram Sewak. 

(’26) 98 Ind Cas 1035 (1037) (Oudh), Laclimi Singh v. Bijairaj Kuer. 

(1900) 3 Oudh Cas 173 (175), Salik Ram v. Ramanand. 

’96) 18 All 403 (407) : 1896 All W N 132 (DB), Slieo Prasad v. Lalit Kuar. 
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according to the Bombay, Madras and Rangoon Courts, he can lie given 
a decree°on the basis of the admitted mortgage. 16 But the admission 
must be taken as a whole or not at all. Thus, where the mortgagee 
admitted a mortgage for Bs. 270, while the mortgagor sued to redeem 
a mortgage for Rs. 246, the latter can, if he wishes to rely upon the 
admission, be given a decree for redemption only on payment of 
Rs. 270. 16 

51. Suit for possession by mortgagee under terms of 
mortgage deed—Mortgagor if can plead right of redemption 
in defence. — Where a mortgagee brings a suit for possession in 
pursuance of a condition in the mortgage deed that if the principal and 
interest are not paid off in a certain period, the mortgagee can take 
possession of the mortgaged property, the mortgagor cannot, in that 
suit, claim to redeem the mortgage. He can only bring a separate suit 
for that purpose. 1 

52. Limitation. —Under Art. 148 of the Limitation Act, 1908, the 
period of limitation for a suit for redemption against a mortgagee is 

15. (’93) 17 Bom 365 (368) (DB), CMinnaji v. Sakharam. 

(’88) 1888 Bora P J 131 (DB), Him v. BMkaji. 

(’17) 4 AIR 1917 Mad 495(499): 3*2 Ind Cas 624 (DB), Damodaran Nambudripad 
v. Theyyanakkan. 

(’07) 30 Mad 388 (390) : 17 Mad L Jour 329 (DB), Sankaran Mussad v. Ussain 
Haji. 

(’70) 4 Mad H C R 359 (366) (DB), KunM Kutti v. Kutti Maraccar. 

(’12) 14 Ind Cas 815 (816) (Upp Bur), Nga Shive Pa v. Mi Ton. (A sued B for 
redemption of a piece of land which he said had descended to him from an ances¬ 
tor—He claimed to redeem it for Rs. 246 — B admitted the mortgage, but alleged 
that the original mortgage-money was Rs. 270— Held, that the ordinary rule must 
be applied that, as A could not succeed without relying on B's admission that 
admission must be taken as a whole and that it must be held that the original 
mortgage-money was Rs. 270.) 

(’23) 10 A I R 1923 Rang 24 (25) : 70 Ind Cas 911 : 4 Upp Bur Rul 114, Maung 
Shive Mi fin v. Maung Naing. 

16. (’12) 14 Ind Cas 815 (816) (Upp Bur), Nga Shtoe Pa v. Mi Ton. 

(’23) 10 A I R 1923 Rang 24 (25) : 4 Upp Bur Rul 114 : 70 Ind Cas 911, Maung 
Shwe Myin v. Maung Naing. 

Note 51 

1. (’37) 24 AIR 1937 Oudh 406 (409) : 13 Luck 357 : 168 Ind Cas 725 (DB), Bed 
Nath v. Rajeshtcari Devi. (AIR 1925 Oudh 235 not followed — AIR 1926 
Oudh 357 followed.) 

(’28) 15 AIR 1928 Lah 668 (669) : 111 Ind Cas 519 (DB), Hari Ram v. Mahin 
Shah. 

(’25) 12 AIR 1925 Oudh 150 (151): 81 Ind Cas 742, Thakur Prasad v. Chandrika 
Pershad. 

(’26) 13 AIR 1926 Oudh 357 (358) : 2 Luck 213 : 94 Ind Cas 759 (DB), Bhavani 
Din v. Satrohan Singh. 

[See also (’20) 7 AIR 1920 Oudh 311 (311) : 50 I. C. 332, Ram Dayal v. Arjun 
Singh. (A mortgage deed by its terms was a deed of simple mortgage for the 
first five years — After the first five years, the mortgagees were to have the 
option of retaining the deed as a simple deed or obtaining possession if they 
entered into possession, there was to be no redemption for ten years after they 
had obtained possession — The mortgagor did not redeem within five years, but 
as soon as the mortgagees sued for possession, he deposited the amount required 
to redeem the mortgage— Held that the mortgagor could be allowed to redeem.)] 


Section 60 
Notes 50-52 
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Section 60 CO years and time runs from the date when the right to redeem accrues. 

Notes 52-54 W here the mortgagee has transferred the mortgaged property as owner 

to a third person a suit for possession against such third person by 
redemption is governed by Art. 134 of that Act under which the period 
of limitation is 12 years from the time when the transfer becomes 
known to the plaintiff. See Notes on those Articles of the Authors’ 
Commentaries on the Limitation Act, 2 nd (1942) Edition. 

53. Adverse possession of equity of redemption. — 

Where a third person is in adverse possession of the mortgaged property 
for 12 years as full owner, a suit for redemption against him does not 
lie. 1 The equity of redemption, where the mortgage is a simple one, 
or under some other form of mortgage under which the mortgagor is 
entitled to periodical payments from the mortgagees, is capable of 
adverse possession. See Note 7 on Art. 144 of the Authors’ Commentaries 
on the Limitation Act, 2nd (1942) Edn. The result of such acquisition 
is, however, not the extinguishment of the right to redeem, but the 
transference of such right to the acquirer. 2 

As to adverse possession of the mortgagee himself of the equity 
of redemption, see Note 23 on Article 144 of the Commentaries above 
referred to. 

54. Lis pendens.— A mortgagee under a mortgage made during 
the pendency of a suit on another mortgage, will take his interest only 
subject to the incidents of the suit. Thus, a purchaser from the 
mortgagor pending a redemption suit takes subject to the event of the 
suit and must redeem within the time fixed by the decree passed in 
the suit. 1 Where the property is sold in execution of the decree, the 
purchaser will get a good title against all persons whom the suit binds. 
Consequently, the mortgagee pendente lite cannot claim to redeem the 
mortgage after the sale. 2 A subsequent mortgagee of an equity of 
redemption made during the pendency of a suit on the earlier mortgage 
for foreclosure is bound by the decree though not made a party thereto. 3 
Similarly, if the mortgagee purchases the equity of redemption after a 
suit for redemption has been filed, he is liable to be redeemed as to the 
whole of the property including the share purchased by him. 4 

Note 53 

1. (*12) 15 Ind Cas 196 (201) : 34 All 289 (PC), Parbati v. Muzaffar Ali. 

(’79) 2 Mad 226 (228, 229) (DB), Ammu v. Rama Krishna. 

2. (1820) 37 E R 527 (579) : 2 Jac & W 1, d/arguis Cholmondeley v. Lord 
Clinton. 

[See also (’18) 5 AIR 1918 Cal 933 (938) : 44 Cal 425 : 37 Ind Cas 277 (DB), 
Priya Sakhi Debi v. Bireshwar.) 

Note 54 

1. (’84) 9 Bom 141 (145) (DB), Ramchandra v. Mahadaji . 

(’26) 13 AIR 1926 Nag 21 (22, 23) : 23 Nag L R 86 : 95 Ind Cas 979, Premsuklidas 

v. Peerkhan. 

2. (’91) 18 Cal 164 (179) : 17 Ind App 201 (PC), UmesChunderv.Zahur Fatima. 

3. (1805) 32 E R 1062 (1063) : 11 Ves 194 (199) : 8 R R 131, Bishop of Win¬ 
chester v. Paine. 

4. (’86) 10 Bom 648 (655) (DB), Naro Eari v. Vithalbhat. 
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55. Mortgage pending attachment. — A mortgage made 
pending an attachment is void, as against the person claiming under 
the attachment. A mortgaged certain property to B pending attachment 
in execution of a decree obtained by c against A. The property was 
sold in execution and purchased by D. D, however, allowed his right to 
get possession to be barred by limitation. Then he claimed to sue B for 
redemption of the property. It was held that he had no right to do so. 1 

56. Amendments in section not retrospective. — It has 
been held that the amended section is not retrospective in its operation. 1 


a [60A. ( 1 ) Where a mortgagor is entitled to 

Obligation to transfer redemption, then, on the fulfilment 
to third party instead of any conditions on the fulfilment 

gagor. of which he would be entitled to 

require a re-transfer, he may require the mortgagee, 

instead of re-transferring the property, to assign the 

mortgage-debt and transfer the mortgaged property to 

such third person as the mortgagor may direct; and 

the mortgagee shall be bound to assign and transfer 

accordingly. 

(2) The rights conferred by this section belong 
to and may be enforced by the mortgagor or by any 
encumbrancer notwithstanding an intermediate en¬ 
cumbrance; but the requisition of any encumbrancer 
shall prevail over a requisition of the mortgagor and, 
as between encumbrancers, the requisition of a prior 
encumbrancer shall prevail over that of a subsequent 
encumbrancer. 

(3) The provisions of this section do not apply 
in the case of a mortgagee who is or has been in 
possession.] 

a. Section 60A was inserted by S. 23 of the Transfer of Property (Amendment) 

Act, 1929 (XX of 1929). 

Synopsis 

1. Scope of the section. 

2. Assignment must be by registered instrument. 

3. Costs. 


Note 55 

1. (’28) 13 AIR 1926 Mad 986 (967) : 97 Ind Cos 718 (DB), Srinivasa Aiyangar 
v. VeUayan Ambalam. 

Note 56 

i. (’34) 21 AIR 1934 Cal 776 (776) : 61 Cal 894 : 162 Ind Cas 429 (DB), Pron- 
oallav Saha v. Bhagban Chandra. 


Section 60 
Notes 55-56 


Section 60A 
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1. Scope of the section. — Section 60 gives the mortgagor a 
right to require the mortgagee, under the circumstances stated therein, 
to re-transfer the mortgaged property to the mortgagor or to such 
persons as he may direct. Before the introduction of S. 60A in 1929, the 
mortgagee could not be compelled by the mortgagor or any other person 
to assign the mortgage-debt to any one else, though, at his own option, 
the mortgagee was entitled to assign the mortgage.debt to any one he 
pleased. 

This section was introduced by the amending Act of 1929 and is 
framed on the lines of S. 95 of the English Law of Property Act, 1925 
(15 Geo. v, ch. 20). 1 Sub-section (l) gives the mortgagor a right to 
compel the mortgagee, under the circumstances mentioned, to assign 
the mortgage-debt to such persons as he may direct. Sub-section ( 2 ) 
extends the right conferred by sub-s.(l) to encumbrancers of the property, 
but provides that the requisition of an encumbrancer shall prevail 
over that of the mortgagor, and that, as between encumbrancers, the 
requisition of a prior encumbrancer shall prevail over that of a subsequent 
encumbrancer. Sub-section (3) of the section excepts mortgagees with 
possession from the operation of the section, as he is a person liable to 
account for the rents and profits under S. 76 and it might prejudice him 
to assign away the debt until the accounts are passed. 

2. Assignment must be by registered instrument. — 
The interest of a mortgagee is intangible immovable property and 
the transfer of such interest can be effected only by a registered 
instrument. 1 


Section 60A — Note 1 

1. Section 95 runs as follows : — 

“ 95. (1) Where a mortgagor is entitled to redeem, then subject to compliance 
with the terms on compliance with which he would be entitled to require a re¬ 
conveyance or surrender, he shall be entitled to require the mortgagee, instead of 
re-conveying or surrendering, to assign the mortgage debt and convey the mortgaged 
property to any third person, as the mortgagor directs; and the mortgagee shall 
be bound to assign and convey accordingly. 

(2) The rights conferred by this section belong to and are capable of being 
enforced by each incumbrancer, or by the mortgagor, notwithstanding any inter¬ 
mediate incumbrance; but a requisition of an incumbrancer prevails over a requisi¬ 
tion of the mortgagor, and, as between incumbrancers, a requisition of a prior 
incumbrancer prevails over a requisition of a subsequent incumbrancer. 

(3) The foregoing provisions of this section do not apply in the case of a mortgagee 
being or having been in possession. 

(4) Nothing in this Act affects' prejudicially the right of a mortgagee of land 
whether or not his charge is secured by a legal term of years absolute to take 
possession of the land, but the taking of possession by the mortgagee does not 
convert any legal estate of the mortgagor into an equitable interest. 

(5) This section applies to mortgages made either before or after the commence¬ 
ment of this Act, and takes effect notwithstanding any stipulation to the contrary.’* 

Note 2 

1. (’29) 16 AIR 1929 All 161 (163, 164) : 51 All 494 : 119 Ind Cas 241(DB),Banfc 
of Upper India Ltd. v. Fanny Skinner. 

(’18) 5 AIR 1918 Cal 411 (413) : 45 Ind Cas 986 (DB), Sakhiuddin v. Sonaulla. 
(A mortgage-debt is immovable property both for the purposes of S. 54, T. P. Act 
and for the purpose of S. 17 (b), Registration Act.) 
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3. Costs.—Section 60 provides that where the mortgagor requires 
the mortgagee to re-transfer the mortgaged property , the costs of such 
transfer shall be borne by the mortgagor. This section says nothing 
about the costs of the assignment of the mortgage, but on the same 
principle, it is clear that it should be borne by the mortgagor. 


a [60B. A mortgagor, as long as his right of 

Right to inspection redemption subsists, shall be en- 
and production of titled at all reasonable times, at his 
documents. request and at his own cost, and on 

payment of the mortgagee’s costs and expenses in this 
behalf, to inspect and make copies or abstracts of, or 
extracts from, documents of title relating to the 
mortgaged property which are in the custody or power 
of the mortgagee]. 

a. Section 60B was inserted by S. 23 of the Transfer of Property (Amendment) 
Act, 1929 (XX of 1929), 


1. Scope of the section-Prior to the year 1882 in England 

a mortgagee could not be compelled to deliver up to the mortgagor 
any documents of title until actual payment or tender of all that was 
due to him. Nor was the mortgagee bound to allow inspection of 
such documents, though, under special circumstances, inspection of the 
mortgage deed itself was allowed. 1 By the Conveyancing and Law of 
Property Act, 1881 , 2 however, it was provided that the person entitled 
to redeem was entitled to inspect and take copies or extracts of the 
documents of title in the possession of the mortgagee. In this country 
there was no provision corresponding to this, and it was held in some 
cases 3 following the English law, as it was before 1882 , that the 
mortgagee was not bound to allow inspection of the documents of title 
until, he was paid, what was due to him under the mortgage. The 
English Law of Property Act, 1925, reproduced the said provision of the 
Conveyancing and Law of Property Act, 1881 . 

This section was newly added in this Act by the amending Act 
of 1929 substantially reproducing section 96 , sub-s. (l) of the English Law 


(’79) 3 Bom 312 (329) (DB), Qanpat Pandurang v. Adarji Dadabhai. 

( ( 2 ^R 18 lfl A 9^r 19 fo7^ ad 1 95 lDd ° aS 447 ’ Samba *™ v. Venhatarama. 

(AIR 1921 Mad 277 and AIR 1921 Mad 681 followed.) 


Section 60B — Note 1 

1. Fisher, Law of Mortgage, 6th Edition, 1910, Pages 361, 862, 364. 

IS* abo (1865)14 W R (Eng) 166 (166).: L R 1 Eq 436 : 18 L T 496 : 12 Jur 2, 
iratch v. Ward .] 

2. 44 & 46 Viet,, Chap. 41, Section 16. 


? • i 1 ! 6 ? ® Bom H C a (0 C) 152 (167), Beattie Jetha Dungar*. 

* R 1922 Bom 488 < 436 > : 75 ** Caa 198, K. C. Mehta CwiumWwi 


Section 60A 
Note 3 


Section 60B- 
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Section 60B 
Note 1 


of Property Act, 1925. 4 A mortgagor is now entitled to inspect and make 
copies of the documents of title relating to the mortgaged property 
which are in the custody or power of the mortgagee. He can exercise 
this right so long as his right of redemption subsists, but only at 
reasonable times and at his own cost and on payment of mortgagee’s 
costs and expenses in that behalf. 


Section 61 


a [6 1 . A mortgagor who has executed two or 

Right to redeem ' more mortgages in favour of the same 
separately or simui- mortgagee shall, in the absence of a 
taneousiy. contract to the contrary, when the 

principal money of any two or more of the mort¬ 
gages has become due, be entitled to redeem any one 
such mortgage separately, or any two or more of such 
mortgages together.] * 

a. Section 61 was substituted for the original section by S. 24 of the Transfer of 
Property (Amendment) Act, 1929 (XX of 1929). 


Synopsis 


1. Analogous law. 

2. Scope of the section. 

3. “Mortgagor.” 

4. “Same mortgagee.” 

5. Contract to the contrary. 

6 . Right of consolidation where 

some charges barred by limita¬ 
tion. 

7. “ Redeem any one such mort¬ 

gage.” 


8 . Persons against whom the right 

of consolidation, if at all, is 
available. 

9. Mortgagee, if bound to sue on 

all the mortgages together. See 
Notes on S. 67A and the Authors’ 
Commentaries on the Code of 
Civil Procedure 3rd (1940) Edn., 
0. 34 R. 1 Note 10. 

10. Section, if retrospective. 

11. Waiver of right to consolidate. 


Other Topics (miscellaneous) 

Covenant as to consolidation. See Note 5. Doctrine of consolidation. See Note 1. 

Covenant as to consolidation of unsecured Two or more mortgages over same pro¬ 

debt with the mortgage debt — Section perty — Right to redeem one of them, 
does not apply. See Note 5. See Note 1. 


• The old Section 61 ran as follows :— 

“ A mortgagor seeking to redeem any one mortgage shall, in the absence of 
a contract to the contrary, be entitled to do so without paying any money doe 
under any separate mortgage made by him, or by any person through whom 
he claims, on property other than that comprised in the mortgage which he 
seeks to redeem. 

Illustration. 

A, the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. A after¬ 
wards mortgages Y to B for Rs. 1,000, making no stipulation as to any 
additional charge on Z. A may institute a suit for the redemption of the mort¬ 
gage on Z alone.”_ 

4. Section 96, sub section (1) runs as follows : 

“96. (1) A mortgagor, as long as his right to redeem subsists, shall be entitled 
from time to time, at reasonable times, on his request, and at his own cost, and 
on payment of the mortgagee’s costs and expenses in this behalf, to inspect and 
make copies or abstracts of or extracts from the documents of title relating to the 
mortgaged property in the custody or power of the mortgagee. 

This section applies to mortgages made after the thirty-first day of December, 
eighteen hundred and eighty-one, and takes effect notwithstanding any stipula¬ 
tion to the contrary.” 
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1. Analogous law. — This section corresponds to S. 93 of the 
Law of Property Act, 1925 (15 Geo. V, chap. 20) 1 which runs as follows: 

“93. (1) A mortgagor seeking to redeem any one mortgage is entitled to do 
so without paying any money due under any separate mortgage made by him, 
or by any person through whom he claims, solely on property other than that 
comprised in the mortgage which he seeks to redeem. 

This sub-section applies only if and as far as a contrary intention is not 
expressed in the mortgage deeds or one of them. 

(2) This section does not apply where all the mortgages were made before 
the first day of January, eighteen hundred and eighty-two. 

(3) Save as aforesaid, nothing in this Act, in reference to mortgages, affects 
any right of consolidation or renders inoperative a stipulation in relation to 
any mortgage made before or after the commencement of this Act reserving a 
right to consolidate.” 


2. Scope of the section—This section abolishes what is known 
in England as the doctrine of consolidation. 1 Under the English law as 
it stood prior to 1882, where A held a mortgage on property x and also 
a separate mortgage on property y belonging to the same mortgagor, 
the mortgagor could not exercise his right of redemption of one of the 
properties alone without redeeming the other also at the same time. 
This is known as the doctrine of consolidation of mortgages}* As was 


Section 61 — Note 1 

1. Special Committee Report, Transfer of Property (Amendment) Act, XX of 1929. 
Cl. 23, printed on page 22 (49). 

(’16) 3 AIR 1916 Mad 934 (936) : 38 Mad 927 : 30 Ind Cas 317 (FB), Subranmnia 
Aiyar v. Balasubramania. (Section 61 is modelled on S. 17 of the Conveyancing 
Act of 1881.) e 

( 02) 25 Mad 108 (115) : 11 Mad L Jour 373 (DB), Dorasami v. Venkataseshav- 
yar. (Do.) 

C94) 16 All 295 (298) : 1894 All W N 93 (DB), Taj jo Bibi v. Bhagwan Prasad. 

Note 2 


1. Special Committee Report, Transfer of Property (Amendment) Act,, XX of 1929 
Cl. 23, printed on page 22 (49). 

(’37) 24 A I R 1937 Oudh 321 (322) : 13 Luck 215 : 168 Ind Cas 40 (DB) Ja\ 
Narain v. Ookul Singh. 

(’25) 12 A I R 1925 Pat 59 (63) : 3 Pat 829 : 80 Ind Cas 34 (DB), Parmeshwar 
Pandey v. Raj Kxshore Prasad . 

(’16) 3 AIR 1916 Mad 934 (936) : 38 Mad 927 : 30 Ind Cas 317 (FB), Subramania 
Axyar v. Balasubramania. 

(’02) 25 Mad 108(115) : 11 Mad L Jour 373 (DB, Dorasami v. Venkalaseshay. 

(’94) 16 All 295 (298) : 1894 All W N r 93 (DB), Taj jo Bibi v. Bhagwan Prasad 

<’21 8^ AIR tom? ( !fn d) ’ Vela V adain C/,<?W V v. Alangaran Chetty. 

( 21) 8 AIR 1921 Cal 321 (326) :.60 Ind Cas 809 (DB), Nilu v. Asir&ad Alandal, 

m/SL 2 ! f (43) : 186 Ind Cas 1 : 67 Ind App 82 : I L R (1940) 

fiwX M Vr ° 82 (P C)l JanaH Nath v * Pramatha Nath. 

S2S (681) : 2 Ve3 Jun 376 ’ Jone9 v - «««*. 

1692 23 b HV*J & ° E * 597 : 51 R R 413, White v. Hillacre . 

Ii?a7 n? S ? 784 (784) : 2 Vem 286 ' p °p« v - Onslow. 

23 f * 825 ( 826 ) : 2 Eden 78, WiUie v. Lugg. 

< v jini^ s J ° h 209 (2U) ! 18 ° h D 639 : 42 L T 169 = 28 W R (Eng) 549, Mills 

U p^fv.V^. 449 {451) : 1896 APP CftS 187 ! 74 L T 823 : 44 W R ^ Eq 8) 
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stated by Lord Selborne in Jennings v. Jordon 2 : 

“A mortgagee, who holds several distinct mortgages under the- 
same mortgagor, redeemable, not by express contract, but only by 
virtue of the right which (in English jurisprudence) is called ‘equity 
of redemption,’ may, within certain limits, and against certain 
persons (entitled to redeem all or some of them), ‘consolidate’ them, 
that is, treat them as one, and decline to be redeemed as to any, 
unless he is redeemed as to all.” 

This doctrine was applied in this country also before the Act came into 
force. 2a 


The doctrine rested upon the principle enunciated by the maxim 
“he who seeks equity must do equity.” 8 Thus, if A held a mortgage for 
Rs. 500 over property x worth Rs. 1000, and another mortgage for 
Rs. 1000 over property y, and the latter property became depreciated 
and its value reduced to Rs. 500, the mortgagor would be glad to dear 
off the mortgage on property x by payment of Rs. 500, while the 
mortgagee would be anxious to get the mortgage over property y 
cleared off as the security became insufficient. The right of redemption 
being an equitable right, the Court, in such cases, applied the maxim 
“he who seeks equity must do equity” and held that the mortgagee 


(1880) 49 L J Ch 563 (563, 564) : 14 Ck D 699 : 42 L T 859 : 28 W R (Eng) 772, 
Cummins v. Fletcher. (Rule of consolidation has no application, unless there has 
been default as to both the mortgages.) 

(1870) 40 L J Ch 137 (139), Crickmore v. Freeston. (Rule only applies where the 
mortgagee has mortgages ready to be redeemed.) 

[See also (1851) 42 E R 544 (547) : 1 De G M & G 240 : 16 Jur 114, Waits v. 
Symes.] 

2. (1881) 51 L J Ch 129 (130) : 6 App Cas 698 : 45 Jj T 593 : 30 W R (Eng) 369. 
2a. Special Committee’s Report, Transfer of Property (Amendment) Act, XX of 

1929, Cl. 23, printed on Page 22 (49). 

(’69) 6 Bom H C R (AC) 90 (93), Vithal Mahadev v. Daud. 

(’72) 4 N W P H C R 161 (163) (DB), Bhugwan Dass v. Mahomed Jafer . (Where 
several 9hare-holders in an estate have executed a joint mortgage of it, and have 
all subsequently executed deeds of further charge to which one or more have been 
parties, a purchaser of a portion of the estate from all the co-sharere, suing for 
redemption of the whole estate must discharge all the debts which they jointly or 
severally charged on the property, for he represents all the cosharers.) 

See however the following cases where the rule of consolidation was not 
recognized : — 

(’69) 11 Suth W R 310 (310) (DB), Odoy Churn v. Bhujohuri Janah. 

(*17) 4 AIR 1917 Nag 137 (138) : 14 Nag L R 184 : 48 Ind Cas 368, Deochand v. 
Binjraj. (Case held to be governed by law which prevailed prior to enactment of' 
T. P. Act.) 

(’83) 7 Bom 526 (529) (DB), Narayan v. Pandurang. 

3. Halsbury, Laws of England , Vol. 21, Article 381. 

(1761) 28 E R 825 (826) : 2 Eden 78, Willie v. Lugg. 

(1880) 50 L J Ch 187 (189) : 16 Ch D 117 : 44 L T 4 : 29 W R (Eng) 314, In re 
Ragett ,; Ex parte Williams. 

(1876) 45 L J Ch 165 (167) : 1 Ch D 491 : 33 L T 721 : 24 W R (Eng) 171, Baker 
v. Cray. 

(1880) 49 L J Ch 209 (211) : 13 Ch D 639 : 42 L T 169 : 28 W R (Eng) 549, Mills- 
v. Jennings. 

(1880) 49 L J Ch 563 (563) :»14 Ch D 699 : 42 L T 859 : 28 W R (Eng) 772*. 
Cummins v. Fletcher. 
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could consolidate both the mortgages and that the mortgagor could not 
redeem the one without redeeming the other. 4 

But the rule became so extended as to cause an intolerable 
grievance to persons dealing with estates in mortgage. Accordingly, 
the rule was partially abolished by S. 17 of the Conveyancing and Law 
of Property Act, 1881 (44 & 45 Viet., c. 4l). 6 Under that section, there 
was no consolidation of mortgages except where there was a contract 
to the contrary . The old S. 61 of j.he Indian Transfer of Property Act 
was enacted in the same terms as S. 17 of the Conveyancing and Law 
of Property Act, 1881, which has been repeated in S. 93 of the Law of 
Property Act, 1925 (15 Geo. V, ch. 20). 


The old S. 61 did not apply where several mortgages were executed 
over the same property. There was a conflict of opinions on the question 
whether in such cases, the mortgagor was bound to redeem all the 
mortgages together. One set of cases held that the mortgagor was 
entitled to redeem each mortgage separately 6 and another set of cases 
held that he was not so entitled. 7 In Ramarayanimgar v Maharaja 
of VenJcatagiri 8 the question came up before the Privy Council and 
their Lordships held that the section implied that the mortgagor could 

not redeem one or some only of such mortgages. And this view was 
followed in later cases. 9 


4. Topham, New Law of Property ,4th Edn., 1932; pages 304-305. 

Fisher, Law of Mortgage , 6th Edn., 1910, para. 1210. 

5. Fisher, Law of Mortgage, 6th Edn., 1910 paras. 1210 and 1211. 

*•<’“> !?, ( " 9): 1891AH WN93(DB). Taj jo Bibi v. Bhagw an Prasad. 

( „2 ?! A " 319 13161 : 1 AU L Jour 715 H> B >. •S'""' 0 Bal'hsh v. JUm.un-mssa. 
(16 AJl 295 followed.) 

4 ^ 1917 Lah 446 (447, 448) : 39 Ind Cas 250 < DB )> Phula Singh v. Bur 
Chand. (A mortgagor can redeem the mortgage under which the mortgagee holds 

A?R W l t Q h i°A U V re ^uTo^L 0tber m0rt * ases which 8 ive no right to possession.) 

( *** 1916 ° udh 59 ( 60 - 61 ) : 90 Ind Cas 613, Bunyad Singh v. Naubat 

7. (’02) 25 Mad 108 (115) ; 11 Mad L Jour 373 (DB), Dorasami v. Venkatasesh- 

ril! ™ 3 * 1 !? 26) : 60 Ind Cas 809 (DB >’ Nilu v - Atirbad Mandat. 

Atari. (PerWht, C t) (DB) (MadJ * Balasubramania Nadar v. Sivajuru 

( Zaim^ 191 m M T ad /n 9 ° ( ? l) : 22 Ind Cas 609 {DB) ' Mehth Xannanv. Kodath 
Kammaran. (11 Ind Cas 629 followed.) 

2ru SZJT 1039 (M42) : 106 “ C “ 196 (DB) ' Gana *“ hi BhaUa *• 

rnl l ?n d T h ( ? 38) (DBl Raiha SrUhna Shea Dial. 

‘ 3L <DB) ' Bhar ‘ U '• 61 «— «o mortgage 

( lVo™i C ZJL 5 V 860>: , V 482 (DB) ' *"*» »■ Hamdhan Singh. 

S ZrtLZ 1 P r ““f a m0rtKa K° r redemption of indivi- 

(’19) 6 a “j 6 ® eV6 ™ 1 ““rtWea oomprise diflerent properties.) 

Zna^ VotZ 8 <m9> = 48 “ 063 286 (M) ' 

Vcr^el^R 1921 S!d 183°) “ C “ " J 60 M ° d 180 : 54 M A PP 68 

9 iS s^T^Ztl 1 : 6 { 2\-nZT AU 281:124 1114 °“ 738 (FB) - 


Kup. 
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The present section alters the law as laid down by the said Privy 
Council decision. As the section stands, it is quite clear that where 
a mortgagor has executed several mortgages in favour of the same 
mortgagee over the same property, he is, in the absence of a contract 
to the contrary, entitled to redeem any of them without at the same 
time redeeming the others . 10 

3, Mortgagor.”—The word “mortgagor” includes not only the 
mortgagor himself but also his heirs- and survivors , 1 and successors-in- 
title. This is made clear by s. 59A which enacts that “references in this 
chapter to mortgagors .... shall be deemed to include references to 
Persons deriving title from them.” Thus, if a as manager of the joint 
Hindu family, executes a mortgage deed, and after his death a’s son B, 
the then manager of the family, executes another mortgage deed in 
favour of the same mortgagee, agreeing to repay the second mortgage 
money along with the first, this section will apply.* 

It is, however, necessary that the title of the mortgagor in respect 
of each mortgage must be in the same hands. This section, therefore, 
will not apply where one mortgage is by A as the sole mortgagor, and 
the other mortgage, by A jointly with B. 3 On the same principle, where 
there are two or more mortgagors, one of them alone cannot, by 
executing a mortgage with a contract for consolidation, affect the right 
of his co-mortgagors to redeem the original mortgage . 4 


(’28) 15 AIR 1928 Oudh 273 (276) : 112 Ind Cas 481 : 3 Luck 459 (DB), Ram 
Ratan Lai v. Aditya Prashad. (AIR 1927 P C 32 followed.) 

(’30) 125 Ind Cas 27 (27, 28) (DB) (All), Rameshar Singh v. Husain Ahmad. 

(’37) 24 AIR 1937 Pat 156 (159, 160) : 15 Pat 742 : 165 Ind Cas 310 (DB), Ml. 
Nathuni v. Dharnidhar Jha. 

10. (’37) 24 AIR 1937 Oudh 321 (322) : 13 Luck 215 : 168 Ind Cas 40 (DB), Jai 
Narain v. Gokul Singh. 

(’37) 24 AIR 1937 Pat 156 (158): 15 Pat 742: 165 Ind Cas 310 (DB), Mt. Nathuni 
v. Dharnidhar Jha. 

Note 3 

1. (’34) 21 AIR 1934 Oudh 246 (249) : 149 Ind Cas 543 : 9 Luck 657 (DB), Ilari- 
har Baklish Singh v. Lachhman Singh. 

(’35) 22 AIR 1935 Oudh 213 (216) : 153 Ind Cas 307 : 10 Luck 481 (DB), Sarda 
Nand v. Daya Sliatiker. 

2. (’34) 21 AIR 1934 Oudh 246 (249) : 149 Ind Cas 543 : 9 Luck 657 (DB), 
Harihar Bakhsh Singh v. Lachhman Singh. 

3. (’20) 7 AIR 1920 Pat 67 (69) : 5 Pat L Jour 644 : 58 Ind Cas 129 (DB), Ram 
Narain v. Murlidhar. 

(’27) 14 AIR 1927 Mad 1039 (1042) : 106 Ind Cas 196 (DB), Ganapathy Bliatta v. 
Beeru Bhandary. 

4. (’27) 14 AIR 1927 All 144 (144) : 98 Ind Cas 499, Tarkeshwar v. Kalka 
Pathak. 

(’07) 4 All L Jour 176 (180), Muhammad Husain v. Sheodarshan Das. 

(’36) 23 AIR 1936 Oudh 202 (203): 160 Ind Cas 890 (DB), Eanak Singh v. Gajraj 
Singh. (AIR 1920 Pat 67 followed.) 

(’13) 20 Ind Cas 667 (668) (Oudh), Sant Sahai v. Chhutae Kurmi. 

(’22) 9 AIR 1922 All 174 (177) ; 44 All 37 : 63 Ind Cas 750 (FB), Harprasad v. 
Ram Chandar. 

[See also (’ll) 9 Ind Cas 319 (319): 33 All 393 (DB), Ganga Ram v. Kirtartli Rai. 
(’12) 15 Ind Cas 907 (903) : 34 All 416 (DB), Kalla v. Hargian .] 
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4. “Same mortgagee.” — A executes a mortgage x in favour 
of B. B transfers tbe mortgage in favour of C. A thereafter executes 
another mortgage y in favour of C in which he contracts that he will 
not redeem mortgage x without redeeming ij. Can it be said in this case 
that the mortgages x and y are in favour of the “same mortgagee’' 
and can C claim to consolidate the two mortgages? Yes. c, having 
taken a transfer of mortgage x from B, is the “mortgagee” under 
mortgage x (see S.59A). The subsequent mortgage y was executed in 
favour of the “mortgagee” of mortgage x, that is, the “same mortgagee”. 
This section will, therefore, apply. 1 In England also, the rule of 
consolidation has been held to apply to mortgages to different persons 
becoming vested by transfer in the same mortgagee. 2 It is, however, 
necessary that the title of the mortgagee in respect of each mortgage 
must be shown to be vested in one and the same hand. Thus, a mortgage 
to A and B jointly could not be consolidated with a mortgage in favour 
of A alone. 3 

5. Contract to the contrary. — It has been seen in the Notes 
on s. 60 that any provision in a mortgage document which prevents, 
evades or hampers redemption, is a clog on the equity of redemption 
and is, as such, void. This section may be said to be a statutory 
exception to a certain extent, to the said rule. In other words, the 
right conferred by ss. 60 and 62 to redeem a mortgage upon payment 
of the mortgage.money due under that mortgage is qualified by the 
provisions of this section. 1 It is open to the parties under this section 
to enter into a contract to combine two or more mortgages, and to 
agree that one shall not be redeemed without redeeming the others 
also. 2 

Note 4 

1. (’27) 14 AIR 1927 Mad 1039 (1042): 106 Ind Cos 196 (DB), Ganapathy Bhatta 
v. Beeru Bhandary. 

2. (1696) 65 L J Ch 449 (451) : 1896 App Cas 187 : 74 L T 323 : 44 W R (Eng) 

589, Pledge v. White. ' 6 

(1880) 49 L J Ch 209 (211) : 13 Ch D 639 : 42 L T 169 : 28 W R (Eng) 549 
Mills y. Jennings. 

(1875) 45 L J Ch 165 (167) : 1 Ch D 491: 33 L T 721: 24 W R (Eng) 171, Baker 
v. Gray. 

(1881) 51 L J Ch 129 (180) : 6 App Cas 698 : 45 L T 593 : 30 W R (Eng) 369, 
Jennings v. Jordon. , ’ ' 

(1894) 63 L J Ch 651 (652) : (1894) 2 Ch 328, Pledge v. Carr. 

(1861) 45 E R 1009 (1010) : 4 L T 314 : 9 W R (Eng) 583 : 7 Jur (N S) 835, 
Selby v. Pom fret. 

3. (1898) 47 W R (Eng) Dig 137 : 79 L T 244/Riley v. Hall. 

( 94) 18 Bom 591 (593) (DB), Chhotalal Govindram v. Mathur Kevalram. 

(12) 15 Ind Cas 605 (606) (DB) (Mad), Velayadain Chetly v. Alangaran Chetty. 

Note 5 

J. (’30) 17 AIR 1930 All 136 (149) : 52 All 281 : 124 Ind Cas 733 (FB), Lallu 
Singh v. Ram Randan. ( Per King J.) 

2. 016) 8 AIR 1916 Oudh 829 (380, 331) : 32 Ind Cas 740, Chauharaja Bakhsh 
v, tlam Harakh. 

cam (4 ? 3) : 70 Ind Cas 637 ’ JadulRai v - -Ram Birich. 

1930 AU 186 (W9, 156) : 52 All 281 : 124 Ind Cas 788 (FB), Lallu 
oxngh v. Ram Nandan. 
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Thus, a contract, that the first mortgage shall not be redeemed 
unless the second mortgage is redeemed, 3 or that the second mortgage 

(’14) 1 AIR 1914 All 542 (542, 543): 24 Ind Cas 611 (DB), Gaya Din v. Gajadhar 
(’26) 13 AIR 1926 All 171 (171, 172) : 90 Ind Cas 787 (DB), Jeut Koeri v. 
Mathura Koeri. 

(’28) 15 AIR 1928 All 99 (100) : 108 Ind Cas 149 (DB), Ram Kishore v. Ram 
Nandan. 

(’05) 9 Cal W N 789 (791) (DB), Durga Pershad v. Dukhi Roy. 

( 11) 9 Ind Cas 52 (53) (DB) (All), Sheo Kumar v. Jittu Singh. 

(’09) 1 Ind Cas 345 (346) (DB) (All), Bhikham Singh v. Shankar Dayal Singh. 

( 06) 3 Ail L Jour 768 (770) (DB), Mohammad Abdul Hamid v. Jairaj Mai. 

(’35) 22 AIR 1935 Oudh 213 (214) : 153 Ind Cas 307 : 10 Luck 481 (DB), Sarda 
Nand v. Day a Shanker. 

3. (’26) 13 AIR 1926 All 506 (508, 509) : 48 All 292 : 92 Ind Cas 772 (DB), Shib 
Narain v. Gajadhar. 

(’22) 9 AIR 1922 Oudh 58 (59) : 65 Ind Cas 401 : 25 Oudh Cas 134, Nundhlal v. 
Mahadeo Singh. 

(’21) 8 AIR 1921 Oudh 172 (173) : 24 Oudh Cas 240 : 64 Ind Cas 83, Abhai 
Narain v. Mata Prasad. 

(’19) 6 AIR 1919 Oudh 338 (339) : 22 Oudh Cas 159 :52 Ind Cas 413, Kali Cliaran 
v. Chhab Nath. 

(’19) 6 AIR 1919 Oudh 240 (241) : 50 Ind Cas 897, Suraj Bali v. Ram Dular. 
(’18) 5 AIR 1918 Oudh 27 (28) : 46 Ind Cas 80, Jang Bahadur v. Matadin. 

(’16) 3 AIR 1916 Oudh 329 (331) : 32 Ind Cas 740, Chauharaja Bakhsh v. Ram 
Harakh. 

(’05) 8 Oudh Cas 132 (138) (DB), Radlia Krishna v. Sheo Dial. 

(’37) 24 AIR 1937 Nag 54 (55) : I L R (1933) Nag 160 : 169 Ind Cas 23, Ganpat 
Raoji v. Abdulji Chandji. 

(’33) 20 AIR 1933 Lah 864 (865) : 147 Ind Cas 193 (DB), Mohammad Khan v. 
v. Chandi Shah. 

(’40) 27 AIR 1940 All 101 (103) : 1S6 Ind Cas 515, Mt. Rangili v. Pearey Lai. 
(’27) 14 AIR 1927 All 743 (744) : 102 Ind CaS 202 (DB), Hardayal Lai v. Ganga 
Koeri. (AIR 1922 All 174 (FB) followed.) 

(’09) 2 Ind Cas 144 (145) (DB) (All), Ram Das v. Simirkha Kuar. 

(’10) 7 Ind Cas 115 (117) : 32 All 651 (DB), Brij Lai Singh v. Bhawani 
Singh. 

(’ll) 10 Ind Cas 222 (223) (All), Hargobind v. Tula Ram. 

(’24) 11 AIR 1924 All 832 (832, 833) : 75 Ind Cas 931, Gaya Singh v. Surajbali 
Singh. 

(’14)1 AIR 1914 All 151 (152): 24 Ind Cas 737, Ramcharan Jagan Behari 
Lai. 

(’23) 10 AIR 1923 Oudh 143 (144) : 72 Ind Cas 263 (DB), Sangat Baksh Singh v. 
Raw at Dijdeo Baksh Singh. 

(’28) 110 Ind Cas 689 (690) (DB) (Oudh), Thakur Bakhsh Siyigh v. Jagdat. 

(’26) 96 Ind Cas 197 (198) (DB) (All), Sita Ram v. Sheo Darshan. 

(•29) 16 AIR 1929 Oudh 40 (41): 117 Ind Cas 403 (DB), Rahmat Ali v. Lachhman 
Prasad. (The mortgagee conveyed all his hag murtahim to a third party — 
Held that the transferee could insist on the charges being paid before the mortgage 
was redeemed since they were inseparable.) 

(’25) 12 AIR 1925 Oudh 458 (458) : 29 Oudh Cas 15 : 86 Ind Cas. 932, Gaya 
Prasad v. Jagan Nath. 

(’31) 132 Ind Cas 376 (377) (DB) (Lah), Jiwan v. Tahal Singh. 

(’90) 1890 Pun Re No. 2, Parabh Dial v. Kliarku. 

(’08) 11 Oudh Cas 248 (251), Sada Sheo v. Mahabir Prasad. 

(’26) 95 Ind Cas 134 (134, 135) (Lah), Mulkli Raj v. Amin Chand. 

(’32) 19 AIR 1932 All 558 (559): 138 Ind Cas 492 (DB), Paras Ram v. Sheo Dha. 
(This is so even if the second mortgage is barred by limitation at the time of 
redemption of the first mortgage.) 
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shall not be redeemed unless the first is redeemed, 4 or that neither the 
first nor the second shall be redeemed separately 5 is perfectly valid and 
binding on the mortgagor. 

The section refers to “two or more mortgages ” but will, in view of 
S. 100, apply where one document is a mortgage and the other a charge. 
0>nsequently, where there is a contract that a further charge created on 
property shall not be redeemed without redeeming an earlier mortgage, 
the contract is perfectly valid and enforceable. 6 

But, where the mortgagor executes subsequently a simple bond 
and agrees that he will not pay up the simple bond without redeeming 
the mortgage, and such agreement cannot be construed as creating a 
charge on the property, this section can have no application. 

The contract to the contrary, being in derogation of the right of 
redemption, must be clearly and unequivocally expressed and must be 
strictly construed. 7 The ojius of establishing such a contract is on the 
mortgagee. 8 


Section 61 
Note 5 


<’30) 17 AIR 1930 All 416 (417) : 52 All 539 : 122 Ind Cas 411 (DB), Jokhu 
Bkttnja v, Sitla Baksh Singh. (Do.) 

[ See also (’99) 1899 Pun Re No. 33, p. 169, Banuu Mai v. Ramjas .] 

4 . (-28) 15 AIR 1928 Pat 582 (583, 584) : 8 Pat 68 : 112 Ind Cas 655 (DB), Mt. 
Juqttri Ktier v. A/Lab Chand. 

(T3) 18 Ind Cas 718 (719) (DB) (All), Imam Baksh v. Anwari Beg am. 

5. (’31) 18 AIR 1931 All 197 (198) : 129 Ind Cas 550, Eanhaya Lai v. Tulsi 
Perslutd. (Simple mortgage can be tacked on usufructuary mortgage.) 

<’34) 2L AIR 1934 Oudh 246 (249) : 149 Ind Cas 543 : 9 Luck 657 (DB), Harihar 
Bakhsk v. Lachhman Singh. (Stipulation in second mortgage deed for simultaneous 
redemption amounts to a contract for consolidation.) 

('21) 8 AIR 1921 Lah 170 (171) : 65 Ind Cas 642 (DB), Nathwa v. Kanhiya. 

(’26) 13 AIR 1926 Lah 633 (633, 634) : 96 Ind Cas 844 (DB), Sultan Muhammad 
v. Ladha. Singh. 

(’38) 25 AIR 1938 Mad 562 (564) : 182 Ind Cas 916 (DB), Eammaran v. Roman. 
<’35) 22 AIR 1935 Oudh 213 (216) : 153 Ind Cas 307 : 10 Luck 481 (DB), Sarda 
Hand v. Daya Shankar. (AIR 1934 Oudh 246 followed.) 

(*22) 9 AIR 1922 All 41 (42) : 65 Ind Cas 819 (DB), Ulfat Bai v. Kanhaiya Lai. 
(»I7)4 AIR 1917 Lah 80 (81) : 37 Ind Cas 166 (DB), Hukam Chand v. Radar 
Baksh. 


(’26) 13 AIR 1926 Lah 494 (495) : 7 Lah 297 : 96 Ind Cns 630 (DB), Punnu Bam 
v. Okulatn Hussain. 

[See also (’14) 1 AIR 1914 Lah 344 (345) : 22 Ind Cas 528 (DB), Joti Pershad v. 
Hakim Ali.} 

€. (’16) 3 AIR 1916 Oudh 329 (331) : 32 Ind Cas 740, Chauliaraja Bakhsh v. 
Bam Harakh. 


( 10) 6 lad Cas 165 (166) (DB) (All), Pancho v. Deo Raran. 

(’85) 9 Bom 236n, Rama v. Martand. 

(•09) 2 Ltd Cas 859 (861, 865): 31 All 482 (DB), Ranjit Khan v. Ramdhan Singh. 

7. ( 14) l AIR 1914 Oudh 23 (24): 16 Oudh Cas 267 : 22 Ind Cas 132, Oaya Din 
▼. Har Karan. 

°? dh 59 * 61 * : 90 Ind Cas 613 ’ Buni J ad Singh v. Naubat Singh. 
<S * 7 ^ 194 ° Lih 98 ( 100 ) : 1881.0.75 (DB), Abdul Rahman v. Jhanda Singh. 
< 20) 7 AIR 1920 Lah 387 (388) : 1 Lah 105 : 65 Ind Cas 509 (DB), Jiwan Das 
v. Tharaj . 


8. 020) 7 AIR 1920 Lah 387 (388): 1 Lah 105 : 56 Ind Cas 509 (DB), Jiwan Das 
v. Tharaj. 

(’17) 4 Ate 1917 Oudh 388 (389): 37 Ind Cas 438, Rajendra v. Deputy Commxs- 
turner, Bahraich. 
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Illustrations . 

(1) A covenant in the later of two mortgages ran: “When the 

whole of the mortgage.money due under this deed together 
with the amount due under the previous deed shall be paid, 
the mortgage shall be redeemable.” It was held, that it 

was a contract to the contrary within the meaning of this 
section. 9 

(2) A executed a usufructuary mortgage in favour of B. Later, 

A borrowed a further sum from B and executed a document! 
which provided: “I shall first pay this debt including 
principal and interest and thereafter I can redeem the 
mortgaged village (the subject of usufructuary mortgage) 
having paid up the mortgage.money. Without the payment 
of this debt, I cannot redeem the mortgage village.” It 
was held by the Chief Court of Oudh, that the deed was 
a deed of further charge and that the contract to the 
contrary was enforceable. 10 The decision was affirmed by 
their Lordships ot the Privy Council. 11 Compare the under¬ 
mentioned cases 1 - in which the words in the subsequent 
mortgage deed to the effect that the mortgage.money due 
under the deed would be paid first or along with the 
mortgage-money due under the earlier deed, without any 
words restraining the mortgagor from redeeming the earlier 
mortgage without payment of the money due under the later 
mortgage, have been held not sufficient to constitute a 
contract to the contrary within the meaning of this section. 

(3) The later of two mortgages contained a provision: “The 

mortgagor shall not be entitled to redeem this present 
mortgage without paying to the trustees (meaning the 
mortgagees) all subscriptions or other moneys that may be 

9. (‘22) 9 AIR 1922 All 403 (403): 70 Ind Cas 637, Jadu Rai v. Ram Birich Rai . 

10. (’28) 15 AIR 1928 Oudh 273 (275, 276) : 112 Ind Cas 481 : 3 Luck 459 (DB), 
Rain Ratan Lai v. Aditya Prashad. 

[See also ('25) 12 AIR 1925 Oudh 506 (507) : 89 Ind Cas 563, Ashraf Ali v. 
Chandrapal Singh. (Express condition that subsequent advance would first be 
paid before redemption of prior mortgage—Deed held to be of further charge 
and binding on the mortgagor.)] 

11. (’30) 17 AIR 1930 P C 176 (177) : 123 Ind Cas 191: 57 Ind App 173 : 5 Luclc 
365 (PC), M. Aditya Prasad v. Ram Ratan Lai. 

[See also (’33) 20 AIR 1933 All 257 (258): 55 AU 359 : 142 Ind Cas 410 (FB), 
Mt. Jagannath Kuntoar v. Jaipal. (AIR 1930 P C 176 followed.)] 

12. (’37) 24 AIR 1937 Oudh 321 (322) : 13 Luck 215 : 168 Ind Cas 40 (DB), Jai 
Narain v. Gokul Singh. 

(’14) 1 AIR 1914 Oudh 23 (23, 24) : 22 Ind Cas 132 : 16 Oudh Cas 267, Gaya Din 
v. Har Karan. 

(’ll) 9 Ind Cas 319 (319, 320) : 33 All 393 (DB), Ganga Ram v. Kirtarth Rai. 

(’17) 4 AIR 1917 Oudh 388 (388, 389): 37 Ind Cas 438, Rajendra v. Deputy Com - 
missioner, Bahraich. 

(’23) 10 AIR 1923 Oudh 24 (25) : 70 Ind Cas 66, Gaya Prasad v. Rachpal. (An 
undertaking by a mortgagor who took a fresh ad\ance, that he would not redeem 
the mortgage until he had repaid the advance, held, only a personal obligation, 
and did not create a charge.) 
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secured to the trustees by any other mortgage executed by 
the mortgagor or by any person through whom he may 
claim.” It was held that a ‘contrary intention’ within the 
meaning of S. 17, Conveyancing and Law of Property Act, 
1881 (44 & 45 Viet., C. 4l), corresponding to this section, was 
clearly expressed. 18 

(4) A mortgaged distinct estates to a building society, a’s first 
mortgage contained a covenant to observe all the rules of 
the society. One of the rules provided that if the society 
had more than one mortgage from any member, such 
member should not have power to redeem one property 
alone without the consent of the Board. It was held 
that the covenant to observe the rules amounted to an 
express covenant that the society should have i>ower to 
consolidate. 14 

',5 A executed in favour of B different mortgage deeds relating 
to different plots of land at the same time. Each deed 
contained a clause, which ran: "When I, the mortgagor, 
will pay up the entire money secured on the other mortgage 
deeds which have been executed to-day, I would get my 
land redeemed from the mortgagee.” It was held by the 
High Court of Lahore that the agreement did not amount 
to consolidation of the transactions into one transaction. 
The clause merely contained a collateral agreement as to 
the date when the right of redemption in each case was to 
be exercised. 15 


(6) A executed a usufructuary mortgage in favour of B and later 

on, a second mortgage in his favour to secure further 

advances. It was agreed at the time of the second mortgage 

that if the interest was not paid annually, the mortgagee 

could, if he so desired, sue to recover the money due on 

the second mortgage. It was also agreed that the first 

mortgage should not be redeemed without the redemption 

of the second mortgage also being effected. It was held 

that as the money due under the second mortgage bond 

could be realized notwithstanding that the first mortgage 

bond remained unredeemed, the agreement did not amount 

to a contract to the contrary within the meaning of this 
section. 10 

See also the undermentioned cases. 17 


!3. (1906) 75 L J Ch 789 (741): (1906) 2 Ch 607: 95 L T 327 : 22 T L R 806, 
ld^L\'£ r ™Z n , Xa Permanent Benefit Building Society. 

138 (138): 44L T 641 * v - p ™“ 

milS4? 1940 Lah " ( "’ 100): 188 Ind Cas 75 (DB) * Abdul Rah ”'<™ v. 

17 Inlwtn* 1923AU 4 ® 4{454 » 455 > : 74 I C - 320,21 fakhan Laly. KishunLal. 
f' 27 ) 14 **!J° ords °f th * agreement held created a charge: 


Lai 


\ 
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Section 

Note 


6. Right of consolidation where some charges barred by 
limitation. — a executes two mortgages x and y in favour of B. 
y contains an express contract that A shall not redeem the one without 
redeeming the other also. B allows mortgage x to be barred by limitation. 
A thereafter sues for redemption of mortgage y. It was held in cases 
arising under the old section that B could claim that A should redeem 
both x and y, notwithstanding that a suit on mortgage x would be 
barred by limitation, inasmuch as the Limitation Act did not apply to 
defences} This view would be good law even under this section. 

(’05) 8 Oudh Cas 227 (230) (DB), Chandrika Persliad v. Jctgannath. ( A mort¬ 
gaged village G to B. Later A borrowed a further advance from B and executed 
a deed, which after reciting the sum borrowed, went on : 'unless the aforesaid 
bond debt is paid I shall not be in a position to redeem G.’ — Held that the 
deed was intended to create a further charge on G.) 

(’02) 71 L J Ch 500 (504) : (1902) 1 Ch 954 : 50 W R (Eng) 453, Farmer v. Pitt. 
In the following cases the words held did not create a charge : 

(’85) 9 Bom 233 (235) (DB), Hari Mahadaji v. Balambhat. 

(’88) 12 Bom 231 (234) (DB), Yashvant Shenvi v. Vithoba Sheii. (The clause in 
the later mortgage deed was “the principal sum of huns (coins) due on that docu¬ 
ment, (a separate earlier bond under which mortgagor owed Rs. 100) as also this 
document, I will pay at the same time, and take back the land along with this 
document as well as that document. Till then you are to continue to enjoy the 
land . . .”— Held that there were no words in the mortgage deed making old debt 
charge on the property.) 

(’25) 12 AIR 1925 Oudh 593 (594): 85 Ind Cas 328, Kandhaiya v. Ram Charitar. 
(Covenant in later deed not to redeem original mortgage without paying amount 
due under later deed — Later deed giving no details of property— Deed held was 
not to create a charge, but only a personal covenant.) 

(’34) 21 AIR 1934 Lah 938 (939, 940) : 155 Ind Cas 288 (DB), Hakim Singh v. 
Gajja Singh. 

Note 6 

1. See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., 
Section 3, Notes 14 and 15; and Article 132, Note 26. 

See also the undermentioned cases : 

(’30) 17 A I R 1930 All 416 (417) : 122 Ind Cas 411 : 52 All 539 (DB), Jokhu 
Bhunja v. Sitla Baksh Singh. (Two mortgage deeds of same property to same 
mortgagee—Covenant that subsequent deed must be discharged before redeeming 

prior_ Suit on subsequent mortgage barred — Covenant held still binding and 

mortgagor not entitled to redeem prior deed alone.) 

(’26) 13 A I R 1926 Lah 90 (90, 91) : 89 Ind Cas 871 (DB), Neba Ram v. Md. 
Hussain. 

(’26) 13 AIR 1926 Lah 494 (495) : 96 Ind Cas 630 : 7 Lah 297 (DB), Punnu Ram 
v. Ghulam Hussain. 

[But see (’15) 2 AIR 1915 All 480 (480,481) : 30 Ind Cas 777 : 37 All 634 (DB), 
Mt. Kcsar Kimwar v. Kashi Ram. (Mortgage usufructuary—Second mortgage 
of same property—Covenant to pay second mortgage first— Suit on second mort¬ 
gage barred by limitation—Mortgagor could recover possession by redeeming first 
mortgage only.) 

(’14) 1 AIR 1914 All 151 (152) : 24 Ind Cas 737, Ramcharan v. Jagan Behari 
Lai. (Where a mortgagor executes two different mortgages in respect of the same 
property to the same person, stipulating in the later mortgage not to redeem the 
earlier mortgage without paying sum due under later mortgage the covenant 
remains in force until the earlier mortgage is redeemed or becomes irredeemable 
by the law of limitation.) 



RIGHT TO REDEEM 


1371 


A executes two mortgages x and y in favour of B over the same Section 61 
property, there being no contract for consolidation. B allows mortgage x Notes 6-7 
to be barred by limitation. It was held in some cases under the old 
section that in a suit by A for redemption, B could claim that A should 
redeem both the mortgages notwithstanding that one of them was 
barred by limitation. 2 A contrary view was expressed in the undermen¬ 
tioned case. 8 Under the present section it is clear that B cannot make 
any such claim in the absence of a contract to the contrary. 

7. “Redeem any one such mortgage.” —The words “redeem 
any one such mortgage” mean merely “pay off any one such mortgage'’ 
and not necessarily redeem the jmoperty by compelling the performance 
of the several acts in relation to the mortgaged property referred to in 
clauses (a), (b) and (c) of s. 60. Thus, where X executes three different 
mortgages of the same property to A, X will, under this section, be 
entitled to pay off any one of them without, at the same time, paying 
off the others. But, so long as any one of the mortgages remains 
unpaid, he cannot compel the mortgagee to perform the several acts 
referred to in clauses (a), (b) and (c) of s. 60 . In Baja Janaki Nath 
Boy v. Baja Pramatha Nath Malia , 1 X executed four mortgages on 
different dates to Y over the same properties. He then mortgaged the 
same properties to z and the latter paid the first three mortgages, but 
not the fourth. The question arose as to whether z was entitled to 
priority over Y in respect of the mortgages paid off. Their Lordships of 
the Privy Council held that by paying off the three mortgages, z must be 
deemed to have “redeemed” them within the meaning of S. 92, although 
he could not have compelled X to perform any of the acts mentioned in 
els. (a), (b) and (c) of S. 60 . Their Lordships, after stating that there is 
a distinction between the redemption of a mortgage and the redemption 
of the property mortgaged, observed : 

“In their Lordships’ opinion it is clear that the words in the 
section 'mortgage has been redeemed’ refer merely to the payment 
off of the mortgage money and not to an extinction of the 
mortgagees’ rights over the mortgaged property.” 

('19) 6 AIR 1919 Mad 1188 (1189, 1191) : 43 Ind Cas 286 (DB), Ramkrishna v. 

Kuppanna. (Two mortgages over same property—Prior mortgage barred by time 
—Mortgagor may redeem subsequent mortgage only.) 

(’19) 6 AIR 1919 Mad 129 (130) : 52 Ind Cas 622 (DB), ManappaUi Kanari v. 

Kalliani. (Two mortgages over same property—One barred by time—Mortgagor 
is free to redeem one mortgage only.)] 

2. (’23)10 AIR 1923 Bom 199 (200) ; 47 Bom 652 : 72 Ind Cas 404 (DB), 

Rangappa Kondappa v. Vithu Krishnaji. (Simple mortgage followed by 
usufructuary mortgage — Simple mortgage barred — Mortgagee entitled to retain 
possession till all the mortgages are paid of!.) 

(’10) 8 Ind Cas 353 (354) : 1910 Pun Re No. 93, Sawan Sing v. Karim Baksh. 

( ortgage with possession followed by simple mortgage—Second mortgage barred 
by time—Still both mortgages must be redeemed together.) 

3. (’17) 4 AIR 1917 Lah 446 (447): 391.C. 250 (DB), PhtdaSingh v. BurChand. 

Note 7 

*• ( ’ 4 ^ 0 ? 7 t A J 5 1940 p 0 38 (44): I L R (1940) 1 Cal 291 : I L R (1940) Kar P O 
82 : 186 Ind Cas 1 : 67 Ind App 82 (PC). 
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8. Persons against whom the right of consolidation, if 
at all, is available. — The right to consolidate, in cases where it is 
applicable, is available against the original mortgagor, 1 against his 
successors-in-title if the equities of redemption remained united 2 and 
against the assignee of the equity of redemption of part only of the 
lands mortgaged, if the mortgagee has acquired the right to consolidate 
previously to the assignment. 3 


9. Mortgagee, if bound to sue on all the mortgages together_See 

Notes on S. 67A and the Authors’ Commentaries on the Code of Civil 
Procedure, 3rd (1940) Edition, 0. 34, R. 1 Note 10. 

10. Section, if retrospective. — The amendment of the 
section has no retrospective effect. 1 


Note 8 


1. Williams and Eastwood, Principles of the Law of Real Property, 1932, Edn., 
page 328. 


2. (1881) 51 L J Ch 129 (130) : 6 App Cas 698 : 45 L T 593 : 30 W R (Eng) 369, 
Jennings v. Jordon. 

(1858) 65 E R 994 (995) : 1 Gift 446 : 2 De G & J 611 : 28 L J Ch 21, Vint v. 
Padget. . 

(1896) 65 L J Ch 449 (453, 454) : 1896 App Cas 187 : 74 L T 323 : 44 W R (Eng) 
589, Pledge v. White. 

(1857) 53 E R 134 (136) : 23 Beav 341, Ttceedalc v. Ttceedale. (Union of different 
mortgages in the same mortgagee taking place after the assignment of the equity 
of redemption of both the mortgaged properties, held did not matter.) 

(1761) 28 E R 825 (826) : 2 Eden 78, Willie v. Lugg. 

(1894) 63 L J Ch 651 (652) : (1894) 2 Ch 328, Pledge v. Carr. 

3. (1881) 51 L J Ch 129 (130) : 6 App Cas 698 : 30 W R (Eng) 369 : 45 L T 593, 
Jennings v. Jordon. (Tassel v. Smith (1858) 27 L J Ch 694, overruled; Beever v. 
Luck, (1867) 36 L J Ch 865, questioned.) 

(1880) 49 L J Ch 209 (211, 212) : 13 Ch D 639 : 42 L T 169 : 28 W R (Eng) 549, 
Mills v. Jennings. 

(1906) 75 L J Ch 739 (741): (1906) 2 Ch 607: 95 L T 327:22 T L R 806, Hughes 
v. Britania Permanent Benefit Building Society. 

(1882) 51 L J Ch 481 (485) : 19 Ch D 630 : 46 L T 154 : 30 W R (Eng) 484, 
Harter v. Cohn an. (A mortgagor mortgages X to A and Y to B — Subsequently, 
equity of redemption in X conveyed to C—B then conveys his mortgage to A —.4 
cannot consolidate against C.) 

(1839) 160 E R 839 (844, 845): 3 Y & C Ex 597 : 51 R R 413, White v. Hillacre. 
(1875) 45 L J Ch 165 (167) : 1 Ch D 491 : 33 L T 721 : 24 W R (Eng) 171, Baker 
v. Gray. 

(1894) 63 L J Ch 705 (707) : (1894) 3 Ch 498 : 7 R 558 : 71 L T 526, Minter v. 
Carr. 


(1733) 27 E R 474 (474) : Amb 733, Ex parte Carter. (Two separate mortgages of 
different estates to same person—Purchaser of equity of redemption of one cannot 
redeem that mortgage only but must redeem both.) 

[But see (1867) 4 Eq 537 (546) : 36 L J Ch 865 : 15 W R (Eng) 1221, Beevor v. 
Luck, (A person holding two mortgages created by the same mortgagor on two 
separate estates by distinct deeds, may charge each estate by the aggregate of 
two debts even against a person, who purchased the equity of redemption of one 
mortgage before the second mortgage: Doubted in Jennings v. Gordon, (1882) 51 


L J Ch 129.)] 


Note 10 


1. (’37) 24 AIR 1937 Pat 156 (158): 15 Pat 742 : 165 Ind Cas 310 (DB), Natliuni 
Sahuain v. Dharanidliar. 
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11. Waiver of right to consolidate—A right to consolidate 
can arise under the present section only when there is a contract for 
consolidation. But the mortgagee may waive his right and when once 
it is waived, it cannot be enforced subsequently. A made four mortgages 
in favour of B and subsequently made another mortgage in favour of C 
the consideration being that C should discharge B’s mortgages. C 
discharged the first three mortgages in favour of B, but not the fourth. 
Subsequently B sued on his fourth mortgage impleading C as a subsequent 
mortgagee. The latter set up prior mortgage rights in respect of the 
mortgages discharged by him. It was held that B’s conduct in receiving 
payment in respect of the three prior mortgages operated as a waiver 
of his right to consolidate his mortgages and that consequently C was 
entitled to priority in respect of the mortgages so paid off. 1 



In the case of a usufructuary mortgage. 

High, .f usufruc- the mortgagor has a right to recover 
tuary mortgagor to possession of the property “["together 

recoverpossession. 

with the mortgage-deed and all docu- 
ments relating to the mortgaged property which are 
in the possession or power of the mortgagee], — 


(a) where the mortgagee is authorized to pay 
himself the mortgage-money from the 
rents and profits of the property,—when 
such money is paid; 


(b) where the mortgagee is authorized to pay 
himself from such rents and profits b [or any 
part thereof a part only of the mortgage- 
money]—when the term, if any, prescribed 
for the payment of the mortgage-money 
has expired and the mortgagor pays or 
tenders to the mortgagee c [the mortgage- 
money or the balance thereof] or deposits 
it in Court as hereinafter provided. 


a. These words were inserted by Section 25 of the Transfer of Property (Amend 

ment) Act, 1929 (XX of 1929). 

b. These words were substituted for the words “the interest of the prinoinal 

money'* by Section 25, ibid. 


° T “ S -;r BQbStituted for the words “ the P rinci P al money*’, by 


Note 11 

Path* 1937 ° al 194 (198) : 171 Ind CaS 747 


(DB), Pramatha Nath 



Section 61 
Note 11 


Section 62 
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Notes 1-2 


Synopsis 

1* Legislative changes. 7. Lease to mortgagor. 

2. Scope of the section. 8. “When the term_has 

3. Suit for possession by expired.” 

co-mortgagor. 9. Successive suits for possession. 

4. “Recover possession.” 10. Claim for surplus collections. 

5. Clause (a). 11. Limitation. 

6. Clause (b). 12. This section and section 61. 

Other Topics (miscellaneous) 

Nature of suit under the section. See Note 2. 

Right of usufructuary mortgagor to recover possession. See Note 2. 
Usufructuary mortgage and deed of further charge. See Note 12. 

1. Legislative changes. — This section has been amended by 
S. 25 of the Transfer of Property (Amendment) Act, XX of 1929, by 
making the following changes : 

(1) The words together with the mortgage deed and all documents 

relating to the mortgaged property which are in the possession 
or power of the mortgagee” are new. "In order to make s. 62 
comprehensive” observe the Select Committee, "we have on 
the lines of S. 60 provided that the mortgagor has a right to 
require the mortgagee to deliver back the mortgage deeds 
and other documents relating to the mortgaged property.” 1 

(2) The words "or any part thereof a part only of the mortgage 

money” in clause (b) have been substituted for the words 
"the interest of the principal money” in order to bring it in 
conformity with s. 58 (d). 2 

(3) The words "the mortgage money or the balance thereof” in 

clause (b) have been substituted for the words "the principal 
money.” The reason for the amendment given by the Special 
Committee is : "Clause (b) of the section is limited to a case 
where out of the rents and profits of the mortgaged property 
the mortgagee is entitled to recover only the interest due 
to him on his principal. The clause should also be made 
applicable to cases where the rents and profits are to be 
appropriated in payment of a part of the mortgage money, 
i. e., in payment of either interest in part or principal in part 
or both in part. To effect this change, the words ‘principal 
money’ should be changed into ‘the balance of the mortgage 
money’.” 3 


2. Scope of the section. — Section 60 deals with a right of 
redemption , i. e., a right to require the mortgagee on payment of the 
mortgage money to do the various things referred to in that section. It 
applies to all mortgages generally. This section is a special provision 


Section 62 — Note 1 

1. See Second Report of the Select Committee, 1929 printed on Page 69 (71), 
clause 24 (now clause 26.) 

2. See Report of the Special Committee, printed on Page 22 (49), clause 24. 

3. See Report of the Special Committee, printed on Page 22 (49), clause 24. 
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■which is supplementary to the general provisions of s. GO 1 , and deals 
with usufructuary mortgages only. 3 It provides for a right to recover 
possession from the usufructuary mortgagee in the two cases specified. 
Although a suit for redemption of a usufructuary mortgage necessarily 
involves a prayer for possession and is in substance a suit for possession, 8 
a suit for possession under this section is not necessarily a suit for 
redemption. For, in a case falling within clause (a) of the section, the 
mortgagor has not to make any payment as a preliminary to his 
asking for possession. His suit for possession is therefore not one for 
“redemption.” 4 But a right to recover possession on payment of the 
mortgage money or the balance thereof under clause (b) of the section 
appears really to be a suit for redemption. 

In England the position of a mortgagee who is to continue in 
possession till the satisfaction of the mortgage money by reception of 
the rents and profits, is that of a tenant by elegit and as soon as 
the principal amount and interest are satisfied his estate ceases and 
the mortgagor may maintain an ejectment. 5 This corresponds to the 
provision in clause (a) of this section. 6 

As has been seen in the Notes on S. 58, usufructuary mortgages are 
of three kinds ; 

(1) Where the rents and profits are to be appropriated in lieu of 

interest. 

( 2 ) Where they are to be appropriated -in lieu of the principal 

and interest. 

(3) Where they are to be appropriated in part towards the principal 

or interest or both. 


376 <377) : 17 °“ dh 388 ! 27 Ind C “ 427 ' Zahii 

l v°kl.T T° A " 13e < 157> 1 52 A “ 281 : 124 M C “ ’SB (FB), Lallu Sing 
v. Bam Nandan. (Per Niamatullah, J.) ^ 

2 rPC> 7) fi!i AIR 1927 P ° 32 ' 3G) : 60 Mad 180 : 54 M A PP 68 : 100 Ind Cas 86 
(FG), Ramarayamngar v. Qovinda Krishna. 

PUUMlItMO.Vn : , 80 Ind App 54 (P0) ' IfUhMah v. Murli Dhar. 

( H1UIE 1914 Cat 894 (896) : 25 Ind Cas 558 (DB). Annaia Bait , KhudWa m 

& Mad 292 (294): 47 Mad 203:79 ind c - 510 <**). 

* Si!» 2 ;!. AIR 1935 AU 578 ^ 578 ^ : 156 Ind Cas 818 » Mt ' Shamrati Koer v. Kalika, 

Commentaries on Limitation Act, 2nd (1942) Edn., 
11 C p L R 103 (105), Kalu v. Laliee 

JrZiZ Z;. Mnd 160 (166) : 124 Ind Cas 282 (»»). ^tayya v. Lakshmi. 
6 K? a * 818 (820) = 2 Atk 38 °' *«*" - Bamily. 

ParaJZkl v pj?-? !S? 28 < 29 > Nag L R 101 : 46 Ind Cas 743. 
gagee is automat• V*' }Y** et * the riglxt P°ase3fiion of the usufructuary mort- 

by tha terms ot tha “■ th ° 


Section 62 
Note 2 
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Notes 2-4 


Clause (a) of this section applies to the second class of cases and cl. (b) 
to the first and third classes of cases. 

Prior to the amendment of 1929, clause (b) applied only to the 
first class of mortgages referred to above, and not to the third. It was 
held that the section provided a summary remedy and did not apply 
when an elaborate accounting was necessary. 7 The amendment has now 
widened the scope of the section and in cases now coming under cl. (b), 
the Court will have to go into the question of accounts between the 
parties. 

The Act does not apply to transactions arising prior to the Act, 
But the rule in the section was applied as the general law in force 
before the Act was passed. 8 


3. Suit for possession by co-mortgagor. — Where a 
usufructuary mortgage is to be redeemed on payment , one of the 
several co-mortgagors can redeem and recover possession of the entire 
property on making the necessary payment. Under S. 92, such a 
redeeming co-mortgagor is subrogated to the rights of the mortgagee 
whom he redeems. But the right to redeem and recover possession 
accrues only where the whole of the mortgage debt is paid, for the 
mortgagee is entitled to hold possession till the whole of the debt 
secured by the mortgage has been paid. One of several co-mortgagors, 
therefore, cannot bring a suit to recover possession of a share of the 
mortgaged property on the allegation that the amount of the loan due 
on that share has been satisfied. 1 


Where the mortgage-debt is fully satisfied out of the rents and 
profits of the property, one of the several co-mortgagors has no right 
to take possession of the shares of his co-mortgagors; he can recover 
possession only of his own individual share. 2 


4. “Recover possession.”— Where the mortgagor has executed 
two mortgages both usufructuary , in favour of the mortgagee, the 
former cannot, on the satisfaction of one of the mortgages only, recover 
possession of the property. The reason is that the mortgagee under the 
second mortgage is entitled to continue to hold possession of the property 
till the debt on that mortgage also is paid off. But where a usufructuary 
mortgage is followed or p receded by a mortgage, under which the 

7. (’98) 11 C P L R 103 (105), Kalu v. Laljee. 

8. (’25) 12 AIR 1925 Cal 862 (865) : 86 Ind Cas 353 (DB), Mohini Mohan Misra 

v. Srimati Sarat Sundari Debi. 

(•86) 8 All 402 (405) : 1886 All W N 139 (DB), Samar Ahv. Kanm.ul-Ilah. 
(1864) 1864 Suth W R 219 (219) (DB), Mohun Lai v. Sheikh Ali Afzul. 

Note 3 


(1864) 1864 Suth W R 75 (76) (DB), MoulvieBazeeood.Deen w.Jhubboo Singli. 
(1885) 7 All 376 (378): 1885 All W N 63 (DB), Faqir Bakhsh v. Sadat Ah. 

4) 16 All 254 (255) : 1894 All W N 72 (DB), GobardhanvSujan. 

3) 20 Ind Cas 580 (584) : 16 Oudh Cas 163, Muhammad Tagi v. Muhammad 

B?8Agra 33 (35) (DB), LaUa Daibee Pershadv. Beharee L all. 

See also ('66) 1 Agra 36 (37) (DB), Hurdeo v. Ganeshce Lall .] 
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mortgagee is not entitled to hold possession of the property, the 
satisfaction of the usufructuary mortgage will entitle the mortgagor 

to get back the possession of the property. 1 

% 

5. Clause (a).— This clause applies to that form of usufructuary 
mortgage in which the creditor is let into possession on the understanding 
that he is to enjoy the usufruct till the whole of the mortgage-debt is 
liquidated. 1 This form of mortgage resembles a vivum vadium in which 
-no time is fixed lot redemption, 2 and the mortgagee is entitled to 
remain in possession till the entire mortgage-debt is wiped off from the 
rents and profits of the property. 3 The words “when the money is paid” 
in this clause, mean when the money is paid from the rents and profits 
and do not include a payment by the mortgagor. 4 A suit, therefore, to 
recover possession of the property by the mortgagor before the debt is 
satisfied out of the rents and profits is premature and must be dismissed. 5 
The undermentioned decisions 6 which have allowed the mortgagor to 
recover possession of the property by making a cash payment before 
the mortgage-money is recovered out of the rents and profits, it is 
submitted, are not correct. 


Note 4 

1. (’30) 17 AIR 1930 All 136(139, 157): 52 All 281: 124 Ind Cas 733 (FB), Latlu 
Singh v. Bam Nandan. 

Note 5 

1. R. B. Ghose, The Law of Mortgage in India, 5th Edition. 1922, 
Vol. 1, Page 99. 

2. (’93) 16 Mad 486 (489, 490) : 2 Mad L Jour 272 (DB), Tirugnana Sambandha 
Pandara Sannadhi v. Nallatambi. 


3. (’25) 12 AIR 1925 Mad 825 (826) : 90 Ind Cas 138, Narasinha Rao v. 

Shesliayya. (Affirmed in Letters Patent Appeal reported in AIR 1930 Mad 160.) 
(’88) 1 Cal L R 256 (258), Lola Doul Narain v. Run jit Singh. 

(’10) 7 Ind Cas 871 (871) (DB) (Mad), Burbe Jagganna v. Yelugula LatcJianna. 
(Recital that mortgage-money is to be recovered from the rents and profits must 
be express.) 

{See also (’28) 15 AIR 1928 Nag 223 (225) : 109 Ind Cas 195 (DB), Chotesha y 
ML Makutum Bi .] 


4. (’93) 16 Mad 486 (489, 490) : 2 Mad L Jour 272 (DB), Tirugnana Sambandha 
Pandara Sannadhi v. Nallatambi. 

(’30) 17 AIR 1930 Mad 160 (162) ': 124 Ind Cas 282 (DB), Seslxayya v. Lakshmi - 
narasxmha Rao. (Letters Patent Appeal from AIR 1925 Mad 825.) 

( 93) 6 C P L R 43 (48) : 6 C P L R 28, Mt. Eundan v. Thakurlall. 

16 Mad 486 (488): 2 Mad L Jour 272 (DB), Tirugnana Sajnbandha 
Pandara Sannadhi v. Nallatambi. 

K i 6 ° P , L R 28 (33) ’ ML Kundan v * Thaf »" ^all. 

{ V L , 1919 Mad 819 (820): 48 Ind Cas 379 (DB), Mohammadally v. 

PenAatoppatj/n. (Usufructuary mortgage executed in 1902— Mortgage amount to 
f off byapplymg usufruct of the property-Option given to mortgagor to pay 
oney due in 1912 but if option not exercised, discharge to take place as afore¬ 
said- Mortgagee failing to pay under the option but suing for redemption in 1916 

<’78)1 a ,no n SUit held *> remature be dismissed.) 

1 98) 11 C P L R 103 (105), Eallu v. Laljee. 

j 6 ° D Ud T h 281 (283) : 1 Luck 367 : 29 0udh Cas 336 : 9$ Ind 
Pim fi 4 ? ?!?* Bakhs,t V * DepUty Commissioner, Sitapur. 

2LuK^ ar ( " 9): 13 ° Udh Ca3 128 (DB) ’ £and " ai Sin * 7 ‘ V * ***«» 
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The clause does not say that a different rule is to be applied when, 
by the contract, a term of years is fixed. Where it is the intention of 
the parties as expressed in the deed that the mortgagee is to take the 
rents and profits for a certain period, on the expiry of which the 
mortgage-money is to be deemed to be satisfied, the mortgagor cannot, 
before the expiry of the period, recover possession of the mortgaged 
property . 7 But the mere creation of a term is by no means conclusive 
on the point. The term fixed must form the essence of the contract. 
Where it does not form the essence of the contract, the mortgagor is 
entitled to recover possession of the property as soon as the mortgage- 
debt is satisfied from the rents and profits, even before the expiry of 
the term . 8 

Even in cases where the terra fixed forms the essence of the 
contract, the mortgagor may be allowed to recover possession of the 
mortgaged property before the end of the term on equitable grounds . 9 
Thus, where the mortgagee breaks any of the conditions agreed upon 
between the parties, he cannot insist on the condition that he must be 
allowed to remain in possession of the property for the term fixed. In 
Narasimha Bao v. Seshayya, 10 it was, under the contract of mortgage, 
agreed that the mortgagee should pay three different sums for different 
purposes and appropriate the balance, namely eighty rupees, towards 
the mortgage-debt. The debt was to be wiped off within 55 years. The 
mortgagee failed to pay any of the amounts as agreed to by him for 
several years. Devadoss, J., while allowing the mortgagor to recover 
possession before the end of the term, observed: 

“ In this case the mortgagee undertook to pay three different 
sums for three different purposes and he not having paid those 
sums as agreed to by him, I think it is equitable that he should 
not be allowed to insist upon one of the terms of the mortgage-deed 
being given effect to, when he himself gives a go-by to the other 
terms of the deed. The mortgagee remaining in possession for a 
number of years is in consideration of his not only applying a 

7. (’80) 2 Mad 314 (316): 4 Ind Jur 500(DB), RajaSetrucherla v. Raja Vairucherlo. 
(’25) 12 AIR 1925 Mad 825 (827) : 90 Ind Cas 138, Narasimha Rao Pantulu v. 

Imani Seshayya. (Affirmed in AIR 1930 Mad 160.) 

[See also (’70) 14 Suth W R 455 (455) (DB), Chandra Kumar Banerjee v. 
Iswar Chandra Newji .] • 

8. (’18) 5 AIR 1918 Oudh 432 (434) : 47 Ind Cas 161 (DB), Prag v. Mohan Lai. 
(’14) 1 AIR 1914 Oudh 160 (162) : 17 Oudh Cas 218 : 25 Ind Cas 302, Gopal 

Singh v. Karan Singh. 

[See also (’14) 1 AIR 1914 P C 36 (38) : 36 All 195 : 41 Ind App 84 : 23 Ind Cas 
355 (PC), Bakhtawar Begum v. Eusaini Khanum .] 

9. (’25) 12 AIR 1925 Mad 825 (827) : 90 Ind Cas 138, Narasimha Rao Pantulu 
v. Imani Seshayya. 

(’17) 4 AIR 1917 Cal 853 (854) : 34 Ind Cas 899 (900) (DB), Brij Kumar Lai v. 
Majlis Sahai. 

(’12) 17 Ind Cas 340 (342) : 34 All 659 (662) (DB), Clihatku Rai v. Baldeo- 
Shukul. 

(’18) 5 AIR 1918 Oudh 432 (434) : 47 Ind Cas 161 (DB), Prag v. Mohan Lai. 

10. (’25) 12 AIR 1925 Mad 825 (827) : 90 Ind Cas 138. 
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portion of the rents and profits towards his debt but also in 
consideration of his meeting certain demands which ought to be 
met out of the income of the property. In a case like this, I think 
a Court of Equity ought to give relief to the mortgagor and allow 
him to redeem the property before the expiry of the term.” 

A mortgagor suing under this clause to recover possession sues on 
his proprietary right. In Nidha Sah v. Murli Dhar , n a executed in 
favour of B, what purported to be a mortgage with possession for 
14 years. The deed provided that on the expiration of the term, the 
mortgagor shall come into possession without settlement of account. 
When the term expired, B refused to give up possession of the property 
on the ground that owing to the misrepresentation of the mortgagor he 
had not received the entirety of the premises comprised in the deed. 
B claimed the right to hold the property until he had recouped himself. 
It was held by the Judicial Committee that A was entitled to rely on 
his proprietary right and in the absence of any stipulation express or 
implied in the mortgage.deed depriving him of the right to recover 
possession, he was entitled to succeed. 


In a suit to recover possession of the property on the allegatioi 

that the usufruct has liquidated the principal and interest, it is for tin 

mortgagor to show that the whole of the mortgage-debt is paid off. 1 

In such a suit, the production of accounts by the mortgagee showirn 

the actual collections made by him during his possession become 

necessary, except where the rents and profits are estimated and th< 

term fixed or where the receipts from the mortgaged property are 

agreed to be taken m lieu of interest and a defined portion of th< 
principal. 14 


6. Clause (b)—Clause (b) contemplates two classes of usufri 

tuary mortgages: (i) where the rents and profits are to be appropriat 

in lieu of interest, and (ii) where they are to be taken in part-payme 

of interest, or of principal or of both. Prior to the amendment of tl 

section in 1929, this clause was, as seen in Note 2, restricted to the fii 
class of mortgages only. 

Where no term for the payment of the mortgage, money has be. 

&COrUeS M SOOQ - ‘hat the mortgage-de 

6ed ° Ut ° f ““ re " tS aDd »>“**. been 

of tee^ ^ Note T th6 right “ iSeS 

Where the rents and profits are to be taken in lieu of the intere* 
t he mortgagee takes his chance of the rente and p rofits being greater , 

n S T t 11 1 t 15 . ( ! 20> : 80 Ind M (Pol ~ 

hiSXXr' 11SuthWEPC 19 Shah Mum 

<268) ' io!a ^ ***■ 

rSj 7 ITwxTZlTs ) !Z*k B r L ° chun Patuk v - Babm 

14. L Section,® <H ) ' BaAum Mi v ' Dhar» Singh 
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Note 6 


less than the interest which might have been reserved by the morW^e- 
bond 1 and the mortgagor is entitled to recover possession of the 
mortgaged property on payment of the principal money only . 2 

Under S.76, the mortgagee in possession is bound to apply the 
receipts from the property towards the satisfaction of the mortgage-debt. 
Any sum, therefore, which the mortgagee retains in violation of the 
terms of the contract must be applied in reduction of the mortgage- 
money. Thus, where under the terms of the mortgage, the mortgagee 
was to receive the rents and profits in lieu of interest and pay a certain 
sum out of the rents and profits as malikana to the mortgagor, which 
sum was never paid, the mortgagor was held entitled to redeem on 
paying the principal after deducting the unpaid malikana . 3 But the 
principle stated above has not been applied in cases where the mortgagor 
has not suffered any loss due to the violation of the terms. Thus, in 
Prosanna Kumar v. Girish Chandra , 4 it was held by the High Court 
of Calcutta that the mortgagor could not get credit for any rent payable 
on account of the mortgaged properties to the landlord, which were not 
actually paid by him. See also the undermentioned case . 5 

A executed a usufructuary mortgage in favour of B, the rents 
and profits to be appropriated in lieu of interest. A failed to deliver 
possession of a portion of the mortgaged property, but B took no steps 
to call for additional security. It was contended in the redemption suit 
that the failure on the part of A to secure to B the possession of the 
mortgaged property entitled B to claim interest in lieu of the rents and 
profits of the property, of which he was dispossessed. It was held that 
B had acquiesced in his dispossession and was, therefore, not entitled to 
claim interest on the mortgage-money on account of dispossession . 0 

A personal covenant by the mortgagor to pay year by year, the 
deficiency in the profits is not sufficient to enable the mortgagee to add 
the deficiency to the principal . 7 

Note 6 

1. (’02) 24 All 521 (531) : 29 Ind App 148 (PC), Raja Per tab Bahadur v. Gaja- 
dhar Bakhsh Singh. 

2. (’02) 24 All 521 (531) : 29 Ind App 148 (PC), Raja Pertab Bahadur v. Gaja- 
dhar Balihsh Singh. 

[See (’07) 1907 Pun L R No. 6 : 1913 Pun Re No. 45n, Bhag Mai v. Talc.] 

3. (’24) 11 AIR 1924 All 591 (592): 46 All 633 : 82 Ind Cas 25 (DB), Bihari Lala 
v. Shib Lai. 

(’27) 14 AIR 1927 Pat 285 (285): 102 Ind Cas 421 (DB), Umatus Sogra v. Malien- 
dra Narain Sinha. (Mortgagor is entitled to set off the rent payable to him as 
against the zuripeshgi money at the time of redemption.) 

[See also (’ll) 11 Ind Cas 713 (716) (DB) (Cal), Ram Awatar v. Tulsi Prosad 
Singh.] 

4. (’34) 21 AIR 1934 Cal 149 (150) : 149 Ind Cas 667 (DB). 

5. (’ll) 10 Ind Cas 113 (113) (All), Fakir Muhammad Khan v. Ali Slier Khan. 

6. (1900) 24 All 521 (531) : 29 Ind App 148 (PC), Raja Pertab Bahadur v. Gaja- 
dhar Bakhsh Singh. 

(’34) 21 AIR 1934 Cal 149 (150) : 149 Ind Cas 667 (DB), Prosanna Kumar v. 
Girish Chandra. (24 All 521 (PC) followed.) 

(’04) 27 All 313 (317): 1904 All WN 273 (274) (DB), Kliuda Bakhsh v. Ali-un-nissa. 

7. (’17) 4 AIR 1917 All 165 (165): 37 I.C. 95 (DB), Ali Ahmad v. Kalka Prasad. 
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There can be no question of accounting in cases where the rents and 
profits are to be appropriated in lieu of interest. See section 77. 


7. Lease to mortgagor. — Where the mortgagee leases back 
the property to the mortgagor, the question arises whether the arrears 
of rent can be taken into account at the time of redemption of the 
mortgage. If the mortgage and the lease form part of one transaction, 
namely the transaction of mortgage, the lease providing only the mode 
in which the interest upon the mortgage is to be paid,’ the mortgagor 
cannot redeem the mortgaged property without paying the arrears of 
rent. 1 In Imdad Hasan v. Badri Prasad 2 Knox, Acting C. J., and 
Banerji, J., observed : 

“In this view, the arrears of the lease money due to the 
mortgagee must be deemed to be arrears of interest. As under 
the terms of the mortgage, the mortgagee is entitled to remain 
in possession until the principal amount and interest have been 
realized, he has the right to continue in possession so long as the 
interest payable to him is in arrear, and the plaintiffs are not 
entitled to redeem without payment of the arrears.” 

Where, however, the two transactions of lease and mortgage are 
independent transactions, the mortgagor cannot be compelled, as a 
condition precedent to the redemption of the mortgage, to pay off the 
arrears of rent due under the lease. 3 


8. “When the term.has expired.” _ There is 

nothing to prevent a term being fixed in a usufructuary mortgage, 
for the mortgagee s enjoyment, during which the mortgage cannot be 
redeemed. 1 That this is so, is clear from the words “when the term, if 
any, prescribed for the payment of the mortgage money has expired” 
in cl. (b) of the section. But the term fixed must not operate as a clog 
on redemption. As to when a term fixed in the mortgage for payment 
will or will not amount to a clog on redemption, see Note 32 on S. GO. 


Note 7 

AU 401 < 407 ) : 1898 All W N 90 (DB), Imdad Hasan Khan v. Badi 

( ’ffr p!^U 7 Q/ (5 ; 8 °U 2 ^ J ° Ur 73 (?6) (DB) > She ° Saran Sin 9 h v. Make 
f’lm Araffl??S’ barred by Citation can be considered.) 

kLh M ( ):38 Ind CaS 655 (DB) ’ Ack ^liaVariar v. Ibraya 

[S C hamL] ( 33) 20 AIR 1933 Lah 2 " (290) : 142 Ind Cas 309 ’ Alia v * 

2. (’98) 20 All 401 (407) : 1898 All \V N 90 (DB). 

^munnLt" 313 <31?) ' 1904 AU W N 273 (275 > <“>■ **ksh • 

C37) 24 AIR 1937 Lah790(791) : 175 lad Cos 39, Sundar Da, v. OJfMal B'oive, 

Note 8 

(’28) 15 AIRifl9s iaao\ BB ’ A ^ 01 J Oharan v. Harendra Chandra. 

z i :. : 8 pai 243: 113 ind c “ 106 <“>■ 

( q 10 *! 1 Sreemunt Dult v- Krishna Nath Roy. 

iSU ^ ( ° 9) 11 Suth W R 408 (410) (DB), Lotf AU v. Gujraj Thahoor .] 
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Notes 8-12 
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* 


« 
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A mortgagee who has failed to get possession for a portion of the 
period fixed, by reason of the fault of the mortgagor, is not thereby 
entitled to get the period extended or added to. 2 

This section cannot prevail against the provisions of S. 26G of the 
Bengal Tenancy Act (vm of 1885 as amended by Bengal Act vi of 1938 ). 
Even if a term is fixed until the expiry of which the mortgagor is not 
entitled to redeem, the mortgagor can sue to recover possession of the 
property after 16 years. 3 

Where, under the terms of the usufructuary mortgage, the mort¬ 
gagee is to take the profits in lieu of interest and the mortgagor is to 
redeem on payment of the principal at the end of stipulated period, the 
mortgagor cannot recover possession at the end of the period until he 
pays or tenders or deposits into the Court the principal. 4 

9. Successive suits for possession _A dismissal of a suit 

for possession under this section on the ground that it is premature, 
does not bar a subsequent suit claiming the same relief. 1 As to whether, 
where a conditional decree for possession on payment of the amount 
due is passed and nothing is done under it, the decree bars a subsequent 
suit for possession: see section ll Notes 40 and 116 of the Authors’ 
Commentaries on the Code of Civil Procedure, 3rd (1940) Edition. 

10. Claim for surplus collections. — It is well established 
that a claim to surplus profits against the mortgagee is one arising from 
and connected with the right to redeem the property. The cause of 
action for both the claims is the same and consequently, the mortgagor 
suing for redemption of a usufructuary mortgage, must also claim 
surplus profits therein. Where a suit for redemption is filed in the first 
instance and subsequently a suit for the surplus profits is filed, the 
latter would be barred under the provisions of 0. 2, R. 2 of the Code of 
Civil Procedure, 190S. 1 

11. Limitation.—A suit to recover possession under this section 
is governed by Art. 148 of the Limitation Act, 1908. 1 

12. This section and section 61. — Section 61 allows 
consolidation of mortgages only where there is a contract to that effect 
in the mortgage deed. In the absence of such a contract, no right to 


2. (’27) 14 AIR 1927 Mad 173 (174) : 99 Ind Cas 550 (DB), Subban Chettiar v. 
Rangan Chetti. 

(75) 7NWPHCR 57 (58) (DB), Dulli v. Bahadur. 

3. (’42) 29 AIR 1942 Cal 55(57): 198 Ind Cas 674 (DB), Akbar Ali v. Mafijuddin. 

4. (’09) 1 Ind Cas 208 (209): 31 All 318 (DB), Khunni Lai v. Madan Mohan Lai. 

Note 9 


1. (’99) 21 All 251 (259) : 1899 All W N 15 (DB), Dondh Bahadur Rai v. Tel: 
Narain Rai. 


Note 10 

1. See the Authors’ Commentaries on the Code of Civil Procedure, 3rd (1940) 
Edn., O. 2, R. 2 Notes 18 and 24. 

Note 11 

1. See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., 
Notes on Art. 148. 
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consolidate can be claimed. Where, therefore, a usufructuary mortgage 
is followed or preceded by a simple mortgage or a deed of further 
charge (to which all the provisions applying to simple mortgages apply 
under S. 100) and there is no contract to the contrary within the meaning 
of s. 61 , the mortgagor has a right, on the mortgage debt being satisfied, 
to recover possession of the mortgaged property under this section 
without at the same time redeeming the other mortgages. 1 On the other 
hand, where the mortgage deed contains a contract to consolidate the 
charges, the mortgagor cannot recover back the possession of the 
property without redeeming all the charges. 2 

The old section 61 did not apply where several mortgages were 
executed over the same property, and in such a case, the mortgagor was 
compelled to redeem all the mortgages together, even in the absence of 
a contract to the contrary. 3 Where, therefore, a usufructuary mortgage 
was followed by a simple mortgage over the same property the 
mortgagor could not exercise the right conferred by this section. 4 To 
avoid this inconsistency, it was held in Zaliid Ali v. Kedar Nath 6 
that S. 62 contemplated the existence of one transaction and did not 
at all touch the case where the usufructuary mortgage having been 
executed, other mortgages by way of further charge had been executed. 
A similar view of this section was taken by Niamatullah, J., in the Full 
Bench decision of the High Court of Allahabad. 6 The amendment of 

Note 12 

1. (’14) 1 AIlrt.914 Oudh 23 (24) : 16 Oudh Cas 267 : 22 Ind Cas 132, Gaya Din 
Singh v. Har Karan Singh. 

2. ( l 30) 17 AIR 1930 P C 176 (177) : 5 Luck 365 : 57 Ind App 173 : 123 Ind Cas 
191 (PC), Aditya Prasad v. Ram Ratan Lai. (AIR'1928 Oudh 273, Affirmed.) 

(’33) 20 AIR 1933 Lah 864 (865) : 147 Ind Cas 193 (DB), Mahomed Khan v. 
Chandi Shah. 

('26) 13 AIR 1926 Lah 494 ( 495 ) ; 7 Lah 297 : 96 Ind Cas 630 (DB), Punnu Ram 
v. Qhulam Hussain. 

( ’30) 17 AIR 1930 AH 416 (417) : 52 All 539 : 122 Ind Cos 411 (DB), Jokhti Bliun ja 
y. Sitla Baksh Singh. 

(’07) 2 Ind Cas 144 (145) (DB) (All), Ram Das v. Mt. Simirkha Kuar. 

(’09) 2 Ind Cas 859 (861) : 31 All 482 (DB), Ran jit Khan v. Ramdhan Singh. 

(’33) 20 AIR 1933 All 257 (258) : 55 All 359 : 142 Ind Cas 410 (FB), Mt. 
Jagannath Kunwar v. Jaipal. 

(’08) 32 Bom 386 (390) : 10 Bom L R 575 (DB), Janardan v. Anant. 

(’32) 19 AIR 1932 AH 568 (560) : 138 Ind Cos 492 (DB), Paras Ramv.Sheo Dhan. 

(’26) 96 Ind Cas 197 (198) (DB) (AH), Sita Ram v. Sheo Darshan. 

[See also (’22) 9 AIR 1922 All 174 (177) : 44 All 37 : 63 Ind Cas 750 (FB), Har 
Prasad v. Ram Chandar .] 

3. See Section 61 Note 2. 

4 . (’27) 14 AIR 1927 P C 32 (36) :*50 Mad 180 : 54 Ind App 68 : 100 Ind Cas 86 
(PC), Ramarayanimgar v. Qovinda Krishna. 

(’28) 15 AIR 1928 Oudh 273 (277) : 112 Ind Cas 481 : 3 Luck 459 (DB), Ram 
Ratan Lai v. Aditya Prasad. 

5. (’14) 1 AIR 1914 Oudh 376 (377) : 17 Oudh Cas 388 : 27 Ind Cas 427. 

6. (’30) 17 AIR 1930 AH 136 (157) : 52 AH 281 : 124 Ind Cas 733 (FB), Lallu 
Stngh v. Ram Nandan. 
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S. Cl in 1929 has removed the inconsistency and made it quite clear 
that even in the case where the several mortgages relate to the same 
property, the mortgagor is, in the absence of a contract to consolidate, 
entitled to redeem any one of them without at the same time redeeming 

the others. In view of this amendment, the above decisions are no 
longer law. 


Section 63 63 . Where mortgaged property in possession of 

Accession to mort- the mortgagee has, during the conti- 
gaged property. nuance of the mortgage, received any 
accession, the mortgagor, upon redemption, shall, in 
the absence of a contract to the contrary, be entitled 
as against the mortgagee to such accession. 


Where such' accession has been acquired at the 

Accession acquired ex P ense of the mortgagee, and is 
in virtue of transfer- capable of separate possession or 

red ownership. enjoyment without detriment to the 

principal property, the mortgagor desiring to take the 
accession must pay to the mortgagee the expense of 
acquiring it. If such separate possession or enjoyment 
is not possible, the accession must be delivered with 
the property; the mortgagor being liable, in the case 
of an acquisition necessary to preserve the property 
from destruction, forfeiture or sale, or made with his 
assent, to pay the proper cost thereof, as an addition to 
the principal money, a [with interest at the same rate 
as is payable on the principal, or, where no such rate 
is fixed, at the rate of nine per cent, per annum]. 

In the case last mentioned the profits, if any, 
arising from the accession shall be credited to the 
mortgagor. 

Where the mortgage is usufructuary and the 
accession has been acquired at the expense of the 
mortgagee, the profits, if any, arising from the 
accession shall, in the absence of a contract to the 
contrary, be set off against interest, if any, payable 
on the money so expended. 

a. These words were substituted for the words “at the same rate of interest" by 
Section 26 of the Transfer of Property (Amendment) Act, 1929 (XX of 
1929). 
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Synopsis 


1. Scope of the section. 

2. Accretions to land. 

3. Buildings etc., erected, on mort¬ 

gaged land. 

4. Tree fallen on land. 

5. Acquisitions by the mortgagee. 

6. “During the continuance of the 

mortgage.” 


7. “ Be entitled as against the 

mortgagee to such accession.” 

8. Suit to recover accession to mort¬ 

gaged property — Nature of. 

9. Costs of acquisition. 

10. Consent of mortgagor may be 
oral. 


Other Topics (miscellaneous) 


Acquired accession, inseparable. See Note 9. 
Acquired accession, separable. See Note 9. 
Natural accessions. See Note ‘2. 


1, Scope of the section. —This section and S. 70 are both based 
on the principle enunciated by the maxims accessio cedit principale 
(the increase follows the principal) and accessorium non dlicit sed 
sequitur suum principale (that which is the accessory or incident does 
not lead, but follows, its principal.) 1 This section provides that the 
mortgagor shall, upon redemption, be entitled to the accession received 
during the continuance of the mortgage, and S. 70 provides that the 
mortgagee shall be entitled to such accession as part of his security. 
They merely enact the law as it was applied before the Act was 
passed. 2 


Section 63 
Note 1 


It is, however, necessary for the application of this section or of 
S. 70, that the property or right claimed by the mortgagor under this 
section or by the mortgagee under S.70 should constitute an "accession”. 
The word "accession” has not been defined in the Act. In the Roman 
law ‘accessio’ is the general name given to every accessory thing, 
whether corporeal or incorporeal, that has been added to a principal . 
thing from without, and has been connected with it, whether by the 
powers of nature or by the will of man, so that in virtue of this 
connection , it is regarded as part and parcel of the thingf The 
question wiiether a particular thing is regarded as part and parcel of 
another thing must be decided in the light of various facts 4 —in # some 
cases, upon the intention of the parties, in some, upon the law' applicable 
thereto, and in some, upon both. The following notes dealing with 
various forms of accessions will make this clear. It must be remembered 
that the expression accession” is not confined to physical acquisitions 


Section 63 — Note 1 

1. ( 21) 8 AIR 1921 Mad 627 (628): 70 Ind Cos 367 (DB), Sivananjiah v. Sithy 

Ooudar. # 

2. (’74) 11 Bom H C R A C 32 (33) (DB), Sadashiv Anant v. Vi that Anant. 

( 80> 5 Cal 198 (210, 211) : 6 Ind App 145 : 4 Sar 17 (PC), Raja KishcndaU Ram 
v. Raja Mumtaz Ali Khan. 

3. Mack eld, Roman Law, 155, 156 cited in Broom, A Selection of Legal 
Maxima, 10th Edition, 1939, Page 317. 

4 * (’39) 26 AIR 1939 Mad 684 (685) : 189 Ind Cos 54 (DB), Satyanarayana- 
murthy v. Qangayya. 
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or additions to the mortgaged property but will include also the 
acquisition of an interest in property. 5 

2. Accretions to land.—Where there is an acquisition of land 
from the sea or a river by gradual, slow and imperceptible means, 
there, from the supposed necessity of the case, and the difficulty of 
having to determine year by year, to whom an inch, or a foot, or a 
yard, belongs, the accretion by alluvion is held to belong to the owner 
of the adjoining land. 1 Such an accretion will be an ‘accession’ to the 
adjoining land within the meaning of this section, and if the accession 
is made while the adjoining land is in the possession of the mortgagee, 
the mortgagor will, on redemption, be entitled to such accession also. 2 
Where a village was mortgaged without specification of boundaries and 
subsequently additions to the village were made by the Survey Officers, 
it was held in an old Bombay case, that the mortgagor was entitled on 
redemption to the additions so made. 3 

3. Buildings etc., erected on mortgaged land. — Where 
the owner of mortgaged land himself builds thereon, the maxim quicquid 
plantatur solo solo cedit (whatever is attached to the earth becomes 
part of it) will apply, and the building will become an accession to the 

5. (’31) 1931 Mad W N 595 (597, 598), Ramamurti v. Adenna. (Property when 
mortgaged was inam land — Enfranchisement subsequently — Right acquired by 
enfranchisement is an accession.) 

(’09) 4 Ind Cas 357 (359) (DB) (Mad), Vencatachariar v. Srinivasa Aiyangar. 
(Usufructuary mortgage of an ijara lease for a term — Mortgaged lands in posses¬ 
sion of occupancy tenants — Mortgagee purchasing lands in execution of decree 
for rent — Right obtained by mortgagee is an accession to the mortgaged lands.) 
(’02) 25 All 46 (47) : 1902 All W N 176 (DB). Ajudhia Prasad v. Man Singh. 
(Mortgagee mortgaging his mortgagee-rights and afterwards acquiring the equity of 
redemption in the mortgaged property from his mortgagor — Such acquisition will 
enure for the benefit of the sub-mortgagee.) 

(’24) 11 AIR 1924 Nag 155 (155): 76 Ind Cas 637 (DB), Bliimraja v. Mukundilal. 
(Acquisition of sir rights by mortgagor passes to mortgagee as security.) 

(’14) 1 AIR 1914 All 199 (201) : 23 Ind Cas 864, Mata Persliad v. Gajadhar. 
(Mortgagee acquiring tenancy rights in sir lands.) 

[See/ilso (’09) 3 Ind Cas 395 (397) (DB) (Cal), v. Dinabandhu Patnaik. 
(Usufructuary mortgagee of a village share acquiring by foreclosure an occupancy 
holding mortgaged to him by conditional sale—Mortgagor is entitled to treat the 
holding as an accretion though he has redeemed the usufructuary mortgage 
previously.)] 

Note 2 

1. (’70) 13 Moo Ind App 467 (473) : 5 Beng L R 521 : 14 Suth WRPC 11 (PC), 
Felix Lopez v. Muddjm Moliun Thakoor. (2 Bligh N. R. 147, Rex v. Lord 
Yarborough relied on.) 

(’06) 28 All 256 (260) : 2 All L Jour 821 (DB), Rai Krislian Chandra v. Saidan 
Bibi. (Land is said to be acquired by alluvion wheir it is acquired so gradually 
that one cannot say how much is added at any particular moment of time.) 

(’99) 22 Mad 464 (469) : 26 Ind App 107 (PC), Sri Balasu Ramalakshviavima v. 
Collector of Godavari District. (Gradual alluvion enures to the land to which the 
accretion is made, following the ownership of that land.) 

2. (’14) 1 AIR 1914 Mad 290 (293): 22 Ind Cas 609 (DB), Kannan Nair v. Kam 
maran Nair. 

3. (’74) 11 Bom H C R A C 32 (33) (DB), Sadasliiv Anant v. Vithal Anant. 
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mortgaged property and the mortgagee would he entitled to the security 
of such accession under S. TO. 1 See illustration (b) to that section. 

But the maxim referred to above has no application in this country 
to cases where a stranger builds on the land of another upon a bona 
fide but mistaken belief of title. The rule of law applicable to such 
cases is that the stranger may remove the building erected by him on 
being evicted by the tine owner. 3 Unless and until, therefore, the person 
erecting the building gives up his right to remove the building, it 
cannot be said that it is an accession to the property. If ho gives up 
such right the building will become an accession to the property. 3 The 
question whether he has given up the right and so rendered the building 
an accession will depend upon the facts of the particular case. 4 Where, 
under a contract with the mortgagor, A built a pucca house on the 
mortgaged property, one of the stipulations in the contract being that 
A should live in it for a certain rent as long as the house stood on the 
land, it was held that the house must be regarded as an accession to the 
mortgaged property. 6 

The fact that the person building on the mortgaged land is the 
mortgagee himself does not, it is submitted, make any difference in the 
application of the principles stated above. Prima facie he would also 
be entitled to remove the building unless he has given up such right 
and treated the building as part of his security. If he has so treated it, 
then it will be an ‘accession,’ with the result that he cannot remove it 
but can only enforce his mortgage against it as part of his security and 
claim the costs of the erection, if any, allowable under the second 
paragraph of the section. 


Note 3 

1. ('33) 20 AIR 1933 Lab 771 (773) : 14 Lab 749 : 149 Ind Cas 104 (DB), Amar 
Singh v. Bhagwan Das. 

(’06) 30 Bom 250 (262) : 6 Bom L R 995, N. C. Madeod v. Zissnn Yithal Singh. 
(’02) 29 Cal 803 (808) (DB), Krishna Oopal Sadhani v. A. B. Miller. (Houses 
built by mortgagor on mortgaged property conceded to be accessions to it.) 

(’88) 1 C P L R 38 (39), Bhooresao Khemchand v. Md. Syed Khan. 

[See also (’39) 26 AIR 1939 Cal 275 (277): 181 Ind Cas 867 (DB), Saila Bala v. 
Swoma Moyee. (Additions to tbe mortgaged bouse made by the mortgagor would 
go as security to the mortgagee.) 

(’35) 22 AIR 1935 Rang 522 (522) : 160 Ind Cas 763,Jamini Bala v. Bank of 
Ckettinad, Ltd. (Pucca building erected by mortgagor on mortgaged land after 
demolishing the old semi-pucca building — Mortgagee is entitled to it as 
accession.)) 

2. (’31) 18 AIR 1931 All 277 (280, 284, 285) : 132 Ind Cas 401 : 53 All 334 (FB), 
Nannu Mai v. Ram Chander. (Per Niamtullah, J., and also Per Sulaiman, J.) 

See also Note 1 and Note 22 on S. 51. 

3. (’31) 18 AIR 1931 All 277 (285) : 132 Ind Cas 401 : 53 All 334 (FB), Nannu 
Mol v. Ram Chander. 

4 * P® 1 ) 13 ^ 1931 AU 2? 7 (281) : 132 Ind Cas 401 : 53 All 334 (FB), Nannu 
Mai v. Ram Chander. 

5. (’85) 22 AIR 1935 Rang 420 (422) : 159 Ind Cas 1038 (DB), Chettyar Firm v. 
v. Sexn Htauna. 

[See also (’36) 23 AIR 1936 Rang 65 (66) : 160 Ind Cas 724 : 14 Rang 86 (DB), 
Htaung v. Chettyar Firm. (Per Page, C, on an application tor leave to 
appeal to His Majesty in Council from the decision in A I R 1935 Rang 420.)] 
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In the undermentioned case 0 it was, however, assumed that a stable 
bmlt by the mortgagee on the mortgaged land was an accession to the 
mortgaged property but the mortgagee was allowed to remove the 
building. It is submitted that this view is not correct. 

In the case of machinery brought into a mortgaged building, it 
may not be possible always to treat it as an ‘accession.’ It may be 
necessary in some cases to consider, how far the definition of the 
expression attached to the earth” in S. 3 of the Act will bear upon the 
decision of the question. 7 Where the machinery installed in a building 
is in the nature of a fixture’ thereto (i. e., a thing attached to another 
tiling for the permanent use of the latter) 8 as, for example, an electric 
installation in a building, it will be an ‘accession’ to the building. 11 

4, Tree fallen on land. — Where by natural causes, a tree 
falls on the mortgaged land in the possession of a mortgagee under a 
mortgage under which he is entitled to take the produce of the property 
lor interest, the tree cannot be said to be an addition to the property 
and is therefore not ‘accession’ to the property within the meaning of 
this section. The mortgagee is entitled to it as part of the produce of 
the property. 1 


5. Acquisitions by the mortgagee. — An acquisition made by 
a mortgagee is not necessarily an “accession” to the mortgaged property 
within the meaning of this section so as to entitle the mortgagor to 
claim it on redemption. In order that it may constitute an “accession” 
it must have been acquired in the manner mentioned in S.90 of the 
Trusts Act, 1832. That section runs as follows : 

“Where a tenant for life, co-owner, mortgagee or other qualified owner of 

any property, by availing himself of his position as such, gains an advantage 

^ _ • __ 

6. (’32) 19 AIR 1932 All 500 (502) : 142 Ind Cas 889 (DB), Durga Shankar v. 
Ganga Saliai. 

7. (’39) 26 AIR 1939 Mad 684 (685) : 189 Ind Cas5i(DB), Satyanarayanamurthy 
v. Gangayya. 

8. See Note 6 on S. 3. 

(’33) 20 AIR 1933 Rang 195 (197) : 11 Rang 322 :147 Ind Cas 283 (DB), R. M. P. 
M. Chattiar Firm v. Siemens Ltd. 

(’25) 12 AIR 1925 Rang 250 (251, 252) : 88 Ind Cas 1011 (DB), Veerappa Chetty 
v. Ma Tin. (In this case it was held that the electric machinery in the building 
was not an accession as there was no evidence to show whether it was installed for 
the permanent use.) 

(1880) 50 L J Ch 212 (215) : 16 Ch D 226 (235, 236) : 44 L T 226 : 29 W R (Eng) 
129, In rc Kitchin ; Ex parte Punnett. 

(1866) 36 L J Ch 173 (174) : L R 3 Eq 249 (256) : 15 W R (Eng) 216, CuUwick v. 
Sivindcll. 

(1901) 70 L.JQB 225 (227) : (1901) 1 Q B 205 (207): 83 L T 619 : 47 W R (Eng) 
147 : 17 T L R 88, Monti v. Barnes. 

9. (’35) 22 AIR 1935 Lah 350 (354) : 16 Lah 881 : 156 Ind Cas 795 (DB), Punjab 
cC Sind Bank Ltd. v. Kishen Singh. 

(’33) 20 AIR 1933 Rang 195 (197) : 11 Rang322 : 147 Ind Cas 283 (DB), R. M. P. 
M. Clicttiar Firm v. Siemens Ltd. 

Note 4 

1. (’32) 19 AIR 1932 All 500 (502) : 142 Ind Cas 839 (DB), Durga Shankar v. 
Ganga Sahai. 
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in derogation of the rights of the other persons interested in the property, or 
where any such owner, as representing all persons interested in such property 
gains any advantage, he must hold, for the benefit of all persons so interested, 
the advantage so gained, but subject to repayment by such persons of their due 
share of the expenses properly incurred, and to an indemnity by the same 
persons against liabilities properly contracted in gaining such advantage.” 

In Sorabji v. Dwarkadas 1 it was argued before their Lordships 
of the Privy Council that S.G3 of this Act entitles the mortgagor on 
redemption to treat acquisitions by the mortgagee as accessions to 
the mortgaged property without regard to the question whether the 
mortgagee had any special advantage by reason of his position as 
mortgagee in acquiring them—an element necessary for the application 
of s. 90 of the Trusts Act, 18 S 2 . Their Lordships negatived this contention 
and observed as follows: 


‘‘There is nothing inconsistent with that section (s.90, Trusts 
Act) in the provisions of s. 63 of the Transfer of Property Act, as 
to• accessions to mortgaged property and the terms on which the 
mortgagor may upon redemption obtain the benefit of them. The 
word “accession” is not defined in the Act, but the section deals 
expressly with accessions which have been acquired at the expense 
of the mortgagee and would appear to be clearly applicable to cases 
in which a subordinate tenure has admittedly been acquired by the 
mortgagee as an accession to the mortgaged property. Whether 
the term ‘accession’ as used in this section, should also be held 
to cover acquisitions which the mortgagee has made for his own 
benefit but is bound under S. 90, Trusts Act, to hold for the benefit 

of the mortgagor need not be decided.In the present case 

it is sufficient to say that their Lordships are clearly of opinion 
that S. 63, Transfer of Property Act, cannot be read as entitling 
the mortgagor to recover acquisitions made by the mortgagee for 
his own benefit in circumstances which do not bring him within 
S. 90, Trusts Act.” 

See also the undermentioned cases holding the same view. 2 

Note 5 


1. (’32) 19 AIR 1932 P C 199 (201) : 59 Ind App 366 : 138 Ind Cos 557 (PC) 

(Affirming 113 Ind Cas 887.) ' ' 

2. (’35) 22 AIR 1935 Pat 360 (363): 158 Ind Cas 162 (DB), Parmeshwar v. Ram - 

f. ra fj asad ' (Acquisition of occupancy rights by mortgagee taking advantage of 
his position as mortgagee is an accession.) 

• ( ’p 9) I 6 Pat . 730 (73 °’ 731) : 118 Ind Cas 314 (°B), UogJiab Pande v. 

Ragh° Pande. (Acquisition of occupancy tenure by mortgagee by availing himself 
of hifl position as mortgagee is accession.) 

(’39) 2 6 AIR 1939 Pat 358 (359, 360) : 179 Ind Cas 923, Gaya Prasad v. Ram 
Prasad. (Interest of recorded persons that of tenants-at-will — There is no aoces- 
P^om propert y U mortgagee acquires these plots by buying these 

(’18) 5 AIR 1918 Lah 179 (180) : 1918 Pun Re No. 63 : 44 Ind Cas 266, Girdhari 

a I* Karm Dad - ( Case n °t governed by Transfer of Property Act_ Held 

acquisition not made as a mortgagee is not an accession.) 

R 189 J 1 . 7 , 1, 172 )> Mohanlall v. Chaodhary Pulandar Singh. 
cq tion of a ryoti holding by mortgagee in liis capacity assuoh is an accession.) 
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6. “ During the continuance of the mortgage. ” — The 

section applies only to accessions received during the continuance of 
the mortgage. 1 Where a usufructuary mortgagee of a share of a village 

(’82) 19 AIR 1932 Bom 526 (528, 529): 139 Incl Cas 812 (DB), Kondu v. Mahadeo. 
(Mortgagee of khoti lands purchasing khoti nisbat lands from tenants without khot’s 
permission — Subsequently all rights in equity of redemption sold to mortgagee— 
Lands purchased are to be treated as accretion and vest in mortgagee.) 

(’18) 5 AIR 1918 Bom 152 (153) : 46 Ind Cas 668 (DB), Gopal v. Bhagirthi. 
(Mortgagee of khoti lands purchasing land from occupancy tenants without khot’s 
permission — Lands become accession to mortgaged property.) 

(’73) 10 Bom H C R A C 369 (371) (DB), Bakshiram Gangaram v. Darku 
Tukaram. (Case before the Act — Mortgagee of survey tenure purchasing from 
Government fruit trees in his capacity as occupant by virtue of his mortgage — 
Fruit trees become accession.) 

The following cases must, in view of the above decision of the Privy Council 
be held to be no longer good law : 

(’13) 19 Ind Cas 90(91) (DB)(Cal), Ram Brich Narayan Singh v. Ambika Prosad 
Singh. 

(’20) 7 AIR 1920 Nag 177 (180) : 56 Ind Cas 193, Pyarelal v. Pannalal. 

3. (’21) 8 AIR 1921 Pat 59 (60): 60 Ind Cas 308 (DB), Malieshwar Prasad Singh 
v. Babti Ram Raj. 

4 . See (’25) 12 AIR 1925 Pat 336 (336) : 78 Ind Cas 466 (DB), Ram Rai v. 
Maheshwar Prasad Singh. (This case was a decision after remand in the case 
reported in AIR 1921 Pat 59—Das, J., appears to consider his view in the previous 
judgment erroneous.) 

5. (’24) 11 AIR 1924 Rang 131 (131) : 76 Ind Cas 816, Mating Shwe On v. N. K. 
R. P. Mudaliar. 

(’23) 10 AIR 1923 Rang 127 (127) : 82 Ind Cas 787, Maung Shwe On v. Ponniah 
Mudaliar. 

(’ll) 11 Ind Cas 808 (809) (Low Bur), Tha Dun v. The Zan. 

(’36) 23 AIR 1936 Rang 127 (127, 128) : 162 Ind Cas 383, S. R. M. M. C. T. M. 

Firm v. Ko Po Sin. 

[See also (’17) 4 AIR 1917 Upp Bur 18 (20) : 36 Ind Cas 7 : 2 Upp Bur Rul 110, 
Nga Cho v. Mi Se Mi. (Extension into adjoining private land held, not an 

accession.)] 

Note 6 

1 ( . 31) 18 A ir 1931 All 277 (283) : 132 Ind Cas 401 : 53 All 334 (FB), Nannu 

Malw. Ram Chander. .. . c .., 

(’21) 8 AIR 1921 Mad 627 (628) : 70 Ind Cas 367 (DB), Sivananjiah v. Sithay 
Goudar. (Acquisition by mortgagor after sale under mortgage decree does not 
enure for benefit of auction purchaser at such sale.) 


It has been held by the Patna High Court in the undermentioned 
case 3 that a mortgagee may, if he chooses, keep an acquisition made by 
him taking advantage of his position as a mortgagee, for his own benefit, 
and that the question whether it is to be treated as part of the security 
depends upon the intention of the mortgagee. It is submitted that this 
view is not correct. The case is clearly one governed by S. 90 of the 
Trusts Act, and if the acquisition is one falling within the section, then 
it will be an accession to the mortgaged property quite apart from any 
intention of the mortgagee. 4 It has been held by the Rangoon High 
Court that an extension into adjoining’ Government waste land made 
by the mortgagee is not an accession to the mortgaged property. 6 The 
reason appears to be that such an acquisition was not made by reason 
of his position as mortgagee. 
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took, during the currency of his mortgage, a mortgage by way of 
conditional sale of an occupancy holding of a tenant of the village, but 
subsequent to the expiry of his own mortgage, foreclosed the mortgage 
by conditional sale, it was held that the mortgage by conditional sale 
having been taken during the currency of the mortgage, the right 
acquired by foreclosure of such mortgage must be held to be an 
accession to the mortgaged property and that the mortgagor would 
be entitled thereto on redemption. 2 

7. “Be entitled as against the mortgagee to such 
accession. ” — A mortgagor is not obliged to take an accession to 
the mortgaged property and pay for it. If he wishes to take it he 
must pay the mortgagee the costs of the acquisition if any under the 
second paragraph of the section. 1 It follows that he may give up his 
right to the accession and if he does so he cannot afterwards again 
claim it. Where the mortgagor never treated certain acquisitions as 
accessions or made any claim thereto and allowed the mortgagee to 
remain in possession of the lands as occupancy raiyat, it was held by 
the High Court of Patna that he could not subsequently claim the 
same as accessions. 2 


8. Suit to recover accession to mortgaged property_ 

Nature of -It has been held by the High Court of Lahore in Khan 

Muhammad v. Girdhari Bam 1 that a suit, after redemption, to take 
over accessions to the mortgaged property is not one for redemption 
within the meaning of Art. 148 of the Limitation Act, but is one that 
will be governed by Art. 144 of that Act. Chevis, J., observed : 

“The law is that the mortgagor is upon redemption entitled 
(not obliged) to take over the accession, and if he desires to take it 
over he must pay the cost of acquisition. Only one redemption is 
spoken of. There may, I conceive, be cases in which the mortgagor 
is entitled to redeem first, and to take over the accessions laler 
on, e. g., see Bam Brick Narayan Singh v. Ambika Prasad 
Singh - a case in which it appears that plaintiff only became 
aware of the accessions after redeeming and re-taking possession. 
But what is redeemed is the property mortgaged. What was 
mortgaged in this case did not include the occupancy rights now 
in question, and though plaintiff had a right to take over these 
rights at redempt ion I conceive that taking over these rights 

COllU C HR Mt KetH v - - 

' 01 ° P _P R 169 M °hanlall v. Chaodhary Pulandar Sinah (In this 

f “ n!Uli0nal ^ b6 '° re ‘ he of the «- 

Note 7 

VrdLri^. 1917 ^ 430 (481) *’ 42 Cas 468 * Khan Muhammad v. 

1926 ^ 572 (5?4) : 97 lDd CaS 169 < DB >‘ *«,* v. 

Note 8 

' 'll! 1917 Lah 430 (431 ’ 482 > : 42 Ind Cas 468 - 

(18) 19 Ind Cas 90 (92) (DB) (Cal). 
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would have been, not part of the actual redemption, but an 
optional right which by law goes along with the right of 
redemption. I hold, therefore, that when a mortgagor after 
redemption, sues to take over accessions his suit is not really one 
for redemption. The redemption is already complete, everything 
that was once mortgaged having been already redeemed. The 
redemption being already complete the relationship of mortgagor 
and mortgagee no longer subsists, and the subsequent suit for 
accessions is not a suit against a mortgagee, and Art. 148 is not, 
in my opinion, applicable.” 

The decision, it is submitted, does not take notice of the provision in 
the section that the costs are to be paid “as an addition to the principal 
money.” In other words the costs are to be regarded.as part of the 
“amount due on the mortgage” which must be paid before redemption. 

9. Costs of acquisition _The second paragraph of the section 

provides for the payment by the mortgagor of the costs of the acquisition 
of an accession in two cases — 

(1) where the accession has been acquired at the expense of 

the mortgagee and is capable of separate possession and 
enjoyment without detriment to the principal property and 

(2) where such separate possession and enjoyment is not possible, 

but the acquisition was made with the assent of the mortgagor 
or was necessary to preserve the property from destruction 
forfeiture or sale. 1 

The question whether a particular accession is capable of separate 
possession and enjoyment without detriment to the principal property 
must be decided with reference to the facts of each case. It has been 
held in the undermentioned cases 2 that a building or a grove which was 


Note 9 

1. (’30) 17 AIR 1930 Rang 63 (63, 64) : 126 Ind Cas 538 : 8 Rang 233 (DB), Ma 
E v. Maung Po Ko. 

(’26) 13 AIR 1926 All 67 (68) : 88 Ind Cas 908 : 48 All 70 (DB), Nagcshwari Rai 
v. Nand Lai. 

(’25) 12 AIR 1925 All 427 (429) : 47 All 582 : 87 Ind Cas 477 (DB), Parmanand 
v. Matadin. (Grove planted with the consent of the mortgagor—Latter must pay 
for it.) 

2. (’31) 18 AIR 1931 All 277 (283, 284, 287) : 53 All 334 : 132 Ind Cas 401 (FB), 
Nannu Mai v. Ram Chander. (Per Sulaiman, J., and Per King, J. —AIR 1925 
All 427 followed; AIR 1928 All 381 not approved.) 

(’99) 22 All 83 (86) : 1899 All W N 189, Zubeda Bibi v. Sheo Charan. (Grove.) 

(’83) 1883 All W N 208 (208) (DB), Sanmio v. Abdul Wahid. (Building.) 

(’26) 92 Ind Cas 262 (262, 263) (Oudh), Jahangir v. Ram Harakh. (Grove.) 

(’30) 17 AIR 1930 Rang 63 (64) : 126 Ind Cas 538 : 8 Rang 233 (DB), Ma E v. 
Maung Po Ko. (Fruit trees.) 

(’26) 13 AIR 1926 All 67 (68) : 88 Ind Cas 908 : 43 All 70 (DB), Nageshwari Rai 
v. Nand Lai. (Grove.) 

(’29) 116 Ind Cas 894 (895) (DB) (Lah), Moliindar Singh v. Eira Singh. (Con- 
struction of a large building after pulling down greater portion of the old building 
which was not in a dilapidated condition.) 
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an accession to the lancT was not capable of such separate possession 
and enjoyment and if the construction or the planting of the grove was 
not made with the mortgagor’s assent and was not necessary for the 
preservation of the principal property the mortgagor was not bound to 
pay any costs to the mortgagee on redemption. The contrary view held 
in some cases, namely that a grove planted 3 or a house built 4 on the 
mortgaged land is capable of separate possession and enjoyment within 

the meaning of this section, is, it is submitted, not correct. A well newlv 

* 

constructed on the mortgaged land by the mortgagee cannot be said to 
be capable of separate possession and enjoyment within the section. 
Nor can it be said that its construction is necessary to preserve the 
property from destruction or deterioration. Consequently, unless it is 
constructed with the mortgagor’s consent, it should be delivered over 
to the mortgagor on redemption, and he is not bound to pay the 
cost thereof. 5 Where an old well on mortgaged land which had been 
rendered useless from natural causes, was repaired by the mortgagee 
with the mortgagor’s consent, it was held in the undermentioned case 6 
that the new well may be looked upon as an accession to the mortgaged 
property and that the mortgagee can claim the amount spent therefor. 

10. Consent of mortgagor may be oral. — The consent of 
the mortgagor spoken of in the second paragraph of the section, mav be 
oral or even tacit. 1 


<’15) 2 AIR 1915 All 99 (100) : 37 All 81 : 26 Ind Cas 521 (DB), Iiupan Singh v. 

iyhampa Lai. (Mortgagee constructing new room in place of old dilapidated 

room is entitled to be reimbursed, but is not entitled to costs of anv additional 
rooms built by him.) 

[See also ('25) 12 AIR 1925 All 427 (429) : 87 Ind Cas 477 : 47 All 582 (DB) 

Parmanand v. Mata Din. (Grove planted with consent of mortgagor—Latter 
must pay the costs.) 

(’66) 1 Agra 281 (281) (DB), Bahadoor Khan v. Kora Mull. (Usufructuary 
mortgagee of a share in a joint estate is not entitled to the trees planted by him 

in the Yet a9 S C ° parCener in the e3tate he is entitled to a share 

[But see (’12) 16 Ind Cas 635 (638) (All), RahamatuUah Beg y. Yusuf Ali 
(Where an addition to a building is an accession, mortgagee who made the 
addi ion without the mortgagor’s consent is entitled to the ™lue thereof if the 

f l im P rov6ment reasonably made for the benefit of the property 
increasing its selling value.)] prupeny 

<2 * Z11Z 3S AT : 43 AU 638:61 “»- «■ 

W " S In 2SU 

morteaged lMd was “ 10 be w - 

-Accession is capable of separate enjoyment.) ° 8 

‘ COS) 17AU“m IMS An w 

*' ( ' 22) 9 AIB 1922 N “ e 262 < 2fla > • 382, Rambus v. Laxminaray o„. 

T.P.88. 
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a [63 A. ( 1 ) Where mortgaged property in posses- 
improvements to sion ot the mortgagee has, during the 
mortgaged property, continuance of the mortgage, been 

improved, the mortgagor, upon redemption, shall, in 
the absence of a contract to the contrary, be entitled 
to the improvement; and the mortgagor shall not 
save only in cases provided for in sub-section ( 2 ), be 
liable to pay the cost thereof. 

( 2 ) Where any such improvement was effected 
at the cost of the mortgagee and was necessary to 
preserve the property from destruction or deteriora¬ 
tion or was necessary to prevent the security from 
becoming insufficient, or was made in compliance 
with the lawful order of any public servant or public 
authority, the mortgagor shall, in the absence of a 
contract to the contrary, be liable to pay the proper 
cost thereof as an addition to the principal money 
with interest at the same rate as is payable on the 
principal, or, where no such rate is fixed, at the rate 
of nine per cent, per annum, and the profits, if 
any, accruing by reason of the improvement shall be 
credited to the mortgagor.] 

a. Section 63A was inserted by S. 27 of tbe Transfer of Property (Amendment) 
Act, 1929 (XX of 1929). 

Synopsis 


1. Scope of the section. 

2. Improvement by auction- 

purchaser in execution of 
mortgage decree. 

3. Nature of improvement for the 

cost of which the mortgagee 
is entitled. 

4. “Contract to the contrary.” 


5. “The mortgagor shall be liable 

to pay the proper costs thereof.” 

6. “ As an addition to the principal 

money.” 

7. Interest on costs. 

8. Re-valuation of improvements at 

the time of execution of decree 
for redemption. 


Other Topics (miscellaneous) 

Costs of improvements from whom recoverable. See Note 5. 
Improvements by private purchaser from prior mortgagee 
— Right to claim costs of improvement. See Note 2. 


1. Scope of the section _This section is new and was inserted 

by the amending Act of 1929. 

Before the introduction of this section there was a difference of 
opinion as to whether a mortgagee who had effected improvements on 
the mortgaged property was entitled to claim the costs thereof from 
the mortgagor. According to one set of cases, the mortgagee was not 
entitled to charge or to obtain any compensation for improvements 
effected by him unless such improvements constituted necessary repairs 
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of the property or were necessary for the preservation of the property. 1 
In another class of cases 2 following English decisions 3 it was held that 
a mortgagee was entitled to a charge for improvements if they were 
reasonable. In some cases 34 the value of improvements was allowed 
to the mortgagee by custom.. According to the English law as 
summarised by Fisher on Mortgage : 

“The improvements must always be reasonable having regard 
to the nature and value of the estate: for, if it were not so, a 
weapon would be put in the mortgagee’s hands with which he 


Section 63A — Note 1 

1. (’96) 19 Mad 327 (329) (DB), Arunachella Chetti v. Silhayi Animal. (Expendi¬ 
ture not within S. 72 cannot be allowed as improvements.) 

(’67) 2 Agra 187 (187) (DB), Ameer-ool-lah v. Ram Dass. (Expenditure for 
improvements not being necessary repair not allowed.) 

( 92-96} 2 Upp Bur Rul 548 (549), Mating 0 v. Maung San Ko. (Expenditure for 
improvements not being necessary for preservation of property not allowed.) 

(’22) 9 AIR 1922 All 405 (407) : 44 All 708 : 68 Ind Cos 261 (DB), Amba Prasad 
v. Wahid Ullah. (Improvements not being repairs—Expenditure not allowed.) 
(’69) 5 Bom H C R (A C) 116 (117) (DB), Ragho v. Anaji. 

( 83) 1883 All W N 208 (208) (DB), Sammoo v. Abdul Wahid. (Improvements not 
necessary for maintenance or preservation of property—Costs not allowed.) 

( 24) 11 AIR 1924 All 47 (48) : 73 Ind Cas 985 (DB), Chhammulal v. Bhajan 
Lai. (Improvements not falling within S. 72, Cl. (b)—Costs not allowed.) 

2. (’18) 5 AIR 1918 Bom 84 (85): 47 Ind Cas 751: 43 Bom 69 (DB), Nijalingapva 
v. Chanabasawa. (Mortgagee in possession effecting lasting improvements.) 

(’30) 17 AIR 1930 Oudh 337 (338) : 126 Ind Cas 397 (DB), Qasim Bux v. Bhag - 
wandeen. (Usufructuary mortgage of house — House in precarious condition and 
mortgage deed authorising mortgagee to rebuild it if it fell in the rains — House 
falling and mortgagee rebuilding the former katcha house in more substantial 

manner with pucca materials, the house being of the same size and pattern_ 

Mortgagee must be allowed reasonable cost of improvements.) 

(’22) 70 Ind Cas 1 (3) (Pesh), Jit Singh v. Gurdit Singh. 

(’12) 16 Ind Cas 635 (638) (All), Rahamtullah Beg v. Yusuf Ali. (Lasting improve¬ 
ments reasonably made for the benefit of the property, which added to the selling 
value of the property.) b 

(’28) 15 Am 1928 Bom 150 (152) : 52 Bom 307 :109 Ind Cas 532 (DB). Ramappa 

y. Yellappa. (Amount spent on improvements five times the mortgage amount— 
Claim was not allowed.) 

f'2l! nm loot n 25 a™t PP 241 (p C) ' Kadir Moidi " v - Nepean. 

( SiT,“ !f ’• 2511:46 Bom 1801:64 ind c “ 16 <m». 

jmft i Bo 1 m B HCRACl 1 09 ggfSS ‘I®’' TUk r m V ' CHnt0 SakUaram - 

V rci, o * Vi™H5)(DB), Mancharsha Ashpandiarji v. Eatnrunisa 

[ l* a r lS0 J 1925 0u <* 685 (686) : 88 Ind Cos 474, Gauri Stonk^v 

(Mortgagee of the katchha structure cannot convert it into pucca 

top—ts ) “““* 0f the ffi0rt8a « M ' “ d d °““ d -w-to lor Z 

1929 0udh 61 (62) : 54 Iod c “ 112. Wilayat Huxain v. Zamani 

^d 3 , 1 Lt (E ” e) 308 (810 ' 811 ' 812): 21 ch D 469 < 478 ' 479) ; 47 L T 604, 

ffi 1 88W r R <- 8 » 841 < 844) . »«<*«•» V. Sevmoako EUate Co. 

Polu l y ( 9, la °) : 1 Dr * Sm 888 : 4 L T (N s) 45 : 7 Jur (N S) 206, 

<418) (DB)l UnKian '■ 

IT" *' “ “ 
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Note 1 


might greatly clog the right of redemption, which lie has no right 
to make more expensive than is necessary to keep the estate in 
good repair and working order and to protect the title.” 

This section is based on the view so expressed above. In their report, 
the Special Committee after referring to the above cited passage from 
Fisher on Mortgage observed as follows : 

“ We prefer to ailopt in India the view summarised in Fisher on Mortgage 
except that we do not consider it desirable to leave it to the Court to determine 
in each case what improvements are reasonable and what not. We accordingly 
propose to have a uniform and definite rule, namely, that no mortgagee shall 
be entitled to charge for any improvements unless they are made to preserve 
the property from destruction or deterioration or unless they are necessary to 
prevent the security from becoming insufficient or made in compliance with 
the lawful order of any public servant or public authority. We accordingly 
propose to add a new S. 63A dealing with improvements. We have throughout 
guarded the right of private contract.” 

This section has no application to the Punjab to which province 
this Act has not been extended. In some early decisions 4 it was held in 
cases arising in that province thAt a mortgagee in possession was not 
entitled to compensation for the improvements he had effected without 
the consent of the mortgagor. But in later decisions 6 it was held that 
the mortgagee in possession was entitled to be paid at the time of 
redemption the amounts spent by him on such improvements provided 
the sum spent was not unreasonable and the improvements had increased 
the value of the property. In Ramsaran Das v. Bhagwan Singh* it 
was observed that there was “nothing but ordinary justice that the 
increase in the price of the property should not go into the pocket of 
the mortgagor without his reimbursing the mortgagee whose money 
was instrumental in raising the price of the property.” 

After the introduction of this section in the Act the decisions of 
the Lahore High Court have been in conformity with the provisions of 
this section. 7 

4. (’88) 1888 Pun Re No. 123, p. 334 (335), Ladha Mai v. Jagannatli. 

('96) 1896 Pun Re No. 67, p. 192 (198), Sher Singh v. Nihalu. 

(1900) 1900 Pun L R No. 30, p. 135 (136), Lakhu v. Sundar Das. 

(•03) 1903 Pun L R No. 33, p. 143 (145), ML Bhagwanti v. Mela Mai. 

(’09) 4 Ind Cas 939 (940) (Lah), Mohan v. Dialu. 

5. (’19) 6 AIR 1919 Lah 398 (399) : 1919 Pun Re No. 78 : 52 Ind Cas 862, Rikhi 
Kesh v. Juala Sahai. (Improvements enhancing value and costs not making 
redemption difficult—Mortgagee is entitled to such costs.) 

(’23) 10 AIR 1923 Lah 587 (588, 589): 75 I.C. 183 (DB), Labhu Ram v. Abdulla. 
(’29) 16 AIR 1929 Lah 509 (509): 115 Ind Cas 852 (DB), Iradat Elian v. Muham¬ 
mad Shafi. 

(’98) 1898 Pun Re No. 18, p. 43 (45), Beli Ram v. Chuha Ram. 

(’29) 16 AIR 1929 Lah 516 (518) : 117 Ind Cas 84 (DB), Sundar v. Kamun. 

(’12) 17 Ind Cas 243 (244) (Lah), Ram Ditta Mai v. Karam Devi. 

[See also (’92) 1892 Pun Re No. 91, Aziz Din v. Sham Das. (Suit for pre-emption 
_ Court has power to award compensation to vendee for improvements made in 

good faith.)] 

6. (’28) 15 AIR 1928 Lah 160 (161) : 106 Ind Cas 303 (DB). 

7 . (’34) 21 AIR 1934 Lah 242 (243): 149 Ind Cas 969, Pal Singh v. Bhola Singh. 
(Mortgagee is not entitled to compensation for the “ kacha ” kotha built by him on 
the mortgaged property—He can only remove the material.) 
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2. Improvements by auction purchaser in execution of 
mortgage decree. — An auction purchaser in execution of a decree 
under a prior mortgage to which the puisne mortgagee was not a party, 
cannot claim the amount spent by him on improvements, firstly, 
because he is not in the position of a mortgagee in possession and 
secondly, because the improvement cannot be said to be effected during 
the continuance of the mortgage. 1 The position of a private purchaser 
from the prior mortgagee is however different. He enters into the shoes 
of his vendor. 2 


3. Nature of improvement for the cost of which the 

mortgagee is entitled -In order that a mortgagee may be entitled 

to the costs of an improvement made by him on the mortgaged property 
it must be shown that — 


(1) it was necessary to preserve the property from destruction or 

deterioration, or 

(2) it was necessary to prevent the security from becoming 

insufficient, or 

(3) it was made in compliance with the lawful order of any public 

servant or public authority. 1 

The object of the restriction is to prevent the mortgagee from improving 
the property in such a way as to make it utterly impossible for the 
mortgagor, with his means, ever to redeem it ; in other words, from 
“improving the mortgagor out of his estate.” 2 


4. “Contract to the contrary. ’’ — The right of the mortgagor 
to the improvement and the right of the mortgagee to the costs thereof 
are subject to any contract entered into by the parties in respect thereof. 
Thus, if a mortgagor has agreed to become liable for the costs of any 
improvement that the mortgagee might make, he would be so liable 
even though the improvem ents are not of the nature referred to in 

r39) 26 AIR 1939 Lah 129 (134) : 187 Ind Cas 705 (DB), Suraj Mai v. Chander 
BAan. (Mortgage deed providing that mortgagees were entitled to effect repairs 
mortgaged property on failure to do so by mortgagor, in case property fell 
into ruins or was destroyed on account of some unexpected calamity—Repairs not 
shown to have been effected after property had fallen into ruins or had been des¬ 
troyed—No loss of income proved—Mortgagees held not entitled to sum spent on 
improvements.) * 

Note 2 

1 ’ 18 A1R 277 * 286, 289 ^ ; 53 ^ 334 : 132 Ind Cas *01 (FB), 

Nannu Mai v. Rain Chander. ' 

(’22) 9 AIR 1922 All 104 (105) : 44 All 418 : 65 Ind Cas 841 (DB), Budhi Lai v. 
Admmtatrator.Qeneral, Madras. ^ v. 

* 97 | 2< J ^ 120 (123 ' 124) (r>B) ’ ■ Ban ^ a ^ Chetiiar v. Parthasarathi Naicker. 

sL$l 3 L I a ?Zi L * h 430 (481): 7 Lah 212:94 Iod C “ 152 «“»■ *«« 

Note 3 

bL»! 28 A1Ii 1933 Lah 129 (1S4): 187 Ind Caa 788 (OB), Surajmal v. Chander 
tod’ L“) 6 (248) :49 ER 820:12 LJ Ch 309, Sandon v. Hoaxer. ,P er 
2. See ato (-76) 1876 Pun Re No. 119, Oakham v. Bndha. 


Section 63A 
Notes 2-4 
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Notes 4-6 


sub.s. (2) of this section. 1 Again, if the mortgagor binds himself to pay 
only for certain specified improvements, the mortgagee will not be 
entitled to the costs of other improvements even though they may be 
of the nature referred to in the sub-section. 2 The question whether 
there is a contract to the contrary and what is its nature depends upon 
the facts and circumstances of each case. Where under the mortgage 
agreement the mortgagor made himself liable for reasonable improve- 
ments by the mortgagee, it was held that this condition did not justify 
the demolition and rebuilding of a house at a cost equal to several times 
the mortgage-debt. 3 A\here the mortgagor agreed in the mortgage-deed 
that if the mortgagee constructed wells on the land he would recoup 
the mortgagee the costs thereof, but the mortgagee after having 
constructed wells in a portion of the property purchased such portion 
himself, it was held that the contract did not contemplate the mortgagee 
himself purchasing the land and that it would be inequitable to allow 
the mortgagee to have the benefit of the wells and also to claim the 
costs thereof from the mortgagor. 4 


5. “The mortgagor shall be liable to pay the proper 
costs thereof.’’ — The expression “mortgagor” would include his 
representatives. (See section 59A.) 

In two cases before the introduction of this section, the question 
was raised before the Bombay High Court as to whether a person on 
whom the mortgage was not binding was liable to pay compensation to 
the mortgagee for improvements. In the undermentioned case 1 where the 
mortgagee from a Hindu widow for no necessity, effected improvements 
on the mortgaged property it was held that he was not entitled to claim 
from the reversioner any amount for the costs of the improvements. 
It was further held that the mortgagee could not even remove the 
materials of the building he had erected. In a later case, 2 however, it 
was held that the reversioner would not be entitled to the improvements 
unless he compensated the mortgagee therefor, and that if the reversioner 
did not wish to make the compensation, the mortgagee was entitled to 
remove the building erected by him. 

6. “As an addition to the principal money.’’ —Before this 

$ 

section was introduced it was held that the costs of improvement cannot 
be brought under the expression “amount due on the mortgage” within 


Note 4 

1. (’22) 9 AIR 1922 Lab 252 (254) : 66 Iud Cas 755 (DB), Kirpa Ram v. Jowanda 
Mai. 

(’90) 14 Bom 28 (30) (DB), Sakharamshct v. Amlha Devji Gaiidhi. 

2. See (’06) 9 Oudh Cas 18 (24, 25) (DB), Thakur Jawahir Singh v. Thakurain 
Sardar Knar. 

3. (’20) 7 AIR 1920 Lab 28 (29) : 59 Ind Cas 764 (DB), Surapu v. Detvan Chand. 

4. (’06) 28 All 593 (596, 599) : 1906 All W N 150 (DB), Bhora Thakur Das v. 
Collector of Aligarh. 

Note 5 

1. (’08) 32 Bom 32 (36) : 9 Bom L R 1181 (DB), Vrijbukhandas v. Dayaram. 

2. (’23) 10 AIR 1923 Bom 385 (386) : 47 Bom 696 :72 Ind Cas 626 (DB), Siddappa 
v. Pandurang Vasudev. 
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the meaning of S. 83. 1 The provision in this section that the costs of the 
improvement are to be regarded as an addition to the principal money 
now makes it clear that such costs will be included in “the amount due 
on the mortgage.” 

7. Interest on costs. — In a case before this section was 
introduced their Lordships of the Privy Council disallowed interest on 
the costs of improvement. 1 See also the undermentioned cases.'-’ The 
section now makes it quite clear that the mortgagee is entitled to interest 
on the costs of the improvement in cases where such costs are allowable 
to him under sub.s. (2). 3 Where the mortgagor agreed to pay interest on 
the costs but the rate of interest was not fixed it was held in the 
undermentioned case, 4 which was decided prior to the introduction of 
this section, that the intention of the parties was that reasonable interest 
should be charged and not at the rate at which it was to be paid on the 
principal. Under the present section this decision cannot be good law. 

8. Re-valuation of improvements at the time of execution 
of decree for redemption. — It has been held by the High Court 
of Madras in the undermentioned cases 1 that though a decree for 
redemption fixes the value of improvements made by the mortgagee, a 
re.valuation of such improvements can be made at the time of execution 
of the decree if circumstances show that the value has increased or 
decreased subsequent to the decree. The decisions rest on the view that 
the relation of mortgagor and mortgagee continues notwithstanding the 
decree, until it is fully executed, and the mortgagor has a right to ask 
for a revision of the amount awarded by the decree, if such revision is 
rendered necessary by events that have occurred since the decree. 


Note 6 

1. (’19) 6 AIR 1919 Mad 272 (272) : 52 Ind Cas 834 (DB), Mooriath Variath v. 
Kunji Nangayaramma. (AIR 1917 Mad 619 followed.) 

(’17) 4 AIR 1917 Mad 619 (620) : 32 Ind Cas 861 (862) (DB), P. T. Chamx v. A. 
Ana Pattar. 


Note 7 

1. (’96) 23 ^! 228 (247, : 22 Ind App 183 (PC), Kishori Mohun Roy v. Ganna 

Baku Debi. ‘ 

2. (’23) 10 AIR 1923 Lah 309 (310) : 75 Ind Cas 667, Ramji Lai v. Shibba. 
(Interest on the cost of repair not allowed as there was no provision for such 
interest in the mortgage deed.) 

(’93) 1893 Pnn Re No. 67 Page 297 (803), PrabhDial Singh v. Bhai Sawaya Singh. 
(Interest on such sum will not be allowed, where the amount, together with 
interest, considerably exceeds the value of improvements, so as to improve the 
mortgagor out of his estate.) 

3 iimMn 7 AIR 1940 Lah 199 (2 ° 0): 188 Ind Ca3 670, W<lSU Ram v ' Mohammad 

4. (’15) 2 AIR 1915 Lah 331 (332) : 28 I.C. 875, Thahur Das v. ML Nandi Bau 


Note 8 

.(’97) 20 Mad 124 (128) (DB), Krishna Patter v. Srinivasa Patter . (Value o 
improvements decreasing because the trees were in want of water— The loss held 
Bnouia tall on the mortgagee.) 

^ f 87 Ramunni v. Shanku. (A mortgagee in possession ii 

token and^tb ’ “.IF* * Pt ° Ved ’ the “ ort ^ r * entStoha^ac^un 

token and the value of the damage deducted from the mortgage debt.) 


Section 63A 
Notes 6-8 
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64 . Where the mortgaged property is a lease, 
Renewal of mort- [* * *] a and the mortgagee obtains a 
gaged lease. renewal of the lease, the mortgagor, 

upon redemption, shall, in the absence of a contract 

by him to the contrary, have the benefit of the new 
lease. 


a. The words “for a term of years” were omitted by Section 28 of the Transfer 
of Property (Amendment) Act, 1929 (XX of 1929). 

Synopsis 


1. Legislative changes. 

2. Principle of the section. See 

Note 2 on Section 71. 

3. “Obtains a renewal.” 


4. “Contract to the contrary.” 

5. Mortgagee of land obtaining 

re-settlement from Govern¬ 
ment in his favour. 

6. Costs of renewal. 


1. Legislative changes. — The words “for a term of years,” 
after the word “lease” have been omitted from this section by S.28 of 
the Transfer of Property (Amendment) Act, 1929, as being unnecessary. 

2. Principle of the section. — See Note 2 on Section 71. 

3. “Obtains a renewal.” — The fact that the mortgagee was 
forced to renew the lease and that there was no collusion between him 
and the landlord does not prevent the application of the section. 1 

The section must be applied so as not to conflict with S. 9 of the 
Agra Rent Act (XII of 1881) and S. 20 of the Agra Tenancy Act (II of 1901). 2 
Where an occupancy tenant had made a usufructuary mortgage of his 
holding, there being an arrangement between himself and the mortgagees 
as to the payment of rent, and the rent fell into arrears, in consequence 
of which the landlord determined the tenancy and ejected the tenants 
and granted a new lease to the mortgagees, it was held that the 
mortgagor’s attempt to treat the new lease as one for his benefit was 
really asking in effect for the transfer of the lease to himself, that this 
was prohibited by S. 9 of the Agra Rent Act, 1831, and that the mortgagor 
could not get the benefit of the lease. 8 

4. ‘‘Contract to the contrary.” — The mortgagor can claim 
the benefit of the renewed lease, only if there is no contract to the 
contrary. In the absence of any such contract the section says that the 
mortgagor shall be entitled to the renewed lease. In the undermentioned 
case 1 Mookerjee, Acting C. J., however, expressed the opinion following 
English decisions that there is only a presumption that the mortgagee 
acquires the renewal of the lease for the mortgagor’s benefit, that such 

Section 64 — Note 3 

1. (’01) 6 Cal W N 372 (374, 375) (DB), Baijnatli Singh v. Harikishen Bhagat. 

2. Now See S. 23 of the Agra Tenancy Act, III of 1926, and S. 33 of the U. P. 
Tenancy Act, XVII of 1939. 

3. (’05) 2 All L Jour 583 (584, 585) (DB), Kehar v. Hasan Ali. (Section 64 of 
the T. P. Act, held, had no application.) 

Note 4 

1. (’21) 62 Ind Cos 692 (694, 695) (DB) (Cal), Abbas Ali v. Salimuddin. 
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presumption might be rebutted, and that where a new lease was obtained 
bona fide by the mortgagee after giving all parties interested notice 
and an opportunity of renewal, such new lease is not for the benefit of 
the mortgagor. It is submitted that this view is against the terms of 

the section. 

5. Mortgagee of land obtaining re-settlement from 
Government in his favour. — In Khi&rajmttl v. Daim their 
Lordships of the Privy Council observed, that the renewal by the 
mortgagee of the ■patta for the mortgaged land or the making of a new 
settlement with the Government does not alter the real title to the 
land and that the mortgagor will be entitled to redeem the land so 
settled. The same principle will apply where the mortgaged land is 
inam land and is resumed by the Government. Where an inavn. land 
is resumed, the resumption has merely the effect of converting the land 
from a service tenure into land liable to pay assessment to Government. 
The mortgagor is, therefore, entitled to the land on redemption. 2 

6. Costs of renewal. — This section does not say anything 
about the liability of the mortgagor to pay the costs of renewal of the 
mortgaged lease. Under the English law, such costs must be paid by 
the mortgagor with interest, 1 such interest being regulated by the 
interest payable on the money originally lent. 3 Under S. 72 cl. (e), a 
mortgagee of a renewed lease may spend money for the renewal of the 
lease, and add the costs to the principal money due to him. See Notes 
under that section. 


65 . the absence of a contract to the con- 
impiied contracts trary, the mortgagor shall he deemed 
by mortgagor. to contract with the mortgagee — 

(a,) that the interest which the mortgagor 
professes to transfer to the mortgagee 


Note 5 


1. (’05) 32 Cal 296 (312): 32 Ind App 23 (PC). 

2. ('12) 16 Ind Cos 348 (349): 36 Bom 539 (DB), Gurbasappa Sangappa v. Ranga 
VenkaUsh. 


(1862.65) 1 Bom H C R 22 (25, 26), Fis/mu Trimbak v. Tatia Pant. 

(’85) 9 Bom 419 (421) (DB), Qangabai v. Kalapa Dari. 

(’66) 1 Agra 15 (15, 16) (DB), Ram Dial v. Shah Bax Khan. 

(1900) 24 Bom 482 (483): 2 Bom L R 211 (DB), Bhima Nartapa v. Raghavendra- 
charya. 


Note 6 


1. (1676) 22 E R 1026 (1026), Rushtvorth's case. 

(1688) 2 Vern 84 : 23 E R 664, Manlove v. Bale. 

(1809) 12 R R 14 (16) : 1 Ball & B 202, Hamilton v. Denny. 

(1747) 26 E R 1098 (1099) : 3 Atk 518, Godfrey v. Watson. 

[Se« (1787) 29 E R 135 (138): 2 Bro C C 243, Stone v. Theed. (Apportionment of 
the oast of renewal.) 

(1814) 12 R R 119 (123) : 2 Ball & B 548, Stubbs v. Roth. 

(1728) 24 E R 811 : 2 P Wms 456, .Addis v. Clement. (Interest on cost not 
allowed.)) 

2. (1857) 145 E R 964 (984) : 2 Anst 551 : 3 R R 628, Woolley v. Drage. 


Section 64 
Notes 4-6 
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subsists, and that the mortgagor has power 
to transfer the same; 

0>) that the mortgagor will defend, or if the 
mortgagee be in possession of the mort¬ 
gaged property, enable him to defend, the 
mortgagor's title thereto: 

(*-) that the mortgagor will, so long as the mort¬ 
gagee is not in possession of the mortgaged 
property, pay all public charges accruing 
due in respect of the property; 

(d) and, where the mortgaged property is a lease 
•[***], that the rent payable under the lease, 
the conditions contained therein, and the 
contracts binding on the lessee have been 
paid, performed and observed down to the 
commencement of the mortgage: and that 
the mortgagor will, so long as the security 
exists and the mortgagee is not in posses¬ 
sion of the mortgaged' property, pay the 
rent reserved by the lease, or, if the lease 
be renewed, the renewed lease, perform the 
conditions contained therein and observe 
the contracts binding on the lessee, and 
indemnify the mortgagee against all claims 
sustained by reason of the non-payment of 
the said rent or the non-performance or 
non-observance of the said conditions and 
contracts: 

(e) and, where the mortgage is a second or 

subsequent incumbrance on the property, 
that the mortgagor will pay the interest 
from time to time accruing due on each 
prior incumbrance as and when it becomes 
due. and will at the proper time discharge 
the principal money due on such prior 
incumbrance. 

V * * *] 

The benefit of the contracts mentioned in this 
section shall be annexed to and shall go with the 
interest of the mortgagee as such, and may be enforced 
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by every person in whom that interest is for the whole 
or any part thereof from time to time vested. 

a. The words “for a term of years” were omitted by Section 29 of the Transfer 

of Property (Amendment) Act, 1929 (XX of 1929). 

b. Certain words were omitted, i&id. These were as follows : 

“ Nothing in clause (c), or in clause (d), so far as it relates to the payment of 
future rent, applies in the case of an usufructuary mortgage." 


Synopsis 


1. Analogous law. 

2. Legislative changes. 

3. Scope of the section. 

4. Clause (a). 

5. Clause (b). 

6. Clause (c). 

7. Clause (d). 


8. Clause (e). 

9. In the absence of a contract to 

the contrary. 

10. Remedies of mortgagee on 

breach of the implied contracts 
under this section. 

11. Benefit of contract goes with 

mortgagee’s interest. 


Other Topics (miscellaneous) 


Covenants referred to in the section 
whether run with land. See Notes 1 
and 11. 

Doctrine of estoppel and covenant for 
title—Distinction. See Note 4. 

Implied covenants by mortgagor. 

Covenant for defence of title. See 
Note 5. 

Covenant in cases of mortgage of 
leaseholds. See Note 7. 


Covenant for payment of public 
charges. See Note 6. 

Covenant for title. See Note 4. 

Covenant to discharge prior iucum- 
brances. See Note 8. 

Statutory covenants subject to contract. 

See Note 9. 

* 

Substituted security. See Note 10. 


1. Analogous law. — The provisions in els. (a) and (cl) of this 
section correspond to the provisions of S.7 of the Conveyancing and 
Law of Property Act, 1 S 81 (44 & 45 Viet., C. 4l), now reproduced in 
S. 76, sub-s. (l), els. (c) and (d) respectively of the Law of Property Act, 
1925 (15 Geo. v, ch. 20), which run as follows: 

“Section 76. (1) In a conveyance there shall, in the several cases in this 
section mentioned, be deemed to be included, and there shall in those several 
cases, by virtue of this Act, be implied, a covenant to the effect in this section 
stated, by the person or by each person who conveys, as far as regards the 
subject-matter or share of subject-matter expressed to be conveyed by him, 
with the person, if one, to whom the conveyance is made, or with the persons 
jointly, if more than one, to whom th*e conveyance is made as joint tenants, 
or with eaoh of the persons, if more than one, to whom the conveyance is 
(when the law permits) made as tenants in common, that is to say: 

• • * 

(c) In a conveyance by way of mortgage (including a charge) a covenant by 

a person who conveys or charges and is expressed to convey or charge ns 

beneficial owner in the terms set out in Part III of the Second Schedule to 
this Act; 

[Note: The relevant provision in Part III of tho Second Schedule to the 
above Act is as follows 

That the person who so conveys, has, with the concurrence of every 
other person, if any, conveying by his direction, full power to convey 
the subject-matter expressed to be conveyed by him, subject as, if so 
expressed, and in the manner in which it is expressed to be conveyed.”] 


Section 65 
Note 1 
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(4) In a conveyance by way of mortgage (including a charge) of freehold 
property subject to a rent or of leasehold property, a further covenant by a 
person who conveys or charges and is expressed to convey or charge as 
beneficial owner in the terms set out in Part IV of the Second Schedule to 
this Act; 

[Note: The provisions of Part IV of the Second Schedule to the above Act 
are as follows : 

“That the lease or grant creating the term or estate for which the land 
is held is, at the time of conveyance, a good, valid, and effectual lease 

.and that all the rents reserved by, and all the covenants, 

conditions, and agreements contained in, the lease or grant, and on 
the part of the lessee or grantee and the persons deriving title under 
him to be paid, observed, and performed, have been paid, observed, and 
performed up to the time of conveyance: 

And also that the person so conveying, or the persons deriving title under 
him, will at all times, as long as any money remains owing on the 
security of the conveyance, pay, observe, and perform, or cause to be 
paid, observed, and performed all the rents reserved by, and all the 
covenants, conditions, and agreements contained in, the lease or grant, 
and on the part of the lessee or grantee and the persons deriving title 
under him to be paid, observed, and performed, and will keep the 
person to whom the conveyance is made, and those deriving title 
under him, indemnified against all actions, proceedings, costs, charges, 
damages, claims and demands, if any, to be incurred or sustained by 
him or them by reason of the non-payment of such rent or the 
non-observance or non-performance of such covenants, conditions, and 
agreements, or any of them."] 

The last clause of the section exactly corresponds to S. 76 (6) of the 
Law of Property Act, 1925, tvliich runs as follows: 

“ The benefit of a covenant implied as aforesaid shall be annexed and 
incident to, and shall go with, the estate or interest of the implied covenantee, 
and shall be capable of being enforced by every person in whom that estate or 
interest is, for the whole or any part thereof, from time to time vested.” 

2. Legislative changes. — By the Transfer of Property 
(Amendment) Act, XX of 1929, the words “for a term of years” occurring 
in cl. (d) were omitted as they were found to be unnecessary. The 
penultimate paragraph of the old section which provided that nothing 
in els. (c) and (d) so far as it related to the payment of rent, applied 
in the case of usufructuary mortgages, was also omitted. The reasons 
for such omission have been given by the Social Committee as 
follows: 

“ This section relates to the implied covenants by a mortgagor, and provides 
in the penultimate paragraph that covenants regarding payment of publio 
charges and future rent in the case of lease-hold property do not apply in the 
case of a usufructuary mortgage. This provision is not clear. Covenants 
specified in the section are binding on a mortgagor in consequence of his 
obligation to preserve the mortgage security. No sufficient reason is apparent 
why, in the case of a usufructuary mortgage when possession is not delivered 
to the mortgagee, the mortgagor should not be under a duty to pay the public 
charges and future rent. It appears from the papers underlying the Act that 
the provision at present contained in this paragraph was first introduced in 
Bill IV of 1879, when els. (c) and (d) did not contain the words ‘so long as 
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the mortgagee was not in possession.’ In the case of a usufructuary mortgage, 
if the mortgagor has not put the mortgagee in possession, it is as much his 
duty as it is in the case of any other mortgage to preserve the property on the 
security of which he has obtained a loan. The words ‘so long as the mortgagee 
was not in possession’ were added in sub-cls. (c) and (d) of S. 63 in the final 
Bill, but, apparently through inadvertence, this paragraph was not omitted.” 

3. Scope of the section. — This section enacts that in the 
absence of a contract to the contrary, certain contracts shall be implied 
in every transaction of mortgage, and that the benefit of such implied 
contract shall be annexed to, and go with the mortgagee’s interest, and 
shall be enforceable by every person in whom such interest is, for the 
whole or any part thereof from time to time vested. 

Such contracts cannot, however, be said to be “covenants running 
with the land”. 1 As to the meaning of the expression “covenants 
running with the land”, see Notes on S. 40. 

The section does not apply to mortgages executed before the Act. 
Where a mortgage was executed in 1880 and the mortgagor lost his 
title to a portion of the property subsequently, it was held by their 
Lordships of the Privy Council that the mortgagee could not claim any 
damages by reason of the diminution of his security. 2 


4. Clause (a). — This clause provides for a statutory covenant 
for title similar to the one contained in S. 55, sub-s. (2) with respect to 
sales. A breach of the covenant will occur where the mortgagor’s title 
or his power to transfer the interest is found to be defective. The 
consequence of such a breach is not to render the mortgage itself void, 1 
but merely to give rise to a right in the mortgagee to claim the reliefs 
referred to in Note 10. 


The right of the mortgagee on the implied contract under this 
clause must be distinguished from the doctrine of estoppel that 
may be applicable between the mortgagor and the mortgagee. As 
a general rule the mortgagor cannot derogate from his own grant 
and he and his representatives will not be allowed to deny his title 
as against the mortgagee 2 except where the mortgage is forbidden by 

Section 65 — Note 3 

1. (’17) 4 AIR 1917 Mad 228 (230, 231) : 33 Ind Cas 326 : 39 Mad 959 (DB), 
Subbiah v. Rami Reddi. (Covenant oreated by cl. (c) of S. 65 is in the nature of 
a personal covenant.) 

2. (’12) 17 Ind Cas 737 (739) : 35 All 48 : 40 Ind App 31 (PC), Abdullah Khan 
v. Bashar at Hussain. 


Note 4 

1. ( 07) 12 Cal W N 94 (96) (DB), Jogo Mohan Deb Laskar \.Daudoong Burman. 

2. (’22) 9 AIR 1922 P C 382 (383) : 70 Ind Cas 932 (PC), Bholanath Sen v. 
B alar am Das. 

<'12) 16 Ind Cas 629 (630) (All), Bishumbhar Dayal v. Parshadi Lai. (31 AU 11 
followed.) 

(’35) 22 AIR 1936 All 678 (682, 683) : 167 Ind Cas 511 : 68 All 98 (DB), Tahir 
Hasan v*‘Ch<%ndet Sen « 

/•ool 918 ( 915 ) : 86 185 (DB), Hillaya v. Narayanappa Timmaya. 

J.f?{ “ f 1 ? 1928 888 (381): 114 Ind Cas 377. Sombhai v. Jagjivan. 

112) 18 Ind Cas 246 (247) (DB) (Cal), Ramjiban Shah v. Dhiku Singh . 


Section 65 
Notes 2-4 
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Note 4 (11 Bom 404 (407, 408) (DB), Narayan Khandu v. Kalgaunda. 

('06) 7 Cal L Jour 72 (77) : 12 Cal W N 899 (DB), Ram Pershad Koeri v. 
Jawahir Roy. 

('09) 1 Ind Cas 264 (270) (DB) (Cal), Debcndra Nath v. Mirza Abdul Samed 
Seraji. 

(’15) 2 AIR 1915 Cal 712 (712) : 30 Ind Cas 47 (DB), Baldeo Narain Jha v. 
Bhaya Lai Singh. (If A and B jointly mortgage to X a property which stands in 
their names, on the allegation that they are proprietors in respect of the shares 
for which they are registered, A cannot subsequently contend as against X that B 
had no title to the property.) 

(’15) 2 AIR 1915 Cal 161 (163, 164) : 42 Cal 455 : 27 I. C. 400 (DB), Mahamaya 
Debi v. Haridas Haidar. (A mortgagor cannot set up against the mortgagee the 
title of a third person.) 

(’35) 22 AIR 1935 Cal 666 (669) : 159 Ind Cas 159 (DB), Bengal Coal Co. v. 
Sita Ram. 

(’94) 1894 Pun Re No. 114, Hosliankmal v. Sohna Mai. 

('26) 13 AIR 1926 Mad 744 (746) : 96 Ind Cas 26 (DB), Rukmani Ammal v. 
Ankama Naidu. (It is however open to third parties to state and prove what the 
interest of the mortgagor is.) 

(’35) 22 AIR 1935 All 269 (270, 271): 153 Ind Cas 984 (DB), Abdul Ahad v. Brij 
Naraxn Rai. 

(’ll) 12 Ind Cas 387 (389) : 35 Bom 507 (DB), Mahomed Ibrahim v. Hamja 
Mahoemdally. 

(’25) 12 AIR 1925 Oudh 273 (273) : 80 Ind Cas 62, Ibad Ashraf v. Sk. Inayet 
Ullah. 

(’26) 13 AIR 1926 Oudh 517 (518) : 95 Ind Cas 849, Nirankar Prasad v. Mt. 
Bechai. 

(’28) 15 AIR 1928 Oudh 336 (336) : 110 Ind Cas 320 (DB), Shyam Manoliar v. 
Beni Madho. (A muafidar who has mortgaged his muafi plots cannot assert 
against the mortgagee, his own want of title.) 

(’23) 10 AIR 1923 Pat 203 (204, 205) : 71 Ind Cas 944 (DB), Brij Ratan Das v. 

Raghunandan Gir. (Mortgagor though trustee is estopped from setting up trust.) 
(’33) 20 AIR 1933Lah 262(262,263): 144 Ind Cas 340, Udho Dasv.Mehr Bakhsh. 

The estoppel will apply to his legal representatives; see: 

(’09) 1 Ind Cas 53 (53, 54) : 31 All 11 (DB), Joti Prasad v. Aziz Khan. 

(’03) 5 Bom L R 652 (654) (DB), Jayram Bapu v. Narayan Ambaji. (A son held 
estopped from disputing the validity of the mortgage by his father.) 

(’36) 63 Cal 68 (70, 71) : 39 Cal W N 1100, Champabati Dasec v. Md. Yakub 
Khan. (Husband as a legal representative of his wife held estopped from question¬ 
ing the validity of mortgage by his wife.) 

(’14) 1 AIR 1914 All 125 (126) : 24 Ind Cas 252 (DB), Shiam Sundar Lai v. 
Biuldhu Lai. (Hindu son who acquires by birth an interest in the ancestral pro¬ 
perty does not derive his title from his father alone and hence when his father 
mortgages his own share in the ancestral joint property, his son can object to the 
validity of the mortgage.) 

(’ll) 10 Ind Cas 49 (50) (DB) (Cal), Shyama Charan Bhattacharyya v. Mokhoda 
Sundari Debi. 

(’29) 16 AIR 1929 All 483 (484) : 51 All 802 : 121 Ind Cas 111 (DB), Achhaibar 
Singh v. Rajmati. 

(’12) 13 Ind Cas 698 (701, 702) : 39 Cal 513 (DB), Radha Kant Chakravarti v. 

- Ramananda Shaha. 

(’13) 20 Ind Cas 241 (241) (DB) (Cal), Girija Nath Roy v. Upendra Nath. 

(’16) 3 AIR 1916 Cal 452 (453) : 33 Ind Cas 434 (DB), Chandi Prosanna Sen v. 

Gour Chandra De. 

(1846) 71 R R 311 (314) : 3 C B 176 : 15 L J C P 234, Doe v. Stone. 

(’14) 1 AIR 1914 Oudh 426 (430) : 24 Ind Cas 2, Kijayat Ullah v. Mahabir 

Prosad. 

(’23) 10 AIR 1923 Cal 53 (55, 56) : 70 Ind Cas 960 (DB), Nandi Ramv.Jogendra 
Chandra Dutta. (22 Cal 309 followed.) 
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law, 3 in which case there can be no estoppel against statute, 4 and 
except where the truth is known to the mortgagee, in which case also 
there is no estoppel. 6 See also the undermentioned cases. 0 

But independent of any question of estoppel if, as a matter of fact, 
the title of the mortgagor is fouud to be defective the mortgagee will, 
by virtue of this clause be entitled to claim compensation for breach of 
the implied contract. 

The failure to disclose at the time of the mortgage the existence of 
a prior incumbrance is, according to the High Court of Calcutta, a 


(’12) 15 Ind Cas 718 (719) (DB) (Cal), Tulsi Singh v. Dayal Singh. 

(’32) 139 Ind Cas 695 (696) (DB) (All), Sarju Prasad v. Karecm Ullah. 

(’ll) 10 Ind Cas 530 (530, 531) (DB) (Cal,) KailashChandra v. Akhoy NarainSow. 

(’39) 26 A IB 1939 Pat 47 (48) : 178 Ind Cas 198, Jadunath Mitra v. Isar Jha. 

3. (’12) 17 Ind Cas 632 (633) : 34 All 640 (DB), Nandan Singh v.Jumman. (It is 
open to the representatives of the mortgagors as mutwallis to plead that the 
property was wakf and that the mortgage of it was void.) 

(’30) 17 AIR 1930 All 136 (140) : 52 All 281 : 124 Ind Cas 733 (FB), Lallu Singh 
v. Ram Nandan. (Per Mukerji, J., in Order of Reference.) 

(’31) 18 AIR 1931 All 38 (40) : 133 Ind Cas 314 (DB), Khalilur Rahman v.Collec- 
tor of Etah. 

(’96) 19 Mad 200 (206, 208), Madras Hindu M. B. P. Fund v. Ragava Chetti. 

(’03) 6 Oudh Cas 331 (333, 335, 336) (DB), Beni Madho v. Kali Pershad Singh. 

(’28) 15 AIR 1928 Oudh 500 (501) : 111 Ind Cas 194 (DB), Ram Harakh v. Chail 
Behari. 


[See (’28) 15 AIR 1928 Oudh 41 (41) : 106 Ind Cas 126, Abdul Ghaffor Khan v. 

Karamat Khan. (Mortgage of tenancy covered by the proviso to S. 5 of the Oudh 

Rent Act is not contrary to law; hence an occupancy tenant cannot challenge the 
mortgage.)) 

[See also (’10) 7 Ind Cas 738 (739) (All), Dirgpal Singh v. Sarat Upadhia. (A 
mortgagor under a void mortgage held, could not recover possession until payment 
of the mortgage money on equitable grounds.) 

(’15) 2 AIR 1915 Bom 102 (103, 105) : 28 Ind Cas 442 : 39 Bom 358 (DB) 
Javerbhai Jorabhai v. Gordhan Narsi. (Mortgage of unrecognised sub-division 
of bhag is void under S. 3 of Bombay Bhagdari and Narwadari Act.)) 

3 °i} 7 AIR 1930 Bom 135 ( 137 ) : 122 Ind Cas 113 : 53 Bom 676 (DB), Ahmed 
Bhauddin v. Bobu Devji. 

C<U 161 (164) : 42 ClU 455 : 27 lDd Ca3 400 (DB) ' Mahama y a 

J!??! ! 9 “ 20 ° q ( o 2 o 03 1’ B. P. Fund v. Ragava Chetti. 

(11) 12 Ind Cas 922 (923) : 34 All 155 (DB), Kidar Nath v. Naipal Singh. 

AIR 1924 Na e 333 (365) : 78 Ind Cas 398, Tulsiram v. Tukaram 
( 10) 5 Ind Cas 866 (867) : 34 Bom 175 (DB), Gangabai v. Basvant Ballappa. 

t rr e CapaCity and inort 9^9 property cannot 
/.?o?Ta 1 ha * S trustee no p° wer to mortgage; see: 

203 ,204 ' 205): 71 Ind C “ 944 <“»• »• 

191 i Ca ‘ 161 ,164) : 42 0al 465 : 27 Ind Cas 400 (DB). Mahamaya 
,££££“Z M °° kerii ' J ' : 1 Cal W N 493 not followed. * 

Khal ( ’ 7I) : 39 Cal W N M00. Ohampabati Dassee v. Md. YahU, 

(1842) MaLamn B fI 246 : 12 L J Ch “9, Sanim v. Hooper. 

38, Doe d. Do4 ®. Home Q B 757 : 8 Qal & Da, 239 : 12 L J Q B 72 : 7 Jar 

But succeeding trustee can raise such a vlea • • 

(>90) 15 inm of ( 5 B) '' Nandan Si ^‘ - /«—. 

( 36, 687) (DB), Shrt Ganesh Dharnidhar v. KeshavraoQovind. 
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breach of an obligation impos'd by cl. (a) of this section. 7 A contrary 
view, namely that the mortgagor is not bound to disclose any prior 
incumbrances on the property has been expressed by the Judicial 
Commissioner's Court of Nagpur.- It is submitted that this last view is 
not correct. Mhere a person professes to transfer an incumbered interest 
in property, he clearly commits a breach of the implied contract, referred 
to in cl. (a), if there is a prior incumbrance on the property. 

It has been held by the High Court of Madras that the mere fact 
that the mortgagee had knowledge of the defect of title does not affect 
his right under this clause. 9 It was observed by Sadasiva Aiyar, J., in 
the case cited that the mortgagee's “statutory right given by the breach 
of the covenant attached to the mortgage transaction under S. 65, Act IV 
of 156:2, cannot In- taken away, except by an express release of such 
rights by the mortgagee or by acquiescence of such a very long duration 
that a release can In safely presumed.” A contrary view, that the 
mortgagee cannot, if he was aware of the defect of title at the time of 
the mortgage, get any relief on the implied contract under cl. (a) has been 
held in the undermentioned case. 10 It is submitted that the fact that 
the mortgagee and the mortgagor were both aware of the defect in the 
title would be sufficient to show a “contract to the contrary” such as 
would prevent the implied contract under cl. (a) from coming into 
existence at all. 


5. Clause (b). — This clause is only a legislative recognition of 
the principle that had been recognised even before the passing of this Act 
that a mortgagor was bound under the ordinary law of mortgage to 
indemnify the estate against expenses incurred in protecting the title. 1 

A breach of the implied contract under this clause occurs when the 
mortgagor being in possession does not defend his title, or when the 
mortgagee is in possession, the mortgagor fails to assist him in defending 
the title. As to the remedy of the mortgagee on breach of this implied 
contract, see Note 10. 


6. Clause (c). — The implied contract under this clause is that 
the mortgagor will, so long as the mortgagee is not in possession of 
the mortgaged property, pay all public charges accruing due in respect 
of the property. The clause does not apply where the mortgagee is in 
possession of the mortgaged property. Under S. 76, cl. (c) it is the duty 
of the mortgagee himself in such a case to pay such charges from out 
of the income of the property. 

7. (’10) 7 Ind Cas 251 (252) (DB) (Cal), Bhola Sath v. Hara Mohan. 

8. (’34) 21 AIR 1934 Nag 149 (151) : 150 Ind Cas 20 : 30 Nag L R 303, Ram - 
krishna Nandram v. Ganesh Narain. 

9. (’15) 2 AIR 1915 Mad 1215 (1218) : 27 Ind Cas 989 (DB), Raman v. Manakkal. 

10. (’31) 18 AIR 1931 Lah 694 (695, 696) : 134 Ind Cas 1116, Labh Singh v. 
Jatnnun. 

Note 5 


1. (’85) 9 Bom 435 (437) (SB). Damodar Gangadar v. Vamanrav Lakshman. 
[See also (’24) 11 AIR 1924 Bom 264 (266, 267) : 87 Ind Cas 129, Sadershato 
Sheriarji v. Shirinbai Bapuji Musa. (Section 72 (c) as it stood before the 
amendment of 1929 did not apply except to mortgagees in possession — But in 
such cases, the principle stated above vras applied.)] 
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A mortgagor commits a breach of the implied contract under this Section 65 

clause when he fails to pay any public charges accruing due in respect Notes 6-10 

of the property. As to the remedies of the mortgagee in respect of such 
breach, see Note 10. 

7. Clause (d). — Under S. 108 , cl. (j) a lessee may mortgage his 
leasehold interest, but the lessee will not, by reason of such mortgage, 
cease to be subject to any of the liabilities attaching to the lease. The 
consequence of non-payment of rent, the non-performance of the condi¬ 
tions and non-observance of the contracts binding on the lessee being 
the forfeiture or the determination of the lease with consequent loss to 
the mortgagee, this clause provides against such loss by enacting that 
the lessee (mortgagor) shall be deemed to contract with the mortgagee 
that the rent payable under the lease, the conditions contained therein 
and the contracts binding on the lessee have been paid, performed and 
observed down to the commencement of the mortgage, and that the 
mortgagor will, so long as the security subsists, pay the rent, etc., aud 
indemnify the mortgagee against loss by reason of his default in doing 
so. Under s. 71 where the mortgagor obtains a renewal of the lease, the 
mortgagee is entitled to the security of the new lease and this clause, 
consequently, provides that the implied contract extends to the payment 
of rent, etc., of the renewed lease also. 

The first part of the clause applies whether the mortgaged property 
is in the possession of the mortgagee or not. The second part of the 
clause relating to the payment of rent, etc., after the commencement 
of the mortgage applies only so long as the mortgagee is not in 
possession. A mortgagee in possession must, under S. 76, cl. (c) pay 
out of the income of the property, all rent accruing due during such 
possession and also arrears of rent in default of payment of which the 
property may be summarily sold. 

As to the remedies of the mortgagee on breach of the implied 
contract by the mortgagor, see Note 10. 

8. Clause (e) . — As to the remedies of the mortgagee in case of 
a breach of this implied contract by the mortgagor, see Note 10. 

9. “In the absence of a contract to the contrary.”_ 

An implied contract under this section arises only if there is no contract 
to the contrary. A contract to the contrary may be express or implied 
In the undermentioned case 1 the contract which was alleged to have 
been broken was one to be implied by reason of s. 65, cl. (a). The 
mortgagee in that case knew all the circumstances when he took his 
mortgage and it was held on the facts of the case that there was an 
implied understanding between the parties that there should be no such 
contract as is referred to in clause (a) of this section. 

10. Remedies of mortgagee on breach of the implied 
con racts under this section. — In r espect of every one of the 

Note 9 

1* ( 08) 4 Mad L Tim 437 (438) (DB), Parasurama Pattar v. Eunhunni. 


T.P.89. 
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contracts referred to in the various clauses of the section, the mortgagee 
has, of course, the general remedy, by way of damages under S. 73 of 
the Indian Contract Act, 1S72. 1 The mortgagee has also other remedies 
open to him which may, however, vary according to the particular 
clause of this section under which the implied contract falls. 

Contract falling under clause (a) : 

A breach of the implied contract referred to in this clause will be 
“default on the part of the mortgagor” by which the security is 
rendered insufficient within the meaning of S. 68, cl. (b) and will entitle 
the mortgagee to sue for the mortgage money. 2 

Contract falling under clause (b) : 

Under s.72, cl. (c) the mortgagee may spend the necessary amount 
for defending the mortgagor’s title to the property and add such amount 
to the mortgage money. He may also, if the property is lost by reason 
of the default of the mortgagor under this clause, sue the mortgagor for 
the mortgage money under s. 6S, clause (c). 

Contract falling under clause (c) : 

Under S. 72, cl. (b) the mortgagee may spend the necessary amount 
for payment of the public charges, and add the amount so spent to 
the principal money 3 or, independent of that section, claim to be 
reimbursed under S. 69 of the Contract Act. 4 If the property is sold 
away and thus lost to the mortgagee by reason of the default of the 
mortgagor, the mortgagee can treat the surplus sale proceeds as 
substituted security and claim payment of the mortgage.money from 
out of it, or he can sue the mortgagor for such money under section 68, 
clause (c). 


Note 10 

1. (’70) 2 N W P H C R 199 (199) (DB), Ajoodhya Sing v. Girdharee. 

(’36) 23 AIR 1936 Mad 433 (433) : 165 Ind Cas 559, Perumal Konar v. 
Maruthanayagam. 

(’25) 12 AIR 1925 Rang 130 (131, 132) : 85 Ind Cas 223, Ma Gun v. Mg. LuGale. 
(The purchaser at a sale under a mortgage-decree acquires the interest of both 
mortgagor and mortgagee and when the purchaser after purchasing the property 
finds that a portion of the property does not belong to the mortgagor, he can 
enforce the implied covenant under S. 65 (a) and sue for loss.) 

2. (’10) 7 Ind Cas 251 (252) (DB) (Cal), Bhola Nath v. Hara Mohan. 

(’31) 18 AIR 1931 Oudh 5 (5) : 129 Ind Cas 168 : 6 Luck 374, Lalta Singh v. 
Mathur Upadhia. 

(’76) 25 Suth W R 51 (52) (DB), Radha Churn v. Parbutlee Churn. (Non¬ 
disclosure of prior incumbrances.) 

3. See Section 72, clause (b). 

This was the law even before the Act was passed ; see: 

(’66-67) 11 Moo Ind App 241 (258, 259) : 8 Suth W R P C 17 (PC), Nugender 
Chunder v. Sm. Kaminee Dossee. 

(’78) 4 Cal 539 (541, 542) : 6 Cal LR 28 (DB), Mohesh Chunder v. Ram Pursono. 

4. (’37) 24 AIR 1937 Nag 225 (226) : 171 Ind Cas 740, Balwantrao v. Tulsa 
Pandharinatli. 

(’38) 25 AIR 1938 Nag 459 (461) : I L R (1939) Nag 246 : 178 Ind Cas 485, ML 
Mulabai v. Balakdas. 

(’40) 27 AIR 1940 Nag 285 (286, 287) : 190 Ind Cas 594, Amrit Waman v. 
Mahadeo. 
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Contract falling under clause (d) : 

In this case also the mortgagee may under s. 72, cl. (b) spend the 
necessary amount himself and add it to the principal money or may 
sue the mortgagor for reimbursement under s.69 of the Contract Act, 
or, if the property has been lost by reason of the default, for the 
mortgage-money under S.68, cl. (c). 

Contract falling under clause (e) : 

In this case also the mortgagee will have a remedy under S.72, 
cl. (b) and S. 68, cl. (c) of this Act 6 and S. 69 of the Contract Act. 6 

„ In addition he can claim subrogation rights under s. 92 of this Act. 7 
Where a puisne mortgagee of property obtained a decree for sale after 
redemption of prior incumbrances, and the property was put up for 
sale after redemption of prior incumbrances, but the sum realised was 
not sufficient even to cover prior incumbrances, it was held in the 
undermentioned case 8 that having regard to this section, the puisne 
mortgagee was entitled to claim a personal decree under s.90 of the 
Act (now 0.34, R.6 of the Code of Civil Procedure) for the amount due 
to him including the amount paid by him for redemption. 


11. Benefit of contract goes with mortgagee’s interest._ 

The general principle is that a contract can be enforced by or against 
the contracting parties or if they are dead, then by or against their 
legal representatives. 1 It cannot be enforced by or against third persons 
even though such third persons may be transferees of property from the 
contracting parties. 2 

The last paragraph of this section is one of the exceptions to the 
said general rule and provides that the benefit of the contracts referred 
to in the section shall go with the mortgagee’s interest. It does not say 
anything as to the burden of such covenants. Consequently, while the 
benefit of a contract implied by this section can be claimed by the 
mortgagee and by persons to whom such mortgage interest may have 
been transferred, the general rule will apply in respect of the burden 
of the contract. Consequ ently, the implied contract cannot be enforced 

5. (’90) 13 Mad 192 (195) (DB), Singjee v. Tiruvengadam. 

6 Laly. Afunni LM. (154) ! 63 ,nd 604 : 44 A1 > 67 (DB), Bora Slnb 

T iiT» 24 AUi 1937 Mld 826 < 830 >: 778 Did Cas 939, Madappaya Mahabala 


8. ('°3) 26 AU 9 3 (95) : 1903 All W N 202 (DB), AH Jan v. Mariam Bibi 

l ,Wh ° Udh w° 7 (2 ° 8): 92 lDd 0aS 17 |DB) ' 0auri Shankar 

I; the ’ £ ( . e mort 8“8 ee ' in “dar to obtain possession of a portion 

ol ho mortgaged property according to the terms of the Mortgage deed is com. 
pdled to pay a larger amount than is mentioned in the morfgage-de^, the 

in o’&Xiotr the Wh ° le ‘ he eiP6nSe “ 0UItCd b? ‘ he mort d ft 8 e o 

Note 11 

rJZ *S°™t 0 42 of the Contract Act, 1872. 

SirttuSf EL*S~™ : 171 7i0 > Balwantraov. Tulsa Pan. 

by ,Tv rt8ag0r we ^ b0Qnd by the implied terms as well as 

Dy tae express terms of the mortgage-deed.) 

M 304 (304 > All 63 : 39 Ind App 7 (PC), Jamna Das v. Bam 


Section 65 
Notes 10-11 
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Section 65 except against the mortgagor or his legal representatives. In Banga 

Note 11 Srinivasa Chari v. Gnanaprakasa Mudaliar , 3 4 it was held by the 

High Court of Madras that a contract implied by this section could 
not be enforced against a purchaser of the equity of redemption at 
a revenue sale. In Punugu Subbiah v. Rami redd i* it was held by 
the same High Court that a person who has acquired the equity of 
redemption by adverse jjossession could not be said to derive any title 
through the mortgagor and could not be proceeded against on an 
implied contract by the mortgagor under this section. Their Lordships 
did not decide whether the contract can be enforced against persons , 
deriving title from the mortgagor but it was pointed out that according 
to the authorities in England, a covenant will not affect an assignee 
from the covenantor unless he is named in the contract (i. e., unless 
he is a party to the contract). In Syed Ibrahim v. Arumugathayee , 5 6 
where a covenant by the mortgagor was not one under this section , it 
was held by the same High Court, that such covenant could not be 
enforced against a subsequent incumbrancer of the mortgaged property. 
In the undermentioned case, 0 however, it has been held by the Chief 
Court of Lower Burma that an implied contract under this section is 
enforceable against the purchaser of the mortgaged property from the 
mortgagor. It is submitted that this view is not correct. 

The question arises, however, whether S. 59A newly inserted in 
this Act by the amending Act of 1929 affects in any way the position 
as stated above. If that section applies, the word ‘mortgagor’ would 
include persons deriving title from him, and so the contract can be 
enforced against a transferee of the equity of redemption. It is submitted, 
however, that, in view of the express provision in the last paragraph of 
the section that the benefit of the contracts will run with the mortgagee’s 
interest and the absence of a corresponding provision that the burden 
of the contracts will run with the mortgagor’s interest, it must be held 
that there is an “express provision to the contrary” within the meaning 
of s. 59A, rendering it inapplicable to this section. 


section 65A a [65A. W Subject to the provisions of sub- 

Mongagor’s power section (2 J, a mortgagor, 'while law- 
to lease. fully in possession of the mortgaged 

property, shall have power to make leases thereof 
which shall be binding on the mortgagee. 

(2) (a) Every such lease shall be such as would 
be made in the ordinary course of management of the 

3. (’06) 30 Mad 67 (71) : 2 Mad L Tim 36 (DB). 

[See also (’21) 8 AIR 1921 Mad 183 (139, 190) : 44 Mad 301 : 61 Ind Cas 612 
(DB), Ramarayanimgar v. Govinda Krishna. (Per Seshagiri Aiyar, J.)J 

4. (’17) 4 AIR 1917 Mad 228 (232) : 39 Mad 959 : 33 Ind Cas 326 (DB). 

5. (’16) 3 AIR 1916 Mad 359 (362) : 38 Mad 18 : 16 Ind Cas 377 (DB). 

6. (’12) 17 Ind Cas 873 (379) (Low Bur), Yeerappa Chetty v. Kannappa Chetty. 
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property concerned, and in accordance with any local 
law, custom or usage. 

(b) Every such lease shall reserve the best 

rent that can reasonably be obtained, and 
no premium shall be paid or promised and 
no rent shall be payable in advance. 

(c) No such lease shall contain a covenant for 

renewal. 


(d) Every such lease shall take effect from a 
date not later than six months from the 
date on which it is made. 


(e) In the case of a lease of buildings, whether 
leased with or without the land on which 


they stand, the duration of the lease shall 
in no case exceed three years, and the lease 
shall contain a covenant for payment of 
the rent and a condition of re-entry on the 
rent not being paid within a time therein 
specified. 

(3) The provisions of sub-section (1) apply only 
if and as far as a contrary intention is not expressed 
in the mortgage-deed; and the provisions of sub¬ 
section (2) may be varied or extended by the mort¬ 
gage-deed and, as so varied and extended, shall, as 
far as may be, operate in like manner and with all 
like incidents, effects and consequences, as if such 

variations or. extensions were contained in that sub¬ 
section.] 

a. Section 65A was inserted by S. 30 of the Transfer of Property (Amendment) 
Act, 1929 (XX of 1929). 


1. Scope of the section. 

2. Retrospective operation of the 

section. 

3. “While lawfully in possession.” 

4. Sub-section (2) clause (a) — “In 

the ordinary course of manage¬ 
ment.” 


bynopsis 

5. Sub-section (2) clause (b) - 
“Shall reserve the best rent/ 

6. Lease made after institution o 
suit on mortgage. See Note 35 
on Section 52. 

7. Sub-section (3) — Provisions o 
sub-sections (1) and (2) applj 
where there is no intention tc 
the contrary expressed, 


II. ^ C0 P e the section, — A mortgage and a lease are bot 

ransfers of property.” Where a person, therefore, first creates 

mortgage on certain property and subsequently makes a lease of th 

same property, and the rights under both transfers cannot all exis 

r? et T' t rights undei ' the lease will, under the provisions of S. 48 
be subject to the rights under the mortgage. 


Section 65A 
Note 1 
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Note 1 


Section 65A — Note 1 

1. (’35) 22 AIR 1935 All 511 (512) : 154 Ind Cas 1009, Niader Singh v. Ram 
Chander. (Mortgagee cannot complain of any act unless his security is likely to be 
diminished to the extent stated in S. 66.) 

(’38) 25 AIR 1938 Pat 189 (191) : 175 Ind Cas 279 (DB), Ramasray Prasad v. 
G. G. Atkins. 

[ See also (’68) 10 Suth W R 325 (325) (DB), Banee Pershad v. Beet Bhunjan 
Singh.] 

2. (’31) 18 AIR 1931 Pat 210 (211) : 10 Pat 332 : 133 Ind Cas 169 (DB), Dasain 
Sahu v. Mt. Ramdulari Knar. 

(’16) 3 AIR 1916 Low Bur 103 (103) : 8 Low Bur Rul 413 : 34 Ind Cas 24 (DB), 
Tana Peena Chuna Pitdhay v. Mamakkantakath Patliuma Kutty Uma. 

(’23) 10 AIR 1923 Oudh 1 (3) : 69 Ind Cas 97, Mt. Bibi Saidimnisa v. Faiyaz 
Hasan. 

(’25) 12 AIR 1925 Oudh 542 (544): 88 Ind Cas 947 (DB), Chhotey Singh v. Baldeo 
Bux Singh. 

(’27) 14 AIR 1927 Oudh 148 (149) : 100 Ind Cas 728 (DB), Bank of Upper India 
v. Jaggan. 

(’31) 18 AIR 1931 Pat 193 (195) : 132 Ind Cas 361 (DB), Beni Prasad v. Parme- 
shwar Singh. 

(’02) 1902 Pun Re No. 85 : 1902 Pun L RNo. 124 (DB), Mt. Bhagwan Dei v. Secy, 
of State. 

(’68) 10 Suth W R 325 (325) (DB), Banee Pershad v. Beet Bhunjun Singh. 

(’91) 4 C P L R 193 (194), Chainsukhdas v. Mt. Munya. 

(’15) 2 AIR 1915 Oudh 200 (202) : 30 Ind Cas 289 (DB), Syed Husain v. Batik of 
Upper India , Lucknow. 

(’98) 1 Oudh Cas 18 (21), Asghar Husain v. Durga. 

3. (1779) 99 E R 182 (184) : 1 Doug K B 279, Moss v. Gallimore. 

(1778) 99 E R 17 (18) : 1 Doug 21, Keech v. Hall. 

(1884) 32 W R (Eng) 667 (668) : 25 Ch D 678 (681) : 54 L J Ch 109 : 50 L T 740, 
Corbett v. Ploiuden. 

4. (’06) 30 Bom 250 (269) : 6 Bom L R 995, Macleod v. Kissan. 

(’26) 13 AIR 1926 Bom 567 (569) : 98 Ind Cas 436, Rustomji v. Keshavji. 

(’05) 2 All L Jour 294 (296) (DB), IVazir Ali v. Moti Chand. 

(’12) 16 Ind Cas 476 (477): 15 Oudh Cas 239 (DB), Qurban Ali v. Raghubar Dayal. 
(1864) 1 Suth W R 358 (359) (DB), Pran Nath v. Prio Nath. (To a claim by the 
plaintiff as dur ganteedar, it was objected that the former zamindars could not 
execute a lease to the prejudice of a mortgagee — But as the gantee pottah was 
granted with the knowledge and consent of the mortgagee, it was held to be valid.) 


But a simple mortgage and a subsequent lease are not necessarily 
inconsistent with each other. The right of a simple mortgagee is only 
to hold the mortgaged property as security for the debt due to him, 
and this right is not infringed so long as such security is not rendered 
insufficient for the payment of his debt. 1 The question whether a 
subsequent lease by the mortgagor in possession will bind the mort¬ 
gagee will, therefore, depend upon the question whether such lease has 
the effect of rendering the mortgagee’s security insufficient for the 
payment of his debt. It was accordingly held in some cases 2 arising 
before this section was introduced, that a mortgagor was entitled to 
grant a lease of the mortgaged property in the exercise of his ordinary 
rights, as owner in possession subject to the restriction that the security 
was not rendered insufficient within the meaning of S. 66 of the Act. 
Without adverting to the principles referred to above, and merely 
following English cases, 3 relating to English mortgages, it was, however, 
held in some cases 4 that a lease granted by the mortgagor without the 
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concurrence of the mortgagee was not binding on the mortgagee. In the 
undermentioned case 5 it was held that a lease by the mortgagor was not, 
in the absence of a covenant to the contrary, an act destructive of, or 
permanently injurious to, the security and was not prohibited. A fourth 
view was expressed in the cases cited below 6 that a mortgagor in 
possession may make a lease conformable to usage in the ordinary 
course of management but that it was not competent for him to grant a 
lease on unusual terms or to alter the character of the land or to 
authorise its use in a manner or for a purpose different from the mode 
in which he himself had used it before he granted the mortgage. This 
view really furnished a test as to when a particular lease might be 
regarded as rendering the security insufficient and the Legislature has, 
in introducing this section, given effect to this view. 7 




As will be seen from Note 2 this section is not retrospective. Where 
therefore, the mortgage has been executed before the introduction of this 
section, the test whether a lease granted by the mortgagor is binding on 
the mortgagee would still be whether the security is thereby rendered 
insufficient within the meaning of S. 66. 8 But where the mortgage has 
been executed after the introduction of this section, the binding character 
of a lease by the mortgagor must be decided with reference to this 
section and not by applying the test whether the security is rendered 
insufficient thereby. This section must be taken to settle the question in 

(’30) 17 AIR 1930 P C 290 (291) : 128 Ind Cas 655, Official Assigneeof Mahomed 
Estate v. Cowasji Dinshaw. (Case from East Africa.) 

[See also (’69) 12 Suth W R 19 (20) (DB), Gobind Chunder v. J. P. Wise. (Mort¬ 
gagee taking possession under the terms of the mortgage is entitled to have the 
property in the same oondition as it was in when it was mortgaged.)] 

5. (’90) 1890 All W N 59 (59) (DB), Ram Lai v. Muhammad Irshad Ali, 

6. (‘17) 4 AIR 1917 Cal 222 (225) : 39 Ind Cas 182 (DB), Madan Mohun v. Raja 

Kishori. J 

(’16) 3 AIR 1916 Pat 11 (14): 1 Pat L Jour 563 : 38 Ind Cas 37 (DB), Anand Ram 
v. Dhanpat Singh. 

(’25) 12 AIR 1925 Cal 251 (252, 253) : 85 Ind Cas 522, Kiran Chandra Bose v. 
Dutt <£ Co. 

(’38) 25 AIR 1938 Cal 823 (827) : 180 Ind Cas 813 (DB), Ram Ratan v. Ml. Sew 
Kumari. 


(’12) 16 Ind Cas 102 (103) (DB) (All), Adanki Teli v. Motichand. 

(’28) 15 Am 1928 Pat 372 (373) : 7 Pat 349 : 110 Ind Cas 287 (DB), Beni Prasad 
v. Gangoo Singh. 

(’17) 4 AIR 1917 Nag 133 (135): 14 Nag L R 117: 47 Ind Cas 99, Shankar Singh 
v. Hukumchand. (17 Ind Cas 1 followed.) 

20 1933 Mad 876 < 878 ) : 148 Ind c as 1115, Moidunni Eaji v. 

Madhavan Natr. ' 

W" 1932 Ran S 113 ( 114 ) : 10 Rang 210 : 138 Ind Cas 213 (DB), M. P. 
M. S. Firm v. Ko Pyu. 

8 Chander 2 ^ 1935 AU 611 (512) 1 164 *** Cas 10 ° 9, Niader Sin 9 h v - Ram 

< ’ 37 *Af 1937 0udh 146 ( 140 ) : 12 Luck 161 : 162 Ind Cas 225, TulsJii Ram 

v. Mt. Muna Kuar. (When its terms are so prejudicial to the interests of the 

rtgagpr himself that it is impossible to consider it as given in the ordinary 
course of management.) J 

( C ? 1938 Pat 189 (191) ! 176 Lld CaS 279 (DB)> Ramasra y Prasad v. 


Section 6SA, 
Note 1 
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Notes 1-3 


what circumstances a lease would render the security insufficient and in 
what circumstances it would not. 

2. Retrospective operation of the section. _ By s. 63 of 
the amending Act of 1929 this section has been declared not to be 
retrospective in its operation. It will not, therefore, apply to cases 
where the mortgage was executed before the date of the introduction of 
this section, 1 and this would be so even if the lease itself has been 
executed subsequent to that date. 3 

3. “ While lawfully in possession. ” — A lease by a 
mortgagor who is not in possession of the mortgaged property at the 
time he grants the lease, is not binding on the mortgagee under this 
section. 1 Suppose now’ that the mortgage is a possessory one, but the 
mortgagee not having taken possession, the mortgagor remains in 
possession and during such time he executes a lease. Is such a lease 
binding on the mortgagee? The possession of the mortgagor under the 
above circumstances cannot be said to be not lawful 2 but it is submitted 
that the lease would nevertheless not be binding on the mortgagee, for 
the reason that it cannot be said to have been made “in the course of 
management of the property.” In a possessory mortgage, the mortgagor 
has no right to manage the property at all, except as an agent of the 
mortgagee, and a lease made in the exercise of a non-existent right of 
management cannot be said to be “in the course of management of 
the property” within the meaning of this section. In the English case of 
Reynolds v. Ashby A Sons 3 (a case of an English mortgage) it w r as 
observed by Romer, L. J., “it would be very dangerous to hold that 
anything like a general authority to the mortgagor to deal with or affect 
the mortgaged property could be implied merely by the mortgagee not 
taking possession as against the mortgagor.” In a case arising before 

Note 2 

1. (’33) 20 AIR 1933 Mad 876 (877, 878) : 148 Ind Cas 1115, Moidunni Haji v. 
Madhavan Nair. 

(’31) 18 AIR 1931 Pat 210 (211) : 10 Pat 332 : 133 Ind Cas 169 (DB), Dasain 
Sahu v. Mt. Ramdulari Kuar. 

(’37) 24 AIR 1937 Oudli 146 (149) : 162 Ind Cas 225 : 12 Luck 161, Tulshi Ram 
v. Mt. Muna Kuar. 

2. (’40) 27 AIR 1940 Mad 669 (669) : 193 Ind Cas 366, Pundarikakthudu v. 
Kondayya. 

(’36) 23 AIR 1936 Mad 942 (942) : 165 Ind Cas 951, Bandachar v. Firm 
Selhraji Dongerchand. (Obiter.) 

Note 3 

1. (’33) 20 AIR 1.933 Mad 876 (878) : 148 Ind Cas 1115, Moidunni Haji v. 
Madhavan Nair. 

2. (1887) 34 W R (Eng) 593 (593) : 56 L J Cli 562 : 35 Ck D 125 (127) : 56 L T 
399, Yorkshire Banking Company v. Mullan. 

(1740) 26 E R 467 (467) : 2 Atk 107, Higgins v. York Building Co. (Case of 
trustee and creditor.) 

[See (1879) 28 W R (Eng) 242 (243) : 48 L J Ck 695 : 12 Ck D812 (813), Bagnall 
v. Villar. (Possession of tke mortgagor after tke demand of possession was made 
on bekalf of the mortgagees is wrongful withholding of possession.)] 

3. (1903) 72 L J K B 51 (57) : (1903) 1 K B 87 (102) : 87 L T 640 : 51W R (Eng) 
405 : 19 T L R 70. 
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the introduction of this section 4 5 Mr. Justice Ghose of the Calcutta High 
Court observed: “Whatever may be the rights of a mortgagor under a 
simple mortgage to grant leases in the usual course of management, 
there is considerable difficulty on the part of a mortgagor, who has 
created an English mortgage, to grant such a lease as this. Such a 
mortgagor can act only as agent on behalf of the mortgagee, and without 
the concurrence of the mortgagee such a lease cannot be binding on the 
mortgagee.” 


Section 65A 
Notes 3-4 


4. Sub-section (2), clause (a) —“In the ordinary course 
of management.” — The test to determine whether a lease granted 
by a mortgagor is a transaction in the ordinary course of management 
is, whether he would have granted the lease if he had known that he 
would continue indefinitely as a full owner of the property. 1 Whether a 
particular lease has been made in the ordinary course of management 
would depend upon the circumstances of the particular case. The 
duration of the lease is not always the determining factor in deciding 
the question. A temporary lease of land would ordinarily be in the 
course of management 2 but not necessarily so. In the undermentioned 
case 3 a lease for three years was held, on the facts of the case, not 
to be in the ordinary course of management and not binding on the 
mortgagee. On the other hand, a permanent lease of land may be 
made in the course of management. 4 Such a lease, however, made with 
the express object of making a large profit or seriously deprecating the 
value of the security which the mortgagee may be entitled to, cannot 
be said to have been made in the ordinary course of management. 6 

As has been seen in Note l, even if a lease is in the ordinary course 
of management, it may not, by virtue of S. G6 of the Act, be binding on 
the mortgagee if the security is thereby diminished. A permanent lease 
of land therefore would not, independent of the question whether it was 


4. (’80) 17 AIR 1930 Cal 335 (338): 57 Cal 82 : 125 Ind Cas 661 (DB), Mangtulal 
Bagaria v. Upendra Mohan. 

Note 4 

1. (’28) 15 AIR 1928 Nag 303 (304) : 109 Ind Cas 459, Maroti Rao v. Tulsa 
Bai. 

2. (’16) 3 AIR 1916 Cal 870 (872) : 32 Ind Cas 195 (DB), Bal Makund v. Mati 
Lai. (As long as nothing takes place which impairs the value or impedes the 
operation of the mortgage, the mortgagor, in creating a temporary lease, acts 
within his powers.) 

('68) 10 Suth W R 825 (325) (DB), Banee Pershad v. Reel Bhunjun Singh. (Do.) 

-3. (’32) 19 AIR 1932 Rang 113 (114) : 10 Rang 210 : 138 Ind Cas 213 (DB), 
Af. P. M. S. Firm v. Eo Pyu. (It is not oompetent to the mortgagor to grant a 
lease on unusual terms, or to alter the character of the lands or to authorise its use 
in a manner or for a purpose different from the mode in which he himself had 
used it before he granted the mortgage.) 

4. (’35) 22 AIR 1935 All 511 (513): 354 Ind Cas 1009, Niader Singh v. Ram 
Chander. (Mortgagor in possession is entitled to lease property permanently irres¬ 
pective of its effect on mortgage provided it is not injurious to property so os to 
render security insufficient.) 

5. (’28) 16 AIR 1928 Nag 128 (180): 106 Ind Cas 14, Nago v. Tarachand. ( Nata- 

rana worth Rs. 1000.) 
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Section 65A 
Notes 4-7 


made in the ordinary course of management or not, be binding on the 
mortgagee if the security would be diminished thereby. 6 

In the undermentioned case 7 a lease of a house site by an 
unregistered document on condition of the lessee building a house 
thereon and living therein at a rent of Rs. 50 per month as long as 
the house stands on the site, was held not to be one in the ordinary 
course of management. 

5. Sub-section (2), clause (b) — “Shall reserve the best 
rent. ” — The question whether the rent reserved by the lease was the 
best rent that could reasonably be obtained, must be considered with 
reference to the condition of the property at the date of the lease. X 
mortgaged certain property to Y and thereafter granted a lease thereof 
to z. X thereafter voluntarily expended money in improving the property 
which, in consequence, became capable of fetching a higher rent than 
that fixed in the lease. The mortgagee brought a suit for a declaration 
that the lease was void on the ground that the mortgagor had not 
reserved the best rent. In deciding the case in favour of the mortgagor 
Justice Luxmoore observed: 

“As I have said, there was no obligation on the mortgagor 
to spend any money on the property, and I do not think that 
the mortgagee is entitled to say that the rent is not the best 
rent reasonably obtainable for a particular property by reference 
to its condition as a result of voluntary expenditure at the date 
subsequent to the date of the lease in question. ” l 

6. Lease made after institution of suit on mortgage. — See Note 39 on 

Section 52. 

7. Sub-section (3) — Provisions of sub-sections (1) and 

(2) apply where there is no intention to the contrary ex¬ 
pressed_In two cases before the Act, it was held by the. High Court 

of Allahabad that where there was a condition against alienation in a 
mortgage, a lease by the mortgagor would not be binding on the 
auction purchaser in execution of the mortgage decree. 1 On the other 
hand, it was held by the Calcutta High Court that a covenant against 
alienation in a mortgage bond was a personal one and that a lease by 
the mortgagor was not void against the auction purchaser, 2 though it 
was not binding on the mortgagee himself. 3 


6. (’15) 2 AIR 1915 Oudh 165 (166) : 30 Ind Cas 258, Ram Sarup v. Suraj Din. 
(’31) 18 AIR 1931 Oudk 256 (259) : 132 Ind Cas 532 : 6 Luck 546 (DB), Mt. 

Mantura v. Jagmohan Singh. 

(’28) 15 AIR 1928 Pat 238 (240) : 107 I. C. 156(DB), NathoSingh x.LacliuSingh. 

7. (’35) 22 AIR 1935 Rang 420 (422) : 159 Ind Cas 1038 (DB), V. E. A. Chettyar 
Firm v. Sein Htaung. 

Note 5 


1. (1935) 104 L -T Cb 243 (246) : 1935 Cb 438 : 153 L T 216 (218), Coutts it Co. 
v. Somerville. 


Note 7 


1. (’77) 1 All 126 (129) (DB), Chunni v. Thakur Das. 

(’77) 1 All 610 (610) (DB), Mul Chand v. Bal Gobind. (1 All 126 followed.) 

2. (’81) 6 Cal 317 (319) : 7 Cal L R 293 (DB), Radha Pershad v. Monohur Das. 

3. (’72) 17 Sutb W R 560 (560) (DB), Gossain Mjoigul v. Raghoonath Salioy. 
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The power of the mortgagor under sub-s. (l) does not exist if there 
is an intention to the contrary expressed in the mortgage document and 
the provisions of sub-s. (2) themselves may be varied and extended by 
the terms of the mortgage deed. 

Where there is a contrary intention expressed in the mortgage 
deed, and the mortgagor nevertheless grants a lease of the mortgaged 
property, the lease is, under the section, not binding on the mortgagee. 
Thus, where under the terms of the contract of mortgage, the mortgagee 
was entitled to take possession of the property on default of payment 
by the mortgagor, a lessee from the mortgagor cannot resist possession 
being taken by the mortgagee on default. 1 2 3 4 The lease is not ipso facto 
void, but is good except in so far as it prejudices and is in defeasance of 
the mortgagee’s rights. 5 


66 . A mortgagor in possession of the mortgaged 
waste by mortgagor property is not liable to the mort- 
in possession. gagee for allowing the property to 

deteriorate; but he must not commit any act which is 
destructive or permanently injurious thereto, if the 
security is insufficient or will be rendered insufficient 
by such act. 


Explanation. — A security is insufficient within 
the meaning of this section unless the value of the 
mortgaged property exceeds by one-third, or, if con¬ 
sisting of buildings, exceeds by one-half, the amount 
for the time being due on the mortgage. 

Synopsis 


1. Scope of the section. 

2. Applicability of the principle of 

the section to the Punjab. 

3. Act not prohibited unless it is 

destructive or permanently in¬ 
jurious to the property. 


5. Lease by mortgagor. See Notes 

on S. 65A. 

6. Grant of easement by mortgagor. 

7. Onus of proof. 

8. Remedy of mortgagee if mort¬ 

gagor commits waste. 

9. Explanation. 


4. Mortgagor including items not 

belonging to him in mortgage. 


Other Topic (miscellaneous) 

Waste by mortgagor when restrained. See Notes 1 and 3. 


1. Scope of the section, — It is an important principle of law 
that a man shall not derogate from his own grant.” A mortgagor 


4. (’12) 16IndCas476(477): 150udhCas239(DB),gur6an^i v. Raghubar Dayal. 

5. (’85) 22 AIR 1936 All 511 (512,513) : 154 Ind Cas 1009, Niader Singh v. Ram 
Chander. 

( 86) 164 Ind Cas 241 (243) (Cal), Basanta Kumar v. Arfarmani Gupta. (As be. 
tween mortgagor and mortgagee it is valid—The lessee is entitled to redeem.) 

(15) 2 AIR 1916 Oudh 200 (202) : 80 Ind Cas 289 (DB), Syed Husain v. Bank of 
upper India Ltd. Lucknow. 

[See also ('82) 4 All 618 (524) : 1882 All W N 118 (DB), Alihassan v. Dhirja .] 


Section 65A. 
Note 7 . 
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cannot, therefore, after the date of the mortgage, prejudice the rights of 
the mortgagee by any dealings with the mortgaged property. 1 As has 
been seen in S. 65A, the mortgagee’s only right under his mortgage is 
that the security for his debt is not rendered insufficient by the act of 
the mortgagor, 2 or of any other person to whose rights those of the 
mortgagee are superior. 3 This right cannot be prejudiced by the 
mortgagor. Section 65A deals with one class of acts which might 
prejudice the mortgagee’s right and this section deals with another class 
of acts, namely, acts which are destructive or permanently injurious 
to the mortgaged property: in other words, acts of ivaste. 

Subject, however, to the duty not to do any act which renders the 
security insufficient, the mortgagor as owner of the property is entitled 
to use and enjoy the property in any way he likes. 4 

2. Applicability of the principle of the section to the 
Punjab. — The principle of this section has been applied to cases 
arising in the Punjab as being in consonance with justice, equity and 
good conscience. 1 

3. Act not prohibited unless it is destructive or perma¬ 
nently injurious to the property. — The section deals only with 
acts of waste by the mortgagor in possession. It does not apply to 
other acts, though by reason of such acts, the security is rendered 
insufficient. In a case arising before the Act, it w T as held that the act 
of annual cutting and felling of wood in the mortgaged property, a 
forest, not inconsistent with good management, was neither destructive 
nor injurious to the property nor rendered the property insufficient in 
value. 1 Under the present Act standing timber is not included in the 
definition of “immovable property” and a mortgage of land is not, 
therefore, a mortgage of the timber standing thereon. 2 Where the 

Section 66 — Note 1 

1. (’12) 16 Incl Cos 476 (477) : 15 Omlh Cas 239 (DB), Qurban Ali v. Raghubar 
Dayal. (Mortgagor cannot by granting lease of the mortgaged property affect the 
mortgagee’s right to possession on default of payment.) 

(’17) 4 AIR 1917 Nag 116 (118) : 46 Ind Cas 789, Jairam v. Debidayal. (A mort¬ 
gagee cannot have his rights, created on the date of mortgage, impaired by any 
subsequent act of the mortgagor to which he was not a party.) 

2. See cases in Note 1 on Section 65A. 

3. (’05) 28 Mad 208 (209) (DB), Aiyappa Reddi v. Kuppusami Reddi. 

4. (’17) 4 AIR 1917 Mad 880 (883) : 32 Ind Cos 901 (DB), Muniappa v. Subbiah. 
(1865) 34 L J Ch 196 (200) : 11 L T (N S) 497 (499) : 11 Jur (N S) 1 : 13 W R 

(Eng) 283, Collins v. Lamport. 

(’96) 9 C P L R 130 (131), Singai Gopal Sao v. Meh tab Bi. 

(’35) 22 AIR 1935 All 511 (512) : 154 Ind Cas 1009, Niader Singh v. Ram 

Chander. 

Note 2 

1. (’02) 1902 Pun Re No. 85 : 1902 Pun L R No. 124 page 518 (521) (DB), Mt. 
Bhagican Devi v. Mt. Bunxjadi Ehanum. 

Note 3 

1. (’83) 7 Bom 336 (339) : 7 Ind Jur 616 (DB), Balvantrav Ozc v. Ganpatrav 
Jadhav. 

2. (’26) 13 AIR 1926 Mad 343 (344) : 91 Ind Cas 754, Punnaxjija v. Venkatappa. 
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mortgaged property is land which is used for periodically growing and 
cutting timber, the act of cutting the timber standing on the laud 
cannot be said to be destructive or injurious to the mortgaged property. 
A mortgagor does not, therefore, do any act prohibited by this section 
in cutting the timber. But if the value of the mortgaged land is reduced 
to below the statutory minimum, the mortgagee has his remedy under 
S. 68, cl. (b). It has, however, been held in the undermentioned case 3 
that though the mortgagor is entitled to cut and utilise standing timber, 
he will be liable in tort to the mortgagee if the value of the land is 
thereby reduced to below the statutory minimum. It is somewhat difficult 
to follow how a rightful act will give rise to an action in tort. 


4. Mortgagor including items not belonging to him in 
mortgage. — It has been held that the section deals with waste by 
the mortgagor 1 and that it has nothing to do with regard to land which 
the mortgagee thought he had got under the mortgage but which he is 
found to have really not got. 2 Thus, where the mortgagor included in 
his mortgage certain items to which he had no title and the security 
was thus found to be insufficient, it was held that the case was not 
within the section. 3 The expression “must not commit any act ” has 
reference obviously to acts committed subsequent to the mortgage and 
will not apply to a case like the one referred to above. 

5. Lease by mortgagor-See Notes on Section 65A. 


6. Grant of easement by mortgagor. — Section 10 of the 

Easements Act, 1832, provides that a mortgagor may impose on the 

mortgaged property any easement that does not render the security 

insufficient and the explanation to that section is identical with the 

explanation to this section as to when a security is insufficient. It is not 

necessary under that Act that the grant of the easement should be 

destructive or permanently injurious to the mortgaged property. It is 

doubtful if s. 66 of this Act which deals with acts of waste can be applied 

to grants of easement rights by the mortgagor. But if such a grant can 

be considered to be, in particular circumstances, destructive or injurious 

to the property, as had been held in the cases of leases before the 

introduction of s. 65A, then the grant of easement will not be binding 

on the mortgagee under this section if the security is rendered insufficient 
thereby. 


X mortgaged to Y a house together with a well, x afterwards 
granted an easement right in the weU to his neighbour z. The mort-a-ee 
Y, having purchased the mortgaged property in execution of the mort- 
gage decree, objected to the use of the well by z. It was held that the 


3. (’17) 4 AIR 1917 Mad 880 (881) 


!• (’26) 18 AIR 1926 Mad 343 (346) 

2. (’22) 9 AIR 1922 Bom 217 (218) 
v. Dadaji. 

3. (’22) 9 AIR 1922 Bom 217 (218) 
v. Dadaji. 


32 Ind Cas 901 (DB), ilftmiappa v. Subbiah. 
Note 4 

91 Ind Cas 754, Punnayya v. Fenfca/uppa. 
70 Ind Cas 423 (DB), Baghunath Sadashiv 

70 Ind Cas 423 (DB), Baghunath Sadashiv 


Section 66 
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Section 66 
Notes 6-9 


validity of the easement as against the mortgagee depended upon the 
question whether the grant of the easement rendered the security 
insufficient within the meaning of this section. 1 

7. Onus of proof. — The onus of proof that a particular act of 
the mortgagor in possession was destructive or permanently injurious 
to the property and that thereby the value of the security has gone 
down below the statutory minimum is on the mortgagee. 1 The contrary 
view which has been taken in the undermentioned cases 2 does not 
appear to be correct. 


8. Remedy of mortgagee if mortgagor commits waste_ 

Where a mortgagor threatens to commit acts which are destructive 
or permanently injurious to the property and which are likely to 
render the security insufficient under this section, the mortgagee may 
sue for an injunction restraining the mortgagor from committing such 
acts. 1 He may, if such acts have been committed , maintain an action 
in tort for damages against the mortgagor for the depreciation of the 
mortgage security, if it can be shown that by reason of such acts the 
value of the mortgage security has been lowered below the statutory 
minimum. 2 He may also sue for the recovery of the mortgage money 
under S. 68, cl. (c). 3 


9. Explanation. — The rule that a security is insufficient unless 
in the case of a mortgage of buildings, the value thereof exceeds by one 
half and in other cases, by one third, the amount due on the mortgage 


Note 6 

1. (’02) 1902 Pun Re No. 85 page 348 (350): 1902 Pun L R No. 124 page 518 (522) 
(DB), Alt. Bhagwan Devi v. Alt. Bunyadi Khanum. 

Note 7 

1. (’17) 4 AIR 1917 Mad 880 (883) : 32 Ind Cas 901 (DB), Muniappa v. Subbiali. 
(’14) 1 AIR 1914 Bom 312 (316) : 24 Ind Cas 758 (DB), Andrewyule & Co. v. 

Ardeshir Bomanji. 

(’38) 25 AIR 1938 Pat 189 (191) : 175 Ind Cas 279 (DB), Ramasray Prasad v. 
C. G. Atkins. (Explaining A I R 1921 Pat 183 and A I R 1928 Pat 372.) 

2. (’16) 3 AIR 1916 Pat 11 (14) : 1 Pat L Jour 563 : 38 Ind Cas 37 (DB), Anand 
Ram v. Dhanpat. (Following 17 Ind Cas 1 which has been explained in AIR 1938 
Pat 189.) 

(’02) 1902 Pun Re No. 85 : 1902 Pun L R No. 124 page 518 (522) (DB), Alt. 
Bhagwan Devi v. Alt. Bunyadi Khanum. 

Note 8 

1. (1750) 26 E R 1214 (1215) : 3 Atk 723, Farrant v. Lovell. 

2. (’05) 28 Mad 208 (209, 210) (DB), Aiyappa Reddi v. Kuppusami Reddi. 

(’15) 2 AIR 1915 Mad 633 (634) : 33 Ind Cas 321 (DB), Ramakrishnama v. 
Chengu Aiyar. 

[See also (’17) 4 AIR 1917 Mad 880 (884) : 32 Ind Cas 901 (DB), Surapudi 
Aluniappa v. Nookala Seshayya. (Mortgagor cutting and removing standing 
timber thereby rendering the security insufficient—Mortgagor though entitled to 
standing timber is liable for damages.)] 

3. (’35) 22 AIR 1935 All 511 (512) : 154 Ind Cas 1009, Niader Singh v. Ram 
Chander. 

(’15) 2 AIR 1915 Mad 633 (634) : 33 Ind Cas 321 (DB), Ramakrishnama v. 
Chengu Aiyar. 
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has been recognised by the Legislature not only in this section but also 
in S. 20, cl. (e) of the Trusts Act, 1682, and in s. 10 of the Easements 
Act, 1882. 



Rights and Liabilities of Mortgagee . 

^ , . In the absence of a contract to the con- 
Right of foreclosure trary, the mortgagee has at any time 
or sale * after the mortgage-money has 

become a [due] to him, and before a decree has been 
made for the redemption of the mortgaged property, 
or the mortgage money has been paid or deposited as 
hereinafter provided, a right to obtain from the Court 
b [a decree] that the mortgagor shall be absolutely 
debarred of his right to redeem the property, or b [a 
decree] that the property be sold. 

A suit to obtain b [a decree] that a mortgagor shall 
be absolutely debarred of his right to redeem the 
mortgaged property is called a suit for foreclosure. 

Nothing in this section shall be deemed — 

c [(a) to authorize any mortgagee, other than a 
mortgagee by conditional sale or a mort¬ 
gagee under an anomalous mortgage by 
the terms of which he is entitled to fore¬ 
close, to 'institute a suit for foreclosure, or 
an usufructuary mortgagee as such or a 
mortgagee by conditional sale as such to> 
institute a suit for sale; or] 

(b) to authorize a mortgagor who holds the 
mortgagee’s rights as his trustee or legal 
re present at ive, and who may sue for a 

sale of the property, to institute a suit for 
foreclosure; or 

(c) to authorize the mortgagee of a railway. 

canal or other work in the maintenance of 
which the public are interested, to institute 
a suit for foreclosure or sale; or 

(d) to authorize a person interested in part only 
of the mortgage-money to institute a suit 
relating only to a corresponding part of the 
mortgaged property, unless the mortgagees 


Section 66- 
Note 9 


Section 67 
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Section 67 
Note 1 


have, with the consent of the mortgagor, 
severed their interests under the mortgage. 


a. 



c. 


This word was substituted for the word "payable” by Section 31 of the 
Transfer of Property (Amendment) Act, 1929 (XX of 1929). 

These words were substituted for the words "an order”, ibid. 

This clause was substituted, ibid. The old clause ran as follows :— 

"(a) to authorize a simple mortgagee as such to institute a suit for foreclosure, 
or an usufructuary mortgagee as such to institute a suit for foreclosure 
or sale, or a mortgagee by conditional sale as such to institute a suit for 
sale ; or”. 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Section applies to a charge. 

4. “ In the absence of a contract to 

the contrary.” 

5. “After the mortgage-money has 

become due.” 

6. Failure to pay interest. 

7. Failure to pay instalments. 

8. Right to sue under this section, 

if can arise apart from the 
terms of the contract. 

9. “ Before the mortgage-money 

has been paid or deposited as 
hereinafter provided.” 

10. Effect of foreclosure. 

11. Effect of sale under mortgage 

decree. 

12. Clause (a). 

13. Remedy of a simple mortgagee. 

14. Remedy of a mortgagee by con¬ 

ditional sale. 

15. Remedy of a usufructuary mort¬ 

gagee. 

16. Remedy of an English mort¬ 

gagee. 

17. Remedy of a mortgagee by 

deposit of title deeds. 

18. Remedy of an anomalous mort¬ 

gagee. 


19. Remedies of prior and puisne 

mortgagees against each other. 

20. Rights of persons deriving title 

from the mortgagee. 

21. Sub-mortgagee. 

22. Benamidar-mortgagee. 

22a. Mortgagee of limited interest 
in property. 

23. Enforcement of a security bond. 

See Notes on S. 145 and Note 4 on 
0. 34 R. 14 of the Authors’ Com¬ 
mentaries on the Code of Civil 
Procedure, 3rd (1940) Edn. 

24. Suit by Government to recover 

takkavi loan. 

25. Clause (b). 

26. Clause (c). 

27. Clause (d). 

28. Partial foreclosure or sale by a 

sole mortgagee. 

29. Mortgagee’s right against the 

property and the doctrine of 
substituted security. 

30. Mortgagee — Whether can 

enforce his mortgage against 
a trespasser in possession of 
the mortgaged property. 

31. Mortgagee obtaining a money 

decree, whether can sell the 
mortgaged property. 

32. Bundelkhand Alienation of Land 

Act. 


Other Topics (miscellaneous) 


Effect of adverse possession upon rights 
of mortgagee. See Note 30. 

Execution of mortgagee's money decree 
against mortgaged property. See 
Note 31. 

No foreclosure where mortgagor is trustee 
for mortgagee or vice versa. See 
Note 25. 

Partial foreclosure or sale. See Notes 27 
and 28. 


Remedy of a charge-holder. See Note 3. 
Remedy of a mortgagee of public works. 
See Note 26. 

Remedy of part mortgagee. See Note 27. 
Section whether retrospective. See 
Note 2. 

Severance of interests when allowed. 
See Note 27. 

Time for mortgagee’s remedy. See 
Notes 5 to 7. 


1. Legislative changes. — The following changes have been 
introduced in this section by section 31 of the Transfer of Property 
(Amendment) Act of 1929. 
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(1) The word ‘due’ was substituted for the word ‘payable’ in the 

first paragraph of the section in view of a similar change in 
section 60. 

( 2 ) The words ‘a decree’ were substituted for the words ‘an order’ 

in the first and the second paragraphs of the section, in view 
of the use of the word “decree” instead of the word "order” in 
0 . 34, Rr. 3 and 5 of the Code of Civil Procedure. 

(3) The present clause (a) was substituted for the old clause. 

See Note 12 . 


2. Scope of the section. — This section deals with the 
enforcement of a mortgage. It defines the rights of a mortgagee as 
against the mortgagor, so far as the right to maintain a suit for 
foreclosure or sale is concerned. 1 The section being only procedural is 
retrospective in its operation 2 and a mortgagee claiming under a 
mortgage executed before the Act can enforce his remedies according to 
the present section even though the procedure before the Act was 
different. 


3. Section applies to a charge. — By virtue of s. 100 , the 
provisions of the Act, which apply to a simple mortgage are also 
applicable to a charge. This section, being a provision applicable to all 
mortgages including a simple mortgage, applies also to a charge-holder 
and he is entitled to obtain a decree for sale of the charged property. 1 

4. “In the absence of a contract to the contrary.”_ 

As seen in Note 5 on S. 60, the right to redeem and the right to foreclose 
are co-extensive and arise simultaneously and, consequently, if the 
mortgagee has no right to sue for the mortgage-money, the mortgagor 
cannot sue to redeem. It is, however, to be noted that the right°of 
the mortgagee to obtain a decree for foreclosure or sale given by the 
first paragraph of this section is “in the absence of a contract to the 
contrary” while the right of the mortgagor to redeem given by S. GO is 
not made subject to any contract to the contrary. The reason is that 
a mortgagor who is a borrower, requires greater protection than a 
mortgagee who is always in a dominating position. The result will be 
that even when the mortgagor has an absolute right to redeem, the 
mortgagee s right to foreclose or to sue for sale may be subjected to 
restrictions and conditions. In the undermentioned case 1 the mortgage 


occuon o/ — Note 2 

1. CM) 18 AU 432 (455) (FB), Uatadin v. Karim Hussain. 

ci?\ 4 9) Affi^mf SU, 1 Z N 110 (DB) ' Umia v - Unra ° 

ALl sJkayya ‘ 1 “ °“ 475 < DB >' »“>’■« Bamayya - 

C84) 1884 AU W N 188 (184) (DB), Bharat Singh v. Gorakh Mol. 

Note 3 

•S Liz r- ~~ "• 

Note 4 

(’23)1° AIR 1928 Mad 653(556):741.O.309(DB), IHrichani r. hianakkalRaman. 


T.P.90. 
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Notes 1-4 
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Section 67 deed contained a covenant that if the mortgagee wanted payment he 

Notes 4-5 must give notice to he paid on the day after the beginning of the 

cultivation in any year and not at other times. The first Court held 
that the mortgagor was not entitled to redeem until a demand for 
payment was made by the mortgagee. It was held by the High Court 
• that the covenant in the mortgage deed affected only the mortgagee 
and not the mortgagor’s right to redeem at any time. 

In the case noted below,- a mortgagee was entitled under the terms 
of the mortgage to enter into possession of the mortgaged property 
immediately on the execution of the mortgage deed. It was further 
provided in the deed that the mortgagee would have the right to recall 
the mortgage-money and to sue for foreclosure only in the event of 
the mortgagor’s default in redeeming the mortgage on the expiry of 
five years. The mortgagee was not allowed to enter into possession by 
the mortgagor. The question was when the mortgage-money l>ecame 
payable. It was argued that, reading S. 68 with S. 67, the mortgage- 
money became payable on the happening of the contingency of not 
getting the possession by the mortgagee. But it was held that the right 
given by S. 67 was controlled by a contract to the contrary and that, 
according to the stipulation in the mortgage deed, the mortgagee could 
not recall the mortgage-money and sue for foreclosure before the expiry 
of five years. 

5. “After the mortgage-money has become due.” — The 

right to foreclosure or sale, under this section, arises after the mortgage, 
money has become due. The right to redeem under section 60, arises 
when the principal money has become due. Although the expression 
"mortgage-money” is wider than the expression ‘‘principal money,” 1 
the right to foreclosure or sale under this section will arise simultaneously 
with the right to redeem under S. 60. The reason is that the mortgage - 
money cannot be said to have become dm, unless the principal money 
has become due. 2 This is consistent with the general principle that the 
right to redeem and the right to foreclose are co-extensive. 3 

Where the mortgage-doed provides for a period for payment of 
the mortgage-money, the mortgagee’s right to foreclosure or sale arises 
after the expiry of the period and not before, inasmuch as the right to 
redeem arises on the expiry of the period. 4 Where no period is fixed for 

2. (’32) 19 AIR 1932 Oudh 178 (179) : 139 Ind Cas 61 (DB), Ram Sarup Singh 
v. Gaya Prasad. 

Note 5 

1. See Notes on S. 56. 

2. See (’19) 6 AIR 1919 P C 150 (151) : 42 Mad 813 : 46 Ind App 151 : 51 Ind 
Cas 185 (PC), Ramabhadra Rajuv. Maharaja of Jeyporc. (Mortgagee cannot sell 
morgaged property for interest alone.) 

[See also (’94) 16* All 415 (417) : 1894 All W N 140 (DB), AzimuUah v. Noj- 
Munnissa.] 

3. (’22) 65 Ind Cas 273 (274, 275) (DB) (Cal), Jamir Howladar v. Arabjan Btbi. 
(•07) 29 All471 (473): 1907 All W N 133(DB), Husaini Khanamv.Husain Khan. 

4. (’22) 65 Ind Cas 273 (274) (DB) (Cal), Jamir Howlader v. Arabjan Bibi. 

(’10) 8 Ind Cas 576 (577) (DB) (Lah), Nanak Chand v. Mehr Jawaya. (When 

the mortgage-money is to be paid ‘within’ certain period, mortgage-money becomes 
due aft-er the expiry of the period.) 
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the payment of the mortgage-money, it has been generally held that 
the mortgage-money becomes due on the date of the mortgage and the 
mortgagee is free to enforce his security at any time after the date of 
the mortgage. 5 In the undermentioned case 6 where no specific time was 
fixed for payment of the debt, their Lordships of the Privy Council 
held that “on the facts of the case” the money did not become due 
until a demand was made by the mortgagee and refused by the 
mortgagor. 


After the decision of the Privy Council in Lasa Din v. Mt. Gulab 
Kunwar, 7 it is now settled law that where a mortgage fixing a term 
for payment, contains also a default clause for payment before the due 
date, the mortgage-money does not become due as soon as the default 
occurs. In such cases, the mortgagee has an option either to enforce his 
security at once, or to stand by for the full term of the mortgage. The 
money, therefore, becomes due either when he exercises his option 8 or 
where he does not exercise his option, on the expiry of the period. 8 * The 

(’07) 29 All 471 (474): 1907 All W N133 (OB), Husaini Khanamv. Husain Khan. 
(’33) 20 AIR 1933 Oudh 81 (S3) : 142 Ind Cas 821 (DB), Ganga Prasad v. Bxshu- 
nath Singh. 

(’33) 20 AIR 1933 Oudh 237 (239) : 8 Luck 488 : 141 Ind Cas 279, Raghbir Singh 
v. Rajendra Bahadur Singh. v 

5. (’93) 20 Cal 269 (272) (DB), Nilcomal Pramanick v. Kamini Koomar Basu 

(15) 15 Ind Cas 287 (287) : 39 Cal 828 (DB). Purna Chandra Sarma v. Peary 
Mohan. * 

(’07) 17 Mad L Jour 177 (178) (DB), Chengiah v. Pichayya. 

(’26) 13 AIR 1926 Lah 225 (226) : 92 Ind Cas 656 (DB), Ziada v. Gurdas Ram 

[See also ( 33) 20 AIR 1933 Lah 84 (85) : 140 Ind Cas 855, Bliagwan SaJiai v. 
Bhurxa. J 

6 «!i 8 i2m 7 1930 P C 188 ( 192 ) : 64 Bom 495 : 57 Ind A PP 194 :126 Ind Cas 

417 (PC), Nilkanth Balwant v. Vidya Narasinha Bharathi. 

7 779 3 {PC) 9 1932 P C 207 <211) : 7 LU ° k 442 : 59 lD<1 APP 376 : 138 Ind Cas 

fj™ 62 * nd345 762 < 763 ) PB) (Mad), Kaliappa Radar v. Snmi Iyer 

( P , x? 1928 Mttd 637 {638 ’ 639 ) •• 107 ™ Cas 650 (DB), Ranga Stoami 
Ptllax v. Kuppuswami Deekshatar. m btoami 

( y 3 il!itdr A 1 R 3 A^ dh 237 J 239) ; 8 LQCk 488 : 141 Ind Cas 279 . R*9hbir Singh 
v. Rajendra Bahadur. (Affirmed on appeal in AIR 1934 Oudh 473 ) 9 

1°uZLTJTrJ*™ : 8 Luck 242:142 ™ c “ 88 <™>. If*. 

884 (886): 159 “ Cas 172 ' Thir,h ** iri Vd °y™ - 

' 3 XUfC 4 227 ‘ 228)! 148 104 ° aS 311 <“>■ 

S.” (246 ' 24?) : 22 ln<i APP 183 < PC >' Uohan Roy v. Ganga 

WSSSEKS ~ ■'*■ - - - ~ mi. 

2^X2? “ ““ 1 “ ( *“ l Ml' *»*»**. Iq- 

“,‘rss ”i»'-" «^ c 


Ram 
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Section 67 cases which have held that it became due on first default, or that the 

Note 5 right would be waived and the mortgagee could sue on the basis of next 

default, are no longer good law. 8b 

Where the mortgage-money is payable under the deed “on 
demand”, the question in each case is whether the parties intended to 
make the demand a term of the contract. Where the demand is an 
integral part of the contract, the money will not become due until a 
demand is made. 9 But the words “on demand” do not by themselves 
make a demand a term of the contract. 10 The same principles will 
apply where the words used are “when you require.” 11 

In England, it has been held that the mortgagor must have a 
reasonable notice for payment after a demand is made before the 
mortgagee can enforce his remedy. 12 

A failure on the part of the mortgagor to perform what was 
incumbent upon him to do during the term of the mortgage, may give 
rise to a right of foreclosure or sale before the expiry of the term fixed 
in the mortgage-deed. 13 This can be supported on the ground that by 
reason of the mortgagor’s default the mortgagee is entitled to rescind, 
under Ss. 39 and 54 of the Contract Act, the contract on his part to wait 
till the expiry of the period fixed. In Seaton v. Tioyford, u the above 
principle was applied even where the mortgagor merely failed to carry 
out the terms of the contract as regards the payment of interest. In 

8 b. For a fuller discussion, see Note 24 on Article 132 of the Authors’ Commen¬ 
taries on the Limitation Act, 2nd (1942) Edn. 

9. See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., 
Article 59.Note 6 and Article 132 Note 23. 

[ Also see (’79) 4 Cal 283 (294) : 3 Cal L R 336 (DB), Ram Chunder Ghosaul v. 
Juggutmonmohiney Dabee. (Per Garth, C. J.) 

(’06) 16 Mad L Jour 364 (365) (DB), Vythilinga Nadan v. Narayanasami 
Ayyan.] 

10. (’19) 6 AIR 1919 All 56 (59) : 52 Ind Cas 634 : 42 All 70 (DB), Barkatun - 
nissa Begam v. Mahboob AH Mian. 

See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., Article 59 
Note 6 and Article 132 Note 23. 

[Also see (1893) 2 Ch 300 (305) : 62 L J Ch 695 : 41 W R (Eng) 440 : 69 L T 
12 : 3 R 463, In re Brown's Estate; Brown v. Brown. 

(’79) 4 Cal 283 (294) : 3 Cal L R 336 (DB), Ram Chunder Ghosaul v. Juggut 
Monmohiney Dabee. (Per Garth, C. J.)] 

11. (’99) 22 Mad 20 (22); 8 Mad L Jour 167 (DB), Nettakaruppav. Kumarasami, 
(On construction the words “when you require” held to imply a condition and 
not a mere technical expression.) 

12. (1862) 7 L T 422 (423) : 32 L J Q B 38 : 11 W R(Eng) 167: 9 Jur (N S) 495 ; 
3 B & S 305 : 129 R R 337, Brighty v. Norton. 

(1883) 8 App Cas 285 (293) : 43 L T 918 : 52 L J P C 35, Moore v. Shelley. 

13. (’02) 26 Bom 241 (245) : 3 Bom L R 876 (DB), Venkatrao v. Mahablesh- 
war. (Some part of the mortgaged property not belonging to mortgagor— Further 
security demanded but refused—Mortgagee was held entitled to sell the property.) 

(1870) 11 Eq 591 (598) : 19 W R (Eng) 200 : 40 L J Ch 122 : 23 L T 648, Seaton 
v. Twyford. 

14. (1870) 11 Eq 591 (598) : 19 W R (Eng) 200 : 40 L J Ch 122 : 23 L T 648. 
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India, the view of Seaton v. Twyford, u a namely that the failure on 
the part of the mortgagor to pay the stipulated interest, would release 
the mortgagee from the necessity of waiting for the expiry of the term, 
before exercising his right as a mortgagee, has been approved in the 
undermentioned cases. 15 

A, a trustee, executed a mortgage in favour of B, the trust temple. 
The mortgage debt was not to be paid for 20 years. In a suit instituted 
under S. 92, Civil Procedure Code, the mortgage was declared to be a 
breach of trust and the money was ordered to be paid immediately to 
B. B brought a suit for foreclosure before the expiry of the period. It 
was held that the mortgage money became due within the meaning of 
s. 67 and the suit was maintainable. 10 


Illustrative Cases. 

(1) In a mortgage bond dated 14th June 1S7G the stipulation was 

that the mortgage money advanced should be repaid “in 
the month of Jetli 1289 Fasli, being a period of six years.” 
The last day of Jeth 1289 fell on the 1st June 18 S 2 and the 
period of six years from the date of the bond ended on the 
14th of June 1882 . It was held that the mortgage money 
became due on the 14th June 1882. 17 

( 2 ) A mortgage deed provided for the repayment of the principal 

and interest by the month of Chaitra 1805. If the mort¬ 
gagor failed to pay the amount, he was to give to the 
mortgagee the produce of the security for three years 
succeeding (1306, 1307 and 1308); there was also a provision 
that the mortgagor would not thrash the produce without 
the permission of the mortgagee, and that, if he did so, he 
would realize the principal and interest in Magh 1308. It 
was held that the mortgage money did not become due 
before 130S. 18 


(3) A mortgage deed provided that the mortgagee could not sue 
unless (i) the entire demand for two instalments for two 
consecutive years and interest on the principal for two 
consecutive years remain unpaid, and (ii) nothing was paid 
on account of principal or interest for two consecutive 


14a. (1870) 11 Eq 591 (598) : 19 WR (Eng) 200 : 40 L J Ch 122 : 23 L T 648. 

Bom 347 ( ^ 5) i 3 Bom L R 876 < DB >. y^katrao v. UahablKhwar. 
(Case not governed by the Transfer of Property Act.) 

’a. 1 ,'! t/VTl M , ad ,l 29 TO n- : 62 Ind 0as 505 (DB) ' ^unachallam Chettnr v. 

(Per , W “ 11 ' 3 ' c - J -; Sadasiva Aiyar, J„ contra.) 

( j 3 * 1 a 16 - N ?TOi . 33 (1 ? 5) T 11 N,g h R 163 : 80 Ind 0as 981 ( 982 >. £«n>i- 

fM V L«? hrai - h 7 ever ’ tbere 15 “ covenant not to call in the money 

or a certain period, no default in payment of interest will enable the mortgagee 

K) &U61I 


16. (’21) 8 AIR 1921 Mad 229 (230) 
Chettxar v. Raja of Kalahasti. 


62 Ind Cas 505 (DB), Arunachallam 


17- ('97) 24 Cal 382 (384) (DB), Lati/unncsa v. Dhan Kunwar. 
PrSpn A “. 1919 ° al 520 (521) 1 50 Ind 0ss 71 (DB) ' BtalnnfA Bose Kali 
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years. It was held that the right to sue did not arise 
unless nothing had been paid on account of principal or 
interest. 19 

(4) A mortgage deed for a period of nine years provided that 
the mortgagor was not entitled to redeem the property 
before the said period. There was also a condition that the 
mortgagee could not bring the property to sale before the 
expiry of that period. There was this further peculiar 
condition that the mortgagee may recover at his wish 
either by mutual settlement or through suit in Court the 
entire principal and interest before the expiry of the period. 
It was held by a Full Bench of the Chief Court of Oudh 
that the mortgage-money became due only on the expiry 
of the period. 20 

(5) A mortgage deed contained an agreement that the principal 
money should not be required by the mortgagee until the 
expiration of five years from the date of the deed “if the 
half-yearly interest should be punctually paid.” Interest was 
not paid on the day fixed. The mortgagee sued before the 
expiry of five years. It was held that “punctually” meant 
payment on the day fixed. Payment, nine days after the 
due date, was not good payment. The mortgagee, therefore, 
w T as held entitled to sue before the expiry of the period. 21 

6. Failure to pay interest. — Under this section, the right to 
sue for foreclosure or sale arises, when the mortgage-money has become 
due. Under the second para, of S. 53, the 2 vincipal and interest of which 
payment is secured is ‘mortgage-money’. But the general principle is 
that interest is accessory to the principal and cannot be recovered apart 
from the principal to which it is accessory. 1 Where, therefore, the 
principal money has not become due, the mortgagee has under this 
section no right to demand a sale of the mortgaged lands for the 
payment of interest alone. 2 The view expressed by Wallis, C. J., in 
Arunachellam Chettiar v. Baja of Kalahasti , 3 namely that the 
mortgagee is entitled under this section to realise the interest in arrear, 
by sale of a portion of the security, even where the principal money 

19. ('15) 2 AIR 1915 Oudh 31 (54) : 30 Ind Cas 323 (DB), Narendra Bahadur 
Singh v. Oudh Commercial Bank Ltd., Fyzdbad. 

20. (’28) 15 AIR 1929 Oudh 289 (290) : 3 Luck 439 : 112 Ind Cas 130 (FB), Ravi 
Koer v. Patraj Koer. 

21. (1898) 1 Ch 343 (349) : 46 W R (Eng) 230 : 67 L J Ch 135 : 77 L T 665 : 14 
T L R 157, Leeds and Hanley Theatre of Varieties v. Broadbcnt. 

Note 6 

1. See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., 
Art. 63 Note 1. 

2. (’19) 6 AIR 1919 P C 150 (151) : 42 Mad 813 : 46 Ind App 151 : 51 Ind Cos 
185 (PC), Ramdbhadra Raju v. Maharaja of Jeypore. 

[But see (’17) 4 AIR 1917 Mad 743 (743) : 35 Ind Cas 104 (DB), Subbiah Chetty 

v. Kuppammal .] 

3. (’21) 8 AIR 1921 Mad 229 (230) : 62 Ind Cas 505 (DB). 
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Las not become due, as interest is included in the term mortgage-money, 
is, it is submitted, not correct. There may, however, be a special 
stipulation to that effect in the mortgage-deed, in which case the 
mortgagee’s right will be governed by the express terms of the contract 
-and the mortgagee will \e entitled to sell the mortgaged security for 
the arrears of interest alone. 4 

7. Failure to pay instalments, — "Where the mortgage-money 
is agreed to be paid by instalments and the mortgagor commits default, 
it is doubtful if the mortgagee can sue for sale or for foreclosure under 
this section for part of the mortgage-money, though he can obtain a 
money-decree for the amount due. Where, however, the parties agree 
to allow a foreclosure or sale for part of the mortgage-money, the 
mortgagee is free to enforce a portion of mortgage security as each 
instalment falls due. 1 In Ramayya v. Venkatarama Gurraju , 3 the 
■express covenant to pay as each instalment fell due was held to carry 
with it the right to sale and the mortgagee was held entitled to recover 
the same by sale of a portion of the mortgage security. It is also 
established that, if under the deed -the mortgagee is restrained from 
enforcing his security until all the instalments have become due, the 
mortgagee has no right to sue for sale or foreclosure on default of one 
instalment. 3 

8, Right to sue under this section, if can arise apart 
from the terms of the contract. — The mortgage-money may also 
become due for the purpose of this section apart from the terms of the 
mortgage-deed. Clauses (b), (c) and (d) of s. 68 describe the circumstances 
under which the mortgagee can sue for the mortgage-money, although 
it has not become due under the terms of the mortgage contract. As to 
whether in such cases the mortgagee has a right to sue for sale of the 
mortgaged property, see Notes on s. 68. 


9. “ Before the mortgage-money has been paid or depo¬ 
sited as hereinafter provided.” — A mortgagee has a right to 
obtain a decree for foreclosure or s&le only before the mortgage-money 
has been paid or deposited. Where the mortgage-money is paid, the 

4. (’19) 6 AIR 1919 P C 160 (151) : 42 Mad 813 (819) : 46 Ind App 151 : 51 
Ind Cas 185 (PC), Ramabhadra Raju v. Maharaja of Jeypore. 

<’04) 31 Cal 922 (927) : 8 Cal W N 264 (DB), Kashi Persad Singh v. Jamuna 

Pershad Sahu. (Mortgage bond providing that if interest was not paid for three 

consecutive years, creditors to institute a suit for interest only and recover it by 

sale of mortgaged property-Mortgagee held could realize arrears of interest by 
sale.) 


(’17) 4 AIR 1917 Mad 743 (743): 35 Ind Cas 104 (DB), Subbiah Ghelty 
Kuppammal. 



Note 7 


1. (’15) 2 AIR 1915 Nag 183 (135) : 11 Nag L R 158 : 30 Ind Cas 981, Kamidan 
v. Meghraj. 

2. (’03) 13 Mad L Jour 2 (3) (DB). 

/ 3 iii’° n 2 l™ 0 P L R 70 (8 °)’ Ka ™od Singh v. Raja Raghoji Rao. 

( 15) 2 AIR 1915 Nag 138 (185): 11 Nag L R 153: 30 Ind Cas 981 (982), Kamidan, 
v. ueghraj. 
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mortgage is extinguished and no question of foreclosure or sale will 
arise . 1 

As regards the deposit of mortgage-money by the mortgagor a 
provision has been made by s. 83 and the words “as hereinafter provided” 
refer to that provision. Where a deposit compjies with the requirements 
of that section the mortgagee will not be entitled to a decree for 
foreclosure or sale whether he accepts or refuses the deposit. For 
example, where the mortgagee accepts the deposit, the mortgage is 
discharged and no question of foreclosure or sale will arise. Where the 
mortgagee refuses to accept the deposit which still lies in a Court, and 
sues on his mortgage, and it is found on taking accounts that nothing 
is due on the mortgage, no decree for foreclosure or sale will be 
necessary. Where, however, the deposit is held invalid, it will amount 
to no deposit and there will be no bar to the passing of the decree for 
foreclosure or sale according to this section . 2 

In the undermentioned case* the mortgagee after receiving a notice 
of deposit went to withdraw it but finding that it had been withdrawn 
by a pleader purporting to act under his authority, filed a suit for 
foreclosure. It was held that the words ‘as hereinafter provided’ make it 
perfectly clear that a deposit under s. 83, in so far as it is contemplated 
here, must mean a deposit which has been accepted and acted on by 
the mortgagee in terms of that section. It'was also held that where 
facts showed that the Court could not place the money in the hands of 
the mortgagee, the deposit, for all practical purposes would be an 
illusory transaction and would not be legal deposit under s.83 such as 
might be supposed to affect the rights of the parties one way or the 
other, and consequently, the mortgagee would be entitled to obtain a 
decree for foreclosure. 

This section debars the mortgagee from obtaining a decree for 
foreclosure or sale after a deposit by mortgagor. It does not preclude 
him from instituting a suit on his mortgage. In Sitaramayija v. 
Venkatramana 4 the mortgagee was held entitled to sue on his mortgage 
after a deposit was made by the mortgagor but before the notice of it 
was served on him. 

10. Effect of foreclosure. —A suit for foreclosure is a suit to 
obtain a decree that the mortgagor shall be absolutely debarred of his 
right to redeem the property. Foreclosure is not a thing which can be 
effected by the act of parties. It can be effected only by the order of 
Court, in a suit properly constituted for that purjwse . 1 The effect of 

Note 9 

1. (’33) 20 AIR 1033 Mad 879 (882) : 57 Mad 195 : 148 Ind Cas 1121 (DB), Daso 
Polai v. Narayana Patro. 

('ll) 11 Ind Cas 410 (412) (DB) (Lali), Divan Chand v. Khushal Singh. 

2. See Notes 17 and 20 on Section 83. 

3. (’41) 28 AIR 1941 Cal 18 (19,20): 192 I.C. 781, Horan Krishna v. SashiDhusan. 

4. (’88) 11 Mad 371 (372) (DB). 

Note 10 

1. (1915) 1 Cb 22 (24) : 84 L J Cb 129 : 112 L T 151 : 21 Manson 395, In re 
Farnot, Fades, Irvine <£ Co. Ltd.; Carpenter v. The Company. 
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passing such a decree is that it extinguishes the mortgagor's right to 
redeem and makes the mortgagee an absolute owner of the property 
from the date of the decree. 1 ® 

In the undermentioned case- a Hindu widow entitled to a life 
estate purported to mortgage the whole of the proprietary interest in 
the property. A decree for foreclosure was passed on the mortgage in 
respect of the whole interest. A reversioner of the widow claimed to 
redeem the property. It was held that the decree for foreclosure passed 
in the above circumstances could not bind the reversioner and that he 
could redeem the property in spite of the foreclosure decree. 


t 


11. Effect of sale under mortgage-decree, — The mere 
passing of a final decree for sale or the actual sale of the mortgaged 
property under it, does not put an end to the mortgage security. It is 
only on the confirmation of the sale that the mortgage security is 
extinguished 1 and the effect of it is to pass to the purchaser the interest 
both of the mortgagor and the mortgagee. 2 


12. Clause (a). — Clause (a) of the section before amendment 
was as follows: 


‘‘(a) to authorise a simple mortgagee as such to institute a suit for 
foreclosure, or an usufructuary mortgagee as such to institute a suit for 
foreclosure or sale, or a mortgagee by conditional sale as such to institute a 
suit for sale; or”. 

It will be noticed that only a simple mortgagee and a usufructuary 
mortgagee were expressly debarred from obtaining a decree for fore- 
c losure. Other m ortgagees such as a mortgagee by deposit of title deeds 

la. (1881) 6 Q B D 345 (360) : 29 W R (Eng) 904 : 44L T 327 : 50 L J Q B 473 
Heath v. Pugh. 

(1916) 1 Ch 452 (461) : 85 L J Ch 360 : 114 L T 914 : 60 S J 352, Wakefield <£ 
Barnsley Union Bank, Ltd. v. Yates. 

(’31) 18 AIR 1931 Sind 107 (109) ; 25 Sind L R 405 : 134 Ind Cas 373, Kalumal 
Tolar am v. Ahmed Nur Mahomed. 

C14) 1 A I B 1914 All 63 (64) : 36 AU 327 : 23 Ind Cas 559 (DB), Iftmua Lai v. 
Munun Lai. 

(’77) 3 Cal 508 (510) : 1 Cal L R 343 (DB), Sham Narain v. Raghoo Burdyal. 
[See also (’83) 7 Bom 532 (535), Ladu Chtmaji v. Babaji Khdnduji. 

{ Pwh\ A Heath 235 (238) : 30 W R {E ° s) 553 -51 L J Q B 367 : 46 L T 321, 

(1877) 4 Ch D 605 (606) : 46 L J Ch 841, Carter v. Wake.] 

(862,: 6 Luok 715: 184 Ind C " s 816 < DB >' Stfomi 


Note 11 

Edn! ° n tUe C ° de ° f CiVil Pr0cedurc • 3rd ( 194 °) 

\ i'mnlfl AU 23 V 238) <! B) ’ j hhe Ram v - Nand K ^ore. (Sale in execution of 
! y decree obtamed on a simple mortgage.) 

Mahadl^ 1930 B ° m 221 (222) ' 125 Ind ° aS 905 (DB) > Ga " 9 «*’'ar v. Laxman 
£!!} 8 (12 ', 13) (DB) ’ Shaik AbdulUl Saiba v. Haji Abdulla. 

. **— 

( 06) 7 Cal L Jour 1 (30) (DB), Bhowani H«r v. Mathura Praiad. 
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and an English mortgagee could get a decree for foreclosure. The 
object of the Legislature in introducing the amendment was to restrict 
the remedy of foreclosure only to certain classes of mortgages. In their 
Report the Special Committee observe as follows: 

“ Under the present law (i.e., before amendment) the remedy by 
way of foreclosure is open to a mortgagee in the case of a mortgage 
by conditional sale and in an English mortgage, as also in 
anomalous mortgages, by the terms of which the mortgagee is 
entitled to foreclose. By Rule 4 (2) of 0. 34 of the Code of Civil 
Procedure, 1908, the Courts in India have been empowered, when a 
suit is brought for foreclosure, to direct a sale in lieu of foreclosure. 
The discretion conferred by that rule on the Courts has been 
exercised in different ways, some Courts refusing foreclosure, 
while others have granted it. We understand that in Allahabad 
foreclosure decrees are more frequent. As to equitable mortgages 
by deposit of title deeds also, a different practice prevails in 
different Courts. In Calcutta and Allahabad the Courts have 
invariably refused foreclosure in such cases (24 Cal. 348; 14 All, 
238), while in Bombay foreclosure decrees are sometimes passed 
(14 Bom. 269). 

"The question is discussed by the late Sir Rash Behari Ghose in 
the 5th Edition of his Law of Mortgage at page 32 where he says: 

‘But although sales take place more frequently now, fore- 
closure is still a common method of working out the rights of 
mortgagees in England. I may, however, be permitted to 
observe that in complicated cases, the rights of the parties 
can be adequately protected only by a decree for sale; 
foreclosure being both a cumbrous and dilatory method of 
procedure. When the Transfer of Property Act was under 
consideration, it was proposed in this country to do away 
with foreclosure altogether, and to give the mortgagee only 
the right to realise his security by a sale of the pledge. But 
it was thought by the then Law Member of the Governor- 
General’s Council that the amount of simplicity which would 
be thus gained would not justify the amount of disturbance 
which would be created by such a change in the law. I, 
however, venture to doubt whether the slight disturbance 
which would have been created by such a law would have 
been too dear a price to pay for the elegance and simplicity 
which such a measure would have given us. At any rate the 
gain to the community would have been sufficient compen¬ 
sation for any possible disturbance. The right of a mortgagee 
to foreclose, we should remember, naturally grew in England 
out of the form of an English mortgage, which consists of 
a transfer of ownership, accompanied by a condition for 
retransfer upon due payment of the debt, probably the rudest 
method, as Professor Holland points out, in which security 
can be given for the fulfilment of an engagement. In many 
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of the States of America, as well as in Ireland, sale is 
regarded as the most appropriate remedy on a mortgage. The 
same practice is followed in countries which have adopted the 
Roman law as the basis of their jurisprudence. In English 
law, however, the more cumbrous mode of proceeding has 
stood its ground down to the present day, but it may be 
affirmed without much temerity that foreclosure with its 
successive periods of redemption, its liability to be reopened, 
and the manifest inadequacy of the remedy in complicated 
cases, is doomed even in England.’ 

“In Wiltsie on Mortgage Foreclosure , vol. l, p. 5, 3rd Edu. (an 
American work), it is observed : 

‘Strict foreclosure or foreclosure without a sale was a 
procedure greatly used in England at one time and its 
purpose was to perfect in the mortgagee an absolute title, 
instead of to obtain a decree for sale; the Courts in most 
States recognise this method, but allow its use only in excep¬ 
tional cases, owing to its severity upon the rights of the 
owner of the equity of redemption.’ 

“We, therefore, consider it desirable to confine the remedy of 
foreclosure to the case of a mortgage by conditional sale or an 
anomalous mortgage where, by the express terms of the deed, the 
parties have stipulated for foreclosure; and to disallow it in all 
other cases.” 
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13. Remedy of a simple mortgagee. — Under this section 
a simple mortgagee has the right to obtain only a decree for sale. 1 He 
cannot obtain a decree for foreclosure. 2 The provision in a deed of 
simple mortgage entitling the mortgagee to enter into possession in 
case of default of payment on the specified date does not take away the 
right of sale given to the mortgagee. 3 

In the undermentioned case 4 a simple mortgagee sued to enforce 
his mortgage and the Court, instead of granting him a decree for sale 
ordered that in case of default in payment of the amount, the mortgagee 


1. (’96) 19 Mad 249 
Ratu. 


Note 13 

(253): 23 Ind App 32 (PC), Papamma Rao v. Ramachandra 


(Gas 272 (272) (PC), Lingam Krishna Bhupati v. Manya Sultan 
Bahadur of Vizianagaram. 

(’03) 6 Oudh Cas 151 (152), Kunar Binda Bdkhsh Minor v. Abdul Samad Khan. 

^ 632 (634) : 34 All 640 (DB), Nandan Singh v. Jumvtan. 

( 78) 1 All 611 (613) (DB), Ganga Prasad v. Kusyari Din. 

2. (’81) 18 AIR 1931 Mad 626 (628, 629) : 54 Mad 565 : 133 Ind Cas 504, Sun/a 
Bao v. Gokuldass. 


I ® 1 ) 18 ^ 1931 Ma<1 642 (547): 133 Ind Cas 497 (DB), Chandramma 
Suthan Naidu. 


L Jour ^ ( 3 ) (D B )» Raniayya v. Venkatarama Gurrajn. 

Cas 2 ^ 2 lingam Krishna v. Manya Sultan. 

( 882-63) 1 Mad H C R 114 (116) (DB), Annasioami v. Narranaiyan. 

Bam! 19 MRd 249 (258) 1 23 Ind ApP 82 (PC) ’ Pa * amma v. Ramachandra 
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should be put in possession of the property. In appeal the Judicial 
Committee held that this was wrong, and that the only decree that 
could be passed on a simple mortgage was a decree for sale. 

Even before this Act a simple mortgagee had the right to enforce 
the mortgage by sale . 0 The usual practice was to sue for the mortgage- 
money. praying that the lien might be declared on the property. Then 
having obtained a decree, the mortgagee asked for execution by sale of 
the mortgaged property. This prayer is not now necessary and the 
mortgagee can directly ask for sale of the property under this section . 6 

In the Punjab the Transfer of Property Act does not apply but a 
simple mortgagee has a' right of sale as the hypothecation itself implies 
such a right . 7 

14. Remedy of a mortgagee by conditional sale. — A 
mortgagee by conditional sale enjoyed the right of foreclosure before 
the Transfer of Property Act. This section does not make any change 
in the rights and liabilities of the mortgagor and the mortgagee as they 
existed before. It only provides for a different procedure for the 
enforcement of those rights . 1 By the former part of cl. (a), a mortgagee 
by conditional sale is entitled to bring a suit for foreclosure; by the 
latter part he is forbidden from suing for a sale of the property. The 
result is that the only remedy of a mortgagee by conditional sale is to 
institute a suit for foreclosure . 2 

As to the procedure adopted for foreclosure before the Act, see 
Notes on S. 5S and the undermentioned cases . 3 

In the Punjab also a mortgagee by conditional sale has a right of 
foreclosure. But this Act being inapplicable to that province, the 
procedure to be followed for foreclosing is that which is laid down in 
the Bengal Regulation XVII of 1S06. 4 See also Notes on S. 58. 

5. (’97) 21 Bom 267 (272) (DB), Yeshwant v. Vithal. 

(’99) 23 Bom 781 (785) : 1 Bom L R 461 (DB), Krishnapa v. Babaji. 

(’89) 2 C P L R 57 (58) (DB), Ghasiram v. Dulichand. 

6. (’89) 2 C P L R 57 (58) (DB), Ghasiram v. Dulichand. 

7. (’29) 16 AIR 1929 Lah 289(290) : 116 Ind Cas 214, Ghulam Muhammad v. 
Muhammad Hussain. 

Note 14 

1. (’86) 12 Cal 583 (589) (FB), Bhobo Stindari v. Rakhal Chunder. 

(’87) 14 Cal 451 (455) (DB), Baij Nath Prasad v. Moheshwari Prasad. 

2. (’26) 13 AIR 1926 All 493 (493) : 94 Ind Cas 849 : 48 All 302 (DB), Sheoram 
Singh v. Babu Sixigh. 

(’29) 16 AIR 1929 All 421 (428) : 51 All 780 : 121 Ind Cas 211 (DB), Kalika 
Prasad v. Ajudhia Prasad. 

(’93) 16 Mad 64 (66) : 2 Mad L Jour 155 (DB), Ammanna v. Gurumurthi. 

(’93) 20 Cal 269 (272) (DB), Nilcomal Pramanick v. Kamini Koomar Basu. 

[See also (1900)23 All 1(4): 1900 All WN178(DB), BaldeoSingh\. JagooRam.] 

3. (’78) 3 Cal 397 (404, 405) : 5 Ind App 18 (PC), Norender Narain Singh v. 
Dicarka Lai Mundur. 

(’87) 14 Cal 451 (453) (DB), Baijnath Pershad v. Moheshwari Pershad. 

(’88) 15 Cal 357 (360) (DB), Umesh Chunder Das v. Chunchun Ojha. 

(’86) 8 All 388 (392) : 1886 All W N 140 (DB), Sitla Baksk v. Lalla Prasad. 

(’06) 28 All 496 (507) : 33 Ind App 107 (PC), Hub Ali v. irazir-wu-nissa. 

4. (’83) 20 AIR 1933 Lab 174 (175) : 145 Ind Cas 159, Badri Das v. Bcsu. 
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A mortgagee by conditional sale of an intangible property also has 
got a right of foreclosure. 6 

15. Remedy of a usufructuary mortgagee. — Before the 
Act was passed it was held in some cases that a usufructuary mortgagee 
could not sue for foreclosure or for sale; 1 in the undermentioned case 2 
a decree for sale was passed. 

Under this section a usufructuary mortgagee, as such, is not entitled 
to sue for a decree for foreclosure or for sale of the mortgaged property. 3 


(’20) 7 AIR 1920 Lah 345 (346) : I Lah 292 : 58 Ind Cas 11 (DB), Gordhan Das 
v. Mt. Rukman. 

5. (’15) 2 AIR 1915 Cal 161 (167, 168) : 42 Cal 455 : 27 Ind Cas 400 (DB), 
Malxamaya v. Haridas. (Mortgage of a turn of worship of Kaligbat shrine which 
is transferable according to the custom.) 

Note 15 


1. (’81) 1881 All W N 71 (71) (DB), Laljimal v. Mohan Lai. 

(’70) 13 Suth W R 445 (446) (DB), Kewul Sahoo v. Rash Narayan Singh. 

(’75) 24 Suth W R 426 (426) (DB), Shaikh Golam v. Mt. Soghra. 

(’82) 4 All 281 (282) : 1882 All W N 33 (DB), Sheo Narain v. Jaigobind. 

(’82) 4 All 245 (247) : 1882 All W N 31 (DB), Mahesh Singh v.Chauharja Singh. 

2. (’14) 1 AIR 1914 All 350 (350) : 24 Ind Cas 967 (DB), Bihari Lai v. Deoki 
Nandan Lai. 


3. ,(’04) 1 All L Jour 20 (25) (DB), Azimdad Khan v. Ghansam Das. 

(’09) 1 Ind Cas 208 (209) : 31 All 318 (DB), Khuni Lai v. Madan Mohan Lai. 
(’01) 23 All 432 (433) : 1901 All W N 124 (DB), Ghulam Ali v. Sagir.ul Nissa 
Ribi. 

(’92) 1892 All W N 66 (67), Lalai Ram v. Anant Ram. 

(’89) 11 All 367 (371) : 1889 All W N 140 (DB), XJmda v. Umrao Begam. 

(’33) 20 AIR 1933 Lah 151 (152) : 141 Ind Cas 377 (DB), Mahomed Abdullah v. 
Mohammad Yasin. 

(’89) 12 Mad 109 (112) (DB), Chathu v. Kunjan. 

(’91) 15 Mad 174 (178) (DB), Samayya v. Nagalingam. 

(’99) 22 Mad 350 (351) (DB), Sridevi v. Virarayan. (A “kanam” in the mortgage 
aspect of it is a usufructuary mortgage and hence mortgagee cannot sue for sale.) 
(’92) 16 Bom 172 (177) (DB), Hanmant Ramchandra v. Babajx. 

(’98) 20 All 401 (407) : 1898 AUWN 90, Imdad Husain v. Badri Prasad. (The 

mortgagee is entitled to remain in possession not only for principal but also for 
the arrears of interest.) 

J’ 98 } oi fn f 1898 A11 W N 167 ( BB )» Ja f er Husen v. Ranjit Singh. 

/*?a\ 14 17 : 1908 W N 177 (DB), Bhagtvan Das v. Bhawani. 

-Jo 2 J 69 (1?2) : 34 Ind Cas90 °( pc ). R*”' Narayan v. Adhindra. 

} 6 t* R - I" 9 ° a 304 < 305) : 119 Ind Cas 292 ( DB >. Bhabanx Charan v. 
Kadamoim Dassii 

(’37) 24 AIR 1937 Pat 94 (96) : 167 Ind Cas 755, Udax Singh v. Bhunesharnath 
Sxngh. 

(•86) 23 AIR 1936 Pat 211 (220): 14 Pat 560 :158 Ind Cas 738 (DB), Janaki Nath 
v. Asad Reza. 

SS8 2C ^*± U ;/ 98 (496) (DB >’ Abd * Warn v. Mt. Rafiat. 

9794 ^L 6 7L ( o 89) i DB)l Buchmtahar Singh v. Dcokh Mochan Jha. 

IS 29MR 193 ^ Mad 618 ( 616 ) :58 Mad 892 :148 Ind Cas 1029 (DB), Damodara 
Shanbhogue v. Chandapur Pujary. 

I ?^ h Ca9 288 (292 > < DB >* v. Daya Ram. 
iari* AIR 1915 Cal 376 (37?): 27 m ° as 800 (DB) ’ Baswan Sin 9 h v * Mohamad 

£!?! 28 1088 Pesh 48 ( 51 ) : 161 Bxd Cos 156 (DB), Bislian Das v. Nand Ram. 

(ID 10 Ind Oas 812 (812) : 35 Bom 288 (DB), Manx Lai v. Motxbhax. ' 
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Before the year 1929, a mortgagee under a mortgage which was a 
combination of a simple and a usufructuary mortgage, could bring the 
property to sale by virtue of the covenant to sell . 4 The same will even 
now be the case, though such mortgages are now classed as anomalous 
mortgages . 0 "Where there is no stipulation for sale but only a personal 
covenant to pay, there is a difference of opinion as to whether the 
mortgagee will be entitled to ask for sale of the property on the strength 
of the covenant to repay. One view is that the mortgagee can sue for 
sale of the property on the strength of the covenant . 0 While according 
to the other view 7 the mortgagee cannot sell the property. 

As to the question whether a usufructuary mortgagee, who is not 
given possession by the mortgagor, can sue for sale of the mortgaged 
property, see Note 5 on section 68. 

In the Presidency of Bombay, before the Act was made applicable 
there, the rights of a mortgagee with possession were governed by the 
Bombay Regulation v of 1827, S. 15 cl. (3). For the law under that 
Regulation, see the undermentioned cases . 6 

(’IS) 5 AIR 1918 Cal 797 (797) : 41 Ind Cas 406 (DB), Agorenath Shah v. 
Natabar Bairagi. 

(’27) 14 AIR 1927 All 341 (342) : 100 Ind Cas 577, Mt. Nazir-un-nissa v. ML 
Asi/a Begum. 

(’40) 27 AIR 1940 Cal 437 (438) (DB), Abhoy Charan v. Harendra Chandra. 

(’41) 28 AIR 1941 Mad 885 (886) (DB), Palaniappa Chettiars. Periaswatni Konar. 

4. (’29) 16 AIR 1929 P C 139 (141) : 4 Luck 363 : 56 Ind App 299 : 116 Ind Cas 
414 (PC), Narsingh Partab Bahadur Singh v. Mohammad Yaqub. 

5. See Notes on Section 58. 

6. (’90) 14 Mad 232 (234) (DB), Ramayya v. Guruva. 

(’93) 17 Mad 131 (133) : 4 Mad L Jour 50 (FB), Sivakami Animal v. Gopala 
Savundram. 

(’96) 19 Mad 411 (413) : 6 Mad L Jour 210 (DB), Udayana Pillai v. Senthivclu 

(’03) 27 Mad 526 (527): 14 Mad L Jour 61 (FB), Kangaya Gurukal v. Kalimutliu 
Annavi. (The mortgage was a combination of simple and usufructuary mort- 

gages.) 

(’33) 20 AIR 1933 Mad 613 (615) : 56 Mad 892 : 148 Ind Cas 1029 (DB), Damo- 
dara Shanbhoguc v. Chandapuri Pujary. (On facts held there was no personal 

covenant.) 

(’03) 5 Bom L R 119 (121) (DB), Shridliar v. Gangaram. 

(’93) 17 Bom 425 (428) (DB), Mahadaji v. Joti. 

(’10) 5 Ind Cas 701 (704) : 6 Nag L R 20, Fida Ali v. Ismailji. 

(’10) 7 Ind Cas 446 (446) : ^4 Bom 462 (DB), Dattambhat v. Krishnabhat. 

(’66) 6 Suth W R 283 (284) (DB), Munnoo Lai v. Beet Bhoobun Singh. 

(’10) 6 Ind Cas 153 (153) (DB) (Cal), Pitambar Purkait v. Madhu Sudan, 

(’35) 22 AIR 1935 Lah 103 (104) : 16 Lah 616 : 158 Ind Cas 194 (DB), Qadir 
Parast v. Mehr Nur. 

7. (’38) 25 AIR 1938 All 418 (421) : I L R (1938) All 714 : 176 Ind Cas 492 (FB), 
Kanhaiya Prasad v. Mt. Hamidan. 

(’05) 28 All 157 (160) : 1905 All W N 226 (DB), Kashi Ram v. Sardar Singh. 

(’33) 20 AIR 1933 Lah 151 (152) : 141 Ind Cas 377 (DB), Mahomed Abdullah v. 

Mohammad Yasin. , 

(’08) 10 Bom L R 615 (617) (DB), Krishna Bhaichand v. Han Janardhan. 

8. (’10) 7 Ind Cas 446 (446) : 34 Bom 462 (DB), Dattambhat v. Krishnabhat. 

(Mortgagee had right to sell.) 

(’89) 13 Bom 90 (100) : 13 Ind Jur 181 (FB), Motir&m v. Vital. (Do.) 
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In the Punjab though this Act does not apply, a usufructuary 
mortgagee has got no right to ask for sale of the property. 0 

16. Remedy of an English mortgagee.—The remedy of an 
English mortgagee was not restricted either to sale or foreclosure before 
the amendment in clause (a) in 1929. It was, therefore, held before 1929 
that both the remedies, i. e., the remedy of sale and also of foreclosure, 
were open to him. 1 Under the present cl. (a) the remedy of foreclosure 
being available to a mortgagee by conditional sale only, the remedy 
open to an English mortgagee, is only by way of sale. 3 

If the mortgagor binds himself, whether expressly or impliedly, to 
pay the money personally, the mortgagee will be entitled to get a 
personal decree also against the mortgagor under 0. 34, R. 6 of the Civil 
Procedure Code. 3 

It may also be noted that if both or any of the parties to an 
English mortgage are neither Hindus, nor Muhammadans, nor Buddhists, 
nor members of any race, sect, tribe or class from time to time specified 
in this behalf by the Provincial Government in the Official Gazette, the 
mortgagee will also have a right of sale of the mortgaged property 
without the intervention of Court under S. 69 cl. (a) besides the right 
of sale under this section which can be exercised only through the 
intervention of a Court. 


In the provinces to which this Act does not apply, an English 
mortgagee will be entitled to bring a suit for sale as well as for 
foreclosure as is the case under the English law. 

17. Remedy of a mortgagee by deposit of title deeds_ 

Clause (a) of this section as it stood before the amendment in 1929 did 


( 92) 16 Bom 303 (306) (DB), Shaik Idrus v. Abdul Rahiman. (Bight of sale under 
the Regulation could be exercised only when there was no agreement to the 
contrary.) 

('95) 20 Bom 296 (298) (DB), Sadashiv Abaji v. Vyankatrao Ramarao. (Do.) 

(’24) 11 AIR 1924 Bom 387 (388) : 80 Ind Cas 393 (DB), Nilkanth Balvant v. 
Vidya Shankar Bharali. (Do.) 

(’01) 3 Bom L R 156 (157) (DB), Krishnaji v. Vasudev. (Held that the clause did 
not authorise mortgagee to sell property.) 

(’09) 4 Ind Cas 595 (596): 34 Bom 128 (134) (DB), Parashuram v. Putlajirao . 
(Mortgagee oould sell property.) 

9. (’33)>20 AIR 1933 Lah 151 (152) : 141 Ind Cas 377 (DB), Mahomed Abdullah 
v. Mohammad Yasin. 

( 73) 1873 Pun Re No. 57, Gulam Hosein v. Mehlab. (Case before Transfer of 
Property Act.) 

(’70) 1870 Pun Re No. 81, Ramjee Doss v. Baba Kaka Nund . (Do.) 


Note 16 

!’ ( ^ A Tf Mad 736 (737) : 82 L 399 (DB). Campbell v. Audikesaveh 
1922 Cal 52 52) : 70 lDd CftS 158 (DB *’ Askaran -Ba** v - Oobardha 

[See also (’87) 14 Cal 464 (481, 482) (DB), Lutchmiput Singh Bahadur v. Lan 

Mortgage Bank of India Ltd.] . 

2 - (’42) 29 Am 1942 Cal 158(158): 201 Ind Cas 353 : ILR (1942) I Cal 826 (DB 

Saradtndu Mukherjee v. Johar Lalt. 

3 d»an’lira W22 ^ 52 <53): 70 lDd 083 1S * (DB) ’ Askarm Batd y • aoba ' 
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Notes 17-18 


not restrict the mortgagee by deposit of title deeds to any particular 
kind of suit. It was, therefore, held by the High Court of Bombay, 
following the English law, that he could bring a suit for sale of the 
property as well as for foreclosure. 1 The High Court of Rangoon was 
also of the same view though it usually granted a decree only for sale. 2 
The practice of the High Court of Calcutta was to give a decree for 
sale. 3 Under the present amended clause, a decree for foreclosure is 
restricted to a case of a mortgage by conditional sale and under certain 
circumstances to the case of an anomalous mortgage. Consequently, the 
remedy open to a mortgagee by deposit of title deeds under the present 
law is only by way of sale. 4 

18. Remedy of an anomalous mortgagee. — Under s. 93, 
the rights and liabilities of the parties to an anomalous mortgage are 
to be determined according to the terms of the mortgage. Clause (a) of 
this section allows an anomalous mortgagee to institute a suit for 
foreclosure if the right of foreclosure is given to him by the contract 
and does not debar him from instituting a suit for sale. It, therefore, 
follows that an anomalous mortgagee can institute a suit for sale, 1 as 
well as for foreclosure 2 if the right of sale or foreclosure is given to him 
by the contract of mortgage. 

Where in an anomalous mortgage such as a lahan-gahan mortgage 
in Nagpur 3 the mortgagee is given a right of foreclosure and also of 
sale, and the mortgagee institutes a suit for foreclosure, the Court has 
a discretion under 0. 34, R. 4, sub-r. (3), Civil Procedure Code, to pass a 
decree for sale instead of for foreclosure. Such a discretion can be used 
in the case of anomalous mortgages only. 4 

Note 17 

1. (’90) 14 Bom 269 (273) (DB), Manekji Fraviji v. Rustomji Naserwanji. 
(Parsons, J.) 

2. (’ll) 11 Ind Cas 783 (784) (DB) (Low Bur), M. L. R. M. A. Firm v. Ariff 

(’16) 3 AIR 1916 Low Bur 20' (21) : 8 Low Bur Rul 450 : 35 Ind Cas 288, Badier 
Rahman v. M. A. R. R. M. Chetty Firm. 

3. (’97) 24 Cal 348 (350) : 1 Cal W N 225, Srinatli Roy v. Godadhur Das. 

(’86) 13 Cal 322 (326) (DB), Oo Noung v. Moung Htoon Oo. 

4. (’36) 23 A I R 1936 Rang 400 (401) : 164 Ind Ca3 751 (DB), S. R. M. M. C. 
T. M. Chettyar Firm v. Vyaravan Chettyar. 

(’36) 23 A I R 1936 Rang 290 (292) : 14 Rang 292 : 163 Ind.Cas 850 (DB), Ally 
Ramzan v. Messrs. Balthazar <£ Sons Ltd. 

Note 18 

1. (’36) 23 A I R 1936 Pat 211 (222) : 14 Pat 560 : 158 Ind Cas 738 (DB), Janki 
Nath v. Asad Reza. 

2. (’41) 28 AIR 1941 All 169 (170) : ILR (1941) All 240 : 194 Ind Cas 520, 
TJjagar Lai v. Lokendra Singh. 

(’13) 21 Ind Cas 457 (458) (DB) (All), Manohar Singh v. Lachhman Singh. 

3. (’40) 27 AIR 1940 Nag 156(157) : ILR (1941) Nag 607 : 190 Ind Cas 641 (DB), 

Sitaram v. Krishnarao. 

(’38) 25 A I R 1938 Nag 112 (113) : ILR (1938) Nag 91 : 179 Ind Cas 129 (DB), 

Bhagiuantrao v. Damodar. . , 

4. (-35) 22 A I R 1935 All 778 (781) : 155 Ind Cas 1106 (DB), Govvid Prasad v. 

Shanti Swarup. 
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Before 1929 the mortgagee under a simple mortgage usufructuary, 
was allowed to institute a suit for sale there being a hypothecation of 
the property . 6 Such mortgages will now be included in the category of 
an anomalous mortgage and the rights of the parties will be determined 
according to the terms of the contract of mortgage. 

The question whether a mortgagee under an anomalous mortgage 
has a right to sell or to foreclose, depends upon the intention of the 
parties as evidenced by the terms of the contract. Thus, where, in an 
anomalous mortgage the mortgagee was put in possession, the mortgage 
was for a fixed term, and it was provided that if the mortgagor did not pay 
on the stipulated date, the mortgagee should continue to be in possession, 
it was held that there was no right to bring the property to sale . 6 

In the undermentioned case , 7 not governed by the Act, certain 
property was mortgaged with possession for a period of three years with 
the stipulation that it would be redeemed after the expiry of that period. 
The mortgagee sued for sale on his mortgage after the expiry of the 
period. It was held that the mortgage w-as an anomalous one and that 
a decree for sale should be granted on principles of justice, equity and 
.good conscience. The reason was stated by their Lordships as under: 

“The words with regard to redemption after the period of three 
years has elapsed clearly indicate that the redemption was consi¬ 
dered to be de regueur at the end of the stipulated period and that 
it was not intended that the mortgagee should continue to occupy 
the land afterwards. In the circumstances it will be inequitable to 
refuse the relief asked for and to make the mortgagee wait till the 
mortgagor decides to redeem his property." 

See also the undermentioned cases . 8 


3. (’ 3 8 ) 25 AIR 1938 Lah 145 (147) : 181 Ind Cas 620 (DB), Mt. Mohan Devi v. 
Tdlib Afehdi Khan. 

(’10) 5 Ind Cas 701 (704) : 6 Nag L R 20, Fida AH v. Ismailji. 

( l 3 ?.? 0 1933 0udh 35 ( 36 ) : 8 Luck 190 : 141 Ind Cas 464 (DB) Bam 

KhUawan v. Ghulam Husan. h 

rm 9 J y : 84 M Cas 262, Sheo Kumar Nandan DuU. 

■08 30. 167 (DB) ' Jafar v ' Sin 9 h - 

( 08) 30 All 162 (162) : 6 All L Jour 130 (DB), Narpat v. Ram Saran 

™ ™ W) (DB) (All), SalLaLlah v. ParZstngk 

(13 19 Ind Cas 748 (749) : 16 Oudh Cas 90, Lalta Prasad v. Hori Lai 

IS f, 1 , (213 > < DB >- *■»* v. RaTsahai 

I’ftU Jqo? m ! w w l 19 / *\ 2 °** DB) ’ Cliandra Kuar Subhkaran Das. 

!*nm tl S S 63 (64) (DB) * Ram Bakhs}l Hohar Pandey. 

So a tp iIoV ! 1 i 172) (DB >- Began v. Vali-Ullah. 

{ Hl tom SMiH (169 ’ 1 66 “ C “ 666 : 1 Pat 350 (DB >' Ja <> ™‘U T- 

163 (163) (DB ) < C *«' Purkait v. Madhu Sudan. 

% Mad 226 <226) : 107 “ C “ 611 ,DB) ' “ v. 

7 Chaman Lai ® 1936 P “ h 43 <46) ‘ 16l> Ind Cas 988 (DB> ' Khan v. 

, 1 . A J R 1914 Uad 847 (SIS) : 24 Ina Cas 127 (DB), Kadtr Kutti v. Muha- 
purairnd “ n usu * ruc * ua p r mortgage apart from the reservation of the 

bring^to sale.) * “ W * U Dnder3tood m Malabar that it does not confer a right to 
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19. Remedies of prior and puisne mortgagees against 
each other.—This section is not limited to the first mortgagee. The 
word ‘mortgagee’ used in it refers to all mortgagees, whether prior or 
subsequent. The section does not qualify the right of the subsequent 
mortgagee so as to defer the enforcement of his rights under his mortgage 
until the prior mortgage is due or redeemed. 1 The prior mortgagee also is 
entitled to enforce his mortgage irrespective of whatever other claims 
there may be subsequent to his mortgage. 2 Where, however, the prior 
mortgagee sues to enforce his mortgage, the puisne mortgagee is a 
necessary party to the suit under o. 34 R. 1 of the Code of Civil Procedure. 
Where a puisne mortgagee is a party to such a suit and a decree for 
sale or foreclosure is passed in favour of the prior mortgagee, the effect 
is to extinguish the puisne mortgagee’s security if the puisne mortgagee 
does not exercise his right of redemption or if his security is not 
expressly saved. 3 Where property is sold in execution of a decree 
obtained in such a suit, the subsequent mortgagee is entitled to claim 
the surplus sale proceeds. But if the prior mortgage is satisfied before 
the sale in execution, the subsequent mortgagee cannot ask for the sale 
of the property in the same suit, to satisfy his claim. For this, he must 
file a separate suit under this section on his own mortgage. 4 

Where a puisne mortgagee is not made a party to the prior 
mortgagee’s suit, the rights of the puisne mortgagee remain unaffected 
by the decree passed in the suit. 6 He can either redeem the prior 

(’19) 6 A I R 1919 P C 121 (123) : 15 Nag L R 134 : 56 Ind Cas 717 (PC), Madlio 
Rao v. Gulam Mohiuddin. (Mortgagor to repay by instalments with interest or to 
redeem at any time — Mortgagee to remain in possession — Held, mortgage was 
anomalous one and the conclusion to be drawn from its terms was that the parties 
never contemplated sale.) 

(’07) 10 Oudh Cas 14 (16) (DB), Sardar Singh v. Collector of Shahjahanpur. 
(Mortgage held anomalous and upon personal covenant to pay mortgagee held 
entitled to sale—27 Mad 526 relied on.) 

Note 19 

1. (’94) 22 Cal 33 (37) (DB), Kantiram v. Kutubuddin. 

(’27) 14 AIR 1927 Oudh 527 (527) : 105 Ind Cas 12 (DB), Beni Madho v. Ram.' 
Bharose. 

2. (’14) 1 AIR 1914 Low Bur 178 (180) : 24 Ind Cas 468 (DB), Maung Maung v. 
Wightman dt Co. 

3. (’04) 7 Oudh Cas 243 (247) (DB), Fayas Hossein v. Prag Narain. 

(’06) 1906 All W N 112 (113), Ram Lai v. Lakhpat Rai. 

(’32) 19 AIR 1932 Cal 126 (131) : 59 Cal 117 : 138 Ind Cas 177 (DB), Kalipada 
Milkerji v. Basanta Kumar. 

(’28) 15 AIR 1928 Lah 505 (507) : 112 Ind Cas 699, Ramji Das v. Harjas. 

(’22) 9 AIR 1922 Mad 307 (308) : 68 Ind Cas 667 (DB), Ragunathasami Ayyangar 
v. Gopauj Rao. 

(’16) 3 AIR 1916 Pat 64 (65) : 1 Pat L Jour 261 : 37 Ind Cas 433, Muhammad 
Rafi v. Muhammad Askari. 

[See however (’15) 2 AIR 1915 All 297 (298) : 29 Ind Cas 757, Mt. Kasmi Jan 
v. Shib Charan. (Rights of puisne mortgagee are not affected where a money- 
decree only is obtained on the prior mortgage.)] 

4. (’35) 22 AIR 1935 Rang 26 (29): 155 Ind Cas 954 (DB), Wan Taikyav. M. S. S~ 
Chettyar Firm. 

5. (’26) 13 AIR 1926 Rang 183 (184) : 4 Rang 96 : 97 Ind Cas 243 (DB), Ma Kin- 
Kyatc v. R. C. Dey. 
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mortgage or bring a suit on his mortgage for sale of the property subject 
to the prior mortgage. 6 The prior mortgagee also can file a fresh suit 
on his mortgage against the puisne mortgagee, 64 if such a suit is within 
time. Where, however, the prior mortgagee has foreclosed the mortgaged 
property under his mortgage and the subsequent mortgagee also is 
entitled to claim foreclosure only, under his mortgage, the latter cannot 
sue for foreclosure 7 as it is not possible to obtain foreclosure subject to 
the rights of the prior mortgagee. The proper remedy available to the 
puisne mortgagee, in such a case, is only to redeem the prior mortgage. 8 

Where a puisne mortgagee sues on his mortgage and the prior 
mortgagee is not a necessary party to it, a sale or foreclosure under the 
decree obtained in the suit without impleading the prior mortgagee will 
always be subject to the rights of the prior mortgagee. Where a prior 
mortgagee is made a party to the suit, the subsequent mortgagee can 
ask for sale subject to the rights of the prior mortgagee. 9 He can also 
ask, in the same suit, a prayer to redeem the prior mortgage and to 
foreclose (where he has got such right) his own mortgage. 10 

See also the Authors’ Commentaries on the Code of Civil Procedure, 
3rd (1940) Edn., O. 34 R. 1 Note 19. 


20. Rights of persons deriving title from the mortgagee. 
* Section 59A enacts that ‘unless otherwise expressly provided, reference 
in this chapter to mortgagors and mortgagees shall be deemed to include 
references to persons deriving title from them respectively.’ Therefore, 
persons deriving title from the mortgagee are also governed by this 
section. Section 101 enacts that there is no merger of interest when the 
mortgagee purchases mortgaged property against subsequent mortgagees 
and this section defines the mortgagee’s righ ts as against them. 

'cwTSf Z. <220): 1916 Pan Be N °' 86:33 Ind Cas 815 (M). 

ld2 .f Lah 5 93 (595) : 108 Ind Cas 173, Qian Chand v. Qovi Chand. 
prior mo^“4ee ) e Pr ° P " *° " ° laim the SUrpluS if » * -H by 

S Edn a !“o th 3 C 4 A R t f^, 0 C ?r en ‘ ar,eS ‘ he ^ ° f CM ‘ Prmdu '‘- M <»«> 

SLT ° Udh 157 (l59) = 182 Ind C “ 767 < DB >' ^‘hura Prand v. 

170 <l71) 1 8 SM L R 257 : 28 ** 49 (DB), 

C19) 14 Caa 537 {539! (DB) wTC'iSSE ShaJi^Z ^ 

Nai!u. AIE 1935 Rang 139 (W1) = 166 “ C “ Ln Sabad v. Subbiah 

7 ;.ffi 7 T 1930 ° Udh 129(131): 124 M 417 (DB). Mi. Murtarai Begun 

zr ■ 11 — 270 ■ 165 “ «*«» 

T 9 P . L ? 75 <79)> 0hc “' Bam ’• fomMr Singh. 

Edo! 0 34 b! l°No t fir“ talira °“ ‘ h6 C0d ‘ ° f CMl *•«*»». 3 "> (1940) 

10. (1900) 14 O P L B 177 (181). Lakhmxchani v. Qmpati. 
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A purchaser in a mortgagee’s suit, when all the later mortgagees 
and the mortgagor are added as parties, gets all the interest in the 
property including the later mortgagees’ interest in the mortgaged 
property. But cases arise where a prior mortgagee, for some reason or 
other, omits to enforce his rights against puisne mortgagees and sues 
only the mortgagor and the property is sold in execution of that decree. 
The auction purchaser, no doubt, acquires the mortgagee’s interest and 
also becomes the representative of the ultimate owner of the equity of 
redemption . 1 The rights of the puisne mortgagee are, however, not 
affected by the proceedings in the prior mortgagee’s suit for a person 
who is not a party to a suit cannot be prejudiced by the decision in 
that suit which affects his right; the puisne mortgagee may enforce his 
rights under his mortgage, making the purchaser in the prior mortgagee’s 
suit a party in his capacity as the ultimate owner of the equity of 
redemption . 2 Such purchaser can, in that suit, require the puisne 

Note 20 

1. (’74) 22 Sutk W R 360 (360) (DB), Doolal Chunder Deb v. Goluck Monee 
Debia. 

(’29) 16 AIR 1929 Pat 94 (96) : 115 Ind Cas 552 (DB), Sadhuprasad Bidyadhar 
v. Harikrislina Panda. 

(’73) 5 Bom 2 (5) (DB), Khivraj Jusrup v. Lingaya. 

(’14) 1 A I R 1914 Bom 268 (270) : 38 Bom 24 21 Ind Cas 39 (DB), Shankar 
Venkateshv. Sadashiva Mahadji. 

(’73) 5 Bom 5 (7) (DB), Shesligiri Shanbog v. Salvador. 

(’95) 20 Bom 390 (392, 393) (DB), Desai Lalhibliai Jethabhai v. Mundas Kubcr. 
das. 

(’97) 22 Bom 945 (948) (DB), Maganlal v. Shakra. (At a sale in execution of a 
mortgage decree the interests of both the mortgagor and the mortgagee pass to 
the purchaser.) 

(’26) 13 AIR 1926 Rang 183 (183) : 97 Ind Cas 243 : 4 Rang 96 (DB), Ma Kin 
Kyaw v. B. C. Dey. (Do.) 

(’26) 13 AIR 1926 Nag 135 (136) : 88 Ind Cas 803, Yado Boo v. Amrit Boo. 

(’28) 15 AIR 1928 Nag 98 (100) : 105 I. C. 291, Yado Prasad v. Onkarlal Sao. 

[See (’37) 24 AIR 1937 Oudh 33 (33, 34) : 12 Luck 690 : 166 Ind Cas 120 (DB), 
Sheo Sahai v. Suraj Bakhsh Singh.] 

2. (’ll) 9 Ind Cas 513 (517, 518) (FB) (Mad), Mulla Veetil v. Achuthan Nair. 
(’26) 13 AIR 1926 All 480 (482) : 97 Ind Cas 4 (DB), Lachmi Narain v. Hirdey 

Narain. 

(’82) 6 Bom 404 (411) (FB), Mulchand v. Lallu. 

(’82) 5 Mad 184 (187) (DB), Venkata Somayazulu v. Kannam Dhora. 

(’71) 14 Moo Ind App 144 (148, 149) : 16 Suth W R 33 : 8 Beng L R 104 (P C), 
Brojonath Eoondoo v. Khelut Chander Ghose. 

(’28) 15 AIR 1928 Rang 127 (127) : 110 Ind Cas 701 : 6 Rang 122, Mating Shwe 
Ok v. Karambu Pillay. 

(’29) 16 AIR 1929 Nag 246 (250) : 123 Ind Cas 462 : 25 Nag L R 19, Bamnath v. 
Hazarilal. 

(’17) 4 A I R 1917 Mad 751 (753) : 34 Ind Cas 507 : 40 Mad 77 (DB), Chinnu 
Pillai v. Venkatasamy. 

(’93) 21 Cal 70 (79):20.Ind App 165 (PC), Gobind Lall Boy v. Bamjanam Misser. 
(’09) 37 Cal 239 (248, 250) : 5 Ind Cas 151 : 37 Ind App 19 (PC), Maung Tha 
Hnyin v. Maung MyaSu. 

[See also (’31) 18 AIR 1931 Rang 105 (107) : 9 Rang 1 : 132 Ind Cas 281, S. K. 
A. B. S. T. Chettyar Firm v. A. L. A. B. Chettyar Firm. (The same result 
will follow if the suit is dismissed against him.)] 

[But see (’33) 20 AIR 1933 Mad 583 (584, 593) : 56 Mad 846 : 144 Ind Cas 833 
(FB), Nagcndran Chcttiar v.Lakshmi Animal.] 
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mortgagee-plaintiff to redeem him and in default be foreclosed, without 
having to sell the property again; 3 the prior mortgagee’s omission to 
foreclose the right of redemption of a subsequent mortgagee by adding 
him as a party does not disentitle the purchaser to insist on his being 
redeemed in a subsequent mortgagee’s suit for sale. 4 If the prior 
mortgagee were to be himself the purchaser, he can require the puisne 
mortgagee.plaintiff whose mortgage is only on a part of the property 
comprised in the first mortgage to redeem him by paying a proportionate 
amount based on the value of the properties mortgaged to him as the 
mortgage becomes split up under the provisions of S. 60 by reason of his 
purchase. 6 Or, he may require the mortgaged property to be sold free of 
encumbrance tfnd have the sale proceeds first applied in satisfaction of 
his prior mortgage leaving the subsequent mortgagee to take the balance, 
if any. 8 He may also redeem the puisne mortgagee-plaintiff in preference 


3. (’17) 4 AIR 1917 All 359 (362) : 37 Ind Cas 343 (DB), Babu Lai v. Jalakia. 
(’35) 22 AIR 1935 Mad 12 (14, 15, 16) : 154 Ind Cas 623 : 58 Mad 825 (DB), 
V enkatasami Chetliar v. Sankaranarayana Chettiar. 

(1900) 4 Cal W N 541 (542) (DB), Durga Churn v. Chandra Nath. 

(’75) 23 Suth W R 338 (339) (DB), Gopee Bundhoo Shantra Mohapattur v. Kalee 
Pudo Banerjee. 

( 34) 21 AIR 1934 Pat 215 (215), Rajkishore Prasad Narain Singh v. Saligram 
Prasad. 

(’21) 8 AIR 1921 Pat 150 (151): 59 Ind Cas 290: 5 Pat L Jour 715 (DB), Tilkdhari 
Singh v. Gour Narain. 

(’21) 8 AIR 1921 Cal 157 (158) : 62 Ind Cas 445 (DB), Kalu Sharip v. Abboy 
Charan. 

(’09) 2 Ind Cas 836 (838) : 12 Oudh Cas 133 (DB), Jawahir Singh v. Rajendra 
Bahadur Singh. 

(’37) 24 AIR 1937 Oudh 478 (480) : 171 Ind Cas 56 (DB), Afsar Jehan Begam v. 
Mohammad Amir Ahmad Khan. 

93 (DB) (Mad), Venkatagiri Iyer v. Sadagopachariar. 

( 22) 9 AIR 1922 All 104 (105) : 65 Ind Cas 841 : 44 All 418 (DB), Budhi Lai v. 
Administrator-General of Madras. 

(’21) 8 AIR 1921 All 339 (341) : 61 Ind Cas 942 : 43 All 204 (FB), Hukum Singh 
v. Lallanji. * 

('85) 1885 All WN 155 (155) (DB), Pani v. Gimiui Singh. 

( “> 1 AI V 9 14 Cal 689 < M ' J > : 28 Ind Cas 791 (DB), Chhattnr Dhari Chow, 
dhury v. Gaya Prosad Singh. 

mi 22 SSw®■S « 145 LC - 304{DB) * Sarda Prasad v * Kanhai Lal ' 

pqm 17 i T*p 323) (DB *’ DhurmlaU toy Dusruth Singh. 

LakilJan 1M ° ^ 221 222> 223) 1 125 Ind Caa 905 iDB ^ 0an y adfutr v. 

( v 3 z 10 , ai p r X^Z! m: 74 Ind c “ 151 (DB) - w -»• c >«“« «■» 

s a]X ST 211 (2l6); 27 M c “ 960 >“>■ ** - 

( 1 5 tL 22 mL 1935 Pesh 161 U63): 159 Ind Cas 463 < DB >- Sadhu Sin*/* *«. 

( Afo<iPaid/ 931 Pat 434 (435) 1 134 lDd CaS 959 ; 12 Pat 769 > Amir Chand v - 

m): 13 Pat 364 : 155 M C “ 895 < DB ). «Mkari 

22 S “‘ h W R 360 (860) (DB) ' Doolal Chuni " Dtb »• Go luck Mono. 

‘ Pi’tai (7M) = 34 M Cos 507 : 40 Mad ” (DB), CAinnu 
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Section 67 to bis redeeming him by virtue of bis being also the representative of 

Note 20 the ultimate owner of the equity of redemption. 7 If be fails to claim 

any of the rights mentioned above, be has thereafter only to file a suit 
on the mortgage. 8 

But the prior mortgagee as such or a purchaser as his representative 
cannot redeem the subsequent mortgagee. 9 

A purchaser does not lose his right to insist on his being redeemed 
by reason of the prior mortgage being barred by limitation, 10 provided 
the sale was in pursuance of a mortgage decree for sale. 11 

7. (’22) 9 AIR 1922 All 135 (138, 139) : 44 All 462: 67 Ind Cas 533 (DB), Parasu- 

ram Singh v. Pandohi. , 

(’24) 11 AIR 1924 Pat 452 (453) : 75 Ind Cas 942 : 3 Pat 114 (DB), Birinchi 
Singh v. Saroda Prasad Mukherji. 

(’24) 11 AIR 1924 Pat 484 (485, 486) : 3 Pat 435 : 78 Ind Cas 614 (DB), Ml. 
Dlianwanti Chaudhurani v. Hargobind Prasad. 

(’96) 16 Mad 121 (125, 126) : 2 Mad L Jour 281 (DB), Perumal v. Kaveri. 

(’26) 13 AIR 1926 Nag 135 (136) : 88 Ind Cas 803, Yado Rao v. Amrit Rao. 

(’21) 8 AIR 1921 Mad 648 (649) : 69 Ind Css 942 (DB), Sarvothama Rao v. Raja 
Row Sahib. 

(-25) 12 AIR 1925 All 804 (806) : 47 All 751 : 89 Ind Cas 295 (DB), Ram Baran 
Chaube v. Bhagwati Pandey. 

(1900) 5 Cal W N 232 (233) (DB), Slieo Pershad Singh v. Babu Tilak Singh. 

(’08) 31 Mad 425 (428): 18 Mad L Jour 298 (DB), Gangayamv.H.J.C.Gomparty. 
(’04) 28 Bom 153 (170) : 5 Bom L R 892 (DB), Eassanbhai v. TJmaji. 

(’81) 8 Bom 168 (173) (DB), Radhabai v. Shamrav. 

(’01) 3 Bom L R 92 (94) (DB), Baxjanath v. Bhimappa. 

(’96) 20 Mad 120 (123) (DB), Rangayya Chettiar v. Parthasaratlii Naicker. 

(’03) 26 Mad 484 (485) : 13 Mad L Jour 131 (DB), Rangasamy Nailcen v. Romar- 
ammal. ( Held that the prior mortgagee who had purchased the mortgaged 
property in execution of a decree on his mortgage to which the subsequent mort¬ 
gagee was not made a party was not entitled to possession without paying off the 
subsequent mortgagee.) 

(’10) 6 Ind Cas 670 (671) (Cal), Gobinda Proshad v. Lukshmi Chunder. 

(’10) 5 Ind Cas 142 (143) : 37 Cal 282 (DB), Bliojohari Maiti v.GajendraNarain 
Maiti. 

[But see (’08) 8 Cal L Jour 173(176) (DB), Kedar Prosanna Lahiri v. Girindra 
Prosad Sukul. 

(’24) 11 AIR 1924 Nag 198 (199) : 75 Ind Cas 899, Govind Rao v. Rukhmaxiand. 
(’90) 3 C P L R 82 (84, 85), Patiram v. Ghasiram. 

(’98) 8 Mad L Jour 298 (300) (DB), Nagammal v. Venkatagiri Aiyar. 

(’02) 26 Mad 537 (539, 540) (DB), Goverdhana Doss v. Veerasami Ghetti .] 

8. (’34) 21 AIR 1934 All 73 (75) : 174 Ind Cas 380 (DB), Reoti Singh v. 
Ramlal. 

9. (’26) 13 AIR 1926 Nag 21 (23) : 95 Ind Cas 979 : 23 Nag L R 86, Premsukhdas 
v. Peerkhan. 

(’17) 4 AIR 1917 Mad 751 (752) : 34 Ind Cas 507 : 40 Mad77(DB), ChinnuPillai 
v. Venkatasami. 

10. (’22) 9 AIR 1922 Nag 89 (92, 94) : 66 Ind Cas 631 (FB), Jageshwar v. Moti. 
(’31) 18 AIR 1931 Oudh 157 (159) : 132 Ind Cas 767 (DB), Mathura Prasad v. 

Ghanshiam Das. 

(’22) 9 AIR 1922 Mad 249 (252) : 70 Ind Cas 212 (DB), Venkataramana Redd t v. 
Rangiah. 

11. (’67) 7 Suth W R 232 (233) (DB), Sheo Prosun Singh v. Brojoo Sahoo. 
(’70) 14 Suth W R 238 (239) (DB), Deo Chand Sahoo v. Teeluck Singh. 
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As to the effect of non-joinder of parties who are interested in the 
^uit on mortgage, see the Authors’ Commentaries on the Code of Civil 
Procedure, 3rd (1940) Edn., 0. 34 R. 1 Note 19. 

21. Sub-mortgagee. — A sub-mortgagee of an interest in 
ovable property is entitled to sue for a decree for sale of mortgagee 
ngnts of his mortgagor. 1 The original mortgagor need not be joined as 
a party to the suit. 2 A subsequent mortgage between the original 
mortgagor and the mortgagee which may operate as a merger of the 
earlier mortgage does not prejudice the sub-mortgagee’s rights or affect 
bis right to bring the mortgagee’s rights under the original mortgage 
to sale. 3 

A sub-mortgagee can also sue for a decree for sale of the original 
mortgagor’s interest in cases, and under the circumstances, which would 
•have entitled the original mortgagee, on the date of the sub-mortgage, 
to claim such relief on his own mortgage. 4 The mortgagor as well as 
the mortgagee must be impleaded in such a suit, so that the former 
may have the opportunity to redeem and the latter may be able to 
safeguard his interest as regards the claim put forward by the sub- 
•mortgagee. 6 The fact that the original mortgagee has obtained a decree 
for sale against the mortgagor which is not however executed within 
limitation does not operate as a bar to the sub-mortgagee’s right of suit 
against the original mortgagor. 0 Where, however, the mortgagor without 
notice of the sub-mortgage pays the mortgage-money to the original 
mortgagee, the sub-mortgagee loses his right against the mortgaged 

Note 21 

1. (’07) 29 All 385 (405,408): 4 All L Jour 273 (FB), Ram Shankar Lai v. Ganesh 
Parshad. 

<’09) 4 Ind Cas 438 (434) (DB) (Cal), Zaki Hasan y. Deo Nath Sahi. 

<;i° 7 Ind Cas 167 (170) (DB) (Cal), Alikjan Bibi y. Rambaran Slush. 

< 06) 9 Oudh Cas 233 (234), Sita Bam v. Kashi. 

2. (’09) 4 Ind Coa 433 (434) (DB) (Cal), Zaki Hasan y. Deo Nath Sahas. 

, (463) (DB) ' Nara y ana Mud ali y. Baghavaminal. 

<AIB 1919 Mad 1082 (1083): 46 Ind Caa 769 (DB), Chakrapani v. Lachimi- 

4 CMll 20 Mad 35 (39 ' 40): 6 Mad L Jour 235 ' Muthu v. Venkalachallam 

' l '™h? AIR 1919 1982 (1 ° 83): 45 Ind C&s 760 (DB) ' Trapani Lachimi. 

<(•09) 3 M Can 311 (314) (DB) (Cal), lari Prasad y. Bai Ounga Prasad. (Whsther 

it is a Simple debt or mortgage debt.) 

<;?»> I ™ 646 < 64 6 ) (DB) (Cal), Bansi Lai y. Durga Prasad. 

< 06) 9 Oudh Caa 233 (234), Sita Bam y. Kashi. 

i! ™ 0“'(390) (Oudh), Kanhai Lai y. Mahadeo Prasad. 

'mi 25 (26) : 189 Ind Cas 685 - Dost Mohammad y. Dher u 

h ° liing ‘° contrar, J are no longer good law : 

l 92 JK * ,i LalT ' AMui A ”‘ * han - 

< [sL C0^27 A 1 Bn 8 (DB) ' y. Chunni Lal. 

s Zmnsn^i ( ): AULJoUr 484 ' Jata » Bai v- Bamhit Singh.] 

iii ’ (403): 1908 AD W N 191 (DB), Ahmad ,41, Khan y. Ritas 

«. CIS) 19 Ind Caa 389 (391) (Oudh), Kanhai Lal y. Mahadeo Prasad. 


Section 67 
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Section 67 property and has the only remedy of proceeding against his transferor 
Notes 21—22 personally. 7 

See also the undermentioned cases. 8 

22. Benamidar-mortgagee. — A benamidar can sue to 
enforce the mortgage in his own name without making the real owner 
a party to the suit. 1 In the absence of any evidence to the contrary, it 

7. (’32) 19 AIR 1932 Mad 115 (116, 117) : 55 Mad 320 : 135 Ind Cas 535 (DB), 
Viswanatlia Ayyar v. Chimmukutti Amma. 

(’38) 25 AIR 1938 Pesh 73 (76): 178 I.C.344 (DB), Bhag Chand v. Sujan Singh. 
( 40) 27 AIR 1940 Pesh 25 (26) : 189 I. C. 665, Dost Mohammad v. Dheru MaL 
(’08) 18 Mad L Jour 462 (463) (DB), Naryana Mudali v. Raghavammal. 

(’13) 18 Ind Cas 389 (390) (Oudh), Kanhai Lai v. Mahadeo Prasad. 

8. (’37) 24 AIR 1937 Mad 799 (800) : 176 Ind Cas 983 (DB), Mohideen Pichai v. 
Meera Souther. (Suit by sub-mortgagee for amount less than original amount of 
mortgage and sale of hypothecated properties — Decree in such suit not making 
provision for realization of amount due on original mortgage — Suit subsequently 
on original mortgage —Such suit held maintainable — Decree in suit of sub-mort¬ 
gagee held did not preclude original mortgagee from asserting his rights under 
mortgage in subsequent suit.) 

(’38) 25 AIR 1938 Lah 145 (148): 181 Ind Cas 620 (DB), Mt. Mohan Devi v. Talib 
Mehdi Khan. (Original mortgagee can also sue to enforce his mortgage making 
sub-mortgagee a party to the suit — Giving of a sub-mortgage which does not 
amount to complete assignment is not a bar to such a suit.) 

Note 22 

1. (’18) 5 AIR 1918 P C 140 (143): 49 Ind Cas 1: 46 Cal 566 : 46 Ind App 1(PC), 
Ch. Our Naayan v. Sheolal Singh. 

(’19) 6 AIR 19i9 Mad 524 (525, 526) : 50 Ind Cas 309 : 42 Mad 348 (FB), Vaithc- 
swara Aiyar v. Srinivasa Ragliava Aiyangar. 

(’18) 5 AIR 1918 Mad 407 (407) : 41 Mad 435 : 43 Ind Cas 905 (DB), Suiga Pillai 
v. Govinda Reddi. 

(’97) 24 Cal 644 (645) (DB), Sacliitananda Mahapatra v. Baloram Gorain. 

(’09) 1 Ind Cos 522 (523) (DB) (Cal), Hara Gobinfl Saha v. Puma Chandra 
Saha. 

(’10) 7 Ind Cas 167 (170) (DB) (Cal), Alikjan Bibi v. Rambaran Saha. 

(’14) 1 AIR 1914 Cal 323 (324) : 20 Ind Cas 499(DB), Kirtibasli Das v. Gopal Jeo. 
(’15) 2 AIR 1915 All 10 (10) : 37 All 113 : 26 Ind Cas 507 (DB), Parmeshwar Dat 
v. Anardhan Dat. 

(’37) 24 AIR 1937 Rang 508 (510) : 1937 Rang L R 432 : 173 Ind Cas 464 (DB), 
Subramanian Cheltyar v. V. K. Shivalkar. 

(’31) 18 AIR 1931 Oudh 285 (286, 287) : 134 Ind Cas 402: 7 Luck 41 (FB), Durga 
Din v. Suraj Baksh. (Per Wazir Hasan, C. J.) 

(’15) 2 AIR 1915 Low Bur 134 (135) : 29 Ind Cas 892 : 8 Low Bur Rul 205, Ma 
Tun v. Ma Waing Tha. 

(’26) 13 AIR 1926 Bom 115 (115) : 49 Bom 832 : 91 Ind Cas 353 (DB), Narayan 
y.GhulamMohidin. (This applies even to cases governed by Dekkhan Agriculturists’ 
Relief Act.) 

(’99) 21 All 380 (384) (DB), Yad Ram v. Umrao Singh. 

(’19) 6 AIR 1919 Cal 314 (315) : 53 Ind Cas 59 (DB), Surendra v. Kshitindra 
Mohun Mitra. 

(’16) 3 AIR 1916 Oudh 228 (228): 18 Oudh Cas 363:33 Ind Cas 615, filial Singh 
v. Didar Singh. 

[See also (’08) 30 All 30 (32) : 4 All L Jour 689, Kaniz Fatima v. Wali-ullah. 
(A decision passed in a suit brought by a benamidar binds the beneficial owner.) 
(’21) 8 AIR 1921 Cal 653 (656) : 63 Ind Cas 244 (DB), Krishnajiban Sanyal v. 
Mohammad Masiuddin Mandal.] 

[But see (’08) 12 Cal W N 409 (411) (DB), Munshi Basiruddin v. Muhammad 
Jalish Patwari. (Submitted not correct.)] 
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■will be presumed that a suit by the benamidar has been instituted by 
the full authority of the real owner and the decision made in the suit 
will be binding upon the latter as if the suit had been brought by him . 3 
The real owner also can bring a suit to enforce the mortgage executed 
in the name of a benamidar , making the latter a party to it . 3 

See also the Authors’ Commentaries on the Code of Civil Procedure, 
3rd (1940) Edn., 0. 34 R. 1, Note 8. 

22a. Mortgagee of limited interest in property. — Where 
the mortgagor has got only a limited interest in the property, the 
mortgagee cannot proceed against the property after the limited interest 
of the mortgagor has ceased to exist. Thus, where a mortgagor 
mortgaged his right to collect melvarain from certain land which was 
granted to him as a service inam and the mortgagee wanted to recover 
the mortgage-money by sale of the property after the death of the 
mortgagor, it was held “that the remedy against the property mortgaged 
ceased with the termination of the mortgagor’s right to emoluments by 
his death and cannot be forced against the property in the hands of his 
successor, even though that successor is his son and inherits the office as 
such ”. 1 

23. Enforcement of a security bond. — See Notes on S. 145 and Note 4 

on O. 34 R. 14 of the Authors* Commentaries on the Code of Civil 
Procedure, 3rd (1940) Edition. 

24. Suit by Government to recover takkavi loan. —Where 
immovable projierty is mortgaged to the Government to secure the 
advance of takkavi, the Government have two remedies to recover the 
same. The one is under ,the Public Demands Recovery Act (Bengal Act 
Vii of 1880 ) 1 and the other is by a suit under this section, as there is 
nothing in the above-mentioned Act which debars the Government from 
instituting a suit upon the mortgage in their favour under this section . 3 


25. Clause (b). — The clause contemplates a case where the 
right of sale as well as of foreclosure are available to the mortgagee. 
Otherwise the question of sale instead of foreclosure cannot arise. The 
clause provides that if the mortgagor holds the interest of the mortgagee 
as a trustee or as a legal representative and the mortgagee has got both 
the rights, there can be a suit for sale only and not for foreclosure. The 


2. (’14) 1 AIR 1914 Cal 323 (324): 20 Ind Cas 499 (DB), KirlibashDasv.Gopal Jeo. 

(*26) 13 AIR 19 2 6 Bom 115 (115) : 91 Ind Cas 353 : 49 Bom 832 (DB), Narayan 
v. Eaj% Qnlam. 

(656): 63 Ind Cas 244 (DB) ' v. 


Note zza 


I'lloyar ^ ^ ^ ^ 10 (U) (DB) ’ Minahshi Sundaram Pillai v. Chockalim 


ixoie 

i* Xjj 2 16 . Benga 1 Public Demands Recovery Act (Bengal Act III of 1913). 

7 w? : 6 ° al W N 404 Lachmi Narai » Singh v. N 
f™? ^ (Where property is sold under the Public Demands Reco 
on y the right, title and interest of the mortgagor pass to the purchaser.) 


t 
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Section 67 
Notes 25-27 


26. Clause (c). — This clause negatives the right of sale or 
foreclosure where the mortgaged property is a railway or canal or other 
work in the maintenance of which the public are interested. Under the 
English law also the right of sale or foreclosure does not extend to a 
property which has been acquired under statutory powers for public 
purposes, if those purposes will be defeated, or, at all events, seriously 
affected by a sale or foreclosure . 1 The reason why the holder of a 
mortgage over a railway company is not entitled to have the railway 
sold for the payment of his debt has been stated by Lord Cairns in 
Central Ontario Bailway v. Trusts and Guarantee Co ., 2 as follows: 

“When Parliament, acting for the public interest, authorises 
the construction and maintenance of a railway, both as a high 
way for the public and as a road on which the company may 
themselves become carriers of passengers and goods, it confers 
powers and imposes duties and responsibilities of the largest and 
most important kind, and it confers and imposes them upon 
the Company which Parliament has before it, and upon no other 
body of persons. These powers must be executed and these 
duties discharged by the Company. They cannot be delegated or 
transferred.” 

The remedy in such cases is the appointment of a receiver . 3 The present 
section does not provide any remedy specifically. But it may be assumed 
that in India also the remedy will be the same as under English law. 

27. Clause (d). — This clause does not lay down any new rule 
of law but merely gives statutory recognition to the law in force before 

Note 25 

1. (1869) 4 Ch 537 (544) : 38 L J Ck 169 : 20 L T 856, Tennant v. Trenchard. 

2. (1869) 4 Ch 537 (544) : 38 L J Ch 169 : 20 L T 856, Tennant v. Trenchard. 

Note 26 

1. (1895) 2 Ch 36 (50): 43 W R (Eng) 469: 64 L J Ch 481 : 72 L T 542, Marshal 
v. South Staffordshire Tramways Co. (No sale.) 

(1878) 10 Ch D 42 (46) : 48 L J Ch 69 : 39 L T 324 : 27 W R (Eng) 36, In re 
Herne Bay Waterworks Co. (No foreclosure.) 

(1858) 53 E R 771 (773) : 24 Beav 614, Furness v. Caterliam Railway Co. 

[See also (1867) 2 Ch 201 (212): 15 W R (Eng) 324: 36 L J Ch 323: 15 LT 552, 
Gardner v. London Chatham <£ Dover Railway Co. (The Court cannot appoint a 
manager of a railway company.)] 

2. (1905) 1905 App Cas 576 (581) : 74 L J P C 116 : 93 L T 317 : 21 T L R 732. 

3. (1878) 10 Ch D 42 (46) : 48 L J Ch 69 : 39 L T 324 : 27 W R (Eng) 36, In re 

Herne Bay Waterworks Co. 

[See also (1901) 2 Ch 8 (17) : 49 WB (Eng) 469 : 70 L J Ch 463 : 84 L T 433 : 
17 T L R 353, In re Knott End Ry. (Receiver ought not to be appointed when 
there is not and probably will not, until the line is opened for traffic, be any 
money to receive.)] 


reason is that a trustee is in a position in which it is impossible for him, 
if foreclosure is granted, to make the performance of his duty coincide 
with his interest. 1 The principle will apply even where the mortgagee 
holds the interest of the mortgagor in the capacity of a trustee and in 
such cases also the mortgagee will not be entitled to sue for foreclosure. 2 



RIGHT OF FORECLOSURE OR SALE 


1451 


the passing of this Act. 1 It is an established principle that the whole of 
the mortgaged property is liable for any and every portion of the 
mortgage-debt however small. 2 The principle of this clause is the same 
as that of the last paragraph of S. 60, namely, the indivisibility of 
the mortgage. The last paragraph of S. 60, however, deals with the 
question of the indivisibility of the mortgage from the point of view of 
redemption ; while this clause deals with the question from the point 
of the enforcement of the mortgage. The clause is intended to protect 
the mortgagor from harassment by multiplicity of suits in respect of 
the different interests which the mortgagees may", as between themselves, 
possess. 3 Thus, under this clause, one of several mortgagees cannot 
institute a suit for foreclosure or sale of only a portion of the mortgaged 
property corresponding to his share in the mortgage-money. 4 In the 
undermentioned cases, 6 governed by the law in force before the passing 
of the Act, it was held that the rule that one of the mortgagees cannot 
institute a suit for foreclosure or sale of a portion of the mortgaged 
property corresponding to his share in the mortgage-money, would not 
apply to a case where the rights of all the parties under the mortgage 
might be fully and finally dealt with in the suit brought by one of the 
mortgagees in respect of a portion of the property and the mortgagor 
cannot be further vexed in respect of the mortgage. The reason of the 
rule, i.e., avoidance of multiplicity of suits, having ceased *£o exist, the 
rule itself had no application. It is, however, doubtful whether this 
would be correct in cases governed by the clause in view of the express 
language of the clause. 


Note 27 

1. (’94) 7 C P L R 147 (149), Dhirajsingh v. Mt. Kalo. 

(’87) 9 All 68 (73) (FB), Parsotam Saran v. Mulu. 

(’68) 10 Suth W R 476 (476) (DB), Bhora Roy v. Abilack Roy. (Any one of the 
several parties interested in a mortgage is not at liberty to foreclose in respect of 
his fractional share.) 

(See also (’70) 14 Suth W R 216 (216) (DB), Mt. Mujeedoonissa v. Syud Dilar 
Hussein. 

(’76) 1 All 297 (300) (DB), Bishan Dial v. Manni Ram.] 

2. (’28) 16 AIR 1928 Mad 933 (936) : 112 Ind Cas 501 (DB), Aruna Challam 
Chetty y. Bamaswamy lyyar. 

(’35) 22 AIR 1935 All 391(393): 154 I.C.437(DB ), LachhmiNarainv.Babu Ram, 

3 * { ’ 35 ! 22 AIR 1935 AU 263 ( 263 ) : 159 Ind Cas 48 (DB), Lai Ram Sarup v. 
Kunji Lai. r 

f 33 f ^ B 28 ^ (DB). Munooman Per sand v. Kalee Per sand. 

’15 *5 ( 2?> * 134 IndCas 767, RadhaNath v. Nagendra Nath. 

4WulMimn Mad 44 344 ! 25 ^ 206 (DB) ’ G ' Pera ^ a v - Ahmad 

(’94) 7 0 P L R 147 (149), Dhirajsingh v. Mt. Kalo. 

[See also (’36) 23 AIR 1936 Oudh 242 (244) : 12 Luck 82 : 161 Ind Cas 385 (DB) 
Mahomed Sadiq Ali v. Nias Ahmad.] 

J J 887 ^ W N 233 ( 233 ) (DB), Lalju v. Jangi Lai. 

Sm 2 AIR 1936 Ml 391 (394) : 154 Ind Cas 437 (DB) ’ Lachhmi Narain v. Bobu 

a B *1? 147 ( 149 )> Dhirajsingh v. Mt. Kalo. 

(’94) 17 Mad 12 fn? * DB) ’ Hunooman Dersaud v. Kalee Persaud. 

(94) 17 Mad 12 (13) . 3 Mad L Jonr 176 (DB), Khadir Moideen v. Rama Nads. 
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Section 67 
Note 27 




The clause prohibits separate suits by different mortgagees in 
respect of the same mortgage. The law does not require that the one 
suit to be brought on the mortgage must be by all the mortgagees as 
plaintiffs. What is required is that all of them must be parties to 
the suit. Thus, if some of them cannot be joined as plaintiffs they may 
be joined as defendants . 6 7 If this were not so, it would have been the 
easiest thing for a mortgagor to arrange matters with one of the 
mortgagees whose share may be very small and induce him not to join 
as plaintiff in the suit and thereby defeat the interests of the remaining 
mortgagees/ If the defendants mortgagees want to protect their interests 
they may do so by joining as plaintiffs. In the undermentioned case 8 
one of the mortgagees sued for liis share of the mortgage-money alleging 
that the other mortgagees who were defendants in the suit, had received 
from the mortgagor their shares of the mortgage-money. He further 
stated in the plaint, that if any sum was due to the defendants-mort- 
gagees he was prepared to increase the amount of the claim. It was held 
that the suit as framed could not be defeated when all the mortgagees 
were parties to it, and that if any thing was due to the defendants- 
mortgagees it was open to them to have themselves transferred from 
the category of defendants to that of plaintiffs. In another case 9 A 
mortgaged his property to B and C jointly. B wanted to get in the 
mortgage-money but C was not willing to join as plaintiff. B, therefore, 
brought a suit for the recovery of his share of the mortgage-money by 
sale of the entire property, making C defendant in the suit, obtained a 
decree, and in execution got the entire property sold. C then brought 
a suit for the recovery of his share of the mortgage-money by sale of the 
whole property again. It was held that the suit was not maintainable. 
The same mortgage could not be enforced by sale of the property twice. 
C was a party to B’s suit and could have protected his interest by 


6 . (’36) 23 AIR 1936 Pat 439 (441) : 162 Ind Cns 15, Jmnna Das v. Mani Bam. 
(’70) 14 Suth W R 216 (216) (DB), Mt. Mujeedoonissa v. Syud Dildar Ilossein. 
(’13) 20 Ind Cas 329 (330) (DB) (Cal), Bhuban Mohan Sikdar v. DhanarajOsival. 
Halsbury, Laws of England, Vol. 21 page 278. 

(1879) 11 Cli D 121 (126, 128) : 48 L J Cb 361 : 40 L T 638 : 27 W R (Eng) 514, 
Luke v. South Kensington Hotel Co. 

(’32) 19 AIR 1932 Cal 34 (35) : 134 Ind Cas 1068, Haidar Ali v. Mahomed 
Safiuddin. 

(’31) 18 AIR 1931 Cal 806 (807) : 134 Ind Cas 767, Radha Nath v. Nagendra 
Nath. 

(’i9) 6 AIR 1919 P C 24 (26) : 47 Cal 175 : 46 Ind App 272 : 53 Ind Cas 131, 
Sunitibala Debi v. Dhara Sundari. 

(1847) 82 R R 98 (99) : 7 Hare 249 :12 Jur 827 : 68 E R 102, Davenport v. James. 

[See also (’87) 9 All 68 (73) (FB), Parsotam Sara7i v. MuXu. (A plaintiff is not 
entitled, in respect of bis own share, to maintain a suit for sale against the whole 
property, the other parties interested not having been joined.) 

(’27) 14 AIR 1927 Cal 880 (881) : 104 Ind Cas 623 (DB), Makram Ali v. Abdul 
Hamid.] 

7. (’36) 23 AIR 1936 Pat 439 (441) : 162 Ind Cas 15, Jamna Das v. Mani Bam. 

8 . (’14) 1 AIR 1914 Cal 788(789): 25 Ind Cas 440(DB), Ramchandra y.Dhadhai. 

9. (’96) 1896 All W N 153 (153) (DB), Kanhai Lai v. Jwala Dei. 
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joining as a plaintiff; this he did not do and it was due to his own 
fault that he could not recover his share. 


Suit by one co-mortgagee if should be for whole amount : 

The question, however, arises whether, when one of the mortgagees 
sues as plaintiff, making others parties as defendants, he should sue for 
the recovery of the entire mortgage-money by foreclosure or sale of the 
entire mortgaged property, or whether he should limit his claim to his 
share of the mortgage-money by praying for foreclosure or sale of the 
entire property. It has been held that a suit by one of the mortgagees 
for the recovery of the whole of the mortgage-money is always main¬ 
tainable when the other mortgagees consent to the institution of such 
a suit but do not join as plaintiffs for certain reasons . 10 When, however, 
the consent of the other co-mortgagees could not be obtained, there was 
before the year 1919, a conflict of opinion as to how the suit should be 
framed, one set of cases 11 holding that the suit must be for the whole 
amount of the mortgage and another set of cases 12 holding that it may 
l>e for his share of the money. In the year 1919 the matter came up 
before the Privy Council in Sunitabala Debi v. Dhora Sitndari . 13 
In that case a mortgage was executed in favour of A and B for the 
consideration of Rs. 1,G0,000 (Rs. 80,000 by each). A brought a suit for 
the recovery of his Rs. 80,000 by sale of half of the mortgaged property. 
It was contended that the proceedings were wrong in form since by 
S. 67 the plaintiff could not seek for sale of part only of mortgaged 
property. The first Court, disallowing the contention, granted the relief 
as claimed by the plaintiff. On appeal the High Court reversed the 
decree on the ground that the suit should have been brought to recover 
the entire mortgage-money. However, it made an order directing the 
plaintiff to amend the plaint as follows: “If in the opinion of the Court 
the plaintiff is held to be not entitled to a decree on the footing of a 
mortgage for the principal sum of Rs. 80,000 then a usual mortgage- 
decree may be passed in favour of the plaintiff and the defendant No. 3 
(the other co-mortgagee B) for the amount found due up to the period 
of grace to be fixed by the Court upon the basis of the entire mortgage- 
money, that is, Rs. 1,60,000." On appeal to the Privy Council their 
Lordships of the Judicial Committee held that the High Court was 
right in its conclusion and observed as follows: 


This mortgage clearly effects the conveyance of the real estate 
to the mortgagees as tenants-in-common, and no redemption could 


iO. (-30) 17 AIR 1930 Mad 985 (985): 129 Ind Cas 45, SethBansiram v. Gunnia 
Naga Ayyar. 

•( 13) 20 Ind Cas 329 (330) (DB) (Cal), Bhuban Mohan v. Dlianraj. 

U879) 11 Ch D 121 (127) : 48 I, J Oh 361: 40 L T 638 : 27 W R (Eng) 514, Luke 
v. South Kensxngton Hotel Co. * 

JJ; <' 92 > 1892 ^1 W N 246 (246) (DB), Gobind Bam v. Sundar Singh . 

^ 151 (*®*) (DB) (All), Lachmi Narain ▼. Bisunath Prasad Misir. 

( 09) 1 Ind Cas 117 (118) (DB) (All), Sat Narain Tewari v. Ganga Prasad. 

12. (’°5) 16 Mad L Jour 496 (496) (DB), Atchamma v. Subbarayadu . 

(18) 20 Ind Cas 329 (380) (DB) (Cal), Bhuban Mohan v. Dhanraj. 

\p<P 9 n? 6 , 1919 , P C 24 47 Cal 175 : 46 Ind A PP 272 : 53 Ind Cas 181 

(PC). (Facts taken from 24 Cal W N 297 at p. 299.) 
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be effected of part of the property by paying to one of the mort¬ 
gagees her separate debt. It is not a mortgage to each of a divided 
half, but a conveyance to them of the whole property. Where a 
mortgage is made by one mortgagor to two tenants-in-common, 
the right of either mortgagee who desires to realise the mortgaged 
property and obtain payment of the debt, if the consent of the 
co-mortgagee cannot be obtained, is to add the co-mortgagee as a 
defendant to the suit and to ask for the proper mortgage-decree, 
which would provide for all the necessary accounts and payments, 
excepting that there could be no judgment for a sum of money 
entered as between the mortgagee defendant and the mortgagor.” 

E\en after the decision in Sunitcibala, JDebi's case, there has been 
a conflict of opinion on the point both the conflicting views being rested 
on the said decision of the Privy Council. According to one class of 
cases , 14 when the consent of the other co-mortgagees cannot be obtained 
one of the mortgagees need not institute a suit for the recovery of the 
whole of the mortgage-money but may sue only for the recovery of 
his share by proceeding against the whole property and making other 
co-mortgagees as defendants. It has also been held that such a suit 
does not contravene the provisions of cl. (d) as it is a suit by a person 
interested in part only of the mortgage money relating to the whole 
of the mortgaged property and not to a corresponding part of it . 15 
According to the contrary view 16 one of several mortgagees cannot sue 
for his share of the mortgage-money but must sue for the whole amount^ 
In both the classes of cases, however, the amount which the plaintiff 
will get out of the sale proceeds of the entire property will be not the 


14. (’35) 22 AIR 1935 All 391 (396) : 154 Ind Cas 437 (DB), Lachhmi Narain v. 
Babu Ram. 

(’28) 15 AIR 1928 Mad 933 (935, 938) : 112 Ind Cas 501 (DB), Arunachalam 
Chetty v. Ramasami Ayyar. 

(’30) 17 AIR 1930 Mad 985 (985) : 129 Ind Cas 45, Bansiram Jeshamal v. Naga 
Ayyar. 

(’42) 29 AIR 1942 Mad 205 (207, 208) : I L R (1942) Mad 438 : 201 Ind Cas 103 
(DB), Kailasa Ayyar v. Sundaram Pattar. (But court-fee must be paid on full 
amount of mortgage and not on plaintiff’s share alone.) 

[See also (’32) 19 AIR 1932 Cal 34 (35): 134 Ind Cas 1068, Haidar Ali Khondkar 
v. Mahomed Safiuddin Kazi.] 

15. (’30) 17 AIR 1930 Mad 985 (985) : 129 Ind Cas 45, Bansiram Jeshamal v. 
Naga Ayyar. 

[See also (’28) 15 AIR 1928 Mad 933 (939): 112 Ind Cas 501 (DB), Arunachalam 
Chetty v. Ramaswamy Ayyar .] 

16. (’27) 14 AIR 1927 Cal 425 (426) : 101 Ind Cas 530 (DB), Satindra Nath v. 
Jatindra Nath. 

(’31) 18 AIR 1931 Cal 806 (807) : 134 Ind Cas 767, Radha Nath v. Nagendra 
Nath. 

(’37) 24 AIR 1937 Nag 262 (263) : I L R (1937) Nag 503 : 171 Ind Cas 978, 
Narayansao v. Mt. Chattibai. 

(’36) 23 AIR 1936 Oudh 242 (244): 12 Luck 82:161 Ind Cas 385 (DB), Mahomed 
Sadig Ali v. Niaz Ahmad. 

(’35) 22 AIR 1935 All 263 (263): 159 Ind Cas 48 (DB), Ram Sarup v. Kunji Lai. 
(’36) 23 AIR 1936 Mad 895 (897) : 169 Ind Cas 352, Ramchandra Ayyar v. 
Shivaram Ayyar. 
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whole amount realised, but only the amount proportionate to his share 
in the mortgage-money. 17 


The interests of the mortgagees under the mortgage can, however, 
be severed with the consent of the mortgagor 18 and in such a case 
one of the mortgagees can institute a suit relating to a portion of 
the mortgaged property corresponding to his interest in the mortgage- 
money 19 and further, can institute a suit for the recovery of his share 
in the mortgage-money, not by foreclosure or sale of the entire 
; property , but only by foreclosure or sale of the portion corresponding 
to his interest in the mortgage-money . 20 The rule in the clause, having 
been enacted for the benefit of the mortgagor, has no application when 
the mortgagor himself consents to the severance of interests of the 
different mortgagees under the mortgage and thus allows the integrity 
of the mortgage to be broken. 21 It should, however, be noted that one 
of the mortgagees cannot sever his interest under the mortgage behind 
the back of the other co-mortgagees, by obtaining the consent of the 
mortgagor. The other mortgagees must also be parties to such an 
arrangement. 22 Where they are not parties to such an arrangement the 
integrity of the mortgage is not broken and they can proceed against 
the whole property in enforcing their claim. 23 This is similar to the 
last paragraph of section 60 under which if there are more mortgagees 
than one, all of them must acquire the share of a mortgagor in the 
mortgaged property in order to break the integrity of the mortgage, 
and acquisition by one or some of them is not sufficient. 24 In the 
undermentioned case 26 A mortgaged his property jointly to B and C. 

17. (-09) 1 Ind Cas 117 (118) (DB) (All), Sat Narajn v. Ganga Per shad. 

(’35) 22 AIR 1935 All 391 (396) : 154 Ind Cas 437 (DB), Lachhmi Narain v. 
Bobu Ram . 


! 8 . (’35) 22 AIR 1935 All 391 (394) : 154 Ind Cas 437 (DB), Lachhmi Narain 
Babu Ram. 

(’33) 20 AIR 1933 Cal 154 (162) : 59 Cal 1372 : 143 Ind Cas 193 (DB), H. V. Low 
a Co. Ltd. v. Pulinbtharilal Sinha. 

19. (’37) 24 AIR 1937 Nag 262 (264) : I L R (1937) Nag 503 : 171 Ind Cas 978, 
Narayansao v. Mt. Chattibax. 

‘Tai n“L«ral” ?”S.) DB) ' ^ ^ “ (AsSUmad ~ EM ' there 

2 Na2llnLT™ 7 C^T (26 ‘> = 1 L “ < 1937 > *"« S'* = HI Ind Cas 978, 

2 LX , ftSJ.ailw ! 1 275 (276): 41 “ 631:51 Iod Cas 107 < DB >’ Jauhari 

2 L2 nd. ^ 1939 NSB 136 <139) 1 184 Ind C “ 719 (DB) - SadaslM v - 

fflwS .11“ Ci 938 ' 940>: 112 Ind °“ 501 <“>. ^unachalam 

2 LSni. AIB 1939 Na8 138 (140) : 184 Inti Cas 719 < DB >’ Sadashu Rao v. 

” 171 (m) (DB) ’ Puran Chand ’• *»*»■] 
Ro^hald 138 U89) ; 184 Ind Ca3 719 < DB >’ SadaAco Rao 

Ind °“ 1028 (1027) < DB > <&*> Das v. Shoo Lai.] 

S^To^aThaf 275 <278) = 41 A “ 831 : 61 “ 107 <“>■ 
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Subsequently, A mortgaged the same property to C alone and the 
consideration for this subsequent mortgage was the amount of the prior 
mortgage in favour of B and C. It was held that a discharge by c of 
the whole of the prior mortgage operated in respect only of his half 
share in the mortgage and in law the act of A and c amounted to 
severance of the interests of the mortgagees with the consent of the 
mortgagor within the meaning of this clause. It is submitted that the 
decision does not seem to be correct. B was not a party to the arrange¬ 
ment between A and C and there could be no valid severance of interests 
of the mortgagees within the meaning of the clause. So also in the 
undermentioned case 26 A mortgaged his property to B and C who had 
each a half share in the mortgage.money. B purchased the equity of 
redemption in execution of a simple money decree. C then sued to 
recover his share in the mortgage-money by sale of the entire mortgaged 
-property. It was held that C could not do so, he, in suing only for his 
share in the mortgage-money, had practically admitted that something 
had happened which had had the effect of satisfying half the mortgage 
amount and he could not, therefore, throw the burden of his share on 
the whole of the mortgaged property. It is submitted that the decision 
is not correct inasmuch as it allows one of the mortgagees to break the 
integrity of the mortgage by acquiring the mortgaged property from the 
mortgagor without the consent of the other. It was not followed in the 
undermentioned case. 27 

The language of the clause cannot, however, be taken to mean 
that severance of interests of the mortgagees can be effected only with 
the consent of the mortgagor and not in any other way. The Legislature 
could not possibly have intended to enact that if severance of the 
interests of the mortgagees took place in any other lawful mode legally 
binding on the mortgagor, the mortgagor could resist a suit for sale for 
recovery of a portion of the mortgage-money on the basis of such 
severance. 28 Thus, where in a suit brought by one of the mortgagees 
against the mortgagor there is a decree declaring that there has been a 
severance of the mortgage, the decree though obtained without the 
consent of the mortgagor and the other mortgagee is effective legally to 
create the severance of interests of the mortgagees and a suit by the 
other mortgagee for the recovery of his share of the mortgage-money 
on the basis of such severance cannot be resisted by the mortgagor. 29 

28. Partial foreclosure or sale by a sole mortgagee. — 

As seen in Note 27 one of several mortgagees cannot institute a suit for 

26. (’24) 11 AIR 1924 All 11 (12) : 74 Ind Cas 999 : 45 All 46 (DB), Mohan Lai 
v. Prasadi Lai. 

27. (’23) 15 A I R 1928 Mad 933 (940) : 112 Ind Cas 501 (DB), Arunachalam 
Chetty v. Ramaswamy Ayyar. 

28. (’15) 2 A I R 1915 Mad 344 (344) : 39 Mad 17 : 25 Ind Cas 91 (DB), Vijaya 
Bhushanammal v. Evalappa Mudaliar. 

[See also (’33) 20 AIR 1933 Cal 154 (161) : 59 Cal 1372 : 143 Ind Cas 193 (DB), 
H. V. Low & Co. Ltd. v. Pulinbeliarilal Singha.) 

29. (’15) 2 A I R 1915 Mad 344 (344) : 39 Mad 17 : 25 Ind Cas 91 (DB), Vijaya 
Bhusanamvial v. Evalappa Mtidaliar. 
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foreclosure or sale of a part of the mortgaged property for a propor¬ 
tionate part of the mortgage-money which he claims to be his share. 
This, however, does not affect the right of a sole mortgagee to sue on 
the mortgage as a whole by proceeding against the whole 1 or any part 
only of the mortgaged property, abandoning the rest of the security. 
This is on the principle that as between the mortgagor and the mortgagee 
every part of the mortgaged property is liable for the whole debt and 
the mortgagee has the right to recover the debt from any part of the 
property, there being no obligation on him to proceed against the whole 
of it. 2 

The last paragragh of S. GO lays down that a person entitled to a 
share only of the mortgaged property may redeem his share only in a 
case where the mortgagee acquires in whole or in part the share of a 
mortgagor. The paragraph deals only with the mortgagor’s right to 
redeem, but the same principle will apply to the mortgagee’s right to 
foreclose or sell the property and hence a sole mortgagee who has acquired 
either in whole or in part a share of the mortgaged property can sue for 
foreclosure or sale of a part of the mortgaged security. 3 

For further discussion of the topic, see Notes 3G to 40 on section 60. 


Note 28 


1. (’23) 10 A I R 1923 Pat 242 (246) : 2 Pat 335 : 71 Ind Cas 705 (DB), Pande 
Satdeo Narain v. Ramayan Tewari. (Mortgagee is entitled to bring a suit for 
sale of the entire mortgaged property for the balance due upon his mortgage, 
although he received half the mortgage debt from one in whom one-half of the 
equity of redemption became vested subsequent to the mortgage.) 

2. (’06) 28 All 174 (178) : 2 All L Jour 630 (FB), Sheo Tahal v. Slieodan Rai. 
(’22) 9 A I R 1922 All 352 (354) : 44 All 146 : 64 Ind Cas 451 (DB), Soti Suraj 

Mol v. Than Singh. 3 

(’29) 16 AIR 1929 All 380 (381) : 119 Ind Cas 437 (DB), Ghasi Khan v. Kishori 
Ramanji. 

(’ 86 ) 18 All 189 (193) : 1896 All W N 65 (DB), Muhammad Mahmud Ali v. 
Kalyan Das. 


(’38) 25 AIR 1938 Nag 79(79): ILR (1940) Nag 385: 172 Ind Cas 565, Daulatram 
Nanakram v. Panna Shambhu. (Portion of mortgage security excluded by opera¬ 
tion of law—Mortgagee can enforce his whole charge against rest.) 

(’30) 17 AHt 1930 Mad 371 (372) : 117 Ind Cas 143, In re Velu Panikkan. 

(13) 20 Ind Cas 41 (43) : 35 All 441 (DB), Sanwale Singh v.Qaneshi Lai. (Where 
the mortgaged property is divided among the mortgagor’s heirs without mortga¬ 
gee s consent there is nothing to preclude the mortgagee from proceeding against 
the share of one only for the whole debt.) 

<23 ,7®. ( ® 2) : 1902 AU W N 203 < DB )- Sheo Prasad v. Behari Lai. 

\ 98) 1898 All W N 120 (120), Jai Gobind v* Jasram . 

(’32) 19 AIR 1932 All 246 (247) : 136 I. C. 567 (DB), Balkishan v. ML Bundia. 
[S*e also (95) 17 All 484 (435) : 1895 AU W N 83 (DB), Bhikhari Das v. Dalip 
S ™ 9h \ ' T1 ? e ? ight of a mort gagee to bring any portion of the mortgaged pro¬ 
perty to sale is not curtaUed by the mortgagor, subsequently to the mortgage, 
selling a portion of the mortgaged property to a third person.)] 

h , J T 377 (378) (DB) ’ v. Naimudin. 

■03 26 70 7 S N 10 (DB) > V. Lai* Si^h. 

? 2 ^ 76 \; 1903 A 1 W N 190 » Shib Lai v. Bhawani Shankar . 

< 20 ) J, A P 1920 ^ 129 ( 130 > : 42 AU 544 : 58 Ind Cas 743 (DB), Sarju Kumar 
v.r*a*ttr Prasad. (There is no difference in principle in the case where it is 

rt;.)”" “ 0t ‘ h ° m ° r ‘ 8agee ° f 
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29. Mortgagee’s right against the property and the 
doctrine of substituted security. — See Notes on s. 73 generally. 

It will be seen from the Notes on S. 73 that where a coparcener in 
a joint Hindu family mortgages his undivided share, and subsequently* 
on partition, the mortgaged property goes to the share of another 
coparcener, the mortgagee can proceed only against the property that 
has come to the share of the mortgagor coparcener on the doctrine of 
substituted security and that he cannot proceed against the mortgaged 
property which has gone to the share of the other coparcener. But if 
the latter coparcener, at the time of partition, and as a part of the 
partition, undertakes to pay off the mortgage-debt, what he really takes 
on partition is only an equity of redemption in the property and the 
mortgagee can proceed against the property in his hands. 1 

It will also be seen from the Notes on s. 73 that where a forfeiture 
is incurred fraudulently by the mortgagor by making a default in 
payment of Government revenue and the property again comes to the 
hands of the mortgagor, the mortgagee can proceed against such 
property. But if the forfeiture is incurred in spite of the mortgagor’s 
attempt to avoid it and the property again comes to his hands the 
mortgagee has got no legal right to proceed against the property in the 
hands of the mortgagor: he has got only equitable right against it and if 
he wants to enforce his lien against the property he is bound to establish 
that the destruction of the original security took place under such 
circumstances as to raise an equity in his favour so as to fasten his 
mortgage on the property. Thus, where a village was forfeited by 
Government for non-payment of revenue and then certain fields were 
settled upon the mortgagor and the mortgagee wanted to proceed against 
those fields, it was held that forfeiture was not incurred fraudulently 
and that the mortgagee, by not attempting to avoid the forfeiture, had 
lost his equity of proceeding against the property. 2 

(’89) 2 C P L R 90 (92, 93), Gan-pat Rao v. Ramcliand. 

(’32) 19 AIR 1932 Cal 319 (320) : 59 Cal 76 : 137 Ind Cas 260 (DB), Krishna 
Chandra v. Pabna Model Co. Lid. 

(’38) 25 AIR 1938 Cal 618 (622) : ILR (1938) 2 Cal 590 : 179 Ind Cas 493 (DB)* 
Nirupama Debi v. Analh Bandhu. 

(’081 8 Cal L Jour 92 (93) (DB), Mutty Lai v. Nanda Lall. 

(’97) 19 All 196 (198) : 1897 All W N 18, Chunnalal v. Anandilal. 

(’97) 20 All 23 (26, 27) : 1897 All W N 163 (164) (FB), Nand Kishore v. Raja 
Hari Raj Singh. 

(’95) 1895 All W N 1 (1) (DB), Sumera Knar v. Bhagwant Singh. 

(’32) 19 AIR 1932 Mad 18 (19) : 135 Ind Cas 911, Somanatha Sicayi v. Ananta 

Patnaik. 

(’12) 16 Ind Cas 85 (86) : 34 All 474 (FB), Rashidunnissa v. Muhammad Ismail 
Khan. 

(’ll) 10 Ind Cas 235 (235) (All), Jagannath Per shad v. Mihin. 

(’98) 1898 All W N 120 (120), Jai Gobind v. Jasram. 

(1900) 22 All 284 (290) : 1900 All W N 69 (FB), Bisheshur Dial v. Ram Sarup. 
(’03) 25 All 446 (456) : 1903 All W N 150 (DB), Dina Nath v. Lachmi Naram . 

Note 29 

1. (’40) 27 AIR 1940 Nag 149 (154) : I L R (1941) Nag 677 : 194 Ind Cas 53T 
(DB), Atmaramsao v. Bliupendranath. 

2. (’ll) 10 Ind Cas 689 (692) : 7 Nag L R 2, Deorao v. Mt. Banai. 
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30. Mortgagee, whether can enforce his mortgage 
against a trespasser in possession of the mortgaged property. 
— A mortgagee who is not entitled to possession under the terms of his 
mortgage is not affected by the adverse possession against his mortgagor 
which commences after the creation of his mortgage. 1 A mortgagee can, 
therefore, enforce his mortgage against such a trespasser even if he has 
perfected his title by prescription as against the mortgagor. 3 

The position is, however, different when the mortgage is created 
after the trespasser’s entry upon the property. The extinguishment of 
the mortgagor’s title by adverse possession will in such a case extinguish 
the mortgage also. 3 

See also Notes 84 and 85 on Articles 142 <fc 144 of the Authors’ 
Commentaries on the Limitation Act, 2 nd ( 1942 ) Edn. 


31. Mortgagee obtaining a money-decree — Whether 

can sell the mortgaged property-A question may arise as to 

whether a mortgagee obtaining a simple money.decree on the mortgage 
can proceed against the mortgaged property. Kule 14 of Order 34 , Civil 
Procedure Code, disallows a sale of the mortgaged property in execution 
of a money.decree obtained by a mortgagee on a claim arising out of the 
mortgage, otherwise than by instituting a suit for sale in enforcement 
of the mortgage. A mortgagee, therefore, cannot sell the mortgaged 


Note 30 

M’ 14 ) 1 AIR 1914 All 95 (96) : 36 All 567 : 24 Ind Cas 997 (FB), Raj Nath v 
Naram Das. J 

: “ " 425 = " 103 015 277 (DB, > Pri *‘ Sakhi 
{ ’Tr Z22 :12 0udh Cas 45 {m Prata * 

( ProLn™ 1919 Cal 716 {?18) : 60 Ind CaS 304 (DB) - Eali Krish *a v. Tara 
{, cLra^ 1922 Cal 32 (35) : 69 lDd CaS 841 (DB) * SUal v. Par6art 

?u) 22 r ? ind cas 641 ’ Kunj Lai v - 

(14) 22 Ind Cas 94 (95) : 9 Nag L R 191, Nazar AH v. Hiraman. 

2 fL 16) 3 1916 Mad "° (996 ’ 997) ; 39 Mad 811 : 31 Ind Cas 412 (FB) 

Vyapurx v. Sonamma Box Ammani. K ’’ 

‘waJm"! 1914 AU 95 <96) = 36 M 667 ; 24 Ind C “ (FB), Raj Nath 

a*? A ™ : 44 081425 : 37 Ind Cas 277 <“>• Pr 'y° 

V 3£J%JE. Mad 160 W61) 1 " “ C “ 831 (DB >' Sundaram Iyer 

l 'ZT m 1929 *“ 677 (579) ; 121 “ C “ 47 >. Bhakat v. J agd aya n 

m il Ind Caa 632 ,634, : 34 AU 640 ,DB). Naniaa S ing H Ju mman . 

“'t 9 ", 0 (991) (AU )’ ***** v. Bhaiaiyan. 

■96 “JKK’LS 1 “ 640 <“>’ “ «■* - ,7_. / 

fRut I /.,?, l 847 M DB ). Subb aramayyar v. NigamaduUah Saheb. 

(DB), ‘Punugit SutbiahTLZSiZ ^ ' 33 “ C “ ™ = " “““ 959 
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Section 67A 


property in execution of his money.decree except by the institution of a 
suit for sale under this section. 1 

Section 99 of this Act, which is now repealed and re-enacted as 
0. 34, R. 14 of the Civil Procedure Code, disallowed the sale of the 
mortgaged property in execution of money-decree even in respect of a 
claim not connected with the mortgage. 2 But these cases are no longer 
good law and no such restriction exists under the present Rule. 

See also Notes on R. 14 of 0 . 34 of the Authors’ Commentaries on the 
Code of Civil Procedure, 3rd (1940) Edn. 

32. Bundelkhand Alienation of Land Act.— Though under 
this section a mortgagee has got a right to obtain a decree for sale or 
for foreclosure as the case may be, where the mortgagor is a member of 
an agricultural tribe and the Bundelkhand Alienation of Land Act, II of 
1903, applies, the Civil Court cannot pass a decree either for sale or for 
foreclosure. It has to refer the matter to the Collector who can take 
action under S. 9 of that Act. 1 


a [67A. A mortgagee who holds two or more 

Mortgagee when bound mortgages executed by the same 
to bring one suit on mortgagor in respect of each of 
several mortgages. which he has a right to obtain the 

same kind of decree under section 67, and who sues 
to obtain such decree on any one of the mortgages, 
shall, in the absence of a contract to the contrary, be 
bound to sue on all the mortgages in respect of which 
the mortgage-money has become due.] 


a. This section was inserted by Section 32 of the Transfer of Property (Amend¬ 
ment) Act, 1929 (XX of 1929). 


Note 31 

1. (’21) 63 Ind Cas 303 (307, 308) (DB)(Pat), Punit Deo Narayan Singh v. Bhag- 
wati Saran Singh. 

(’98) 2 Cal W N 320 (321) (DB), Bam Keshub Deb v. Sonatun Pal. 

(’06) 28 All 58 (59) : 2 All L Jour 479, Hem Ban v. Bihari Gir. (A mortgagee 
brought a suit for sale on his mortgage—The suit was compromised and the mort¬ 
gagee took a money decree in which, however, the property originally hypothecated 
to him was set out as being charged —Held that the mortgagee decree-holder 
could not bring the mortgaged property to sale in execution of this decree but ii he 
wished to do so he would have to institute a suit under S. 67, on the decree.) 

(’09) 2 Ind Cas 980 (980) (DB) (Mad), Yeera Pannadi v. Earuppa Pannadi. 

[See also (’75) 1875 Pun Re No. 82, Khushali Mall v. Gopal Mall.] 

2. (’06) 33 Cal 113 (115) (DB), Basirnddi v. Kailas Eamini Devi. 

(’03) 30 Cal 463 (465) : 7 Cal W N 532 (DB), Shib Das v. Kali Kumar. 

(’04) 7 Oudh Cas 314 (315) (DB), Bobu Lai Saliu v. Bam Parshad. 

(’96) 1 Cal W N 80 (81) (DB), Bai Bamani Dasi v. Surendra Nath. 

(’01) 4 Oudh Cas 231 (232), Bam Parshad v. Bam Parshad Singh. 

(’90) 3 C P L R 15 (15), Sadasheo v. Mt. Kareeman. 

[See also (’94) 1894 AU W N 205 (207) (DB), Lekhraj v. Abdul Ghafur.] 

Note 32 

1. (’32) 19 AIR 1932 All 614 (615) : 54 All 482 : 139 Ind Cas 170 (pB), Bam 
Sahai v. Debi Din. 



ONE SUIT ON SEVERAL MORTGAGES WHEN LIES 


1461 


Synopsis 


1. Scope of the section. 

2. Retrospective operation of the 

section. 

3. Section if applicable to charges 

created by operation of law. 

4. Mortgages must have been exe¬ 

cuted by the same mortgagor. 


5. “Same kind of decree." 

6. Property mortgaged if need be 

the same. 

7. “In the absence of a contract to 

the contrary." 

8. Money must have been due on 

all the mortgages. 

9. Court-fee. 


Other Topics (miscellaneous) 

Conditions for the applicability of the section. See Note 1. 
Mortgagee bound to consolidate. See Note 1. 


1. Scope of the section. — Section 61 of the Act as it stood 
before the amending Act of 1929, provided that a mortgagor who has 
executed several mortgages on different properties was entitled to 
redeem each of the mortgages separately. And the old s. 85 of the Act 
(now repealed and re-enacted as 0 . 84, R. 1 of the Code of Civil Procedure, 
1908) provided that “all persons having an interest in the property 

comprised in the mortgage must be joined as parties to any suit. 

relating to such mortgage : provided that the plaintiff has notice of such 
interest.” 


Before the enactment of the Civil Procedure Code, 190S, the question 
whether a mortgagee having several mortgages over the same property 
was bound to sue on all the mortgages at the same time and what would 
be the effect of suing on only one of them, had to be decided by reference 
to the principles underlying sections 61 and 85 referred to above, and 
there was a conflict of opinions. 


According to one view a suit was not maintainable on one mortgage 
only, subject to another mortgage. 1 The reason for this view was, 
firstly, that S. 85 of the Act which required all persons interested in the 
mortgaged property to be made parties to the mortgage suit, necessitated, 
where the same mortgagee had two or more mortgages over the same 
property, the inclusion of all the mortgages in the same suit; secondly, 
that s. Gl abolished consolidation for purposes of redemption, where the 
several mortgages were of different properties, that where the properties 
were the same, the mortgagor was not at liberty to redeem only one of 
them, and that on the same principle, though conversely, a mortgagee 
having several mortgages on the same property was bound to sue on 
all of them. As a consequence of this view it was held in some cases 3 


Section 67A _ Note 1 

»ij 0 OOTar. Mad 108 <115) : 11 Uad L ,0Ur 373 (DB) ' DoraMm ' Venkata. 

l ZL2£S S! : 17 Uad L ,our 301 (DB); Na “ u Krishnama Cha ™ *• 

£12 « Sf “ S Nadar,.Sivaguru Asari. 

03 26 AU 14 (19): 1903 All W N 177 (DB), Bhagwan Das Bhauani. 

■07 ^ ZJ, (255) : 1907 Au W N 8S ' Qodha ShuJcul V. Saida Kunusar. 

( 87) 11 Bom 112 (113. 114) (DB), Bapuravji ». Bamj i Svarupji. 

2. See the cases cited in foot-note 1 . 
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Section 

Note 


67A that if the mortgagee sued only on one of such mortgages, he was barred 

1 from later on suing on the other mortgages by reason of the doctrine of 

res judicata enacted in S. 13 of the Code of Civil Procedure of 1882, 
Explanation IV (now S. ll of the Code of 1908). It was also held in the 
undermentioned cases 3 that the second suit would be barred under s. 43 
of the said Code (now 0. 2, R. 2 of the Code of Civil Procedure, 1908). 

According to another view Ss. 61 and 85 did not compel the inclusion 
of all the mortgages in one suit, that neither the principle of s. 13 
Explanation iv nor of s. 43 of the Code of Civil Procedure, 1882 , applied 
to such cases and that the mortgagee was at liberty to sue on each of 
the mortgages separately and obtain decrees, but that he could not sell 
the same property in execution more than once. 4 

Order 34, Rule l of the Code of Civil Procedure, 1908, introduced an 
explanation which was not found in the repealed section (s. 85 of this 
Act), namely, that a puisne mortgagee may sue for sale or foreclosure 
without making the prior mortgagee a party to the suit. In view of this 
provision, it was decided in some cases 6 that a suit on the earlier of two 

3. (’06) 30 Bom 156 (163) : 7 Bom L R 811 (DB), Keshavram Dulavram v. 
Bancliliod Fakira. 

(’10) 6 Ind Cas 159 (162) : 37 Cal 589 (DB), Eari Narain v. Shama Sundari. 
(Puisne mortgagee paying off prior mortgages — Suit on puisne mortgage only— 
Amounts paid on prior mortgages not claimed — Subsequent suit therefor barred 
by S. 43, C. P. C., 1882.) 

4 . (’98) 20 All 322 (324, 325) : 1898 All W N 58 (FB), Sundar Singh v. Bholu. 
(Section 43 of the old Code does not apply.) 

(’90) 4 C P L R 164 (165), Parmalag v. Dhokal and Beliari. (Do.) 

(’89) 13 Bom 45 (48) (DB), Moro Baghunath v. Balaji Trinibak. (Neither S. 13 
nor S. 43 applies.) 

(’09) 3 Ind Cas 175 (176, 177) (Cal), Dwarka Nath Nandi v. Mritunjoy Palra. 
(’07) 29 All 233 (234, 235) : 4 All L Jour 66 (DB), Baghunath Prasad v. Jamna 
Prasad. (Same property mortgaged twice to same mortgagee—Part purchased by 
himself under his decree on prior mortgage—Remainder is liable for full amount 
of the subsequent mortgage.) 

[See also (’10) 7 Ind Cas 330 (332) : 38 Cal 60 (DB), Gobind Prasad v. Tek 
Narain. (A suit on a prior mortgage only is maintainable, but property must be 
sold in execution free from subsequent mortgage.)] 

[See however (’06) 3 All L Jour 238 (240), Murlidhar v. Sher Singh. (First 
mortgage to Af—Second mortgage to M and N — M suing on first mortgage and 
purchasing property — M and N again suing and obtaining decree on second 
mortgage—They can sell the property again.)] 

5. (’20) 7 AIR 1920 Mad 1026 (1033) : 62 Ind Cas 833 (DB), Lakshmanan v. 
Muthaya. (Several mortgages on same property to same person—Decree on later 
mortgages—Property unsold—Suit on first mortgage is maintainable.) 

(’19) 6 AIR 1919 Oudh 352 (354, 355) : 53 Ind Cas 753, Gur Prasad v. Clihutku 
Lai. (First suit on first mortgage — Second suit on later mortgage does not lie— 
Dissented from in AIR 1925 Oudh 379.) 

(’10) 8 Ind Cas 216 (218) : 4 Sind L R 82 (DB), Saliijram v. Gagumal. (First suit 
on first mortgage — Second suit on later mortgage does not lie.) 

(’20) 7 AIR 1920 Low Bur 160 (162, 163) : 69 Ind Cas 897 : 10 Low Bur Rul 360, 
Ma Myit v. Sarxxia. (Suit on the later mortgage will not bar a subsequent suit on 
the earlier.) 

(’31) 18 AIR 1931 All 549 (549) : 132 Ind Cas 803 : 53 All 631 (DB), Dxcarka 
Prasad v. Ulfat Bai. 
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mortgages would bar a subsequent suit on the later mortgage by virtue 
of the provisions of 0. 34, R. 1 and S. 11, Explanation rv of the Code, but 
that a suit on the later mortgage would not bar a subsequent suit on 
the earlier one. In another class of cases 6 it was held that suits could 
he filed on the mortgages separately but the property could not be sold 
twice. A third view was that notwithstanding the explanation to 0. 34, 
R. 1, even a suit on the later mortgage would bar a subsequent suit on 
the earlier one. 7 A fourth view was that where the several mortgages 
arise out of the same transaction, a suit on the earlier mortgage would 
bar a subsequent suit on the later mortgage, by the provisions of O. 2, 
R. 2. 7a In the undermentioned cases 8 it was held that a suit could be 
maintained on a subsequent mortgage for sale subject to a prior 
mortgage. 


(’28) 15 AIR 1928 All 378 (380) : 50 All 742 : 114 Ind Cas 38 (DB), Ram Saran 
v. Abdul Qhaffar. (Sait on later mortgage reserving rights on first mortgage does 
not bar subsequent suit on first mortgage.) 

(’36) 23 AIR 1936 Lah 1020 (1020) : 167 Ind Ind Cas 15 (DB), Ml. Fazal Nishan 
y.Hukam Singh. (Suit on second mortgage mentioning first mortgage—Mortgagee 
not estopped from suing on first mortgage.) 

(’14) 1 AIR 1914 Cal 646(648): 23 Ind Cas 426(DB), Atdb Pramanickx. Mehrulla 
Sardar. (Suit on later mortgage would not bar subsequent suit on the earlier one.) 

€. (’21) 8 AIR 1921 Cal 321 (327): 60 Ind Cas 809 (DB), Nilu v. Asirbad Mandal. 

(’24) 11 AIR 1924 Pat 77 (80) : 2 Pat 874 : 74 Ind Cas 820 (DB), Waeiri Begum 
v. Shashi Bhushan . 

(’27) 14 AIR 1927 Pat 117 (122): 98 Ind Cas 968 (DB), Md. Tdbardk Ali v. Daliv 
Narain. 


(’25) 12 AIR 1925 Oudh 379 (380): 86 Ind Cas 748 (DB), Bansidhar v. Jagmohan. 
(In a suit on prior mortgage, subsequent mortgage held by the same mortgagee 
need not be disclosed and the mortgagee can obtain a decree for sale on each of 
them in a separate suit.) 

<’35) 22 AIR 1935 Nag 226 (229) : 159 Ind Cas 758 : 31 Nag L R Supp 1 (FB), 
Laxmibai v. Kondba. (Case to which S. 67A did not apply—17 Ind Caa 129 and 
AIR 1933 Nag 171 overruled.) 

(’36) 23 AIR 1936 Cal 698(700): 166 Ind Cas 73(DB), Jondb Aliy.Satis Chandra. 
(Case to which S. 67A did not apply.) 

[See also (’24) 11 AIR 1924 Mad 366 (367) : 83 Ind Cas 852 : 47 Mad 688 (DB) 

Narayanswami Chetty v. Vellaya Pillai. (Mortgagee is not bound to sue on all 
mortgages simultaneously.)] 

7 * (>15 1 2 19 1? Bom 54 ( 54, 55 ) : 39 Bom 138:27 Ind Cas 1005 (DB), Dhondo 

Ramchandra v. Bhikoji Gopal. 

7a } * 1921 B ° m 282 ^ 283 ) : 45 Bom 55 : 59 Ind Cos 347 (DB), Dalu~ 

chand Balaram v. Appi Khema. (Case under Dekkhan Agriculturists’ Relief Act, 
bs. 12 and 13.) 

8. (’16) 3 AIR 1916 Mad 934 (936, 937) : 38 Mad 927 : 30 Ind Cas 317 (FB), 
Subramama Ayyar v. Balasubramania Aiyar. 

9 f 5 ^ 288 • 29( ? L 24 lDd 043 187 (DB) ’ ^napathi v. Erishnama - 

^ ^ ^ mort « a « es insuit held not an illegality.) 
{ Kuva^ 9 6 P 1 ’ 1 }: " *** Caa 76 (DB) * J *J*rnath v. Mohra 

1919 ^ 129 (129 ’ 130): 50 Ind Cas 40 (DB) ’ Udai Chand v * Na 9'*a 
1921 Mad 624 (826): 70 W 0as 759 (DB) - San V asiah V- Atchanna 
^AsifrBwm * 27 A11 (342) 1 100 ^ ° aS 5?7, ML N(uir ‘ un - nisa V- Mt. 
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Section 67A 
Note 1 


This section has been enacted with a view to set the conflict at 

rest. The Legislature, in S. 61 , abolished the rule of consolidation so 

far as redemption was concerned, on the ground that it was inequitable 

to enforce such rule to the prejudice of the mortgagor . But where a 

mortgagor has executed several mortgages over the same property to 

the same mortgagee, it will be advantageous to the mortgagor to compel 

the mortgagee to consolidate his mortgages and sue on all of them at 

the same time. The Legislature has, therefore, in this section, given 

effect to the rule of consolidation, by compelling the mortgagee to sue, 

at the same time, on all his mortgages. 9 Its policy is that the question 

between the mortgagor and the mortgagee about all the mortgages held 

by the latter be tried once for all in one and the same suit. 10 In their 

Report, the Special Committee observe, with reference to this section, 
as follows: 

“While dealing with S. 61, we pointed out that it is inequitable to enforce 
the principle of the consolidation of securities to the prejudice of a mortgagor. 
When, however, a mortgagee holds several mortgages in respect of the same 
or different properties, it will be prejudicial to the mortgagor if the mortgagee 
is allowed to enforce one mortgage and keep the other mortgages alive. In the 
case of a number of mortgages in which the only remedy open is foreclosure, 
the disadvantage of the mortgagor will be very marked as he may lose the 
whole property in satisfaction of one debt, which may be less than the real 
value of the property, and will be liable to have a personal decree passed 
against him in satisfaction of the debts under the other mortgages. In the 
case of mortgages too where the only remedy is sale, the property will never 
realise its fair and proper value if it be sold subject to another mortgage.” 

In order that the section may apply, however, the following 
conditions must be satisfied — 

(i) the mortgages must have been executed by the same 

mortgagor ; 

(ii) in respect of each of such mortgages the mortgagee must 

have the right to obtain the same kind of decree ; 

(iii) the mortgage-money must have become due at the time of 

the suit, on all the mortgages; and 

(iv) there must have been no contract between the parties 

against consolidation. 

Cases outside the section would still have to be decided with reference 
to the law as laid down in decisions prior to the enactment of this 
section. 11 

9. (’34) 21 AIR 1934 Cal 325 (326) : 60 Cal 1470 : 149 Ind Cos 24, Corporation 
of Calcutta v. Arunchandra Singha. 

('36) 23 AIR 1936 Lah 1020 (1021) : 167 Ind Cas 15 (DB), Mt. Fazal Nishan v. 

S. Hukam Singh. 

[ See (’35) 22 AIR 1935 Mad 262 (262) : 156 Ind Cas 435, Pollachi Town Bank, 
Ltd. v. Krishna Ayyar.] 

10. (’35) 22 AIR 1935 Pat 365 (366) : 156 Ind Cas 479, Deonandan v. Piaray. 

11. See (’41) 28 AIR 1941 Nag 3 (4) : ILR (1942) Nag 172 : 192 Ind Cas 251 (DB), 
Munnalal v. Singhai. (Case outside S. 67A—Mortgagee under two mortgages 
getting decree on one and selling property subject to the other mortgage can sell 
again in execution of the decree on the other mortgage—20 All 322distinguished.) 



ONE SUIT ON SEVERAL MORTGAGES WHEN LIES 1465 

The section is restrictive of the rights of the mortgagee anti must, 
therefore, be strictly construed. 12 

2. Retrospective operation of the section.—This section is 
not retrospective in its operation. Section 63 of the amending Act, 1929, 
■which came into force on the 1st of April 1930, expressly provides that 
nothing in s. 32 of that Act, which introduced this section, shall be 
deemed to affect, in any way, the terras or incidents of any transfer of 
property effected before the above-mentioned date, or any right, title, 
obligation or liability already acquired, secured or incurred before 
the date. This section, therefore, can have no application to mortgages 
executed before the 1st of April 1930. 1 

3. Section if applicable to charges created by operation 
of law.—Section 100 provides that all the provisions contained in the 
previous sections which apply to a simple mortgage shall, so far as 
may be, apply to a charge. It has been held by the High Court of 
Calcutta, that the requirement in this section that the mortgages should 
he by the same mortgagor and the words “in the absence of a contract 
to the contrary” are inappropriate to charges by operation of law, and 
that, consequently, S. 100 will not enable this section to be applied to 
statutory charges. 1 

4. Mortgages must have been executed by the same 
mortgagor. —This section has no application unless all the mortgages 
have been executed by the same mortgagor. 

Illustrations. 

(l) A, claiming to be the adopted son of X, deceased, executed a 
mortgage in favour of P. x’s widows B and C also executed 

12. (’34) 21 AIR 1934 Cal 862 (863) : 61 Cal 1047 : 153 Ind Cas 972 (DB), Corpo¬ 
ration of Calcutta v. Kumar Arun Chandra. 

(’34) 21 AIR 1934 Cal 325 (326) : 60 Cal 1470 : 149 Ind Cas 24, Corporation of 
Calcutta v. Arunchandra Singha. 

Note 2 

1. (’35) 22 AIR 1935 Nag 226 (228) : 31 Nag L R Supp 1 : 159 Ind Cas 758 (FB), 
Laxmibai v. Kondba. 

(’34) 21 AIR 1934 Cal 325 (327) : 60 Cal 1470 : 149 Ind Cos 24, Corporation of 
Calcutta v. Arunchandra Siiigha. 

(’38) 25 AIR 1938 Bom 196 (197) : 174 Ind Cas 474 (DB) Bhau, Nana v. Revappa 
Satappa. 

(’36) 23 AIR 1936 Lah 1020 (1020) : 167 Ind Cas 15 (DB), Mt. Fazal Nishan v. 
S. Hukam Singh. 

(’31) 18 AIR 1931 Rang 208 (208) : 131 Ind Cas 725, Ko Atm? Bye v. Ko Po 
Kyaing. 

(’33) 20 AIR 1933 Rang 377 (378) : 150 Ind Cas 678 (DB), 7. R. S. Cheltiar Firm 
v. Fa Fa. 

(’40) 27 AIR 1940 Oudli 236 (236) : 186 Ind Cas 540 : 15 Luck 399, Lasa Din v. 
Md. Abdul Shakoor. 

(’40) 27 AIR 1940 Pat 65 (70) : 187 Ind Cas 339 (DB), Svigheshwar Singh v. 
Afcdni Prasad. 

Note 3 

1. ('84) 21 AIR 1984 Cal 862 (864) : 153 Ind Cas 972 : 60 Cal 1047 (DB), Corpo¬ 
ration of Calcutta v. Kumar Arun Chandra. (The section does not apply to 
charges under Calcutta Municipal Aot, 1890, S. 25.) 
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Section 67A 
Notes 4-5 


a mortgage in respect of the same property to p. p filed 
a suit on both the mortgages impleading A, B and c as 
parties. It was held that as the mortgagors were different, 

S. 67A did not enable the filing of a single suit on both the 
mortgages. 1 

(2) A, B and C executed a mortgage to D, E and F. Subsequently, 

B and c only executed a mortgage of the same properties 
in favour of F. g and H. It was held that S.67A did not 
apply so as to compel a suit to be filed on both the 
mortgages. 2 

(3) A made a mortgage in favour of X of his share in certain 

joint property. Subsequently, A, B and C who were all the 
sharers in the property mortgaged all their shares to X. It 
was held that a suit on the first mortgage did not prevent 
a subsequent suit on the later mortgage. 8 

A mortgage by A and, after his death, a mortgage by B, his legal 
representative, cannot, for the purpose of this section, be taken as 
having been executed by different mortgagors , 4 So also where a father 
executes a mortgage as karta of joint Hindu family consisting of the 
father and his son, and subsequently the father and the son together 
execute another mortgage, it was held that the ‘mortgagor’ in both the 
mortgages was the same, being the joint family. 6 See also section 59A. 

5. “Same kind of decree.” — The second essential for the 
applicability of the section is that two or more mortgages must be such 
that the mortgagee should have a right to obtain the same kind of 
decree in respect of each of them. A decree for sale can, for instance, 
be obtained on a simple mortgage, but not on a usufructuary mortgage. 
Consequently, a person having a simple as well as a usufructuary 
mortgage is not bound under this section to sue on both of them in the 
same suit. 

The question, however, arises whether apart from this section, 
the mortgagee can, under any circumstances, be compelled to sue on 

Note 4 

1. (’37) 24 AIR 1937 Nag 99 (100) : ILR (1937) Nag 349 : 170 Ind Cas 128, 
Bhaiyalal v. Ramchandra. 

2. (’31) 18 AIR 1931 Rang 208 (208) : 131 Ind Cas 725, Ko Aung Bye v. Ko Po 
Kyaing. 

[See also (1880) 50 L J Ch 187 (189) : 16 Ck D 117 (119) : 44 L T 4 : 29 W R 
(Eng) 314, In re Raggett; Ex parte Williams. 

(’32) 19 AIR 1932 All 676 (677) : 143 Ind Cas 303 (DB), Mt. Eishun Piyari v. 
Gopal Narain.. (Mortgage by A—Subsequent mortgage by A, B and C — Mort¬ 
gages not by same mortgagor.)] 

3. (’34) 21 AIR 1934 Cal 421 (423) : 151 Ind Cas 454 (DB), Rajani Eanta v. 
Sourendra Nath. 

(1880) 14 Ch D 699 (709) : 49 L J Ch 563 : 42 L T 859 : 28 W R (Eng) 772, 
Cummins v. Fletcher. 

4 . (’31) 18 AIR 1931 Rang 208 (208) : 131 Ind Cas 725, Ko Aung Bye v. Ko Po 
Kyaing. 

5. (’35) 22 AIR 1935 Pat 365 (366) : 156 Ind Cas 479, Deonandan \. Piaray. 
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both the mortgages. It has been held in the undermentioned cases 1 
that there is nothing in 0.34.R.1 of the Code of Civil Procedure 
to prevent the mortgagee from suing on his later simple mortgage 
subject to his prior usufructuary mortgage. As to whether he can sell 
the properties free of the usufructuary mortgage, see the Authors’ 
Commentaries on the Code of Civil Procedure, 3rd (1940) Edn., o. 34, 
R. 12, Note 4. 

On the other hand the question as to whether a mortgagee can 
sue on his earlier simple mortgage without also claiming relief on his 
subsequent mortgage is more difficult to answer, by reason of the fact 
that the explanation to 0.34.R.1 of the Code of Civil Procedure, 1908, 
provides only that a prior mortgagee need not be made a party to a 
suit on the subsequent mortgage. According to the undermentioned 
cases 2 the mortgagee cannot sue on his earlier simple mortgage alone 
without mentioning his second usufructuary mortgage, and if he does so 
a second suit on the later mortgage would be barred. The first of those 
cases has been dissented from in a later case 3 of the same Court, in 
which, however, both the mortgages were simple. The second of the 
cases was one arising under the old S. 85 of the Act which did not 
contain any explanation corresponding to that contained in 0.'34, R. 1 
of the Code. The wording of the section seems to support the view that 
in all cases not covered by the section, a mortgagee can sue and obtain 
decrees on each of his mortgages separately. 

6. Property mortgaged, if need be the same. — The 
wording of the section is wide enough to include mortgages over 
different properties. A person having several mortgages executed by 
the same mortgagor must, therefore, combine all the mortgages in one 


Note 5 

1. (’27) HAIR 1927 All 341 (342): 100 Ind Cas 577, Mt. Nazir-un-nisa v. Aft. 
Asifa Begum. (26 All 14 decided under S. 85 of the Act is no longer good law on 
this point.) 

(’21) 8 A I R 1921 Mad 624 (626) : 70 Ind Cas 759 (DB), Sanyasiah v. Atchanna 
Naidu. 

(’19) 6 AIR 1919 Pat 129 (129,130) : 50 Ind Cos 40 (DB), Udai Chand v. Nogina 
Singh. 

(’16) 3 A I R 1916 Pat 113 (114, 115) : 39 Ind Cas 76 (DB), Jagemath v. Mohra 
Kuvar. 

(’14) 1 A I R 1914 Cal 465 (456) : 22 Ind Cas 570 : 41 Cal 727 (DB), Sidheshuri 
Persliad v. Dharamjit Narain. 

(’08) 31 Mad 630 (530) : 18 Mad L Jour 564 (DB), Radhakrishnier v. Muthu- 
sawmy Sholagan. 

2. (’19) 6 A I R 1919 Oudh 352 (355) : 53 Ind Cas 753, Our Prasad v. Chliutku 
Lai. 

( 01) 25 Mad 108 (115): 11 Mad L Jour 373 (DB), Dorasami v.Venkataseshayyar. 

3. (’26) 12 AIR 1925 Oudh 379 (380) : 86 Ind Cas 748 (DB), Bansidliar v. 
J agmohan. 

[Sm also (’40) 27 A I R 1940 Oudh 235 (236) : 15 Luok 399 : 186 Ind Cas 540, 

Jjasa Dm v, Md . Abdul Shakoor . (Case of mortgages executed before S. 67A* 
was introduced,)] 
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suit if the other conditions of the section are satisfied . 1 There is, 
however, one limitation to the above proposition. All the mortgages 
on different properties may be consolidated in one suit but the Court 
before whom the suit is instituted must have jurisdiction to enforce all 
the mortgages. In case the property subject to one of the mortgages is 
outside the territorial jurisdiction of the Court, there can be no consoli. 
dation of claims and therefore this section cannot apply . 2 Thus, where 
two mortgages executed in favour of the same mortgagee J)y the same 
mortgagor related to different properties, each in a different district 
and hence within the jurisdiction of different Courts, it was held that 
this section did not apply and that it was not obligatory upon the 
mortgagee to bring a consolidated suit on both the mortgages as neither 
this section nor section 17 of the Code of Civil Procedure, 1908, could 
give either Court jurisdiction as regards the mortgage of the property 
situated beyond its jurisdiction . 3 

7. “In the absence of a contract to the contrary.” — 
As lias been seen in Note l the object of the section is to benefit the 
mortgagor . 1 Liberty has, therefore, been given to him, if he chooses, of 
contracting himself out of the benefit. 

8. Money must have been due on all the mortgages. — 

A mortgagee having several mortgages is bound to sue on all of them 
at the same time only if the mortgage-money has become due on all 
of them . 1 

The question whether and when the mortgage-money in respect of 
a particular mortgage has become due has necessarily to be decided 
with reference to the terms of the particular document or transaction 

Note 6 

1. (’34) 21 AIR 1934 Cal 862 (863): 61 Cal 1047: 153 Ind Cas 972 (DB), Corpora¬ 
tion of Calcutta v. Kumar Arun Chandra. 

(’36) 63 Cal 720 (723): 40 Cal WN 406 (407) (DB), Radharanec v. Kshctra Mohan. 
(Mortgages on different properties consolidated in one suit.) 

[Sec also (’38) 25 AIR 1938 Bom 196 (197) : 174 Ind Cas 474 (DB), Bhau Nana 
v. Revappa Satappa. (Quiere.)] 

2. (’37) 41 Cal W N 854 (866, 867) (DB), Premsukh v. Mangal Chand. 

(’39) 26 A I R 1939 Rang 247 (248, 249) : 1939 Rang L R 207 : 184 Ind Cas 284, 
Daw Kyin v. Ko Ba Tin. 

3. (’39) 26 A I R 1939 Rang 247 (249) : 1939 Rang L R 207 : 184 Ind Cas 284, 
Daw Kyin v. Ko Ba Tin. 

Note 7 

1. (’34) 21 AIR 1934 Cal 862 (863): 61 Cal 1047:153 Ind Cas 972 (DB), Corpora¬ 
tion of Calcutta v. Kumar Arun Chandra. 

Note 8 

1. (’40) 27 AIR 1940 Mad 296 (297), Subbayya v. Venkatasubbayya. 

(1880) 49 L J Ch 563 (564): 14 Ck D 699 (708) : 42 L T 859 : 28 W R (Eng) 772, 
Cummins v. Fletcher. (Default on one mortgage only — Mortgagee not entitled 
to right of consolidation.) 

(’41) 28 AIR 1941 Nag 3 (3) : I L R (1942) Nag 172 : 192 Ind Cas 251 (DB), 
Munnalal v. Singhai. (Suit on second mortgage before first mortgage — Amount 
fell due — Section does not apply.) 
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in question. For illustrative cases, see the Authors’ Commentaries on 
the Limitation Act, 2nd (1942) Edn., Article 132, Note 23. 

A mortgage deed provided for the payment of the mortgage 
amount in instalments with a default clause that if two consecutive 
instalments were in arrears, the mortgagee could claim the whole. The 
mortgagee elected to sue on only two of the instalments that were in 
arrears. It was contended that on the principle of this section the suit 
must be for the whole amount. It was held by the Madras High Court 
that assuming that this section can be applied to the case, it could not 
be said that the portion of the mortgage not sued on became payable 
by reason merely of the default of the tw'o instalments. The mortgagee 
had an option to treat the whole amount as payable and if he waives 
it, the portion other than that sued for cannot be said to have become 
payable. 2 

9. Court-fee, — The object of this section is simply to apply the 
principle of consolidation of suits in respect of several mortgages held 
by the same person. It is neither intended to affect nor does it affect 
any provisions of S. 17, Court-fees Act, 1870, which requires a separate 
court-fee to be levied on each distinct subject comprised in one suit. 
Thus, where four mortgages by the same person, hypothecating different 
properties, were held by one mortgagee w'ho filed a suit on the basis of 
all of them together, as required by the present section, it was held that 
each mortgage was a ‘distinct subject’ within the meaning of s. 17 , 
Court-fees Act, and hence the court-fee to be charged was the aggregate 
of the amounts charged on each mortgage claim separately. 1 The same 
rule applies even in cases where all the mortgages held by the same 
person are upon the same property. In Pollachi Town Bank, Ltd. v. 
A. S. Krishna Aiyar ,“ which w r as a case of several mortgages over the 
same property, Venkatasubba Rao, J., observed as follows: 

“The very basis of S. 67A is that there is more than one subject. 
The mortgages sued on may be different from one another in their 
terms and incidents; even the causes of action may have accrued 
on different dates. All that S. 67A enacts is, that the mortgagee is 
bound to sue on all the mortgages in respect of which the mortgage, 
money has by the time of the suit become due.” 

See also the undermentioned case. 3 


2. ( 40) 27 AIR 1940 Mad 296 (297), Subbayya v. Venkatasubbayya. 

Note 9 

1. (’36) 63 Cal 720 (724) : 40 Cal W N 406 (DB), Radha Ranee v. Kshettra 
Mohan . 

194 i Rang 95 (96) : 1940 Ran « L R 767 : 193 Ind Cas 711, R. M. P. 
L. S. Chethar Fxrm v. Koormiah. 

2. (’35) 22 AIR 1935 Mad 262 (262) : 156 Ind Cas 435. 

iwt!. 11 1994 Pat 77 (8 °* : 74 *** Cas 820 : 2 Pat 874 (DB), TVawrt 

t i/f V * Bhushan. (Separate suits oan be brought on two mortgages on 

mortonoo PI ° P 5uJ due 0n , tlie same dat « tot he same mortgagee and hence the two 
mortgages are di0erent subjects under S. 17 of the Court-fees Act.) 


Section 67A 
Notes 8-9 


% 
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Section 68 


a [68. (1) The mortgagee has a right to sue for 
Right to sue for mort- the mortgage-money in the folio w- 

gage-money. ing cases a nd no others, namely:— 

(a) where the mortgagor binds himself to repay 
the same; 

(b) where, by any cause other than the wrongful 

act or default of the mortgagor or mort¬ 
gagee, the mortgaged property is wholly 
or partially destroyed or the security is 
rendered insufficient within the meaning 
of section 66, and the mortgagee has given 
the mortgagor a reasonable opportunity 
of providing further security enough to 
render the whole security sufficient, and 
the mortgagor has failed to do so; 

(c) where the mortgagee is deprived of the 

whole or part of his security by or in 
consequence of the wrongful act or default 
of the mortgagor; 

(d) where, the mortgagee being entitled to 
possession of the mortgaged property, the 
mortgagor fails to deliver the same to him, 
or to secure the possession thereof to him 
without disturbance by the mortgagor or 
any person claiming under a title superior 
to that of the mortgagor: 

Provided that, in the case referred to in elause (a), 
a transferee from the mortgagor or from his legal 
representative shall not be liable to be sued for the 
mortgage-money. 

(2) Where a suit is brought under clause (a) or 
clause (b) of sub-section (1), the Court may, at its 
discretion, stay the suit and all proceedings therein, 
notwithstanding any contract to the contrary, until 
the mortgagee has exhausted all his available remedies 
against the mortgaged property or what remains of it, 
unless the mortgagee abandons his security and, if 
necessary, re-transfers the mortgaged property.]* 

a. Section 68 was substituted for the original section by Section 33 of the Transfer 
of Property (Amendment) Act, 1929 (XX of 1929). _ 

• The old Section 68 ran as follows 

“ 68. The mortgagee has a right to sue the mortgagor for the mortgage-money 

in the following cases only — 

(a) where the mortgagor binds himself to repay the same; 
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Synopsis 


1. Scope of the section. 

2. Clause (a) — Where the mort¬ 

gagor binds himself to repay 
the mortgage-money. 

3. Clause (b) — Security destroyed 

or rendered insufficient. 

4. Clause (c)—Deprivation of secu¬ 

rity owing to wrongful act or 
default of the mortgagor. 

5. Clause (d). 

6. Effect of acquiescence by 

mortgagee in disturbance of 
possession. 

7. Dispossession owing to 

default of mortgagee him¬ 
self. 

8. Transferee from mortgagor. 

9. Legal representative of mort¬ 
gagor. 

10. Minor not personally liable. 

11. Guardian not personally 

liable. 


12. Anomalous mortgages. 

13. Void mortgages. 

14. Interest — Personal liability for. 

15. Claim under section is an action¬ 

able claim. 

16. This section and O. 34, R. 6 of 

the Civil Procedure Code. 

17. Mortgagee claiming under this 

section if can sue for sale. 

18. Sub-section (2). 

19. Applicability of the section to 

the Punjab and North-West 
Frontier Province. 

20. Applicability of section to 
charges. 

21. Limitation for suits to enforce 

personal liability. Seethe 
Authors’ Commentaries on the 
Limitation Act, 2nd (1942) Edn., 
Art. 116. 

22. Succession certificate. 


Other Topics (miscellaneous) 


Effect of disturbance of possession. 

By mortgagor. See Note 5. 

By person claiming superior title. See 
Note 5. 

By trespasser. See Note 5. 

Failure to deliver or secure possession to 
mortgagee. See Note 5. 

No personal liability if mortgage illegal. 
See Note 13. ^ 


Personal liability not enforceable against 
purchaser from mortgagor. See Note 8. 

Provision for alternate security. See 
Note 3. 

Suit against mortgagor’s transferees and 
legal representatives. See Notes 8 and 9. 

Suit for interest only, when maintainable. 
See Note 14. 

What is wrongful act or default. See 
Note 4. 


1. Scope of the section.—This section deals with the personal 
liability of the mortgagor for the mortgage-money. The mortgagor 
may, in the mortgage contract itself, bind himself to pay the amount, 
in which case, the personal liability will arise under cl. (a) by the terms 
of the contract of mortgage itself. Independently of such contractual 
obligation, it may arise under cl auses (b), (c) or (d). 1 As was pointed out 

(b) where the mortgagee is deprived of the whole or part of his security by or 

in consequence of the wrongful act or default of the mortgagor; 

(c) where, the mortgagee being entitled to possession of the property, the 

mortgagor fails to deliver the same to him, or to secure the possession 

thereof to him without disturbance by the mortgagor or any other 

person. 


Where, by any cause other than the wrongful act or default of the mortgago 
or mortgagee, the mortgaged property has been wholly or partial! 
destroyed, or the security is rendered insufficient as defined in S. 60 
the mortgagee may require the mortgagor to give him within ; 
reasonable time another sufficient security for his debt, and, if th 
mortgagor fails so to do, may sue him for the mortgage-money.” 


Section 68 — Note 1 

y 0 ! 8 ^ 1916 o P C . U9 ( ? 90) : 44 Cal 888 : 44 App 87 ; 38 Ind Cas 9 
(PO), Ramnaraxn Singh v. Adhindra Nath. 


Section 68 
Note 1 
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Section 68 
Notes}l-2 


by the High Court of Calcutta in Sukhadakanta v. Jogineekanta 2 
cl. (a) of this section gives the mortgagee a right ex contractu ; cl. (b), 
a right on equitable grounds and clauses (c) and (d), a right ex delicto. * 

The rules laid down in the section were well recognised even 
before 18 S 2 , and the Act has only formulated those rules in this section 
in precise and convenient language. 3 

The section precludes the mortgagee from suing the mortgagor 
for the mortgage-money except in the cases provided for, that is, it 
precludes the mortgagee from maintaining a suit in which his primary 
relief claimed is a relief against the mortgagor personally, unless the 
case comes within any of the clauses (a), (b), (c) or (d). 4 

But the section presupposes the existence of a valid mortgage. 5 
Thus, where A borrows money from B and executes an unregistered 
mortgage document in his favour but does not deliver possession, B 
cannot invoke the aid of this section, though independently of this 
section he may be entitled to a decree for the money borrowed. (See 
Note 17.) 

2. Clause (a) — Where the mortgagor binds himself to 

repay the mortgage-money Where the mortgagor binds himself 

to repay the mortgage-money, the mortgagee is obviously entitled to 
sue on the covenant for recovery of the money personally from the 
mortgagor. 1 The covenant may be express or implied. As has been seen 
in Note 29 on S. 58 a personal covenant to pay the mortgage-money 
(i. e., a covenant to pay apart from the mortgaged property) must be 
presumed to exist in all mortgages unless there is something in the 
nature or terms of the mortgage to negative it. 2 Thus, the nature of a 


2. (’34) 21 AIR 1934 Cal 73 (76) : 60 Cal 1197 : 149 Ind Cas 878 (DB). 

3. (’84) 6 All 298 (302) : 1884 All W N 97 (DB), Jhabbu Ram y.Girdhari Singh. 

4. (’92) 14 All 513 (519) : 1892 All W N 80 (DB), Musaheb Zaman Khan v. 


Inayat-ul-lah. 

5. (’37) 24 AIR 1937 
Mt. Jandk Dulari. 


Oudk 517 (520) : 171 Ind Cas 296 (DB), Bhikhamlal v. 

Note 2 


1. (’ll) 9 Ind Cas 660 (661) (DB) (Cal), Benoy Krishna Deb v. Debendra Kishore 
Nandy. 

(’07) 10 Oudh Cas 14 (16) (DB), SardLar Singh v. The Collector of Shalijahanpur. 
(’37) 24 AIR 1937 Oudh 87 (98) : 164 Ind Cas 945 : 12 Luck 435 (DB), Raja 
Mohan v. Nisar Ahmad. 

(’70) 4 Beng L R App 48 (49), Jogeswar v. Nitaichand. 

(’06) 4 Cal L Jour 246 (248) (DB), Parbati v. Gobinda. (Mortgage containing an 
express covenant to pay.) 

2. (1900) 22 All 453 (461): 1900 All W N 160 (DB), Wahidunnissa v. Gobardhan. 
(’17) 4 AIR 1917 Pat 200 (201) : 39 Ind Cas 852 {DB),Harihar Prasad v. Munni 

Lai. 

(’32) 19 AIR 1932 Lah 630 (632) : 140 Ind Cas 863 : 13 Lah 508 (DB), Sochet 
Singh v. Hadayat Ullah. (The mere fact that the mortgagee is entitled to take 
possession in default of payment of the principal does not convert an otherwise 
simple mortgage into a usufructuary mortgage — Where a mortgage is simple it 
must be held to carry with it a personal covenant to pay the principal and interest.) 
(’32) 19 AIR 1932 Lah 164 (166) : 135 Ind Cas 33 : 13 Lah 259 (DB), Pars Ravi 
Jaislii Ram v. Brij Mohan. 
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usufructuary mortgage or a mortgage by conditional sale is such that 
there is no personal liability to pay implied in it. 3 The remedy of the 
mortgagee is, as a general rule in such cases, intended to be only against 
the mortgaged property. The test in fact, to find out whether the mort¬ 
gagor has “bound himself” to pay the amount, within the meaning of this 
section is to see what remedy the mortgagee is intended to have for the 
recovery of the amount; the general rule is that a remedy limited to a 
particular mode of recovery or a promise to pay out of a particular 
fund or in a particular manner will exclude the general personal 
liability for such payment: where the remedy of the mortgagee is 
intended to be only against the mortgaged property, there is no personal 
liability even if the mortgagor has stated in the mortgage document that 
he will pay the money, for some such sentence is found almost in all 
mortgages. 4 Thus where in a mortgage bond the mortgagor covenanted 

(’92) 14 All 513 (519) : 1892 All W N 80 (DB), Musaheb Zamankhan v. Inayat- 
itllah. 


4*08) 30 All 388 (390) : 5 All L Jour 070 (DB), Jangi Singh v. Chander Mai. (A 
personal covenant to pay, although not expressed, is implied in and is an essential 
part to every simple mortgage.) 

C23) 10 AIR 1923 All 408 (409) : 71 1. C. 393, Amar Deo Pande v. Gaya Pande. 

( 73) 19 Suth W R 281 (281) (DB), Kalee Pershad v. Raye Kishoree. 

(’12) 13 Ind Cas 440 (442) (DB) (Cal), Ram Narain Singh v. Odindra Nath. 

(’35) 22 AIR 1935 Lah 103 (104) : 16 Lah 612 : 158 Ind Cas 206 (DB) Qadir 
Parast Khan v. Alehr Nur Mahomed . * 

(’35) 22 AIR 1935 Pesh 10 (11) : 154 Ind Cas 426, Gopal Singh v. Ismail. 

(21) 8 AIR 1921 Low Bur 34 (36) : 66 Ind Cas 589 : 11 Low Bur Rul 148 (DB) 
Quah Cheng Gwan v. Maung Po Mj/i , 

C Pratd ] ,09) 1 ^ CtV3 442 (443) (DB) (Cal) ’ ■ Ram Kish0re Gir V * Sura i Deo 

189 ? ^ w N 66 ( 67 )» Lalai Ram v. Anant Ram. 

PraL ^ 1016 (1017): 18 0udh Cas 155, Ram Pal Jhan v. Mahadeo 


<’?}! 1881 a ^ Z N ?! (71) (DB), Laljimal v. Molutnlal 
KoZ. ^ 885 (885) (DB)l Pala ™W Ch °“«r v. Periaswami 


81 Run Re No - 127 ’ °^ an Singh v. Mahan Singh. 

J 78) Join d UD Re No * 67 ’ GvIam Hosein v. Mehtab . 

!,??) o 7 Run Re No ‘ 15> Soman Mull v. Kanh Chund. 

^ 63 (65) : 33 M C “ 759 : 12 Nag L 8 19, Govirid 

^'bj’conditbnafsale^f “* (183 > = 57 “ 88 °' Bh °jraj v. DUMa. (Mortga, 

Nlg 98 <99) : 66 In<J Cas 53 : 18 Nag L R 145 (DB), Ji mndl 

( lt^“ S “ 38 X™ ) : m ^ 533 : 17 ** 737 (>»). ** 

‘2™ 1934 ^ 624 <626) : 152 ** Cas 897 ’ v. Sur.nd, 

1922 NSg 119 (U9) 69 “ ™ ■■ » Nag L B 67, Kundanmal 

G^nv mSS T NOg , 97 (98) : 78 “ c “ 238 ■■ 28 Nag L 8 4 

express words PerS ° n “‘ Uabilit5r PreSUml!d iQ ab3anM 

4 'su2r^lZyL7 . (232): 39 M Cos 640 : 20 0 “ dh «. 


Section 68 
Note 2 


T.P.93. 
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Section 68 to pay the amount in three years in default of which the mortgagee was 

Note 2 entitled to sue for foreclosure, it was held that there was no personal 

covenant to pay the mortgage-debt within the meaning of this section. 5 

See also the undermentioned cases 6 to a similar effect. It has been held 

(’15) 2 AIR 1915 Oudh 147 (147) : 30 Ind Cas 224, Nazim Husain v. Mahabir 
Prasad. (Where the mortgage deed provided that the property should be sold to 
the mortgagee in case of non-payment of the mortgage-money within a certain 
time, there is no personal liability on the part of the mortgagor to pay—Nor does 
a mere covenant for title or a mere promise to pay the money within a fixed period 
import a personal liability.) 

(’25) 12 AIR 1925 Oudh 628 (628) : 85 Ind Cas 326, Jafar Khan v. Mt. Qadiran. 

(’09) 3 Ind Cas 871 (872) : 12 Oudh Cas 275, Mt. Kuraishi Begam v. Mumtaz 
Mirza. 

(’07) 6 Cal L Jour 639 (649) (DB), Ghasiram v. Raja Mohan Bikram. 

(’84) 10Cal 740(743): 11 Ind App 83:4 Sar 522(PC), Narotam Das v. Sheo Pargash . 

(’37) 24 AIR 1937 Oudh 517 (519) : 171 Ind Cas 296 (DB), Bhikam Led v. Mt. 
Janak Dulari. (W’here a mortgage is one by conditional sale, the remedy provided 
for the mortgagee is foreclosure—The fact that it contains a mere promise to pay 
the money within a certain period does not per se import a personal liability.) 

(’30) 17 AIR 1930 Pat 152(152):120 I.C. 308 (DB), Kamal Nayan v. Ram Nayan. 

(’21) 8 AIR 1921 Mad 636 (636) : 62 Ind Cas 723 (DB), Kunhimai Kutty Beari 
v. Halekote vlisnbai. (Where a usufructuary mortgage provided "till the above 
stated time (vaida) you shall take possession, make improvements and enjoy and 
also pay the thirva due in respect of the property.” — Held that there was no 
covenant to pay.) 

(’36) 23 AIR 1936 Pesh 43 (44) : 160 Ind Cas 986 (DB), Saifullah Khan v. 
Chimanlal. 

[See also (’34) 21 AIR 1934 Pat 433 (435) : 149 Ind Cas 1197, Joykrushna v. 

Radhakrushna.] 

5. (’39) 26 AIR 1939 All 260 (262) : 181 Ind Cas 902 : I L R (1939) All 313 (DB), 
Bishan Datt Singh v. Mathura Prasad. 

(’16) 3 AIR 1916 Nag 5 (9) : 42 Ind Cas 299 : 13 Nag L R 121, Balkrishan v. 
Narainslia. 

6 . (’89) 16 Cal 540 (544) (DB), Bunseedliur v. Sujaat Ali. 

(’33) 20 AIR 1933 Mad 613 (616) : 148 Ind Cas 1029:56 Mad 892 (DB), Damodara 
v. Chandapur. (Words in a usufructuary mortgage merely indicating the time and 
the mode of redemption are not sufficient to import a personal covenant.) 

(’19) 6 AIR 1919 Mad 847 (848) : 47 Ind Cas 852 (DB), Rangaya Pillay v. Nara- 
shimha Aiyangar. ("At whatever cultivation season in the month of Chitrai in 
any year, after the stipulated period of 10 years, I may pay the principal amount, 
you shall at that time receive the amount; leave the undermentioned lands in my 
possession and deliver the documents also to me’’ — Held that the clause did not 
contain an implied covenant to pay.) 

(’28) 15 AIR 1928 Mad 648 (650) : 111 Ind Cas 218, Subraya Pai v. Subramania 
Pattar. ("After the expiry of the 12 years if in kumbham of any year we pay the 
kanam of Rs. 3000, you must receive the amount and deliver back possession of 

the lands”_ Held, that there was no covenant to bind the mortgagor to pay the 

mortgage amount to the mortgagee.) 

(’12) 13 Ind Cas 174 (175) (DB) (Mad), Chcriyonni v. Nhera Poyile. (Where there 
is a general covenant to pay within a date specified, which in the ordinary course 
renders the promisor personally liable, and where there is a stipulation in case of 
default, the plaintiff is bound to proceed against the hypothecs, as stipulated, 
before claiming a personal decree.) 

(’24) 11 AIR 1924 Nag 53 (55): 70 Ind Cas 224 (DB), Harlalsa v. Shaikh Rahim. 
("If I fail to re-pay the amount at the stipulated time, the aforesaid immovable 
property shall be foreclosed in your favour, that is, the right of redeeming the 
mortgage shall cease” — Held that these words did not amount to a stipulation 
binding the executant to re-pay the money within clause (a) of S. 68.) 
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in the undermentioned cases 6 * that cl. (a) refers to an express covenant 
and not an implied covenant to pay. This view is against the general 
trend of opinion. Where there is a clear covenant to pay but there are 
words added which not merely limit but destroy the liability itself as 
where a person covenants to pay, but says that this shall not import 
a personal liability, such words will be regarded as repugnant to the 
covenant and void. 7 


Subject to the principles stated above, the question whether there 
is a personal covenant to pay in any particular case will depend upon 
the particular language of the document and'the other facts of the case. 8 


( 37) 24 AIR 1937 Pat 94 (96) : 167 Ind Cas 755, Udai Singh v. Bhunesharnath 
Singh. (Usufructuary mortgage — No covenant to pay express or implied — Mort¬ 
gagee cannot sue for mortgage-money.) 

[See however (1862)1 Mad HCR 114 (114) (DB), Annaswami v. Narranaiyan. 
(Besides an agreement to re-pay money by a certain day there was a further 
stipulation in the mortgage deed that if mortgagor failed to pay he would put the 
mortgagee in possession—Held that on mortgagor’s default, mortgagee might sue 
for money and was not bound to accept possession.)] 

6a. ('38) 25 AIR 1938 Pat 585 (587) : 177 Ind Cas 533 : 17 Pat 737 (DB) Rai 
kumar Bharthi v. Surajdeo Sahi. ’ 3 

(’15) 2 AIR 1915 Nag 63 (64) : 12 Nag L R 19 : 33 Ind Cas 753, Govind v. Jagan- 
natli. * 

7. (1911) 80 L J Ch 242 (245): (1911)1 ChD 414: 104 LT 132, Watting v Lewis 
<1877) 26 W B (Eng) Dig 58 (58) : 6 Ch D 544, Willis BaZZl 

™r ImSJS? *“ 991 ( " 2) ! 86 lDd ^ 481 ' '*****-*■ v. 

(-I9) 6 AIR 1919 Oudh 270 (270) : 49 Ind Cas 77 (DB), Afangal v. Indar Kuar 
(Simple mortgage - Possession to be delivered on default of pavment within the 

asasssasa, 

SI s is g Is ■Ks#sssas=sstr*‘ 

Site* ( ): 6 Mad Lj0Ur 210 < DB >’ Ud «y v. Smthivelu 

(’16) 3 AIR 1916 Mad 13 (14) ; 27 Ind Cas 770 (hri t 

isssiHsassg 

/iiq\ r * j-p toio if j , a no * exc l u de * personal covenant to nav ) 

(18) 5 AIR 1918 Mad 530 530) : 42 Ind Cm mm u » 

Subhanadharacharyulu. (Where a mZtZ , 2 “ (DB |'. Uarkandtya Saslr i v. 

mortgagors that "we shall discharge th^ebr^ew’ttTt^h 0 Stlp ^ allon by tho 
personally liable to pay the mort^e money ) mortgagors were 

M isltjsz ssEi «■« - - « ** 

(’95) 310 8 (DB? ^°°* r V ‘ Dudar 

, denote Uability ) " ^ ^ * ** "«* 

-0a! in p° m i 428) (DB )* Vahadaji v. Joti. 

(‘18) 6 AIR1918 Mad MSfoSM ‘ V ‘ Janardha *- 

Raman Nambiar. )• 42 Ind Cas 349 (DB), Rayrappan Nambiar v. 

(‘01) 1901 Pun L R No. 155 (DB), Ba 5 « * ari ^ v . Pfflma ^ 


Section 68 
Note 2 
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Section 68 Where the mortgagor covenanted to pay the mortgage amount in the 
Note 2 event of the mortgagee being dispossessed but no possession was 

delivered to him initially, it was held that the covenant did not come 
into operation at all and that the mortgagee could not get any relief on 
the basis of the covenant. 0 

It has been held by the Calcutta High Court that the rights of a 
creditor who takes a security in the shape of a mortgage are not exactly 
as wide as the rights of a creditor under the general law; his rights are 
to some extent curtailed by the provisions of this Act; he has no right 
to relief independently of 'the mortgage, and apart from his rights as 
mortgagee, and cannot enforce the personal liability against the other 
members of the family of which the mortgagor is the manager. 10 

It has been held in England that a mortgagee will not be allowed 
to sue on the covenant to pay, if he has so dealt with the property as to 
render it impossible for him to restore it to the mortgagor on full 
payment. 11 But the principle does not apply where he cannot restore 
the estate by reason of his being evicted by a title paramount. 12 Nor 
does the principle apply where the mortgagee, under the power of sale 
which he has, sells the property and after adjusting the amount realised 
towards the mortgage finds that there is still a balance. He can sue the 
mortgagor for the balance even though he cannot restore the property 
• to the mortgagor on payment. 13 It has been held that even after 

In the following cases it was held that there was no personal covenant to pay : 
(’87) 11 Bom 475 (478) (DB), Samaba Khandappa v. Abaji Jotirau. 

(’14) 1 AIR 1914 Mad 114 (115): 24 Ind Cas 372 (DB). RangappawThammayappa. 
(’32) 140 Ind Cas 430 (430) (DB) (Lah), Pala v. Mehra. (No personal covenant 
express or implied—Personal remedy not given.) 

(’14) 1 AIR 1914 Mad 317 (318) : 24 Ind Cas 127 (DB), Rader Kuttiv. Muhamad. 
(Kanam — Liberty to mortgagors to pay mortgage money to the mortgagee at any 
time they like after one year—No personal covenant to pay imported.) 

(’28) 15 AIR 1928 Rang 16 (17) : 105 Ind Cas 558 : 5 Rang 558 (DB), Gupta v. 
Administrator-General of Burma. 

(’41) 28 AIR 1941 Pat 486 (488) : 194 Ind Cas 392 (DB), Jamuna Singh v. Shco- 
nandan Singh. (Provision for redemption at expiry of specified term — In case 
of non-payment at expiry of term, deed to hold good till payment — No personal 

covenant.) 

9. (’33) 20 AIR 1933 All 97(98): 142 I. C. 779 (DB), Gauri Singhv.Bcchu Singh. 
(’37) 24 AIR 1937 All 711 (713) : 171 Ind Cas 825, Eesari Ram v. Musafir 

Tewari. (AIR 1933 All 97 followed.) 

10. (’34) 21 AIR 1934 Cal 73(76) : 149 Ind Cas 878 : 60 Cal 1197 (DB), Sukhada- 
hanta v. Jogincekanta. 

11. (1859) 54 E R 136 (137) : 27 Beav 349, Palmer v. Eendrie. 

(1925) 94 L J Ch 221 (223) : 1925 A C 489 : 133 L T 60 : 41 T L R 336, Ellis 
<& Co.'s Trustees v. Dixon Johnson. 

12. (1869) 38 L J Ch 382 (385) : 7 Eq 399 : 17 W R (Eng) 516, In re Burrel; 
Burrell v. Smith. 

(’18) 5 AIR 1918 Mad 838 (888): 40 Ind Cas 70 (DB), Gopala Mcnon v. Narayana 
Kurup. (Part of mortgaged security lost but not due to any act on the part of the 
mortgagee—Mortgagee can recover his debt.) 

13. (1926) 42 T L R 694 (695) : 1926 A C 781 : 95 L J P C 167 : 135 L T 740, 
Gordon Grant & Co., Ltd. v. F. L. Boos. (Sale in execution of mortgage decree.) 

(1873) 42 L J C P 127 (128) : 8 C P 358 : 28 L T 537, Budge v. Richens. 

(’26) 13 AIR 1926 Mad 841 (845, 846) : 94 Ind Cas 860 (DB), Purasawalkam 

Hindu J. S. Nidhi v. Kuddus Sahab. 
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foreclosure, the mortgagee is entitled to sue for the money on the 
covenant, but in such a case the mortgagor will get a new right to 
redeem the property. 14 

The fact that a second mortgagee submits to a decree on the first 
mortgage does not prevent him from suing on the personal covenant to 
pay, against the mortgagor. 10 


r 


3. Clause (b) — Security destroyed or rendered insuffi¬ 
cient.— This clause merely enacts the rule, well recognised in England 
and in India, that where the mortgaged property is lost to the 
mortgagee owing to no fault of the mortgagor or mortgagee, the latter 
would be entitled to sue for the mortgage-money. Thus, where the 
property is lost to the mortgagee by its being destroyed by fire or flood, 
the mortgagee would be entitled to sue for the mortgage-money. 1 It is 
however, necessary- that the mortgagor should be given a reasonable 
opportunity to provide further security, enough to render the whole 
security, including what may remain of the original security, sufficient. 2 
It is only after such opportunity is given, and the mortgagor fails to 
furnish the additional security that the mortgagee is entitled to sue. 3 

What is reasonable opportunity will depend upon the facts of the 
particular case. 4 The clause does not apply where the destruction of 
the property is caused by the wrongful act of the mortgagor. 5 

A destruction of the mortgaged property may be said to take 
place in the following cases : 


U) Diluvion of the property. 6 


14. (1888) 57 L J Ch 905 (906) : 39 Ch D 636 : 59 L T 433 : 37 W R (Eng) 234, 
Kinnaird v. Trollope . (In the same way a mortgagor who has entirely parted 
with equity of redemption acquires, upon being sued by mortgagee, a new right to 
redeem.) ° 

See also cases cited in Note 3 on S. 91. 


IS. (1910) 79 L J Ch 252 (253): (1910) 1 Ch 588 :101 L T 895, Worthington Co 
v. Abbott. (Second mortgagee submitting to a foreclosure order.) 

1 ? 22 £ at P 57 ^ : „ 63 ^ Cas 252 : 6 Pat L Jour 670 (DB), Ram - 
janam Singh v. Kunj Rehary Singh. 


l BurrMy S SmUh h 382 ^ L R 7 E « 399 : 17 W R < E "g) 616. In re Burrell; 

W R 226 < 227 > (»»>• Slue Qolam Singh v. Roy Drnkar Dyal. 

■ R “ m J ’ Wan ^ V - J ^ rnath *»**- (Property 

£22 ? ft B A 7 ® ° R \ 16 (118) (DB) ’ Vilhoba v - Chotalal. (Fire.) 

23, c!° A * R . 1923 ^ 433 ( 434 ) *• 45 All 388 : 73 Ind Cas 945 (DB) Ram Sewak 
v. Sheo Naik. (Property diminished by diluvion.) 

3.' no! 6 J 2 ® 3 ; ■ 50 L °- 744 (»B). Amirullah Rasul Baksh. 

(’34) 21 AIB 1934 B44 (Lift fS ' Bllawant Singh v. Jangbahadur Singh. 

[ >: 152 M Cas 437 (DB) ’ ^Ztambal v. Bum. 

<577) <DB) (Llh) ’ Nanak Ch ™ d Jawaya. 

(piriS , 8 (370) (DB) <*“). B ^wani Singh v. Jang Bahadur Singh 

^l“W8d on th. faots a. reenable time.) 9 

6 ■« 2 “ C “ 581 (582 > Debr Prasad Shea Narain. 

6. ( 74) 21 Suth W B 226 (227) (DB), Sheo Qolam Singh v. Ray Dinhar Dyal 
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(2) Land washed away by flood. 

(3) Property being burnt down. 7 

(4) House falling down. 8 

As illustrations of security becoming insufficient may be men¬ 
tioned the following : 

(1) Where the mortgagor being in possession as lessee of the 

mortgagee applies to the revenue Court and gets the rent 
reduced. 9 

(2) Where the letting value of the property goes down. 10 

(3) Where the mortgagor obtains a decree for pre-emption of 

certain properties, and mortgages them, but subsequently 
the claim for pre-emption is disallowed. 11 

(4) Where A mortgages certain property to B, who sub-mortgages 

his right to C and A, thereafter redeems B, and C is not 
paid his amount, c’s security as against B is rendered 
insufficient and he can proceed against B under this clause. 12 

(5) Where the mortgaged property is sold away in execution of 

a decree on a prior mortgage to which the mortgagee is a 
party. 13 

There is a difference of opinion as to whether the mortgaged 
property can be said to be “destroyed” w’hen it is acquired under the 
provisions of the Land Acquisition Act. The general view is that there 
is no “destruction” of the property in such a case, 14 though w’here the 
mortgage is one with possession, the mortgagee may be entitled to 
relief under cl. (d). 15 A contrary view namely that such acquisition 

(’23) 10 AIR 1923 All 433 (434) : 45 All 388 : 73 Ind Cas 945 (DB), Ram Sewak 
Rai v. Sheo Naik Rai. 

7. ('70) 7 Bom H C R 116 (118) ( DB), Vithoba Ukaba v. Chotalal Tukaram. 
(Case before the Act.) 

[See also (’79) 2 Mad 187 (192) (DB), Venkateslivara v. Kesava Chetty. (Case 
before the Act.)] 

8. (’29) 16 AIR 1929 All 348 (349) : 116 Ind Cas 747, Kallu v. Gancsli. 

9. (’23) 10 AIR 1923 All 584 (585) : 73 Ind Cas 902 (DB), Fateh Din v. Kislien 
Lall. 

10. (’38) 25 AIR 1938 Oudh 210 (211): 177 Ind Cas 100 (DB),2lft. Mathura Devi 
v. Mohan Lai. 

11. (’34) 21 AIR 1934 Ondh 415 (416) : 151 Ind Cas 448 (DB), Shambhu Dat v. 
Shiam Narain. 

12. (’29) 16 AIR 1929 Oudh 455 (455): 5 Luck 369 : 124 Ind Cas 353, Jagannath 
v. Sheo Shankar. 

13. (’29) 16 AIR 1929 Cal 121 (122) : 117 Ind Cas 530 (DB), Adhar Chandra v. 
Sarnicamoyi Dasi. 

14. (’90) 13 Mad 321 (322) (DB), Arumugam v. Sivagnana. (The only effect of 
the acquisition is to change the nature of the security.) 

(’30) 17 AIR 1930 Oudh 292 (293) : 5 Luck 702 : 123 Ind Cas 56 (DB), Prag Din 
v. Nankau Singh. 

(’09) 1 Ind Cas 264 (278) (Cal), Debendra Nath v. Mirza Abdul Samed. 

(’13) 20 Ind Cas 360 (361) : 1 Upp Bur Rul 164, Nga Tok v. Nga E Gyan. 

15. (’13) 20 Ind Cas 360 (361) : 1 Upp Bur Rul 164, Nga Tok v. Nga E 
Gyan. 
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constitutes a "destruction” of the property has been held in the under¬ 
mentioned cases. 16 It is submitted that this view is not correct. By 
the doctrine of substituted security, the property is merely transmuted 
into money on which the mortgagee has his charge for the mortgage 
amount. The mortgagee’s security cannot be said either to have been 
destroyed or to have been rendered insufficient within the meaning of 
this clause. 

The "insufficiency” in this clause must be such as is contemplated 
by S. 66. A 7nisdescription of the property in the mortgage-deed does 
not render the security "insufficient” within the meaning of S. 66. 17 

See also Notes on section 66. 


4. Clause (c) — Deprivation of security owing to 
wrongful act or default of the mortgagor. — Clause (b) deals 
with the destruction or insufficiency of security in whole or in part 
by causes other than the mortgagor’s or mortgagee’s wrongful act or 
default. This clause deals with the deprivation of security owing to 
the mortgagor's wrongful act or default. On such a deprivation the 
mortgagee would be entitled to sue for the mortgage-money. 1 It is not 
necessary that the deprivation of the security in part should have 
rendered the security insufficient within the meaning of section 66. A 
deprivation to any extent will entitle the mortgagee to sue under this 
clause even though the portion of the mortgaged property of which the 
mortgagee is not deprived cannot be said to be not sufficient within the 
meaning of section 66. a 


Wrongful act: 

A waste committed by the mortgagor is a wrongful act of the 
mortgagor which will entitle the mortgagee to sue for the mortgage- 
money. 3 Where property, the subject of an unregistered mortgage-deed 
for less than Rs. 100* was subsequently sold by the mortgagor by a 
registered sale deed to a third person without notice of the mortgage, 


16. (’17) 4 AIR 1917 Oudh 233 (234) : 20 Oudh Cas 256: 42 Ind Cas 793, Sajjadi 
Begam v. Mt. Janki Bibi. 

<’15) 2 AIR 1915 Cal 699 (700): 42 Cal 1146(1152) : 28 Ind Cas 450 (DB), Prokash 
Chandra v. Hasan Banu. (Assumed.) 

17 . (’22) 9 AIR 1922 Bom 217 (218) ; 70 Ind Cas 423 (DB), Ragunath Sadashiv 
v. Dadaji Shamrao. 

Note 4 

1. (1869) 38 L J Ch 382 (385) : L R 7 Eq 399 : 17 W R (Eng) 516, In re Burell • 
Burell v. Smith. 

(’20) 7 AIR 1920 Cal 334 (335) : 54 Ind Cas 785 (DB), Harts Chandra v. Keshab 
Chandra . 

• : 1897 411 W N M. Nakched. Sam v. Bam Chariter. 

( 84) 6 All 298 (801) : 1884 All W N 97 (DB), Jhabbu Sam v. Oirihari Singh. 

2 - ( '? 8) 28 4 1 R 1988 0ndh 219 (2H) : 177 Ind Can 100 (DB), AfniAtlra Devi v. 
Mohan Lai. 

1915 Mad J 38 (684) : 83 Ind Cas 821 PB), Bamakrishnama 
lilSv* Gh * n * uax V ar ' < Ha ™K regard to S. 100, the provisions of S. 68 as to the 
a charge*) & mort8a *> or w ^° waste apply equally to persons oreating 

4. Such a mortgage was valid under the law as it stood before 1929. 
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Section 68 it was held that the mortgagee was thereby deprived of the security 

Note 4 by the wrongful act of the mortgagor. 5 Where the mortgagee with 

possession leases back the property to the mortgagor, and the latter 
either fails to pay the rept-, 6 or gets the rent reduced under the Tenancy 
Acts/ his act cannot be considered a wrongful act of the ‘mortgagor’ 
within the meaning of this clause. 

In Hira Lai v. Ghasitu 8 where a mortgagee in possession leased 
back the property to the mortgagor, but on the expiry of the lease the 
mortgagor refused to deliver possession back to the mortgagee, it was 
held by two Judges of the Full Bench that there was a deprivation of 
the security by the wrongful act of the mortgagor within the meaning 
of this clause, while the other three Judges held that the clause appli¬ 
cable was clause (d) and not this clause. 

A transfer of the equity of redemption by the mortgagor cannot 
be said to be a wrongful act of the mortgagor by which the mortgagee 
can be said to be deprived of his security. 9 Nor is the mortgagor guilty 
of any wrongful act by allowing a sale in execution of a money decree , 
inasmuch as such a sale does not affect the mortgagee’s rights in any 
way. 10 It would of course be otherwise, where the sale would be binding 
on the mortgagee. 11 
Wrongful default : 

A failure by the mortgagor to disclose, 12 or to pay up a prior 
incumbrance 13 or to disclose a defect in his title 14 would be a wrongful 
default within the meaning of this section. Thus, where joint family 
property is mortgaged by a member of the family for purposes not 

5. (’06) 29 Mad 362 (364), Appasami Thevan v. Virappa Thevan. 

6. (’38) 25 A I R 1938 All 188 (190) : ILR (1938) All 218 : 174 Ind Cas 292 (DB), 
Ram Kumar v. Mahpalsingh. 

7. (’32) 19 A I R 1932 All 51 (51) : 133 Ind Cas 402 (DB), Boochi v. Bohre Nathi 
Ram. 

8. (’94) 16 All 318 (322, 323) : 1894 All W N 107 (FB). 

9. (’36) 23 AIR 1936 Rang 80 (82): 161 Ind Cas 461 (DB), Ma Pwa Tliein v. Ma 
Me Tha. (Unless there is a covenant against alienation.) 

(’84) 6 All 298 (302) : 1884 All W N 97 (DB), Jhabbu Ram v. Girdhari Singh. 
(’04) 6 Bom L R 288 (289) (DB), Gokul v. Shrimal. 

[But see (’01) 1901 All W N 52 (52), Sulchdeo Misr v. Shcodial. (Submitted not 
correct.)] 

10. (’92) 15 Mad 304 (305): 2 Mad L Jour 122 (DB), Gopalasami v. Arunachella. 
(’81) 1881 All W N 59 (59) (DB), Janhi Singh v. Shcomangal Singh. 

11. (’10) 7 Ind Cas 173 (174) (DB) (Mad), Kunhiraman Menon v. Aruthalai- 
kutti. (Money decree declaring right of A to sell the property in execution thereof 

_Subsequent mortgage— Mortgagor asking mortgagee in the deed to pay of! the 

decree but subsequently countermanding it—Sale in execution of money decree— 
Held, clause (c) applied.) 

12. (’76) 25 Suth W R 51 (51) (DB), Rad ha Churn v. Parbuttec Churn. 

13. (’90) 13 Mad 192 (195) (DB), Singjee v. Tiruvengadum. 

(’10) 7 Ind Cas 251 (252) (DB) (Cal), Bhola Nath v. Hara Mohan. 

14. (’31) 18 A I R 1931 Oudh 5 (6) : 6 Luck 374 : 129 Ind Cas 168, Lalta Singh 
v. Mathur Upadhia. (No title to a portion of property mortgaged — This clause 
applies.) 

(’86) 10 All 47 (48) (DB), Ganesh Singh v. Sujhari Kuar. (Mortgage of non- 
transferable cultivatory holding.) 
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binding on the family and the mortgagee is deprived of the property 
in a suit by the other members of the family, the mortgagee would 
be entitled to relief under this clause. 15 The case would, however, be 
different where the mortgagee is aware of the defect in the title of the 
mortgagor to mortgage the property. 10 

A failure to pay the Government revenue due on the mortgaged 
property, resulting in the sale of the property is a wrongful default of 
the mortgagor entitling the mortgagee to sue for his money under this 
clause. 17 

It was held in a case before the Act that where the mortgagee was 
deprived of part of the security, he could sue only for a proportionate 
part of the mortgage-money. 18 Under this section it is clear that he can 
sue for the whole of the mortgage-money even if he is deprived only of 
a part of the security. 

The word "mortgagor” would include persons deriving title from 
him (see S.59A) and the latter would be liable under this section not 
only in respect of their own wrongful act or default, 10 but also in respect 
of the default of the mortgagor himself, though in this case, they would 
be liable only to the extent of the property got by them from the 
mortgagor. 20 The wrongful act or default must be anterior to the 
deprivation of the security in whole or in part. Where the mortgagee 
is for instance deprived of the property by the owner of a paramount 
title the mortgagor’s failure to defend his title against the holder of 
such title is not a wrongful act or default within the meaning of this 
clause. 21 


5. Clause (d). — In order that this clause might apply the 
mortgagee must, under the terms of the mortgage, be entitled to 

15. (’13) 21 Ind Cas 581 (582) (Oudh), Debt Prasad v. Sheo Narain. 

[See also (’83) 9 Cal 234 (236) : 11 Cal L R 355 (DB), Bhugwan Acharjee v. 
Qbbind. (Case before the Act.)] 

16. (’39) 26 AIR 1939 All 260 (263) ; ILR (1939) All 313 : 181 Ind Cas 902 (DB), 
Bishan Dutt Singh v. Mathura Prasad. (Mortgagee knowing that property 
belonged to joint family*) 

(’21) 8 AIR 1921 Oudh 47 (47) : 61 Ind Cas 205 (DB), Qajadhar Baksh v. Oauri 
Shankar. (Do.) 

( 38) 25 AIR 1938 Cal 48 (51) : 176 Ind Cas 913, Qajanand v. Prayag Kumari. 

n. (’34) 21 AIR 1934 Rang 227 (228) : 151 Ind Cas 426, P. S. A. Alagan v. 
Maung Po Pe\k. ^ 

(’09) 3 Ind Cas 311 (314) (DB) (Cal), Isri Prasad v. Bai Ounga Prosad. 

18. (’76) 25 Snth W R 7 (8), Ptfambar Afisser v. Bam Sumn Sookool. 

19. (’39) 26 A I R 1939 Nag 256 (258) : I L R (1940) Nag 63 : 184 Ind Cas 679, 
Uartaasw. Jagannath . 

{ 'l 5) ChLluAiyar ^ 633 ^ ' 33 Ind CaS 321 (DB) ’ ^^rishnama Che tty 

^«!n ( l 2 2Z 2 in ^ N 66 < 67 >’ Mai Pam v. AnmU Bam. 

SingfeJ 298 30 ’ 02 : 1884 AU W N 97 (DB) ’ Jhabbli Ram v * Oirdhari 

7 Ind Cft3 173 ^ ?4 ^ ( Mad )* KtinJnraman Memon v. Aruthalai. 

8 ^ R l ? 19 Mad 878 (876): 42 Mad 578 : 50 Ind Ca * 768 (DB), Angia. 

kuppxer v. Perwkaruppa Kavundan. 9 
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Section 68 
Note 5 


possession 1 and the mortgagor must have failed either to deliver 
possession of the mortgaged property or, if he has delivered possession, 
to secure such possession without disturbance by the mortgagor or by 
any other person claiming under a title superior to that of the mortgagor. 
Where, therefore, the mortgagee has been given possession and°there 
has been no disturbance thereof by anybody, this clause will not apply 
even though it is discovered that the mortgagor has no title to a portion 
of the property. 2 In the undermentioned case 3 the mortgagor sold the 
equity of redemption to x and the mortgagee pre-empted x. It was 
held that the change in the nature of the possession, from that of a 
mortgagee to that of a purchaser, did not bring the case within this 
section so as to entitle the mortgagee to sue for his money. 

The failure to deliver or to secure jxjssession need not, for the 
purjx)ses of this clause, be in respect of the whole of the mortgaged 
property. A failure to deliver or to secure possession of even a portion 
of the property will entitle the mortgagee to sue for the mortgage- 
money. 4 

It is not necessary that the failure to deliver or to secure possession 
should be intentional on the part of the mortgagor. 6 Nor is it necessary 
under this clause that the mortgagee should, in the first instance, call 
upon the mortgagor to furnish fresh security equivalent to the one of 
which he was dispossessed, as is required by cl. (b). The contrary view 
expressed in the undermentioned case 6 cannot be regarded as correct. 
Failure to deliver possession: 

Where the mortgagee is entitled, under the terms of the mortgage, to 
possession, and the mortgagor fails to deliver the same to him, the mort¬ 
gagee will be* entitled to sue under this clause for the mortgage-money. 7 

Note 5 

1. (’21 ) 8 AIR 1921 Oudh 47 (47) : G1 Ind Cas 205 (DB), Gajadhar Baksh v. 
Gauri Shanker. 

2. (’19) 6 AIR 1919 All 292 (292): 50 Ind Cas 744 (DB), Amirullah v. Rasulbaksh. 

3. (’16) 3 AIR 1916 Oudh 332 (333) : 35 Ind Cas 845, Arjun Prasad v. Laiq 
Singh. 

4. (’24) 11 AIR 1924 All 877 (878) : 84 Ind Cas 26, Ram Karan v. Raja Ram. 

5. (’01) 4 Oudh Cas 320 (328) (DB), Chandrika Rakhsh Singh v. Brij Behari 
Lai. 

6. (’19) 6 AIR 1919 Mad 876 (876) : 42 Mad 578 : 50 Ind Cas 758 (DB), Angia 
Kuppier v. Periakarnppa Kavundan. (Case under old clause (c), now clause (d).) 

7. (’12) 13 Ind Cas 336 (336) (Cal), Lazarannessa Bibi v. Mahomed Jaffar. 

(’41) 28 AIR 1941 Pat 301 (302) : 193 Ind Cas 272 (DB), Hamath Singh v. 

Maiya Ambika Devi. 

(’23) 10 AIR 1923 All 584 (585) : 73 Ind Cas 902 (DB), Fateh Din v. Kishen Lai. 
(Property not belonging to the mortgagor included in the mortgage-deed.) 

(’25) 12 AIR 1925 All 736 (736) : 87 Ind Cas 439, Ratn Sarup v. Ram Dular. 
(Where a mortgagee of an occupancy holding purports to make a sub-mortgage of 
his mortgagee rights, he is d6ing nothing forbidden by law and the sub-mortgagee 
is entitled to enforce his sub-mortgage by any of the means which are open to him 
in law — For instance, if his mortgagor fails to put him in possession of the mort¬ 
gaged property, the sub-mortgagee may bring a suit to recover the mortgage 
money.) 

(’84) 6 All 298 (301) : 1884 All W N 97 (DB), Jhabbu Ratn v. Girdliari Singh. 
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This was the law even before the Act . 8 The mortgagee has also other 
remedies open to him. He may sue for damages for breach of the 
contract to deliver possession and claim as part of the damages, the 
amount advanced on the mortgage . 9 He may sue for possession of the 
property . 10 Where, being entitled to several reliefs on the same cause 
of action, he sues for one of them only, he will be barred under the 
provisions of 0 . 2 .R .2 of the Code of Civil Procedure from subsequently 
suing for the other reliefs . 11 


(’07) 4 All L Jour 249 (252) (DB), Madan Lai v. Recti Singh. 

(’21) 8 AIR 1921 Mad 636 (636) : 62 Ind Cas 723 (DB), Kunhimai Kutti Beari 

v. Ealekote Aisabi. 

(•20) 7 AIR 1920 Lah 355 (357) : 55 Ind Cas 413, Ram Nath v. Sundar Das. 

(’12) 17 Ind Cas 362 (362) (Lah), Sher Muhammad v. Nikka Mai. 

(’92-96) 2 Upp Bur Rul 573 (574), Maung Taik Maung v. Mating Kyin Thu. 

[See also (’94) 17 Mad 469 (471) : 4 MadL Jour 143 (DB), Linga Reddi v. Sama 
Rao. 

(’99) 22 Mad 332 (336) : 9 Mad L Jour 166 (DB), Perianna Servaigaran v. 
Marudainayagam Pillai. 

(’90) 12 All 203 (206) : 1890 All W N 87 (DB), Hikmutulla Khan v. Imam Ali. 
(A mortgage deed for four years certain provided that interest should be paid at 
a certain rate and that the mortgagee should have possession of the property 
and credit the profits thereof first in respect of the interest and then the balance, 
if any, in respect of the principal and that the property was redeemable at the 
expiry of the term on payment of the interest and principal that may then remain 
due on the mortgage — The mortgagee, not having obtained possession, brought 
first a suit for unpaid interest due and got a decree; it was held that a second 
suit for principal and residue of that interest up to the date of suit was barred 
under the section, the claims having arisen out of the same cause of aotion, viz., 
the non-delivery of possession of the mortgaged property.) 

(’27) 14 AIR 1927 All 417 (418) : 100 Ind Cas 670 : 49 All 430 (DB), Anpurna 
Kulicar v. Ram Padarath.'] 


8. (1846-Sp) 4 Moo Ind App 444 (451) (PC), Raja Oodit Purkash Singh v. Mar- 
tindell. 

(’75) 7NWPHCR 55 (56) (DB), Dulli v. Bahadar. 

(1900) 2 Bom L R 201 (202) (DB), Govindrav v. Jiwanji. (Such a suit will be one 
for a consideration that failed.) 

[See also (1864.65) 2 Mad H C R 315 (316) (DB), Moidin Kutti Ayissa v. Valia 

Rajah. (When the demiser of land under a kanam agreement is unable to give 

possession, the demisee may repudiate the contract and reoover the amount 
advanced.)] 


9. (’90) 17 Cal 432 (436) (PC), Seth Jaidayal v. Ramsaluxe. 

(1864) 1 Suth W R 365 (366) (DB), Sheik Mahomed Buksh v. Thakoor Dyal Singh. 
(’74) 22 Suth W R 260 (261) (DB), Ashruffunnissa v. Tassadtick. 

^Bhola^Singh^ 1921 ^ 3 " {310) ! 59 Ind CaS 966 (DB) ’ Harnam Sin 9 h v - 

(12) 16 Ind Cas 735 (736) (DB) (Cal), Thakur Ghowdhury v. Manruv Mahton 
(’99) 2 Oudh Cas 24 (25), Sankata v. Jagat Narain. 

( Sin ff 29 AIR 1942 ° Udh 172 (1?4) : 197 111(1 CaS 164 ’ Badarath v. Nimar 

17 Mad 469 ( 471 * : 4 Mad L Jour 143 ( DB ). Linga Reddi v. Sama Rau 
(m) 23 AIR 1936 Pesh 38 (39) : 162 Ind Cas 658, Arhr^V. TaZ 

1 AIR 1919 0al 46 ^ : 46 ° al448:52 1,1(1 Cas 433 ( DB ).Sitanath 
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The failure to deliver possession is not restricted to a failure 
initially to deliver possession at the time of the mortgage. Where the 
mortgagee, not entitled to possession at the time of the mortgage, 
becomes subsequently entitled to possession, 12 e.g., where the mortgagor 
covenants to deliver possession on default of payment of interest and 
such default occurs, 13 a failure to deliver possession on such date will 
entitle the mortgagee to claim relief under this clause. 

In the undermentioned case 14 the mortgagee was entitled, on 
failure of the mortgagor to pay the mortgage-money in five years, to 
take possession of the mortgaged property. But he never demanded 
possession from the mortgagor. It was held that there was no failure 
to deliver possession within the meaning of this clause. 

Failure to secure possession: 

The mortgagor is bound to secure possession to the mortgagee 
without disturbance — 

(1) by himself, or 

(2) by any person claiming under a title superior to that of the 

mortgagor. 

A dispossession of the mortgagee by the mortgagor will be a distur¬ 
bance by the mortgagor and will entitle the mortgagee to sue for 
the mortgage-money. 15 Where the mortgagee in possession leased the 
mortgaged property to the mortgagor, but on the expiry of the lease 
the latter refused to deliver possession, it was held by three Judges of 


12. (’08) 30 All 400 (401) : 5 All L Jour 486 (DB), Collector of Mirzapur v. 
Da wan Singh. (There was a covenant that the mortgagee will be entitled to 
recover his money if possession was not delivered on default of payment of instal¬ 
ment — Mortgagee brought suit for recovery of money — Held that suit in effect 
was suit for compensation for breach of contract and was governed by Article 116 
of the Limitation Act.) 

13. (’01) 4 Oudh Cas 320(326)(DB), Chandrika Bahhsh Singh v. Brij Behari Lai. 
(’92) 15 Mad 65 (66) (DB), Saravana v. Chinnammal. 

14. (’33) 20 AIR 1933 Lah 174 (175) : 145 Ind Cas 159, Badri Das v. Besti. 
(Mortgage by conditional sale.) 

15. (’03) 2 Cal L Jour 493 (495) (DB), Abdul Iasalam v. 311. Rafiat. (Dis¬ 
possession of usufructuary mortgagee by mortgagor.) 

(’81) 1881 All W N 71 (71) (DB), Lalji Mai v. Mohan Lai. 

(’31) 18 AIR 1931 Lah 694 (695) : 134 Ind Cas 1116, Labh Singh v. Jamnun. 
(’75) 24 Suth W R 426 (426) (DB), Golam Nyaimit v. Mt. Soghra. 

(’27) 14 AIR 1927 Fat 230 (230) : 103 Ind Cas 592 (DB), Sadhu Saran v. 
Brahmadeo. 

(’10) 5 Ind Cas 130 (131) (DB) (Cal), Talek Singh v. Jalal Singh. (Dispossession 
by a cosharer of the mortgagor.) 

(’22) 9 A I R 1922 All 197 (199) : 44 All 77 : 64 Ind Cas 768 (DB), Muhammad 
Hanif v. Ishari Prasad. 

(’12) 16 Ind Cas 735 (736) (DB) (Cal), Thdkur Choicdhury v. Manrup Mahton. 
(’33) 20 AIR 1933 Oudh 35 (36) : 8 Luck 190 : 141 Ind Cas 464 (DB), Ram 
Khilawan v. Ghulam Husan. 

(’07) 6 Cal L Jour 143 (145) (DB), Pargan Pandey v. Maliatam Mahto. 

[See also (’10) 6 Ind Cas 1016 (1017) : 13 Oudh Cas 155, Ram Pal Jhan v. 
Mahadco Prasad. (Mortgagee was dispossessed under a decree obtained by 
certain person, on the ground that the mortgagors were members of a joint 
Hindu family and had no authority to make the mortgage.)] 
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the Full Bench of the Allahabad High Court that there was a failure 
by the mortgagor to secure possession to the mortgagee within the 
meaning of this clause. 16 

Clause (c) of the section as it stood before the amendment of 1929, 
and which corresponded with clause (d) of the present section, used the 
words “or any other person”. These words were, however, generally 
interpreted to mean persons with a paramount title and not others, 1 ' 
though in the undermentioned case, 18 those words were interpreted to 
mean any person claiming through the mortgagor and not a person 
claiming under a*superior title. The amendment now’ makes the position 
quite clear. 

The following are illustrations of persons with a superior title to 
that of the mortgagor: 

(1) A cosharer of the mortgagor. 10 

(2) A prior incumbrancer. 20 

(8) A landlord of the mortgagor who gets the mortgage set aside. 31 


16. (’94) 16 All 318 (322, 323) : 1894 All W N 107 (FB), Hira Lai v. Ghasitu. 
(Dissenting from 6 All 298.) 

17. (’92) 15 Mad 304 (306) : 2 Mad L Jour 122 (DB), Gopalasami v. Arunachella. 
(’97) 19 All 191 (193) : 1897 All W N 14, Nakchedi Bam v. Ram Chariter Bai. 
(’21) 8 AIR 1921 All 48 (49): 43 All 484: 63 Ind Cas 998 (DB), Bam Surat ilisra 

v. Our Prasad. (A sale of the property was effected in favour of the usufructuary 
mortgagee. This sale was pre-empted and the mortgagee was deprived of his pos¬ 
session of the property. Held that the case was not one of novation of contract 
and notwithstanding the sale, the mortgage revived and as the mortgagee could no 
longer get back possession, he could recover the mortgage money.) 

18 . (’31) 18 AIR 1931 Lah 694 (695) : 134 Ind Cas 1116, Labh Singh v. 
Jamnun. 

19. (’73) 20 Suth W R 484 (486) (DB), Gyram Chucherbutty v. Buroda Dabee. 
(’10) 5 Ind Cas 130 (131) (DB) (Cal), Talik Singh v. Jalal Singh. (On partition.) 
(’36) 23 A I R 1936 Oudh 174 (175) : 11 Luck 711 : 160 Ind Cas 27 (DB), Nand 

Bahadur Singh v. Sita Ram Tewari. (Section 68 (d) of the T. P. Act is suffi¬ 
ciently general to cover a case where the mortgagee of an undivided share of a 
cosharer is dispossessed of the property by the cosharers of the mortgagor who 
have been allotted that property at a subsequent partition. It authorises the mort¬ 
gagee to sue the mortgagor for the mortgage money if the latter fails to show what 
property, if any, is allotted to him in lieu of the property covered by the mortgage 
which has been allotted to the shares of other cosharers.) 

( ** *** (^ 3 ) : ^ ^ (DB). Ramnandan Parbat v. Deni 

Sahi. 

[See also (’73) 20 Suth W R 128 (129) (DB), Achumbit Singh v. Kesko Loll .] 

20 . (’22) 9 A I R 1922 All 197 (199) : 44 All 77 : 64 Ind Cas 768 (DB), Muham- 

mat * v * Ishari Prasad. (Where eleven villages were usufructuarily mort¬ 

gaged by a deed, but subsequently nine villages were sold in execution of a prior 
mortgage decree and the mortgagee did not repudiate the entire mortgage at that 
time and remained content with the security of two villages only for the money 
advanced by him it was held that he could not, unless he was dispossessed from 
these two villages, put forward a claim for his money.) 

( 05) 27 All 488 (491) : 2 All L Jour 241, Ahmad-ullah Khan v. Salar Baksh. 

V roperty sold under prior mortgage decree—Subsequent mortgagee can sue for his 

money even if he himself, purchased the property at the sale in order to save the 
property.) 

21 . (*34) 21 AIR 1934 Lah 853 (857) : 15 Lah 751 : 151 Ind Cas 1 (FB), Labh 
Singh v. Jamnun. 
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A trespasser with no title is not a person claiming under a title 
superior to that of the mortgagor and a disturbance by him is not 
■uithin this clause. - " Certain property belonged to two persons A and b. 
a bequeathed by his will, his share to c, who subsequently transferred 
the same to B, so that B became full owner. B then mortgaged the 
property with possession to x, and delivered possession. Thereafter a 
creditor of a obtained a decree against the assets of A in the hands of 
his widow and c, and attached the mortgaged property in execution of 
his decree, x preferred a claim which was dismissed but did not file a 
suit to challenge this order. The creditor brought the property to sale, 
purchased it and then dispossessed x. X thereupon sued for relief under 
this clause. It was held that the creditor was not a person with any 
title inasmuch as the mortgaged property did not constitute the assets 
ot A and could not be attached as such, that the disturbance of possession 
could not therefore be said to be by a person with a title superior to 
that of the mortgagor, and that therefore this clause did not apply. 23 

In the undermentioned case, 24 A mortgaged property to X. B, 
claiming title to the property in himself, mortgaged the same property 
to Y who dispossessed x. It was held that this clause applied. 

As to the failure to deliver possession or disturbance of possession 
by persons claiming under the mortgagor, see Notes G and 7. 

6. Effect of acquiescence by mortgagee in disturbance 
of possession. — Where the mortgagee acquiesces in the disturbance 
of possession 1 or in the failure o f the mortgagor to give possession, 2 he 

22. (’92) 15 Mad 304 (306) : 2 Mad L Jour 122(DB), Gopalasami v. Arunachella. 
(’97) 19 All 191 (193) : 1897 All W N 14, Nakchedi Ram v. Ramcharitar Rai. 

[See also (’39) 26 AIR 1939 Mad 887 (888): 186 Ind Cas 249, Govinda Narnbudri 
v. Soopiatath Amad. (Trespass by third party after mortgagee is given possession 
—Mortgagor not liable.)] 

(But see (’18) 5 AIR 1918 Pat 316 (317, 318) : 3 Pat L Jour 162 : 43 Ind Cas 
917 (DB), Bechu Sahu v. Arjun. (The decision seems to imply that the mort¬ 
gagee in such cases may have also a remedy against the mortgagor, in addition to 
his remedy against the trespasser—Submitted wrong.)] 

23. (’36) 23 AIR 1936 Oudh 263 (264) : 12 Luck 144 : 161 Ind Cas 821, Bharat 
Ram v. Beni Dutt. 

24. (’24) 11 AIR 1924 Rang 143(144): 79 Ind Cas 815, Maung Po Kin v. Maxing 
Kyauk Ye. 

Note 6 

1. (’02) 24 All 521 (531, 532) : 29 Ind App 148 (PC), Partab Bahadur Singh v. 
Gajadhar Bahhsh Singh. 

(’32) 19 AIR 1932 Oudh 57 (58) : 135 Ind Cas 892 (DB), Mt. Pranpati v. Mt. 
Hasiban. (Where a mortgagee after dispossession acquiesces in the situation he 
cannot put forward a claim for interest.) 

(’04) 27 All 313 (316,317): 1904 All W N273(DB), Khuda Bakshv. Alim-un-nissa. 
(’34) 21 AIR 1934 Cal 149 (150) : 149 Ind Cas 667 (DB), Prosanna Kumar v. 
Girish Chandra. 

(’19) 6 AIR 1919 Pat 227 (229) : 51 Ind Cas 816 (DB), Ucliit Mandar v. Gosain 
Singh Baid. (Letters Patent appeal from AIR 1917 Pat 526 which is confirmed.) 
(’22) 9 AIR 1922 Oudh 102 (103) : 65 Ind Cas 408, Mahadeo Tewari v. Sitla 
Bahhsh Singh. 

(’27) 14 AIR 1927 Oudh 87 (88): 98 Ind Cas 778, Amjad Hussain v. Zaimul Iba. 
(’12) 13 Ind Cas 156 (157) (DB) (All), Bihari Lai v. Durga Das. 

2. (’83) 1883 All W N 91 (91) (DB), Lachman Das v. Baldeo Singh. 

(’13) 18 Ind Cas 286 (287) (Oudh), Har Kishan Narayan v. Mahabir Prasad. 
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will lose the right to claim interest or damages for the period he is out 
of possession. It is conceived that he would lose also his right to sue for 
the money under cl. (d) of this section. 3 In the case of a disturbance of 
possession, however, the acquiescence will result in the mortgagee losing 
his right to sue for the money only in respect of the particular 
disturbance acquiesced in. 4 

The question whether there has been acquiescence such as would 
deprive the mortgagee of his rights is a question of fact depending upon 
the facts and circumstances of each case. 6 


7. Dispossession owing to default of mortgagee himself. 
— The mortgagee cannot take advantage of his own default. If he is 
dispossessed owing to his own default, he cannot sue for the mortgage- 
money. 

Illustrations. 

(l) A mortgagee bound to pay assessment on the mortgaged 
property fails to pay it with the result that the mortgaged 
property is sold for the recovery of such amount. He cannot 
sue for the mortgage-money under this section. 1 

(’27) 14 AIR 1927 Oudh 594 (595) : 105 Ind Cas 164 : 2 Luck 676 (DB), Sheo 
Shankar Pande v. Raj Jas Lai. 

(’26) 13 AIR 1926 Oudh 224 (225) : 93 Ind Cas 297, Dubri v. Ram Naresh Singh. 
(’20) 7 AIR 1920 Nag 96 (97) : 54 Ind Cas 814, Balwant Rao Doiolat Rao v, 
Narhar Qangaram. 

(’09) 2 Ind Cas 221 (222) : 31 All 325 (DB), Jhunku Singh v. Chatkan Singh. 

[See ako (’21) 8 AIR 1921 Bom 28 (29) : 45 Bom 523 : 59 Ind Cas 765 (DB), 
Manick Chand Maganchand Oujar v. Rangappa Kondappa. 

(’86) 8 All 194 (198) : 1886 A11WN50 (DB), Oanga Sahai v. Lochman Singh. 
(In a usufructuary mortgage, securing the repayment of a certain sum of money 
after a given time with interest at 1 per cent, per mensem, there was a provision 
that the mortgagee should have possession of the property, and take the profits on 
account of interest, the profits being agreed at a certain figure, leaving an agreed 
balance of interest to be paid yearly in cash. There was also a provision that in 
the event of possession not being given, the mortgagee might treat the money as 
immediately due, and recover it at once with interest at Re. 1-6-0 per cent, per 
mensem. The mortgagee did not take possession of the security, and took no steps 
to obtain such possession or to recover the money for nine years, during which 
period no interest was paid. The mortgagee then sued for the recovery of the 
amount with interest at Re. 1-6-0 per cent, per mensem from the date of bond to 
date of suit. Reid that the fair inference of fact to draw from this state of things 
was that the creditor waived the provisions for securing and recovering the interest 
(as he was at.liberty to do), and that the transaction must be looked at as simply 

(■0619 oid a h n r°J th0 agree<i rale o£ 1 P 61 “ nt - P“ ■»«*£.) 

( 06) 9 Oudh Cas 144 (145), Bhawanx Parshad Singh v. Sahib Din Lai. ] 

£ 51 ? 197<199) 1 44 AU 77 = 64 “ C “ 769 <“>■ 

Vn-j <199) = « ^ 77 : « ** <=as 708 ,DB), 

1919 ^ 227 (229):51 ^ Cas 816 ( DB ). Uch 't Mandar v. Qosain 

^sShid^t 925 ° Ud ^ 30(33):82 ** Cas 747 - *<«a W an v. tfaffca. (Delay 
m suing held not to amount to acquiescence.) J 

. . ■ Note 7 

\!^urul 1929 Pat 209 (2l0) • ® 669 : 121 lad Cas 460 (DB), KaM Lai 
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Notes 7-8 


( 2 ) A mortgagee entitled to make a valid defence to a suit by a 

subsequent mortgagee failed to make it with the result that 
his security was diminished. It was held that he could not 
sue for the mortgage-money. 2 

(3) A simple money creditor of the mortgagor attached the 

mortgaged property in execution of his decree. The 
mortgagee objected under o. 21 , R. 62 , Civil Procedure Code, 
but the objection was dismissed. He failed to file a suit 
under 0.21, R.63 within one year of the dismissal of the 
objection, but filed a suit for the mortgage-money, on his 
being dispossessed by the auction purchaser in execution of 
the money decree. It was held that he was not entitled to 
do so. 3 

See also the undermentioned cases. 4 

8. Transferee from mortgagor—Under the old section which 
did not contain any proviso such as that found now in the section, it 
was held that the words “binds himself" in cl. (a) of the section were 
an express provision showing that the word “mortgagor" in that clause 
did not include a person deriving title from him and that therefore the 
personal liability under that clause was not enforceable against the 
transferee from him, 1 though a contrary opinion was also expressed in 
the case noted below. 2 The proviso now makes the position clear, and 
is in accordance with general principles of law. Where, therefore, a 
mortgage contains a personal covenant and cl. (a) is applicable, the 
personal liability can be enforced only against the mortgagor or his 
legal representative but not against the transferee from the mortgagor 
or from his legal representative. 3 


(’79) 1879 Bom P J 487 (DB), Jamnadas v. Bai Muli. (Security lost because the 
mortgagee did not pay the assessment which he was bound to pay under the contract.) 
(’06) 3 Cal L Jour 220 (221, 222) (DB),Chitkali Koer v. Muthuralal. 

2. (’17) 4 AIR 1917 Pat 451 (452): 2 Pat L Jour 490: 41 Ind Cas 806 (DB), Dunia 
Lai v. 2Lf/. Noivratan Koer. 

3. (’36) 23 AIR 1936 Oudh 263 (264) : 161 Ind Cas 821 : 12 Luck 144, Bharat 
Ram v. Beni Dutt. 

4 . (’33) 20 AIR 1933 Lah 836 (838) : 149 Ind Cas 1030 (DB), Joicand Singh v. 
Sawati Singh. (Priority lost by mortgagee’s mistake of law.) 

(’23) 10 AIR 1923 Lah 357 (358) : 85 Ind Cas 802 (DB), Hamad Yar Khan v. 
Shaiikar Das. (Usufructuary mortgagee losing possession owing to his default in 
not obtaining proper sanction of the Commissioner under the law in force.) 

Note 8 

1. (’30) 17 AIR 1930 Nag 139 (141): 124 Ind Cas 690: 26 Nag L R 312, Tretanath 
v. Ajodhya Prasad. 

(’28) 15 AIR 1928 Rang 189 (190) : 111 Ind Cas 132 : 6 Rang 297 (DB), T. C. 
Bose v. Obedur Rahman. 

[See also (’17) 4 AIR 1917 Lab 31 (33) : 1917 Pun Re No. 98 : 41 Ind Cas 59 
(DB), Lok Chand v. Hazar Khan. (Transferee from mortgagor not personally 
liable for the claim of interest.)] 

2. (’26) 13 AIR 1926 Rang 145 (146) : 98 Ind Cas 205, V. R. M. R. M. Firm v. 
Md. Kasim. 

3. (’37) 24 AIR 1937 Oudh 517 (520) : 171 Ind Cas 296 (DB), Bhikham Laly. Mt. 
Janak Dulari. 

[See also (’34) 21 AIR 1934 All 8 (9, 10) : 146 Ind Cas 525, Kunj Behari v. 
Binara Sahu. (Subsequent mortgagee not personally liable to prior mortgagee.)] 
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Section 59A which provides that the word “mortgagor” shall be 
deemed to include persons deriving title from him, cannot apply to 
cases coming under cl. (a) inasmuch as the proviso is an express provision 
to the contrary. A personal covenant to pay does not run with the land 4 
and therefore cannot he enforced against the assignee of the property. 6 
In Nanku Prasad v. Kamta Prasad 6 their Lordships of the Privy 
Council held, on the facts, that the purchaser of the equity of redemption 
did not become personally liable to the mortgagee to discharge the 
mortgage-debt. 7 The proviso to the section is, however, limited to cl. (a) 
of the sectiqn. So far as the other clauses of the section are concerned, 
the word “mortgagor” would in view’ of S. 59A include a transferee from 
him. 8 

The mere agreement by the purchaser with the vendor to pay the 
mortgage debt does not, without any communication with the mortgagee, 
make it the personal debt of the purchaser. 9 Such a covenant or 


4. See Notes on S. 40. 

[See also (’37) 24 AIR 1937 Oudh 20 (23) : 164 Ind Cas 317 : 12 Luck 313 (DB), 
Alt. Boota v. Our Prasad.] 

5. (’30) 17 AIR 1930 Nag 139 (142) : 26 Nag L R 312 : J24 Ind Cas 690, Treta- 
nath v. Ajodhya Prasad. 

(’38) 25 AIR 1938 Nag 80 (82) : 174 Ind Cas 762 : ILR (1938) Nag 268 (DB) 
Ramkaran Bondru v. Surajmal Kanhaiyalal. 

<*34) 21 AIR 1934 Pat 1 (2) : 148 Ind Cas 23 (DB), Aft. Jaleshwar Kuer v. Sheo 
Narayan Sah. 

J® 1“* Cas 747 < 749 > < DB ) < Cal )> Tara Chand Marwari v. Brojo Gopal 
{ Chalit£ ° Udh 593 (594) : 85 ** CaS 328, Kandhi y a Bakih?. Ram 

^ v ? Gur PraMrf 37 2 ° ^ J 164 ^ CaS 817 1 12 LuCk 313 (DB )’ Mt ‘ 300141 

[ f“' SCe <' 87 > 1887 Al ! f N 119 (120) (DB), Chandar Kuar v. Subhkaran Das 
(Mortgagee held entitled to claim compensation for the breach of promise of the 
mortgagor to pay interest on the principal snm after giving op possession and 
such a claim held sustainable against the assignee of the mortgCTho wa^ 
in possession of the premises and enjoyment of the profits.)] 

6. ('23) 10 AIR 1923 P C 54 (54) : 95 Ind Cas 970 (PC). 

r? <477) : 98 “ C “ 297 = 5 468 »B>. 

23 mi m - 

( cIIuaZ 5 Z3S? 321 (DB) ' *““***«*». Chctty V. 

£ 4 i “ Si 525 (DB) ' Janl ' Saran Si ^ - 

0 ; kul r fr * 1 - (c - *»•> 

cannot ana fat mortgage-nonay but can only aX^’lTnT ~ 

Twlddh^lv | B Bafollowri ) * V “ ,U ° 724 ’ B “"* r T ‘ Butler ‘ t. 

2S zr App 7 (pc) '- - 

Ahmriy. to^kLn ^ Ind °“ 451: 12 215 < DB >. ■ 
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agreement is merely considered one for indemnity against the mortgage, 
on which the transferee may be personally liable to the mortgagor.™ 
But if the transferee enters into a new contract with the mortgagee, as 
for different times and modes of payment, he would be personally 
liable. 11 In Woods v. Hunting ford} 2 the Master of the Rolls, Sir 
William Arden, said : 

“Where a man buys subject to a mortgage, and has no connexion 
or contract or communication with the mortgagee, and does no 
other act to shew an intention to transfer that debt from the estate 
to himself as between his heir and executor, but merely, that, which 
he must do, if he pays a less price in consequence of that mortgage, 
that is, indemnifies the vendor against it, he does not by that act 
take the debt upon himself personally.” 

The fact that the transferee pays interest on the mortgage, does not 
render him personally liable for the debt. 13 

9. Legal representative of mortgagor. — The word “mort¬ 
gagor” would include his legal representative ordinarily, but such legal 
representative will, so far as the act or default of the mortgagor himself 
is concerned, be liable only in respect of the estate which he has inherited, 
and so far only as such assets extend. 1 He may, however, make himself 
personally liable by himself entering into a contract with the mortgagee 
to pay the amount. 2 

(’35) 22 AIR 1935 Mad 115 (116) : 155 Ind Cas 302 (DB), Venkatareddi v. Fen- 
kata Varaha Narasimha Rao. 

(’23) 10 AIR 1923 Lak 459(460): 75 I.C. 940, Mt. Chet Kaur v. Gurmukli Singh. 

10. (1808) 33 E R 581 (583) : 14 Ves 417, Oxford v. Rodney. 

(’09) 3 Ind Cas 793 (794) : 31 All 583: 36 Ind App 203 (208) (PC), Izzat-un-Nissa 
Begam v. Kunwar Pertab Singh. 

(1912) 1 Ck 231 (236, 237) : 81 L J Ck 210 (215) : 105 L T 742 : 28 T L R 40, 
Mills v. United Counties Bank. 

(1912) 28 T L R 40 (41): (1912) 1 Ck 1: 105 L T 569 : 80 L J Ck 723, Re Tewkes¬ 
bury Gas Co.; Tysoe v. The Co. (Tke obligation to indemnify may however be 
negatived by other circumstances.) 

(1891) 40 W R (Eng) 253 (253), Bridgman v. Daw. 

(1802) 32 E R 136 (137, 138) : 7 Yes 332 (337), Waring v. Ward. 

(’12) 16 Ind Cas 73(74) (DB) (Cal), Ram Barai Singh v. Mohendra Prosad Singh. 
(’32) 19 AIR 1932 Pat 273 (274) : 139 Ind Cas 525 (DB), Janki Saran v. Md. 
Ismail. 

11. (1808) 33 E R 581 (583) : 14 Yes 417, Oxford v. Rodney. 

(’36) 23 AIR 1936 Oudh 313 (315) : 162 Ind Cas 451 : 12 Luck 215 (DB), Wali- 
ud-din Ahmad v. Ram Raklian Singh. 

(’35) 22 AIR 1935 Mad 115 (116) : 155 Ind Cas 302 (DB), Venkatareddi Naidu v. 
Venkata Varaha Narasimha. 

12. (1796) 30 E R 930 (932) : 3 Ves 131. (Ttceddel v. Ticeddel, 29 E R 58 

referred to.) 

13. (’36) 23 AIR 1936 Oudh 313 (315) : 162 Ind Cas 451 : 12 Luck 215 (DB), 
Wali-ud-din Ahmad v. Ram Rakhan Singh. 

Note 9 

1. (’32) 19 AIR 1932 Lah 164 (168) : 13 Lak 259 : 135 Ind Cas 33 (DB), Paras 
Ram v. Brij Mohan. 

(’22) 9 AIR 1922 Oudh 48 (50) : 67 Ind Cas 16, Clihannu Lai v. Mt. Raj Euar. 

2. (1864) 55 E R 585 (587) : 34 Beav 134 ,'Bagot v. Bagot. 

[See also (1847) 41 E R 989 (990) : 2 Pk 378, Shore v. S7ior«.] 
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10. Minor not personally liable— Where a mortgage of the 
joint family property is executed by a Hindu father, in which he has 
bound himself to pay the amount, the son who is a minor on the date 
of the mortgage is not personally liable to pay the mortgage money. 1 

11. Guardian not personally liable. — WTiere a guardian 
executed a hypothecation bond as a guardian containing a stipulation 
“I have agreed to pay,” it was held that there was no covenant to pay 
by the executant, except as guardian and that he was not personally 
liable for the mortgage amount. 1 

12. Anomalous mortgages-The rights and liabilities of the 

parties to an anomalous mortgage are governed by their contract, under 
S. 98. Consequently, this section will not apply to such mortgages. 1 A 
simple mortgage usufructuary was, under the Act before the amendment 
of 1929, not an anomalous mortgage, and it was held by their Lordships 
of the Privy Council that where in such a case the mortgagor failed to 
deliver possession, the mortgagee could sue under cl. (c) of the old 
section corresponding to the present cl. (d). 2 Under the present amend, 
ment, such a mortgage will be an anomalous mortgage, and S. 68 will 
not apply to it. 


13. Void mortgages.—The section presupposes the existence o 
a valid mortgage. If there is no valid mortgage no relief can be claimec 
under any of the clauses of this section. 1 

Note 10 

1. (’28) 15 AIR 1928 P C 165 (171) : 24 Nag L R 186 : 109 Ind Cas 574 (PC) 
Ramkissen Singh v. Mohammad Abdul Sattar. 

(’31) 18 AIR 1931 Mad 140 (143): 54 Mad 163 : 135 Ind Cas 17 (DB). Venkatc 
Jagannalha y^Venkala Kumara. 

Note 11 

1. (’25) 12 AIR 1925 Mad 425 (425) : S3 Ind Cas 139, Nagali„ 9 ap,m v. FoManno. 

Note 12 

0adl1 178 (179): 138 Ind Cas 61 (DB) ’ Ram Sarup Sin s’ 

'sibanando “ <594) = 81 Ind C “ 768 (DB) ' » 

TZTsZ™ 172(174): 197 M Cas 164:17 Lac]i 362 - Ram Padaran 

('M) 21 Mad 1 (8) (DB), Vvsrcalinga Pillai v. Palan ioppa Chetli. 

iUIMs™ 19 \ 9 l ° 189 (141 > : 56 10(1 A PP 299 : 4 Luck 363 : 116 Ind Cas 
414 (PC), Narastngh Pratab v. Md. Yakub Khan. 

. , Note 13 

aswsj 

*— “ - 

Am 1 Ud?'r 1924 ° Q m 147 (148 ' 149) ‘ ” Ind Cas 840, Udai Raj 
(1 J;i er oi. ( d) ^ held entiUed to 

) All 47 (48) (DB), Ganesh Singh v. Sujhari Koer. (Submitted not oorrect.)] 
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Where a mortgage contains a personal covenant to pay but the 
mortgage as such is inoperative and void for any reason, can a suit be 
maintained on the personal covenant? According to one group of cases 
a suit can be maintained, 2 but the relief granted in such a case would 

2. (’ll) 11 Ind Cas 443 (445) (Lah), Piare Lai v. Ramchand. 

(’15) 2 AIR 1915 Bom 102 (104,106): 39 Bom 358 : 28Ind Cas 442(DB), Javerbhai 
v. Qordhan Narsi. (The assumption that S. 65 of the Contract Act applies to a 
claim under the covenant is incorrect.) 

(’29) 16 AIR 1929 Pat 375 (375, 376) : 121 Ind Cas 367 : 8 Pat 212 (DB), Bal. 
mukund Sahay v. Bhagwat Narayan. (Mortgage prohibited by law without 
sanction of authority—Relief on personal covenant granted.) 

(’26) 13 AIR 1926 Rang 145 (146) : 98 Ind Cas 205, V. R. M. R. M. Firm v. K. 
Muhin ad Kassim. (Mortgage void for want of attestation.) 

(’30) 17 AIR 1930 Rang 142 (142): 126 Ind Cas 655, Maung Po Din v. Maung Tha 
Saing. 

(’14) 1 AIR 1914 Bom 141 (142) : 38 Bom 177 : 23 Ind Cas 353 (DB), Dinkar 
Eari v. Chaganlal Narsidas. (Mortgage invalid for want of proper attestation.) 
(’25) 12 AIR 1925 Mad 991 (992): 86 Ind Cas 481, Rajagopalachariar v. Thiaga- 
raya Mudali. (Do.) 

(’31) 18 AIR 1931 Mad 140 (143) : 54 Mad 163 : 135 Ind Cas 17 (DB), Venkata 
Jagannatha Rao v. Vcnkatakumara Mahipati Surya Rao. (Do.) 

(’31) 18 AIR 1931 Mad 124 (128) : 129 Ind Cas 814 (DB), Jagannadham Pillai v. 
Official Assignee , Madras. (Defect of attestation.) 

(’09) 1 Ind Cas 1 (2, 3) : 32 Mad 410 (FB), Kunhu Moidu v. Madhava Menon. 
(Attestation.) 

(’27) 14 AIR 1927 Oudh 315 (315) : 102 Ind Cas 630(DB), Rudra Prasad v. Nasi - 
ruddin Khan. (Property mortgaged was joint family property and the loan was 
not taken for legal necessity.) 

(’28) 15 AIR 1928 Oudh 465 (467) : 113 Ind Cas 489 : 4 Luck 107 (DB), Jai 
Indra Bahadur Singh v. Khairati Lai. (Do.) 

(’22) 9 AIR 1922 Oudh 257 (258): 69 Ind Cas 786: 25 Oudh Cas 164, Ram Narain 
v. Nand Kumar. (Do.) 

(’33) 20 AIR 1933 All 468 (472) : 144 Ind Cas 373 (DB), Mohftmed Khalilur 
Rahman v. Mohammad Muzammilullah. (Debtor incompetent to mortgage.) 

(’16) 3 AIR 1916 Oudh 185 (187) : 34 Ind Cas 397 (DB), Mahadeo Prosad v. 
Oajraj Singh. (Want of proper attestation.) 

(’99) 26 Cal 222 (225) : 3 Cal W N 228 (DB), Sonatun Sliaha v. DinanathShaha. 
(Surety bond hypothecating immovable property invalid as a mortgage for want of 
registration and proper attestation— Held, personal decree can be passed.) 

(’70) 6 Beng L R App 69 (70), Buttokristo Doss v. Khettra Chandra. (Not regis¬ 
tered.) 

(’06) 4 Cal L Jour 510 (517) (DB), Ethel Georgina Kerr v. Clara B. Ruxton. (No 
attestation.) 

(’33) 20 AIR 1933 Cal 786 (787) : 146 Ind Cas 476, Khantamoni Dassi v. Biswa 
Nath Pal. (Unregistered.) 

(’37) 24 AIR 1937 Cal 347 (350) : 171 Ind Cas 965 (DB), Sailendra Nathv. Keshab 
Chandra. (The deed most be treated as unregistered even for the purpose of 
the personal covenant to pay. A suit for recovery of the money on the personal 
covenant is governed by Art. 66 or Art. 57 and not by Art. 116.) 

(’15) 2 AIR 1915 All 254 (255) : 29 Ind Cas 363, Mathura Prasad v. Chhedi Lai. 
(Improper attestation.) 

(’99) 26 Cal 78 (79) (DB), Jofaluddi Peada v. Mahar Alishalia. (Want of proper 
attestation.) 

[See also (’07) 10 Oudh Ca3 289 (291) (DB), Saiyad Iltifat Rasul v. Sanwal 
Singh. (Mortgage by a coparcener of his undivided interest in joint family pro¬ 
perty— Held, invalid—Personal decree can be obtained against the mortgagor.) 
(’22) 9 AIR 1922 Cal 168 (171): 63 Ind Cas 507 : 49 Cal 438 (DB). Sristidhar 
Ghose v. Rakhyakali Dasi. (Not attested.) 
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not be a decree for sale of the mortgaged property, but merely a decree 
for money executable by attachment and sale of the mortgagor’s 
properties. 2 * According to another group of cases 3 if the mortgage is 
illegal as being prohibited by law or opposed to public policy, even the 
personal covenant to pay cannot be enforced, the ground of the decisions 
being that a contract which is illegal cannot be enforced to any extent 
especially if the legal part cannot be separated from the illegal part. 

Independent of any personal covenant to pay in a mortgage, the 
mortgagee may be entitled, when the mortgage is discovered to be void, 
to claim from the mortgagor, the amount paid by him under S. 65 of 
the Contract Act. 4 In the undermentioned cases 5 where the mortgage 


(’88) 1888 Pun Re No. 193, Gurmukh Singh v. Chandu Shah. 

(’89) 2CPLR 243 (244), Durga v. Durggoo Kachi. 

(’93-1900) 1893-1900 Low Bur Rul 124 (126), Ma Tha v. Ma Shwe Hnit.] 

2a. (’27) 14 AIR 1927 Oudh 214 (215) : 102 Ind Cas 326 (DB), Ram Hit Singh v. 
Dunia Singh. 

3. (’10) 5 Ind Cas 557 (558) : 32 All 383 (DB), Depan Rai v. Rai Klielatcan. 
(Usufructuary mortgage of ex-proprietary tenure is void in view of the terms of 
Ss. 10 and 20 of the Agra Tenancy Act, II of 1901.) 

(’26) 13 AIR 1926 Rang 186 (188): 98 Ind Cas 700, A. P. Joseph v. E. H. Joseph. 
(’12) 16 Ind Cas 42 (42) (All), Kanhai v. Tilak. (A usufructuary mortgage of an 
occupancy holding is illegal.) 

(’21) 8 AIR 1921 All 392 (392) ; 43 All 81 : 57 Ind Cas 445 (DB), Tulshi Ram v. 
Sat Narain. (Usufructuary mortgage of occupancy holdings—Covenant that the 
mortgagee was to realise the money from other property in case he went out of 
possession was held to be unenforceable as being part of the same transaction.) 
(’27) 14 AIR 1927 All 499 (501, 502) : 103 Ind Cas 160 (FB), BhusiRam v.Oanesh 
Rai. (AIR 1921 All 392 relied on.) 


(’17) 4 AIR 1917 Oudh 230 (232) : 39 Ind Cas 540 : 20 Oudh Cas 155, Shiam 
Sundar v. Dilganjan Singh. (Mortgage of reversionary interest.) 

(’24) 11 AIR 1924 All 668 (668): 83 Ind Cos 21: 46 All 622, DayaRam v. Thakuri. 
(Mortgage of occupancy holding.) 

(’31) 18 A I R 1931 All 461 (461) : 132 Ind Cas 422 (DB), Makund Lai v. 
Mt. Sunita. (A oontract for the possessory mortgage of occupancy holdings 
if permitted would defeat the provisions of the Tenancy law and i 3 therefore void 
under S. 23 of the Contract Act. Consequently, a covenant enabling the mortgagee 
to recover money if there was no delivery of possession is not enforceable.) 

(’22) 9 A I R 1922 All 134 (135) : 44 All 486 : 67 Ind Cas 793 (DB), Har Prasad 
Teioari v. Shea Gobind Tewari. (Where a usufructuary mortgage is void as 
effecting a transfer of an occupanoy holding, the personal covenant in the mort¬ 
gage is also void and unenforceable.) 

(’29) 116 Ind Cas 17 (17, 18) (All), Sheo Narain Dube v. Raj Kumar Rai. 

J. 14 /, ? i? til 2 , 5 I,C ' 182, Ra ^ wanti Kunwari v. Daman Singh. 

4 . ( 18) 5 A I R 1918 Oudh 22 (23, 24) : 20 Oudh Cas 306 : 43 Ind Cas 266 (DB) 
Gattga Prasad v. Ram Samujh. 

(’37) 24 A I R 1937 Oudh 410 (413) : 169 Ind Cas 785 : 13 Luck 681 (DB), Raja 
Mohan Manucha v. Mamoor Ahmad. 

[See also (,’14) 1 AIR 1914 Bom 102 (103): 38 Bom 249 : 23 Ind Cas 602 (DB) 
Hart Bhat Hansji v. Nathubhai Ratanji. 

(’09) 2 Ind Cos 516 (617) (All), Jadoo Chaube v. Bhagwant Chaube. (The money 
decree that was given m this case must be deemed to be only under S. 65, Contract 
Act, though the section is not referred to.)] 

[ ^ t . See Pu ) ,I *** 1920 Nag 183 < 183 ) : 67 Ina Cas 680, Bhojraj v. Dukala. 
(section 65 held not to apply as mortgage was void from beginning - This view 
■ is no longer good law.)] v 

5 ;£° 9) 3 iP d ° as87l 1 (872): 12 0udh Cas 27 5. XL Kuraishi Begam v. Mumiax 
Mtraa. (Unregistered mortgage.) 
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was bad 111 law a «d there was no personal covenant to pay, it was held 
that no relief of any kind could be granted to the plaintiff. Section 05 
of the Contract Act was, however, not adverted to. 

Section G5 of the Contract Act will not apply where the mortgage 

is by a person incompetent to contract. Thus, where a minor makes a 

mortgage, no relief can be granted to the mortgagee under s. 65 of the 
Contract Act. 6 

See also the undermentioned cases." 

14. Interest — Personal liability for. — Interest of which 
payment is secured by the mortgage contract forms part of the 
mortgage-money (see s. 58). Consequently, the right to sue for the 
mortgage-money under this section will include the right to sue for the 
interest, the payment of which is secured by the mortgage contract. 1 
Thus, where a usufructuary mortgage contains a covenant to pay 
interest in the event of loss of possession, and the mortgagee loses 
possession, the mortgagee can claim the mortgage-money which will 
include not only the principal amount but the interest payable under 
the contract during the period he has been out of possession. 2 Where no 
interest is secured by the mortgage contract, as where a usufructuary 
mortgagee is merely to retain possession in lieu of interest, and the 
mortgagee is dispossessed, the right to sue for the mortgage-money will 
not include any right to interest as such, but the Court will award 

(’25) 12 A I R 1925 All 543 (544) : 47 All 780 : 88 Ind Cas 431 (DB), Sital Rai v. 
Ram Khehcan Pander/. (It is not clear from the facts of this case whether there 
was a personal covenant to pay.) 

(’23) 10 A I R 1923 Lah 357 (359) : 85 Ind Cas 802 (DB), Hamad Yar Khan v. 
Shankar Das. 

(’25) 12 AIR 1925 Oudh 628 (628) : 85 Ind Cas 326, Jafar Khan v. Mt. Qadiran. 

6. (’03) 30 Cal 539 (548) : 30 Ind App 114 (PC), Mohori Dibee v. Dharmodas. 

7. (’13) 19 Ind Cas 745 (746): 35 All 405 (406) (DB), Balgobind Bhagat v. Nagina 
Misir. (A granted a mortgage of occupancy holding to B — B sub-mortgaged his 
rights to C — Held, though the mortgage to B was void C could obtain a simple 
money decree against B as no interest in occupancy holding had been transferred 
to him, the first mortgage being void.) 

(’30) 17 AIR 1930 All 1 (7): 122 Ind Cas 872: 52 All 338 (FB), Dip Narain Singh v. 
Nageshar Prasad. (Where a transfer made by registered mortgage deed includes 
along with other properties which are transferable, non-transferable occupancy 
lands, the legal effect of including non-transferable occupancy lands along with 
other properties which are transferable is not to make the whole transaction bad, 
if without defeating the provisions of the Transfer of Property Act or the Tenancy 
Act, part of the mortgage can be enforced by allowing claim to principal amount.) 

Note 14 

1. (’14) I AIR 1914 Nag 16 (18): 10 Nag L R 9 : 23 Ind Cas 131, Hari v.Shridhar. 

2. (’23) 10 AIR 1923 All 457 (457, 45S): 74 Ind Cas 684 (DB), Pliul Chand v. Mt. 
Surji. 

(’25) 12 AIR 1925 Oudh 30 (32) : 82 Ind Cas 747, Basawan v. Natha. (Covenant 
to pay interest implied.) 

[See also (’07) 10 Oudh Cas 29 (31) (DB), Phulchand v. Sandilands. (Mortgage 
with possession—Covenant to pay interest if profits insufficient to meet interest in 
full—Possession not given at all— Mortgagee entitled to interest as part of mort¬ 
gage-money at time of redemption.)] 
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interest as damages in such cases, 3 unless, as has been seen in Note G, 
ihe mortgagee has acquiesced in such dispossession or has failed by his 
own negligence to take possession. 3 * The rate of interest in such cases 
is at the discretion of the Court. Again where the mortgage provides 
that the mortgagor should pay principal and interest within a particular 
date and that on default on that date the mortgagee is entitled to take 
possession of the property, but it is found that the mortgagor could not 
mortgage the property, it has been held that though the mortgage-deed 
is not enforceable, the mortgagor would be liable as on a personal 
covenant for the money borrowed but the creditor would be entitled to 
interest only by way of damages, the rate of which would be within the 
•discretion of the Court. 4 

As a general rule interest is only an accessory to the principal and 
cannot be recovered apart from the principal, 6 so that if the right to 
•recover the principal money personally from the mortgagor is barred by 
limitation, the right to recover interest will also fall with it. 6 There is, 
however, an exception to the general rule namely, that where there is an 
independent contract to pay interest it may be recovered by suit even 
though the personal remedy for the principal amoimt may have become 
barred. 7 

In the undermentioned case 8 where the understanding between 
the parties was that the mortgagee was to liquidate his interest in a 


3. (’32) 19 AIR 1932 Mad 175 (177) : 136 Ind Cas 785, Subramania v. Pan- 
chanada. 

(’32) 19 AIR 1932 Mad 173 (175) : 136 Ind Cas 783, Gurusami v. Ganapathi. 

(’94) 17 Mad 469 (472) : 4 Mad L Jour 143 (DB), Linga Reddi v. Sam a Rau. 

(’82) 4 All 245 (247): 1882 All W N 31 (DB), Mahesh Singh v. Chauharja Singh. 
(In estimating the measure of damages interest at the specified rate in the contract 
can be taken as a reasonable guide.) 

[See also (’21) 8 AIR 1921 Lah 351 (352) : 57 Ind Cas 348 (DB), Akbar Husain 
v. Ragnandan Das. (Mortgagee allowed compensation for mortgagor’s failure to 
deliver possession to which mortgagee was entitled.) 

(’83) 20 AIR 1933 Mad 672 (673): 145 Ind Cas 744 (DB), Kumarappa v. Suppan. 
('82) 1882 Bom P J 385 (385) (DB), Ramchandra v. Ahmad.'] 

3a. (’35) 22 AIR 1935 Nag 249 (250) : 159 Ind Cas 868, Jairam v. Jagnu. 

4 . (’27) 14 AIR 1927 Oudh 315 (315) : 102 Ind Cas 630 (DB), Rudra Prasad v. 
Hasirtiddin Khan. 

5. (’29) 16 AIR 1929 Rang 96 (96) : 115 Ind Cas 667 : 6 Rang 743 (DB), Ma Dan 
v. Tan Chong San. 

6. See Note 1 on Art. 63 and Note 12 on Art. 132 of the Authors’ Commentaries 

on the Limitation Act, 2nd (1942) Edn. 

[See also (’37) 24 AIR 1937 Lah 79 (80) : 164 Ind Cas 714 : I L R (1937) Lah 87 
(DB), Phumman Mol v. Chiranji Lai. (AIR 1928 Lah 653 and AIR 1930 Lah 
737 explained and distinguished.] 

7. See Note 1 on Art. 63 of the Authors’ Commentaries on the Limitation Act, 
2nd (1942) Edn. 

[See also (’34) 21 AIR 1934 Rang 159 (160) : 152 Ind Cas 494, Chan Yin Sein v. 
Mg. Aung Thin. (Suit for interest held maintainable even though the prinoipal 
had not become due.) 

<’17) 4 AIR 1917 Low Bur 9 (10): 41 Ind Cas 72, Thair Maistry v. K. N. L. A. 
Chetty Firm. 

(’80) 17 A I R 1930 Lah 148 (149): 122 Ind Cas 477 (DB), Bishen Das v. Gurdas 
Mau] 

3. (’03) 27 Mad 86 (91) (DB), Gopal Row v. Narsimha Roto. 
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I articular way, namely, by recovery of the rent under a lease which was 
executed by the mortgagor in favour of the husband of the mortgagee 
it was held that there was no personal liability to pay interest 8 * 


15. Claim under section is an actionable claim. — The 

claim of a mortgagee against the mortgagor under this section for 

ailure of the mortgagor to give possession is an actionable claim and 
can be transferred as such. 1 


16. This section and O. 34 R. 6 of the Civil Procedure 

t ° de ;r~ A ™ 0rfc g a S ee files a suit on the mortgage and obtains a decree. 
It is thereafter found that owing to no wrongful act or default on his 
part he is deprived of his security within the meaning of this section 
and the mortgaged property ceases to be available for the satisfaction of 
his decree. What is the remedy of the mortgagee? It has been held by 
the Chief Court of Oudh that the remedy of the mortgagee is to apply 
tor a personal decree under 0 . 34 R. 6 of the Code of Civil Procedure and 
not to file a fresh suit for the purpose. 1 According to the High Court of 
Allahabad also, the remedy of the mortgagee is to apply for a personal 
decree on general principles of justice hut not under O. 34 R. G of the 
(’ode of Civil Procedure. 2 


17. Mortgagee claiming under this section, if can sue for 
sale. _ Where a right to sue for the mortgage-money arises under this 
section it must lie taken that the mortgage.money “has become due” for 
the purposes of s. G7. 1 It would, therefore, seem to follow that whenever 
a case arises under this section for recovery of the mortgage-money, a 
suit for sale or for foreclosure as the case may be will lie under S. 67. 
Under the latter section, however, a usufructuary mortgagee cannot 
sue tor sale of the mortgaged property. 

The question, therefore, arises whether a usufructuary mortgagee 
who gets a right to sue for the mortgage-money under S. 68 can sue for 
sale of the mortgaged property. There has been a conflict of opinion on 
the point among the High Courts. Before the decision of their Lordships 
of the Privy Council in Lai Narsingh Partab Bahadur Singh v. 
-V d. Yaqub Khan 1 * in the year 1929, the following views were expressed: 
(l) Section 68 follows s. 67 : the latter provides for a decree for 
sale : the former for a decree for money. Therefore, a decree 

Note 15 

1. (’94) 16 All 315 (317) : 1894 All W N 100 (FB), Rani v. Ajudhia. 


Note 16 


1. (’20) 7 AIR 1920 Oudh 251 (252) : 23 Oudh Cas 145 : 57 Ind Cas 967 (DB), 
Brij Behary Lai v. Indarpal Singh. 

2. (’28) 15 AIR 1928 All 71 (73) : 108 Ind Cas 459 : 50 All 321 (DB), Bisheshar 
Nath v. Chaiululal. 


Note 17 


1. (’19) 6 AIR 1919 Cal 46 (48) : 52 Ind Cas 433 : 16 Cal 448 (454) (DB), Sita 
Nath v. Thakurdas. 

(’33) 20 AIR 1933 Oudh 35 (36) : 141 Ind Cas 464 : 8 Luck 190 (DB), Ram 
Khilawan v. Ghulam Eusan. 

la. (’29) 16 AIR 1929 P C 139 (141) : 116 Ind Cas 414 : 56 Ind App 299 : 4 Luck 
363 (PC). 
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under s. 68 can only be one for money and not for sale. 2 

(2) Where a usufructuary mortgage contains a covenant to pay and 

there is a hypothecation of the property, then the mortgagee 
can sue for sale. 8 But if the personal covenant does not import 
any hypothecation of the property, the mortgagee cannot sue 
for sale. 4 

(3) A usufructuary mortgage with a personal covenant to pay is 

not a pure usufructuary mortgage such as is contemplated 
by s. 67 and the mortgagee is entitled to sue for sale. 5 


( 4 ) A usufructuary mortgage with a covenant to pay is an anoma¬ 

lous mortgage, the rights of the parties being governed by the 
intention of the parties as disclosed by the contract. If the 
intention is to give a right of sale, then a decree for sale can 
be passed.® 

( 5 ) A usufructuary mortgagee who gets a right to sue under S. 68, 

otherwise than under clause (a) thereof, can sue for sale. 7 


2. (’91) 1891 All W N 168 (169) (DB), Madho Prasad v. Debi Dial. 

(‘92) 15 Mad 174 (178) (DB), Samaya v. Nagalingam. 

(’98) 21 Mad 476 (481) : 8 Mad L Jour 154 (FB), Arunachalam Chelty v. Ayya- 
vayyan. 


3. (’81) 1881 All W N 63 (64) (DB), Ram Bakhsh v. Nohar Pandey. 

(’07) 6 Cal L Jour 143 (145) (DB), Pargan Pandey v. Mahatam Mahto. 

(’93) 17 Bom 425 (428) (DB), Mahadaji v. Joti. 

(’98) 21 AU 4 (10, 11): 1898 All W N 167 (DB), Jafar Busan v. Ran jit Singh. 
(’08) 30 All 162 (162) : 5 All L Jour 130 (DB), Narpat v. Ram Saran Das. 

4. (’05) 28 All 157 (160): 1905 All W N 226 (DB), Kashiram v. Sardar Singh. 
(’08) 10 Bom L R 615 (617) (DB), Krishna Bhaichand v. Bari Janardhan. 

(’04) 6 Bom L R 288 (289) (DB), Gokul Dalsaram v. Shrimal Kasturchand. 

5. (’03) 26 Mad 662 (669) (SB), Madhwa Sidhayita Onnahini Nidhi v. Venkata 
Raman julu Baidu. 

(’94) 17 Mad 131 (133) : 4 Mad L Jour 50 (FB), Sivakami Ammal v. Qopala 
Savundram Ayyan. 

(’91) 14 Mad 232 (234) (DB), Ramaya v. Guruva. 

( 91) 14 Mad 284 (286, 287) (DB), Govinda v. liana FiArawiau. 

C96) 19 Mad 411 (413) : 6 Mad L Jour 210 (DB), Udarjana v. Senthivelu. 

(’03) 27 Mad 526 (527, 528) : 14 Mad L Jour 61 (FB), Kangaya Gurukal v. Kali- 
muthu Annavi. (It is a simple mortgage usufructuary.) 

(’97) 1897 Bom P J 416 (417) (DB), Bemraj v. Trimbak. 

6. (‘07) 10 Oudh Cas 14 (16) (DB), Sardar Singh v. The Collector of Shah- 
jhanpur. 


(’24) 11 AIR 1924 Cal 592 (594) : 81 Ind Cas 768 (DB), Gajadhar Agarwalla v 
Stbananda Pradhani. 

[See also (’66) 6 Suth W R 283 (284) (DB), Bunnoolal v. Baboo Beet Bhoobui 
Singh .] 


I 


7. (’83) 1883 AU W N 216 (216) (DB), Jaglal Singh v. Nand Lai Singh. (No 
session given to mortgagee.) 

(’05) 2 Cal L Jour 493 (495) (DB), Abdul Iasalam v. Mt. Rafiat. 

(’19) 6 AIR 1919 Mad 1164 (1165) : 41 Mad 259: 43 Ind Cas 4 (FB), Subamm 

Narayya. (A mortgage does not become usufruotuary until the mortgagee 
possession.) 


^ (Assume^) 11 L R 288 ^ 289 ^ G °hul Dalsaram v. Shrimal Kasturchand . 
[Sm also (’97-1901) 2 Upp Bor Rul 518 (519), Maung Shwe Dok v. Ma Le.] 
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(0 A usufructuary mortgagee who gets a right to sue in cases 
referred to in (5) above can merely sue for possession or 
obtain a ?noney decree but cannot sue for sale. 8 
In Lai Narsing Partab's case, 9 referred to above, the mortgagee 
under a mortgage which was a combination of a simple and a usufruc¬ 
tuary mortgage was not given possession of the mortgaged property by 
the mortgagor. It was held by their Lordships of the Privy Council 
that the mortgage was not an anomalous mortgage so that the rights 
of the parties were governed only by the terms of the contract of 
mortgage, that the failure by the mortgagor to deliver possession to the 
mortgagee rendered the mortgage-money payable under s. 68 and that 
if the money became payable under S. 68 a decree for sale can be 
made under s. 67. “It would be a startling result of the legislation,” 
said their Lordships, if in such a case as this where a default has been 
made by the mortgagors of a kind which materially affects the mort¬ 
gagee’s security, there existed no remedy for the immediate enforcement 
of the mortgage.” 

Even after the decision of the Privy Council referred to above, the 
conflict of opinion has continued, and the following views have been 
expressed : 

(1) A usufructuary mortgagee to whom possession is not delivered or 

who is deprived of his possession is entitled to sue for sale. 10 

(2) A usufructuary mortgagee can sue for sale where the mortgage 

also contains a personal covenant to pay. 11 

(3) A usufructuary mortgagee cannot sue for sale on the basis of 

a personal covenant to pay, unless such covenant imports also 
a hypothecation of the property. 12 

8 . (1900) 2 Bom L R 201 (202) (DB), Govindrav v. Jiwanji. 

(’18) 5 AIR 1918 Cal 797 (797) : 41 Ind Cas 406 (DB), Agore Nath v. Natabar 
Bairagi. 

(T2) 13 Ind Cas 336 (336) (Cal), Lazaranesa Bibi v. Mahomed Jaffar. 

9. (29) 16 AIR 1929 P C 139 (141) : 4 Luck 363 : 56 Ind App 299 : 116 Ind Cas 
414 (PC), Lai Narsingh Partab Bahadur Singh v. Mohammad Yaqub Khan. 

10. (’36) 23 AIR 1936 Pat 439 (441) : 162 Ind Cas 15, Jamna Das Biscsar Lai v. 
Mani Ram. 

(’38) 25 AIR 1938 All 418 (421) : I L R (1938) All 714 : 176 Ind Cas 492 (FB), 
Kanhaiya Prasad v. Mt. Hamidan. 

(’35) 157 Ind Cas 657 (658) (Oudh), Abdul Rauf Khan v. Sant ram. 

[But see (’33) 20 AIR 1933 All 97 (98) : 142 Ind Cas 779 (DB), Gouri Singh v. 
v. Bechu Singh. (This must be taken to have been overruled in AIR 1938 All 418 
(FB).)] 

11. (’37) 1937 Mad W N 81 (82) (DB). Muhammad Naina Thambi v. Siddhi. 

(’33) 20 AIR 1933 Mad 613 (615): 56 Mad 892: 148 Ind Cas 1029 (DB), Damodara 

Shanbhogue v. Chandapur Pujary. 

(’33) 25 AIR 1938 All 188 (191) : I L R (1938) All 218 : 174 Ind Cas 292 (DB), 
Ram Kumar v. Mahpal Singh. 

(’38) 25 AIR 1938 Pat 595 (586, 589) : 17 Pat 737 : 177 Ind Cas 533 (DB), Raj 
Kumar Bharthi v. Surajdeo. (Assumed.) 

(’41) 28 AIR 1941 Mad 885 (885) (DB), Palaniappa Chettiar v. Periasami Konar. 
(Assumed—Nodecree for sale was given as there was no personal covenant to pay.) 

12. (’38) 25 AIR 1938 All 418 (420, 421) : I L R (1938) All 714 : 176 Ind Cas 
492 (FB), Kanhaiya Prasad v. Mt. Hamidan. 
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( 4 ) A usufructuary mortgage with a personal covenant to pay is 

really an anomalous mortgage 18 and, if the contract of the 

parties gives the mortgagee a right of sale, he can sue for 

sale. 14 

(5) The only decree that can be passed in a suit under S. 6S is a 

decree for money. 16 

The first view is fully supported by the Privy Council decision in 
Lai Narsing Partab's case. As regards the second view it is submitted 
that a usufructuary mortgage in which there is also a covenant to pay, 
will be an anomalous mortgage as defined in S. 58, cl. (g), and governed 
by S. 98 and that, consequently, unless such personal covenant imports 
a right of sale (in other words imports a hypothecation of the property) 
there can be no right of sale. In this view the third and fourth views 
are correct. The fifth view is clearly opposed to the Privy Council 
decision and is not correct. It may be noted that at the date of the 
Privy Council decision in Lai Narsing Partab's case, a simple mort¬ 
gage usufructuary was not an anomalous mortgage and their Lordships 
decided the case with reference to ss. G7 and 6S. Such a mortgage 
would, however, under the present Act, be an anomalous mortgage and 
the rights of the parties would be governed by section 98. 
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18. Sub-section (2). — The personal remedy given by this 
section is additional to the remedy given by S. 67 against the mortgaged 
property. And although the remedies are concurrent, the policy of the 
law is that the mortgagee should not enforce the personal liability 
before exhausting his remedy against the property. 1 This principle is, 
to a certain extent, found enacted in o. 34, R. 14 of the Code of Civil 
Procedure. Under that rule where a mortgagee has obtained a decree 
for the payment of money in satisfaction of a claim arising under the 
mortgage, he shall not be entitled to bring the mortgaged property to 
sale otherwise than by instituting a suit for sale in enforcement of the 
mortgage. The rule does not prohibit the execution of such decree against 
the person by arrest, or by attachment of his other properties. 

The aim of sub-s. ( 2 ) of this section is to enable the Court to 
prevent even a decree for money being obtained until the mortgagee 
has exhausted all the available remedies against the mortgaged property 
or what remains of it, unless he abandons his security and, if necessary, 

13. (’42) 29 AIR 1942 Cal 55 (58) : 198 Ind Cos 674 (DB), Akbar Alt v. Mafi - 
juddin, 

14. ('33) 20 AIR 1933 Oudh 35 (36) : 8 Luck 190 : 141 Ind Cas 464 (DB), f?a»i 
Khilavan v. Qhulam Husan. 

[See also (’35) 22 AIR 1935 Lah 103 (104) : 16 Lah 612 : 158 Ind Cos 206 (DB), 
Qadir Parast v. Mehr Nur. (Usufruotuary mortgage with personal covenant to 
P a y — Held, mortgagee could sue for sale, but money decree wo 3 given as he 
asked only for that relief.)] 

15. (*37) 24 AIR 1937 Oudh 20 (22, 23) : 12 Luok 313 : 164 Ind Cas 817 (DB), 
Mt. Boota v, Our Prasad . 

Note 18 

1. ( p 87) 1937 Mad W Js 373 (374) (DB), Mutliuvelappa Goundan v. Palaniappa 
Chetliar , *** 
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retransfers the mortgaged property. The subnotion, however, enables 

the Court only to stay the suit, and does not prevent a suit being 
instituted at all. b 


The sub-section enables the Court to stay a suit for the mortgage. 

money in cases falling under els. (a) and (b). A mortgagee will, if his 

case falls under els. (c) and (d), have an unconditional right to sue for 

the mortgage-money. Even in a case fading under cl. (a) or cl. (b) if 

the mortgagee gives up his security, the Court has no power to stay 
the suit for the mortgage.money. 2 

In the* undermentioned case, 3 a mortgaged certain proj>erty to B 
and then transferred the property to c. B sued A and C for sale of the 
mortgaged property and for a personal decree against A for the balance 
that may remain due after the sale of the property. During the progress 
of the suit, B compromised with C, received a certain amount from 
him, gave up his security and claimed to proceed against A personally 
foi the balance. It was held that S. GS had no application to the case and 
that no personal decree could be granted in a suit for sale under S.67 
until the mortgaged property had been put to sale and has failed to 
realise the entire amount due. 

The l>enefit of the sub-section can be claimed only by the mortgagor 
01 his representatives in interest and not by others. A executed a pronote 
in favour of x, and K executed security bond in respect thereof, x filed 
a suit against A and K. He claimed against A a money decree on the 
promissory note and against K, for sale of the secured property, a 
contended on the principle of this sub-section that x should exhaust his 
remedy against the secured property. It was held that a was not a 
mortgagor and that his contention was unsustainable. 4 

19. Applicability of the section to the Punjab and 
North-West Frontier Province. — The principle of this section 
has been applied to cases arising in the Punjab and the North-West 
Frontier Province to which the Act and, therefore, this section does not 
in terms apply. 1 

2. (’38) 25 AIR 1938 Mad 132 (132) : 175 Ind Cas 593, Chinnaswatni Ayyangar 
v. Kanniah Naidu. 

That a mortgagee can, if he gives up his lien, bring a suit for the money 

advanced was well established even before the introduction of this sub-section _ 

See the following cases: 

(’27) 14 A I R 1927 Cal 393 (394) : 54 Cal 424 (429. 430) : 101 Ind Cas 130 (DB), 
Durga Charan v. Ambica Charan. 

( 26) 13 AIR 1926 Cal 765 (766) : 94 Ind Cas 811, Sarajubala Roy v. Kamini 
Kumar. 

(’07) 1907 All W N 83 (84) : 29 All 369, Pirbhu Narain Singh v. Amir Singh. 

3. (’37) 24 A I R 1937 Oudh 20 (23) : 164 Ind Cas 817 : 12 Luck 313 (DB), Mt. 
Boota v.Gttr Prasad. 

4 . (’37) 1937 Mad W N 373 (374) (DB), Muthuvelappa v. Palaniappa. 

Note 19 

1. (’34) 21 AIR 1934 Lah 853 (857) : 15 Lab 751 : 151 I. C. 1 (FB), Labh Singh 
v. Jamnun. 

(’32) 19 A I R 1932 Lah 630 (632) : 140 Ind Cas 863 : 13 Lab 508 (DB), Sochet 
Singh v. Hadayat Ullah. 
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20. Applicability of section to charges. — Sectiou 100 makes 
it clear that all the provisions of the Act applicable to simple mortgages 
apply, so far as may be, to charges also. Consequently, this section also 
will apply to charges. 1 

21. Limitation for suits to enforce personal liability.— See the Authors’ 
Commentaries on the Limitation Act, 2nd (1942) Edn., Article 116. 

22. Succession certificate, — Where a usufructuary mortgagee 
dies and his heirs in possession are deprived of the property under 
circumstances which enable a mortgagee to sue for the mortgage-money 
under this section, and they thereupon sue for the mortgage-money, S. 4 
of the Succession Certificate Act (VII of 1889), does not apply, inasmuch 
as the right to demand the money accrues to them for the first time 
after the death of the mortgagee. 1 


6 9 . a [( 2 )] ‘[Notwithstanding anything contained 
power of sale when in the Trustees’ and Mortgagees’ 
valid - Powers Act, 1866,* a mortgagee, 

or any person acting on his behalf, shall, subject to 
the provisions of this section, have power to sell or 
concur in selling the mortgaged property, or any part 
thereof, in default of payment of the mortgage-money, 
without the intervention of the Court, in the follow¬ 
ing cases and in no others, namely:—] 

(a) where the mortgage is an English mortgage, 
and neither the mortgagor nor the 
mortgagee is a Hindu, Muhammadan or 
Buddhist c [or a member of any other race, 
_ sect, t ribe or class from time to time 

• Banna Amendments : 

In sub-section (1) of Section 69 omit the words “Notwithstanding anything 
contained in the Trustees’ and Mortgagees’ Powers Aot, 1866.’’ 

-The Burma Laws (Adaptation) Act, XXVII of 1940, Part XVI. 

(2-11-1940). 

In sub-section (1), clause (b) for “Secretary of State for India in Council’’ 
substitute “Crown”. And in olause (c) omit “Calcutta, Madras, Bombay, 
Karachi.” 


( 83) 20 AIR 1933 Lah 174 (175) : 145 Ind Cas 159, Badri Dot v. Betti. 

(’86) 23 A I R 1936 Pesh 43 (46) : 160 Ind Cas 986 (DB), Saifullah Khan v. 
Ohamanlal. 


Note 20 

1. ('16) 2 A I R 1915 Mad 633 (634) : 33 Ind Cas 821 (DB), Bamakriahnama 
Vhelty v. Ghengu Aiyar. {Case before the amendment of S. 100.) 

8 ® e C 8 ?) 16 492 (495) (DB), Fotick .Chunder Dey Sircar v. FoI«#. 

{Case before the amendment of S. 100 in 1904—No longer good law.)] 

Note 22 

1. ('01) 28 Cal 246 (249) : 6 Cal W N 607 (DB), Umesh Chandra v. Mathura 
Mohan. 
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specified in this behalf by d (the Provincial 
Government) in the '(Official Gazette)]; 

(b) where f[a power of sale without the inter¬ 
vention of the Court is expressly conferred 
on the mortgagee by the mortgage-deed 
and] the mortgagee is s [the Crown]; 

(c) where f [a power of sale without the inter¬ 

vention of the Court is expressly conferred 
on the mortgagee by the mortgage-deed 
and] the mortgaged property or any part 
thereof h [was, on the date of the execution 
of the mortgage-deed], situate within the 
towns of Calcutta, Madras, Bombay, 
Karachi, »[. . . . ] j [ or in any other 
k town f (or area) which the ‘(Provincial 
Government) may, by notification in the 
“(Official Gazette), specify in this behalf.] 

n [ • • •] °[(2)] no such power shall be exercised 
unless and until — 

p [(a)] notice in writing requiring payment of 
the principal money has been served on the 
mortgagor, or on one of several mortgagors, 
and default has been made in payment of 
the principal money, or of part thereof, for 
three months after such service; or 

Q [(b)] some interest under the mortgage amoun¬ 
ting at least to five hundred rupees is in 
arrear and unpaid for three months after 
becoming due. 

T [(3)] When a sale has been made in professed 
exercise of such a power, the title of the purchaser 
shall not be impeachable on the ground that no case 
had arisen to authorize the sale, or that due notice was 
not given, or that the power was otherwise improperly 
or irregularly exercised; but any person damnified by 
an unauthorized or improper or irregular exercise of 
the power shall have his remedy in damages against 
the person exercising the power. 

s [(4)] The money which is received by the mort¬ 
gagee, arising from the sale, after discharge of prior 
incumbrances, if any, to which the sale is not made 
subject, or after payment into Court under section 57 
of a sum to meet any prior incumbrance, shall, in the 
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absence of a contract to the contrary, be held by him 
in trust to be applied by him, first, in payment of all 
costs, charges and expenses properly incurred by him 
as incident to the sale or any attempted sale; and, 
secondly, in discharge of the mortgage-money and 
costs and other money, if any, due under the mort¬ 
gage; and the residue of the money so received shall be 
paid to the person entitled to the mortgaged property, 
or authorized to give receipts for the proceeds of the 
sale thereof. 

\(5) Nothing in this section or in section 69A 
applies to powers conferred before the first day of 
July, 1882]. 

«[ * * * 555 * ] 

a. This was numbered as sub-section (1) by S. 34 of the Transfer of Property 

(Amendment) Act, 1929 (XX of 1929). 

b. These words were substituted, ibid, for the words : “A power conferred by 

the mortgage-deed on the mortgagee, or on any person on his behalf, to sell 

or concur in selling, in default of payment of the mortgage-money, the 

mortgaged property, or any part thereof, without the intervention of the 

Court, is valid in the following cases and in no others, namely— 

c. These words were inserted by Section 5 of the Transfer of Property Act (1882) 

Amendment Act, 1885 (III of 1885). 

d. Substituted by A. O. for the words “the Local Government, with the previous 

sanction of the Governor-General in Council.” 

e. Substituted by A. 0. for the words “Local Official Gazette.” 

f. These words were inserted by Section 34 of the Transfer of Property (Amend¬ 

ment) Act, 1929 (XX of 1929). 

g. The words “ the Crown ” were substituted by A. 0. for the words “the 

Secretary of State for India in Counoil.” 

h. These words were substituted for the word "is” by Section 34 of the Transfer 

of Property (Amendment) Act, 1929 (XX of 1929). 

i. The words “Rangoon, Moulmein, Bassein, Akyab” were repealed by A. 0. 

j. These words were substituted for the words “or Akyab” by the Repealing and 

Amending Act, 1915 (XI of 1915). 

k. For notifying the towns of Bandra, Kurla and Ghatkoper-Kirol in the Bombay 

Suburban District, see the Gazette of India, 1924, Part I, Page 1064. 

l. The words "Provincial Government” were substituted by A. 0. for the words 

“Governor-General in Council.” 

m. The words " Official Gazette ” were substituted by A. O. for the words 

“Gazette of India”. 

n. The word “but” was omitted by Section 34 of the Transfer of Property 

(Amendment) Act, 1929 (XX of 1929). 

o. This part of the section was numbered (2), ibid. 

p. This clause was lettered (a), ibid. 

q. This dause t was lettered (b), ibid. 

r. This part of the section was numbered (3), ibid. 

s. This part of the section was numbered (4), ibid. 

t. This sub-section was substituted for what was originally the fifth paragraph 
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of the section, ibid. The fifth paragraph was : “Nothing in the former 

part of this section applies to powers conferred before this Act comes into 
force.” 

n. The last paragraph of the section was omitted, ibid. The last paragraph ran 
as follows : — 

“The powers and provisions contained in Sections 6 to 19 (both inclusive) of 
the Trustees’ and Mortgagees’ Powers Act, 1866, shall be deemed to 
apply to English mortgages wherever in British India the mortgaged 
property may be situate, when neither the mortgagor nor the mortgagee 
is a Hindu, Muhammadan or Buddhist, or a member of any other race, 
sect, tribe, or class from time to time specified in this behalf by the 
Local Government, with the previous sanction of the Govemor-General 
in Council, in the local Official Gazette.” 
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Mortgagees’ Powers Act, 
1866.’’ 

6. “Any part thereof.’’ 

7. Default in payment where no 

time is fixed. 

8. Mortgage-money. 

9. Default in payment of interest 

only. 

10 Power must be expressly con¬ 
ferred. 

11. “Within the town of Bombay.” 

12. Notice requiring payment—Sub¬ 

section (2), cl. (a). 

13. Whether notice can be waived. 

14. “Served on the mortgagor.” 

15. “Three months after such 

service.” 

16. Sale for arrears of interest— 


17. Whether a mortgagee giving 

notice under cl. (a) of sub¬ 
section (2) can, before the 
expiry of three months after 
the service of notice, sell the 
property for arrears of interest 
under cl. (b). 

18. Sub-section (3). 

19. “In professed exercise of such a 

power.” 

29. Who can exercise the power. 

21. Conduct of sale must be bona 

fide. 

22. Effect of sale. 

23. “Improper or irregular exercise 

of the power.” 

24. Mortgagor’s right to claim 

damages. 

25. Lis pendens. 

26. Stopping of sale. 

26a. Postponement of sale. 

27. Who can purchase. 

28. Effect of purchase by mortgagee 

himself. 


Notice not necessary 


Other Topics (miscellaneous) 


rubmuu ui uic purenast 

30. Sub-section (4). 


Application of sale proceeds. See Note 
30. 

Conditions of exercise of power. See 
Notes 12 to 17. 

Grounds for impeaching the sale. See 
Notes 18, 21 and 23. 

Mortgagee cannot purchase. See Note 27. 


Power of sale without the intervention 
of Court. See Note 3. 

Protection of purchaser. See Notes 18 
and 19. 

Remedy of the mortgagor. See Notes 24 
and 26. 

What may be sold. See Note 6. 


1. Analogous law. — The provisions of this section correspond 
to Ss. 19 to 21 of the Conveyancing and Law of Property Act, 1881, 1 now 
repealed and reproduced in the Law of Property Act, 1925. 2 Sub-sections 


Section 69 — Note 1 

1. 44 &45 Viet., Ch. 41. 

2. 15 Geo. V, Ch.20. 
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<l), (2), (8) and (4) of the present section, therefore, now respectively 
correspond to Ss. 101 (l) (i), (103) (i) (ii), 104 (2) and 105 of the Law of 
Property Act, 1925, which run as follows: 

“Section 101 (1 )—A mortgagee, where the mortgage is made by deed, shall, 
by virtue of this Act, have the following powers, to the like extent as if they had 
been in terms conferred by the mortgage deed, but not further (namely) : 

(i) ‘A power, when the mortgage money has become due, to sell, or to concur 
with any other person in selling, the mortgaged property, or any part thereof, 
either subject to prior charges or not, and either together or in lots, by public 
auction or by private contract, subject to such conditions respecting title, or 
evidence of title, or other matter, as the mortgagee thinks fit, with power to 
vary any contract for sale, and to buy in at an auction, or to rescind any 
contract for sale, and to re-sell, without being answerable for any loss occasioned 
thereby 

“Section 103—A mortgagee shall not exercise the power of sale conferred by 
this Act unless and until — 

(i) Notice requiring payment of the mortgage money has been served on the 

mortgagor or one of two or more, mortgagors, and default has been made in 

payment of the mortgage money or of part thereof, for three months after such 
service; or 


(ii) Some interest under the mortgage is in arrear and unpaid for two months 
after becoming due 

"Section 104 (2) — Where a conveyance is made in exercise of the power of 
sale conferred by this Act, or any enactment replaced by this Act, the title of 
the purchaser shall not be impeachable on the ground_ 

(a) that no case had arisen to authorise the sale; or 

(b) that due notice was not given; or 

*c) wbere mortgage is made after the commencement of this Act, that 
leave of the Court, when so required, was not obtained; or 

(d) whether the mortgage was made before or after such commencement, that 
the power was otherwise improperly or irregularly exercised; 
and a purchaser is not, either before or on conveyance, concerned to see or 
inquire whether a case has arisen to authorise the sale, or due notice has been 
given, or the power is otherwise properly and regularly exercised; but any 
person damnified by an unauthorised, or improper, or irregular exercise of the 
power ahaU have his remedy in damages against the person exercising the 

m ° ney Whi0h * received b * the mortgagee, arising from 

ubiS ’if an" T ° f Pri ° r incumbranC€s to which the sale is not made 
subject, d any, or after payment into Court under this Act of a sum to meet 

any pr.or incumbrance, shall be held by him in trust to be applied by hta 

as incident^) 6 the ^ and ex P enses properly incurred by hiiu 

S f e 0r ■* tem P ted sals, or otherwise; and seecnlly, iu 

.KSKfiiss-«-»-—“ - 

2 ' '''"aUt 06 "' ~ th ° ° h “ 8eS ,USt text this 
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Section 69 deals with the power of a mortgagee to sell the mortgaged property. 
Notes 3-4 without the intervention of the Court. 1 

The section does not by itself confer on the mortgagee the power 
of sale without the intervention of the Court. It only recognises the 
validity of the stipulation conferring such a power in the cases mentioned 
in els. (a), (b) and (c) of sub-s. (1) and prescribes the conditions under 
which such power is to be exercised. 2 

A mortgagee having a power of sale without the intervention of 
the Court cannot file a suit for that purpose in a Court of law. 3 

Sub.section (5) excludes, from the operation of this section, cases 
where the power has been conferred before the first day of July, 1SS2. 
As to the law applicable to such cases, see Notes 4 and 5. 

The Act does not apply to the Punjab. Where the parties were 
businessmen, and the mortgage was in the English form, the stipulation 
giving the mortgagee a power of sale without the intervention of the 
Court was held valid in that province, in the absence of any positive 
enactment prohibiting such a stipulation. 4 

Even when the Act did not apply to Upper Burma this section was 
applied on grounds of justice, equity and good conscience. 6 

The power of sale may be conferred on a second mortgagee even 
where no such power has been conferred on the first mortgagee. 6 

4. Law before the Act. — The mortgagee’s power of sale 
without the intervention of the Court was long recognised in the English 
law of mortgages. 1 In this country where the parties were Englishmen, 
the English law was applied and the stipulation for a power of sale was 
held valid. la When either or both the parties were Indians, and the 
mortgage was executed in large towns, where business was carried on 

Note 3 

1. (’90) 13 All 28 (48) : 1890 All W N 216 (DB), Kishanlal v. Ganga Ram. (Per 
Mahamud, J.) 

(’99) 12 C P L R 26 (32), Mohamad Amin v. Jan Patel. 

(’18) 5 AIR 1918 P C 34 (34): 40 All 407 : 45 Ind App 130 : 45 Ind Cas 798 (PC), 
Het Ram v. Shadi Ram. (Obiter.) 

2. (’28) 15 AIR 1928 Rang 128 (128) : 6 Rang 134 : 110 Ind Cas 698, Mata 
Prasad v. Kunnan Devi. 

3. (’29) 16 AIR 1929 Rang 71 (72) : 115 Ind Cas 671 : 6 Rang 771 (DB), E. H. 
Joseph v. A. P. Joseph. 

4. (’23) 10 AIR 1923 P C 114 (117) : 4 Lab 284 : 50 Ind App 162 : 75 Ind Cas 7 
(PC), Eanhaya Lai v. National Bank of Itidia Ltd. 

5. (’09) 4 Ind Cas 755 (757) : 1909 Upp Bur Rul 5, .1/i Nan Mya v. Nga Hmi. 

6 . (’42) 29 AIR 1942 Mad 232 (236) : I L R (1942) Mad 287 : 201 Ind Cas 62 
(DB), Paramanand Doss v. Nannulal Eanji. 

Note 4 

1. (1855) 4 W R (Eng) Col Dig 74 (74) : 19 Jur 974, Eershaw v. Eolow. 

(1903) 19 T L R 209 (210), Walsh v. Derrick. 

(1852) 51 E R 737 (738) : 16 Beav 158 : 96 R R 73, Cockell v. Bacon . 

(’42) 29 AIR 1942 Bom 46 (48): ILR (1942) Bom 83:198 Ind Cas 646, Mulrajvirji 

v. Nainmal Pratapchand. 

la. (1665) 3 Suth W R 157 (157) (DB), Doucett v. IPisc. 
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on European lines, it was held that the mortgagor who gave a definite 
power of sale probably under-stood perfectly well what he was doing, and 
• that more inconvenience would be caused by obstructing the enforcement 
of such power than by giving relief under it. 2 Thus, in the island of 
Bombay 3 and in the town of Karachi in Sind 4 where it was apparent 
from the mortgage-deed that the parties intended to be governed by 
the English law, the stipulation giving the mortgagee the power of sale 
was held valid. There is no express decision on this point of the Calcutta 
High Court but in the undermentioned case 5 the Court proceeded on 
the assumption of the validity of the power when the intention of the 
parties was to be governed by the English law of mortgages. 

The law relating to mortgages in the moffusil between parties 
who were not Europeans in the Bombay and Bengal Presidencies was 
governed by local Regulations. 6 None of these Regulations recognised 
the validity of a power of sale without the intervention of the Court 7 
But in the Bombay Presidency, the High Court was in favour of 
holding the power of sale valid even in the mof fusil, if it was apparent 
from the transaction that the parties intended to be governed by the 
English law. In other cases the power was held invalid. 9 In the Bengal 
Presidency such a power was held repugnant to the spirit of Regulation 

English” form*” “* reCOgni9ed, ° eveD where was in the 

T , 4a - M ° rtga f b y manager of joint Hindu family. _ 
There nothing to prevent a manager of a joint Hindu family 

mortgaging for a family purpose immovable property situated in one 
of the towns mentioned in this section, from conferring a power of sale 
on_the mortgagee which can be exercised without recourse to Court 1 

- • 

?78) 2 8) Bom 2 t? ra U e > ld(ls Vanmali Shamji. 

1-92 lfi tELT o Je W' van Xanabhai v. Shridhar. 

6. Bombay Regulation V of i 8 27. * Premchand. 

Bengal Regulation XVII of 1806. 

7. (’71) 8 Bom HOR (AC) 142 fl 4 S 1 mm v 

(1847) 7 Sel Bep 429 (442) : (1847) fn'l m Bhavanji. 

Jykishen. D ^ ( BeD g) *29, Bhuwance Churn v. 

Melvil], J.) (AC) 142 (144) < DB ). Keshavrao v. Bhavanji. (p er 

uS" R6P 429 M42 ' 444) = 1847 S » A (Beng) 429, BHu.an* CH, m 
11 ‘ ( ’ 86) 12 C,U 614 < 617 > <™). v. SrinatH Das. 

Baramanand Dosj ^NaZllZlKa™ <1942) M ° d 287 1 201 Iml C “ 62 < DB ). 
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5. “Notwithstanding anything contained in the Trustees’ 
and Mortgagees’ Powers Act, 1866.” — Even before the passing 
of this Act a power of sale without the intervention of the Court was • 
given under the Trustees’ and Mortgagees’ Powers Act, 1866, 1 to the 
holders of mortgages to which the English law was applicable. Under 
that Act it was not necessary for the parties to confer this power in 
express terms. This section as originally enacted contained two provi¬ 
sions, one in cl. (a) and the other in the last paragraph which related 
to English mortgages. The scope of the section, however, was restricted 
in two ways. Firstly, by the opening clause it was restricted to those 
mortgages only where the power was expressly conferred and, secondly, 
by the penultimate clause, all mortgages where the power was conferred 
before the commencement of the Transfer of Property Act were left 
unaffected by the provisions of the section excepting the last paragraph. 
The result was that all cases, where power was conferred, whether 
expressly or not, but before the commencement of the Transfer of 
Property Act, and all cases where the power was conferred after the 
commencement of the Transfer of Property Act, but not in express 
terms, were excluded from the scope of the section. To the former 
class of cases the Trustees’ and Mortgagees’ Powers Act, 1866, clearly 
applied. The latter class of cases also would have been undoubtedly 
governed by that Act*, but for some reason or other there was also an 
express provision to that effect in the last paragraph of the old section. 
Thus, the result was that the section as it stood in 1882 contained two 
provisions, one in cl. (a) and the other in the last paragraph, both of 
which related to English mortgages which might be executed after the 
commencement of the Transfer of Property Act. Clause (a) applied to 
those English mortgages where the power of sale was expressly conferred 
while the last paragraph related to those English mortgages, where it 
was not so conferred. Again in cases of English mortgages to which 
cl. (a) applied the power of sale was to be exercised according to the 
provisions of the section, while in case of English mortgages to which 
the last paragraph applied the power was to be exercised according to 
the provisions contained in the Trustees’ and Mortgagees’ Powers Act. 

There was difference between the provisions regarding the exercise 
of the power contained in the section and those contained in the 
Trustees’ and Mortgagees’ Powers Act. The provisions in that Act were 
very defective. Moreover, the English law on which they were based 
had also undergone considerable changes, while the provisions of the 
section were borrowed from the new English law as it was contained in 
the Conveyancing and the Law of Property Act, 18S1 (44 & 45 \ict., 
C.41). The Legislature, therefore, at the time of passing the Transfer 
of Property (Amendment) Act of 1929 2 desired that the exercise of the 
power should in all cases be regulated by the provisions of this section. 
To accomplish this the last paragraph was omitted in that year. But 

Note 5 

1. Act XXVIII of 1866. 

2. Act XX of 1929. 
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this alone was not sufficient. The Trustees’ and Mortgagees’ Powers 
Act was not repealed and it would still have controlled the exercise 
of the power in those cases of English mortgages to which the last 
paragraph of the old section formerly applied, i.e., cases where the 
power was not expressly conferred. The repeal of that Act was not 
possible as it dealt with other matters also such as trusts and leases 
besides mortgages. Hence, to find a way out of this difficulty and to 
accomplish the desired result, the Legislature introduced the words : 
“Notwithstanding anything contained in the Trustees’ and Mortgagees’ 
Powers Act, 1866 ” thereby indirectly excluding mortgages from the scope 
of that Act, and bringing all mortgages within the scope of this section. 8 

6. “Any part thereof.” — Under this section a mortgagee is 
entitled to sell a part of the mortgaged property. A legal incident 
of the mortgaged property cannot be considered to come within the 
words “any part thereof” and be sold apart from the property to which 
it is a legal incident. In In re Yates ; Batcheldor v. Yates 1 where there 
was a mortgage of land with things attached to it and the mortgagee 
claimed to sell only the things attached apart from the property itself, 
Bowen, L. J., observed as follows: 


“ But then we have to consider the power of sale which is given 
by the Conveyancing and Law of Property Act of 1881 ; and no 
doubt a serious question arises as to whether or no that power of 
sale, having regard to its special terms, which enable mortgagees 
to break up into lots and to sell in lots the mortgaged property 
or any part thereof, enables a person who takes a mortgage in 
the ordinary form of a free-hold estate on which there are trade 
machinery or fixtures, to sever the fixtures and sell them as if 
they were a part of the mortgaged property. I cannot think that 
that was the intention of the section. I think those who drew it 
intended that what was sold was to be a separable part of the 
mortgaged property in the state in which it juas subjected to the 
mortgage. I cannot believe for a moment that the mortgagee of a 
house could sell the chimneys of the house without selling the rest 
of the house, or could sell the fixtures or mantel pieces in the 
house and say they were part of the house. They are part of the 
house in the sense that they follow the land as a necessary 
concomitant of it in a conveyance of the house, but they are not 
separable parts of the house for the purposes of this section. The 
subject-matter of the particular conveyance or mortgage has, of 
course, to be considered in applying the Act of 1881 . You must see, 
avmg regard to the subject-matter which is mortgaged, what 
• power the term power to sell in part’ really gives you; but when 
a mortgagee gets a workshop with machinery in it, I do not believe 

3 newS t fiflA\ eP ° r - fc ?L the Spe0 'o 1 n < ? ) ^ mittee; CIauses 33 and 34 ( S - 69 proposed 
new s. 69A)„ printed on page 22 (65). v 

Note 6 

WSKWg aw; s gars; ,rt i ? s vss t 

Brooke v. Brooke. (7n re Yates, (1888) 38 Ch D 112, followed.) °°. ‘ 
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that the power enables him to sell the machinery apart from the 
shop, any more than it enables him to sell the chimneys apart 
from the house.” 


7. Default in payment where no time is fixed. — A 

mortgagee does not become entitled to exercise the power of sale 
under this section unless there has been a default in payment of 
the mortgage-money. There cannot be a default in payment of the 
mortgage-money unless it has become due. 1 But the fact that the 
mortgage-money remains unpaid after becoming due, is not necessarily 
a “default in payment of the mortgage-money” within the meaning of 
this section. Where no time is fixed for the payment, there must be a 
demand for payment before there can be said to be a “default” within 
the meaning of this section, though, for purposes of limitation the money 
might become due on the date of the document itself. Where a clause 
in the mortgage-deed provided that “if the Nidhi being in need of the 
principal and interest gives intimation by means of notice to pay off 
the same and I or my heirs fail to pay the principal and interest, the 
Nidhi itself shall sell the aforesaid houses and grounds by public 
auction or private sale under S.G9 of the Transfer of Property Act” 
and the Nidhi sold the property without giving a notice demanding 
the principal and interest, it was held that the Nidhi w ? as not in a 
position to exercise the power of sale because of the initial difficulty of 
making out that there was a default in payment of the mortgage-money. 
In delivering the judgment, Kumarswami Sastri, J., observed : 

“ The amount due for principal is not repayable at any particular 
date. Nor is anything stated as to when it is to be repaid. Under 
these circumstances it seems to me to be clear that until there is a 
demand made for the money, there can be no default in payment 
of the principal sum due. No doubt the fund (Nidhi) could have 
sued the next day for the money or the mortgagor might have 
offered to redeem the next day; but that would not make non¬ 
payment a default within s. G9 of the Transfer of Property Act.” 2 

The same principle will apply where, though a time is fixed for 
payment, the mortgage-money may become due earlier at the option 
of the mortgagee under specified circumstances. In such cases, the mere 
fact that the money has become due earlier is not a default in payment. 
The mortgagee must make a demand for the amount so as to enable 
the mortgagor to realise his position and save his equity of redemption 
if possible. 8 In such cases, it is conceived, therefore, that if a mortgagee 


Note 7 

1. (1888) 38 Ch D 273 (283) : 57 L J Ck 609 : 59 L T 233 : 36 W R (Eng) 513, 
Selivjin v. Gar fit. 

2. (’26) 13 AIR 1926 Mad 841 (844) : 94 Ind Cas860(DB), Purasawalkam Hindu 
Janopakara Sanstha Nidhi Ltd. v. Kuddus Mean Sahib. 

3. (’41) 28 AIR 1941 Bom 339 (342) : ILR (1941) Bom 506 : 198 Ind Cas 474, 
1 Babatniya Mohidin v. Jehangir Dinshaio. (An advertisement of the property for 

sale by public auction, by the mortgagee, without any intimation being given to 
the mortgagor cannot amount to such an appropriate act by the mortgagee as will 
make the mortgage amount immediately payable at his option.) 
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•wants to sell the property for the recovery of the principal money, two 
notices will be necessary, one demanding the payment of mortgage- 
money and the other under cl. (a) of sub-section ( 2 ). 

8. Mortgage-money. — Where a mortgage debt is reduced 
according to the provisions of any law for the time being in force, it 
is the reduced amount that represents the mortgage-money 1 and if the 
mortgagee tries to sell the property for the recovery of more than the 
reduced amount, he can be restrained by an injunction obtained in a 
suit for that purpose. 3 

9. Default in payment of interest only. — There is a 
difference of opinion as to whether the fact that interest amounting to 
Rs. 500 falls into arrears before the principal money becomes due, will 
entitle the mortgagee to exercise his power of sale. According to the 
Court of Lower Burma, 1 a default in payment of interest is a default in 
payment of the “mortgage.money” within the meaning of sub-s. (l) and 
consequently the mortgagee can exercise the power of sale even though 
the principal money has not fallen due. According to the High Court of 
Bombay 3 on the other hand, he cannot exercise such a power before 
both the principal and interest have fallen due. 

10. Power must be expressly conferred. — A mortgagee 
cannot have a power of sale under els. (b) and (c) unless it is expressly 
conferred upon him by the mortgage deed. The words “the mortgagee, 
his heirs, representatives and assigns shall have all the rights, powers, 
remedies and privileges conferred upon the mortgagee by Act TV of 
1882” (i. e., Transfer of Property Act) do not confer the power of sale 
upon the mortgagee. The reason is that s. 69 does not, by itself, 
purport to confer any power upon the mortgagee; it only prescribes 
the procedure for the exercise of the power when it is conferred by the 
mortgage deed. 1 

The power so conferred may be a power to sell by private contract 
or a power to sell by auction . A sale by private treaty, when the power 
to sell is by auction, would'be invalid. 3 But a sale by a private contract 

Note 8 

1. (’39) 26 ALR 1939 Mad 4 (6) ; 182 Ind Cas 672, Govindasavn Naicker v. 
Javanmull Sowcar. (Mortgage debt reduced under Agriculturists Relief Act.) 

2. (’39) 26 AIR 1939 Mad 4 (5) : 182 Ind Cos 672, Govindasami Naicker v. 
Javanmull Sowcar. 

Note 9 

<; 18 > 5 1918 Low Bur 04 (65): 9 Low Bur Rul 106 : 43 Ind Cas 921 (DB), 

A.C. Kundu v. H. Rookonand. (The term ‘mortgage-money’ is defined iu Section 
58 as the principal and interest of which payment is secured; and thus it appears 
that the interest is mortgage-money’ just as rnuoh as principal is. The use of the 

-conjunction and does not imply that.the term ‘mortgage-money’ is applicable to 
principal and interest in combination.) 

pJrbhl^Ad^ 21 B ° m 421 (423) J 64 Ind CaS 834 (DB) ’ Jerup T * ja andCo ‘ v * 

Note 10 

v.£iL A X^ 928 Ba ° 8 128(128): 6 Ran « 184: 110 Ind Cas 00 8, Mata Prasad 
2. (1841) 3 Moo P C 457 (464) : 18 E R 186, Bronard v. Dumaresque. 
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Section 69 where a power to sell either by private contract or by auction is given 

Notes 10-14 is not bad merely because an attempt is not made first to sell by 

auction. 3 

11. “Within the town of Bombay.”—Property situated at 

Mahim within the island of Bombay and within the local limits of the 
original civil jurisdiction of the High Court of Bombay is property 
situated within the town of Bombay within the meaning of this section. 1 

12. Notice requiring payment — Sub-section (2), cl. (a). 

— When a mortgagee desires to exercise his power of sale for recovery 
of the principal money, he cannot do so unless and until he complies 
with the provision as to notice contained in this clause. 1 This does not, 
however, mean that this provision, in any way, affects the power of 
the mortgagee to sell the property or his right to exercise the power 
after he has become entitled to do so under the opening part of sub-s. (l). 
The provision is only a direction with regard to the exercise of the 
power and if a sale is held without a notice under this clause it will 
only afford a ground for damages, if any, to the mortgagor damnified 
by the sale. 2 

13. Whether notice can be waived. — The statutory 
requirement of notice in sub-s. (2), cl. (a) is imperative, 1 not subject to 
a contract to the contrary and cannot be waived by the parties. But if 
a mortgagor, after the sale without a notice under cl. (a), acquiesces in 
the sale, his right to claim damages on the ground of the sale being 
irregular for want of notice will be deemed to have been waived by 
him. 2 

14. “Served on the mortgagor.” — It is the mortgagor on 
whom the notice issued under sub-s. (2), cl. (a) has got to be served. 
Under S. 59A a “mortgagor” includes a person who derives title through 
him. Where, therefore, the mortgagor has sold the equity of redemption, 
the notice has got to be served on the purchaser of the equity of 
redemption. 1 


3. (1857) 118 R R 213 (227): 26 L J Ch 830 : 1 De G & J 535, Davey v. Durrant. 

Note 11 

1. (’99) 23 Bom 348 (358) (DB), Trimbuk v. Bhagwan Das. 

Note 12 

1. (’34) 21 AIR 1934 Mad 644 (645) : 152 Ind Cas 437 (DB), Kamalambal v. 
Purushotam Naidu. 

2. (’88) 11 Mad 201 (203) (DB), Madras Deposit and Benefit Society v. Passanlia. 

Note 13 

1. (’41) 28 AIR 1941 Bom 339 (344) : I L R (1941) Bom 506 : 198 Ind Cas 474, 
Babamiya Mohidinv.Jehangir Dinsliaio. (Three months’ period provided therein 
cannot be curtailed by agreement of parties.) 

2. Sec (1890) 44 Ch D 492 (501) : 38 W R (Eng) 524 : 59 L J Ch 651 : 62 L T 
651, In re Thompson and Holt. 

Note 14 

1. See (1881) 17 Ch D 434 (435, 436) : 29 W R (Eng) 601 : 50 L J Ch 576 : 45. 
L T 38, Hoolc v. Smith. 
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Where the mortgagor is dead, notice should be served upon 
his heirs. 3 

As to the procedure for the service of notices, see s. 102 . 

15. “Three months after such service.” — A sale cannot 
be held unless, after the service of notice upon the mortgagor requiring 
him to pay the principal money, there has been a default in payment 
of it or any part thereof for a period of three months. 1 This period of 
three months, as is clear from the words of the clause itself, is to 
commence from the date of the service of the notice and not from any 
other date which may have been mentioned in the notice and by which 
the payment was required to be made. 2 

Even though the mortgagee cannot sell the property before the 
expiry of three months from the service of notice, there is nothing to 
prohibit him from entering into a contract for the sale of the mortgaged 
property before the expiry of the period. 3 

Though the minimum period of three months is fixed by the 
section, no maximum period has been laid down within which the sale 
ought to be held. In the undermentioned case, 4 however, where a sale was 
held 15 months after the service of notice, it was held that a fresh notice 
ought to have been given before the actual sale. 

16. Sale for arrears of interest — Notice not necessary. 
— Where interest amounting to Rs. 500 is in arrears and remains unpaid 
for three months after becoming due, no notice to the mortgagor is 
necessary before the mortgagee exercises his power of sale. 1 

17. Whether a mortgagee giving notice under cl. (a) of 
sub-section (2) can, before the expiry of three months after 
the service of notice, sell the property for arrears of interest 
under cl. (b). — When the principal has become due and interest 
amounting to Rs. 500 has fallen into arrears and has remained unpaid 
for three months, the mortgagee has a choice of acting either under 
-cl. (a) or cl. (b). But if he chooses to exercise the power under cl. (a) 
and gives a notice as required by that clause, he cannot afterwards 
change his intention, before the expiry of three months from the 
service of notice , and try to sell the property for arrears of interest as 
provided under cl. (b). 1 


Section 69 
Notes 14-17 


2. (1854) 61 E R 775 (777) : 2 Drew 403 : 18 Jur 590 : 2 W R (Eng) 610 : 100 
R R 197, Tracey v. Lawrence. 

Note 15 

1. (’99) 1 Bom L R 273 (276), Doolabhdas v. Chhabildas. 

2. (1908) 2 Ch 20 (23) : 77 L J Ch 581 : 99 L T 187, Barker v. Illingworth. 

3. (1847) 67 E R 1049 (1051) : 5 Hare 598 : 71 R R 249, Major v. Ward. 

4. (’26) 13 AIR 1926 Mad 841 (843): 94 Ind Cos 860 (DB), Purasawalkam Hindu' 
J. S. Nidhi v. Kuddus Mean Sahib. (Per Eumaraswami Sastri, J.) 

Note 16 

1. (’99) 1 Bom L R 273 (275), Doolabhdas v. Chhabildas. 

(’26) 13 AIR 1926 Mad 841 (847) : 94 Ind Cas 860 (DB), Purasawalkam Hindu 
. Janopakara Sanstha Nidhi v. Kuddxts Mean Sahib . 

Note 17 

1. (‘99) 1 Bom L R 273 (275), Doolabhdas v. Chhabildas. 
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Notes 18-19 


18. Sub-section (3). — This clause is intended to protect the 
purchaser from any attack on the ground of any impropriety or 
irregularity in the exercise of the power of sale. It does not say anything 
as to whether the protection will be extended to him even if he had a 
notice of such impropriety or irregularity at the time of the sale. In 
Chhabildas Laloobhai v. Dayal Mowaji, 1 it has been observed by 
Jenkins, C. J., that the section permits a distinction between a purchaser 
with notice and a purchaser without notice of an irregularity and though 
a sale may not be impeachable on the mere ground that the power was 
improperly exercised, this protection does not extend to a case when 
there is the additional ground that the purchaser had notice of the 
improper exercise of the power. In the undermentioned case, 2 it has been 
held by the Madras High Court that when there is fraud there may be 
a cause of action against the purchaser to have the sale declared void or 
to have it set aside on the ground of fraud. 

Though the English law also does not contain any statutory 
provision in this respect, the English decisions are to the same effect. 3 

19. “In professed exercise of such a power.” —In order 
that a purchaser should get an unimpeachable title, the sale must have 
been in professed exercise of the power. When there is no valid mortgage 1 
or the power is not validly conferred, 2 the sale cannot be said to be in 


Note 18 

1. (’04) 6 Bom L R 557 (571) (DB). (Affirmed in 31 Bom 566 (PC).) 

2. (’40) 27 AIR 1940 Mad 903 (904), Govindaswami Naicker v. Pukhraj So wear, 

3. (1888) 38 Ck D 273 (283) : 57 L J Ch 609 : 59 L T 233, Selwyn v. Garfit. 
(1898) 2 Ch 230 (238) : 46 W R (Eng) 668 : 78 L T 708 : 67 L J Ch 548, Life 

Interest and Reversionary Securities Corporation v.Hand in Hand Fired Life 
Insurance Society. 

(1860) 2 L T (N S) 128 (132) : (1860) 2 Gifl 99 : 29 L J Ch 493 : 6 Jur (N S) 391 : 
8 W R (Eng) 270 : 66 E R 43, Jenkins v. Jones. 

(1860) 62 E R 332 (334) : 1 Drew & Sm 143 : 8 W R (Eng) 575, Parkinson v. 
Hanbury. 

(1876) 3 Ch D 600 (603, 604) : 24 W R (Eng) 844 : 45 L J Ch 754, Dicker v. 

Angerstein. (Bona fide purchaser without notice.) 

(1882) 20 Ch D 220 (222) : 51 L J Ch 642 : 30 W R (Eng) 721 : 46 L T 656, 
Warner v. Jacob. 

(1894) 1 Ch 25 (36) : 42 W R (Eng) 66 : 7 R 9 : 63 L .1 Ch 73 : 69 L T 542, 
Bailey v. Barnes. (Purchaser without notice protected.) 

(1883) 49 L T 389 (390): 31 W R (Eng) 461, Bettyes v. Maynard. 

(1857) 118 R R 213 (226) : 1 De & G & J 535 : 26 L J Ch 830, Davey v. Durrani. 
(Purchaser not bound to enquire what steps had been antecedently taken for 
the purpose of promoting the sale.) 

Note 19 

1. (’36) 23 AIR 1936 Bom 94 (97): 161 Ind Cos 374, Harkisandas v. Dwarkadas. 
(Mortgage not valid owing to invalid attestation.) 

2. (’28) 15 AIR 1928 Rang 128 (128): 6 Rang 134 : 110 Ind Cas 698, Mataprasad 
v. Kunnon Devi. (It was held that the words “the mortgagee, his heirs, repre¬ 
sentatives and assigns shall have all the rights, powers, remedies and privileges 
conferred upon the mortgagee by Act IV of 1882" did not confer upon the mortgagee 
power of sale.) 
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the professed exercise of the power and cannot give the purchaser an 
unimpeachable title. 

The words “such a power” do not refer to a power exercised three 
months after the notice ; they refer simply to the power of sale mentioned 
in the opening part of sub-section (l). s 

20. Who can exercise the power. — It is clear from S.59A 
that anybody who derives title through the mortgagee will be entitled 
to exercise the power of sale conferred on the mortgagee. Before the 
insertion of that section in 1929 the question as to who, besides the 
mortgagee, were entitled to exercise the power was determined by 
reference to the deed under which the right was claimed. 1 

In England, S. 106 of the Law of the Property Act, 1925 , expressly 
provides that the power can be exercised by any person for the time 
being entitled to receive and give a discharge for the mortgage-money. 2 
Where an agent is appointed by a mortgagee, his authority is determined 
by the express terms of the deed of his appointment. Thus, where an 
agent was appointed ‘also to sell any real or personal estate’ etc., of 
the principal it was held that the agent had no authority to exercise 
the power of sale under a mortgage. 3 

Where a mortgage is in favour of a firm, one partner alone cannot 
exercise the power. 4 

Where a mortgage is made in favour of two persons jointly to 
secure a loan advanced from a fund to which both of them are jointly 

entitled, the power can, on the death of one of them, be exercised by 
the survivor. 6 


21. Conduct of sale must be bona fide. — The power of 
sale given to the mortgagee is for his benefit and not for the benefit 
of the mortgagor. 1 He has, therefore, a perfect right to hold the sale 
of the property in such manner as he thinks most conducive to his 
benefit. He can for this purpose even impose conditions upon the 
conduct of the sale. 2 The conditions, however, must be such as an 


3. (’88) 11 Mad 201 (203) (DB), Madras Deposit and Benefit Society v. Passanha . 

Note 20 

( .’ 22) 9 AIB MM Mad 390 (891): 45 Mad 774: 69 Ind Cas 407 (DB) N Rama 

Wm* if M v. Official Assignor of Moiras. (Mortgage. Sg potTol 

S’ - of the mortgage - Power of sale also aSgned in the de<£ 

Assignee held entitled to the power.) g ine aeed “ 

2 ('c!^ 0 „ 4 !d 2 e°s 3 21 911,1 UI ' D ° Wm ‘ T - Jenkin * Contras,. 

L proton) ' ( ) Conveyancing Act, 1881, which contained tho 

9iLTi21, *-*•“ c — 

4. (1876) 24 W R (Eng) 695 (696), Warr v. Jones. 

(H B) 871 E mTir^Zl. 1 K * J 333 < 3 E - « 3 « 3 W B (Eng, 331 : 1 


1 . 

2 . 


Note 21 

(1 “ 9) “ LT71 (71) : 58 L J Oh 639, Cotton v. Williams. 

( ) 5 Bom L R 247 (249), Chhabildas Lolloobhoy v. Dayal Mowji. 
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Section 69 
Notes 21-22 


owner will use in the sale of his own property 3 and should not be 
depreciatory. 4 It is also necessary that the mortgagee must act bona, 
fide in the conduct of the sale. 5 Where these elements are present the 
sale is not vitiated even though the highest price has not been obtained. 6 
In Warner v. Jacobf Kay, J., observed, “a mortgagee is, strictly 
speaking, not a trustee of the power of sale. It is a power given to him 
for his own benefit, to enable him the better to realise his mortgage-debt. 
If he exercises it bona fide for that purpose, without corruption or 
collusion with the purchaser, the Court will not interfere, even though 
the sale be very disadvantageous, unless, indeed, the price is so low as 
in itself to be evidence of fraud.” 


22. Effect of sale. —In England the effect of a sale under the 
provision corresponding to this section is to destroy the equity of 
redemption and convey the property to the purchaser free from all 
subsequent encumbrances. 1 In this country the same principle was 
applied in cases before the Act. 2 It is conceived that even under the 


3. (’04) 6 Bom L R 557 (568) (DB), Chabildas Lalloobhai v. Dayal Moioji. 

(1913) 1913 App Cas 299 (311) : 82 L J P C 65 : 108 L T 273 : 29 T L R 305, 

McHugh v. Union Bank of Canada. 

(1889) 58 L J Ch 539 (541): 61 L T 71, Colson v. William*. (His motive in selling 
is not relevant so long as he acts as a prudent man in respect of his own property.) 

4. (’03) 5 Bom L R 247 (249, 250), Chhabildas Lalloobhoy v. Dayal Mowji. (A 
depreciatory condition is one which tends to deter persons from bidding or to deter 
those who do bid from bidding upto so high a figure; and a condition which has 
that tendency, has it because it tends to cripple the rights of a purchaser and put 
a fetter on him; affirmed in 6 Bom L R 557.) 

(1858) 28 L J Ch 132 (137) : 4 Drew 352 : 62 E R 136 : 4 Jur (N S) 1214: 7 W R 
(Eng) 73: 113 R R 395, Falkncr v. Equitable Reversionary Society. (A condition 
of sale entitling the vendor to rescind the contract in case he should be unwilling 
or unable to answer any requisition, is depreciatory in a sense, but not so deprecia¬ 
tory as to be improper being one as a prudent owner would introduce.) 

5. (’07) 31 Bom 566 (583) : 34 Ind App 179 (PC), Chabildas Lallubhai v. Dayal 
Mowji. (Appeal from 6 Bom L R 557—Mortgagee not acting bona fide— Sale set 
aside.) 

(1888) 40 Ch D 395 (411) : 37 W R (Eng) 196 : 58 L J Ch 185 : 60 L T 121, 
Farrar v. Farrars Ltd. 

6. (1888) 40 Ch D 395 (411) : 37 W R (Eng) 196 : 58 L ^ Ch 185 : 60 L T 121, 
Farrar v. Farrars Ltd. 

(’12) 13 Ind Cas 261 (264) (PC), Haddington Island Quarry Co., Ltd. v. Alden 
Wesley. 

(1935) 152 L T 390 (392) : 1935 Ch 310 : 104 L .1 Ch 201, Waring (Lord) v. 
London c£ Manchester Assurance Co. Ltd. 

(’33) 20 AIR 1933 Mad 736 (741, 742) : 145 Ind Cas 1023 (DB), Pichai Moidcen 
v. Chathurbuja Das Kushal Das & Sons. 

7. (1882) 20 Ch D 220 (224) : 30 W R (Eng) 721 : 51 L J Ch 642 : 46 L T 656. 


Note 22 


1. The Law of Property Act, 1925 (15 Geo. V, Ch. 20) S. 104 (1). 

(1935) 152 L T 390 (391) : (1935) Ch 310 : 104 L J Ch 201, Waring (Lord) v. 
London <0 Manclicstor Assurance Co. Ltd. 

(1922) 2 Ch 449 (463) : 91 L J Ch 216 : 127 L T 357, Belton v. Bass Hatch/fe 


and Gretton Ltd. 

1900) 2 Ch 211 (215, 216) : 48 W R (Eng) 697 : 69 L J Ch o93 : 83 L T 148, 
Born v. Turner. (Property passes to the purchaser with all its legal incidents.) 

(’80) 5 Cal 198 (211) : 6 Ind App 145, Kishendatt Ram v. Mumtaz Ali Khan. 
(Obiter.) 
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present section the effect of a sale would be the same. The subsequent Section 69 
mortgagee would be entitled to the surplus, if any, remaining out of the Notes 22-2i 
proceeds of the sale after payment to the vendor-mortgagee the amount 
due to him. 3 


23. “Improper or irregular exercise of the power.’’ — 
It was held in some cases 1 in England that the Court will consider the 
exercise of a power of sale improper, if it is exercised, not for the 
purpose of getting the money which is due on the mortgage, but for 
some indirect purpose. But in cases decided later, it has been held that 
the duty of the mortgagee is to conduct the sale properly and sell at a 
fair value and if he observes this, the sale cannot be attacked by 
looking to the motive of the mortgagee in selling the property. 2 

A sale under a depreciatory condition 3 or before the mortgagee 
became entitled to exercise the power 4 or without serving a notice on 
the mortgagor under sub-s. ( 2 ), cl. (a), when the property is to be sold 
for recovery of the principal 5 is an improper or an irregular exercise 
of the power. 


A solicitor took a mortgage from his client. There was a power of 
sale but it was given in an unusual form and in a general manner. The 
mortgagee-solicitor sold the property under the power without a notice 
to the mortgagor (as it was not necessary under the mortgage.deed). 
It was held that the mortgagor had a right to be informed what the 
terms were upon which the estate could be sold and that the absence 
of such information made the sale improper. 0 

After the property was duly advertised for sale, the mortgagee 
verbally agreed with the mortgagor to postpone the sale for four days; 
but in contravention to this agreement sold the property on the originally 
advertised day. It was held that the verbal agreement was not for an 
extension of the time for the performance of the mortgagor’s promise 
to pay the mortgage debt as fixed in the deed, but an agreement to 
refrain from exercising, for a stated period, the right of sale arising from 


3. (1885) 29 Ch D 954 (962) : 33 W R (Eng) 916 : 54 L J Ch 1031 : 53 L T 442, 
West London Commercial Bank v. Reliance Permanent Building Society. 


Note 23 

1; ( 188J ) 18 Ch D 449 (459, 461, 463) : 51 L J Ch 46 : 45 L T 500 : 30 W R 
(Eng) 446, Cockburn v. Edwards. 

(’1886) 33 Ch D 111 (123) : 55 L J Ch 899 : 55 L T 333 : 34 W R (Eng) 689 
Pooley's Trustee v, Whetham. 

2. (1922) 2 Ch 449 (466) : 91 L J Ch 216: 127 L T 357, Belton v. Bass Ratcliffe 
and Qretton Ltd. 


(1889) 81 L T 71 (72): 68 L J Ch 639, Colson v. Williams. 

3. ( 04) 6 Bom L R 557 (670) (DB), Chabildas v. Dayal Mowji. 

4. ('26) 13 AIR 1926 Mad 841 (844, 848) : 94 Ind Cas 860 (DB), Purasawalkan 
Hindu Janopakara Sanstha Nidhi Ltd. v. Kuddus Mean Sahib. 

201 ( , 203) (DB) * Madras Deposit and Benefit Society v. Passanha 
(1881) 17 Ch D 434 (436): 50 L J Ch 576 : 45 L T 38 : 29 W R (Eng) 601 
Hook v. Smith. v ^ 


6. (1881) 18 Ch D 449 (456) : 61 L J Ch 46 : 45 L T 500 : 30 W R (Eng) 446 
Cockburn v. Edwards. ^ ’ 

(1884) 51 L T 191 (193) : 53 L J Ch 968, Croddock v. Rogers. 
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Notes 23-25 


non-performance. It was merely the expression of an intention, a “mere 
naked promise” not enforceable in law. And further as the mortgagor 
was found not prevented by any act of the mortgagee from paying within 
time (i. e., on the advertised day of sale) the power of sale could not 
be said to have been exercised in an improper or irregular manner." 

It has been held in the undermentioned case,* that even where 
there is no valid power of sale at all, a sale in the professed exercise of 
the power would not be void, but only an irregular one governed by 
sub-s. (3) of the section. It is submitted that this view is not correct. 
The words “in the professed exercise of ‘such' a power,” mean a power 
validly given under els. (a), (b) and (c) of sub-s. (l). Where a power of 
sale cannot be validly conferred at all, the professed exercise of such a 
power cannot bring the case under sub-s. (3). 

24. Mortgagor’s right to claim damages_In order to be 

entitled to damages under sub-s. (3) the mortgagor must have been 
damnified by an unauthorised or improper or an irregular exercise of 
the power of sale. 1 In Ramkrislina Mudali v. Off icial Assignee 2 the 
mortgagee had two separate mortgages over the same property. The 
power of sale was conferred in the first mortgage obly. The mortgagee 
exercised the power of sale for the debt covered by both the mortgages. 
It was contended that, as the power was exercised in respect of a debt 
not covered by the power, the whole sale must be set aside. The Court, 
however, declined to do so and held that the mortgagor can have his 
remedy in damages if he can show that he has been in any way 
damnified by the exercise of the power. 

If the mortgagor is damnified by an action of the auctioneer 
appointed by the mortgagee, the mortgagor can claim damages from 
the mortgagee. 3 

25. Lis pendens. — A sale held in exercise of the power is not 
affected by the doctrine of Us pendens even though it is held after the 
mortgagor has instituted a suit for redemption. The reason is that a 
mortgagor who has given under that mortgage an express power of sale 
cannot by starting a suit for redemption derogate from that which he 


7. (’99) 23 Bom 34$ (357) (DB), Trimbuk v. Bagwandas. 

[See also (1879) 5 Q B D 409 (412) : 28 W R (Eng) 901 : 49 L J Q B 663 : 42 
L T 719, Williams v. Stern. (Mortgagee apprehended a danger to hi3 security 
and hence sold the property before the end of the week during which he had 
agreed not to exercise the power—Such agreement is not waiver of the right.)] 

8. (’09) 4 Ind Cas 755 (757) : 1909 Upp Bur Rul 5, Mi Nan Mya v. Nga Hmi. 

(Power conferred on simple mortgagee.) 

[Sec also (’28) 15 A I R 1928 Rang 128 (128) : 6 Rang 134 : 110 Ind Cas 698, 
Mala Prasad v. Kunnon Devi.] 

Note 24 

1. (’09) 4 Ind Cas 755 (756) : 1909 Upp Bur Rul 5, Mi Nan Mya v. Nga Hmi. 

2. (’22) 9 AIR 1922 Mad 390 (391): 45 Mad 774 : 69 Ind Cas 407 (DB). 

3. (1889) 43 Ch D 191 (194) : 38 W R (Eng) 323 : 59 L J Ch 164 : 62 L T 18 : 

54 J P 486, Tomlin v. Luce. 
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has in express terms conferred upon the mortgagee. 1 Section 69 

If a preliminary decree for redemption has been obtained, then the Notes 25-26> 
power cannot be exercised without the leave of the Court, as it prejudices 
the rights given to the mortgagor by the Court. 2 The power, however, 
is not extinguished, but only suspended, and if exercised without the 
leave of the Court, the question whether the purchaser will get a good 
title or not will depend on the question whether the purchaser has taken 
it with notice of the want of leave. 8 

The validity of a sale is not affected by an attachment of the 
property by a third party, whether such attachment is effected either 
before or after the mortgagee became entitled to the exercise of the 
power. 4 


26. Stopping of sale. — The mortgagor has got a right, which 
can be exercised up to the moment of sale, to pay up the mortgage 
amount and stop the sale. 1 The mortgagee cannot refuse the payment 
and proceed to exercise the power. 2 A sale held notwithstanding a valid 
tender of the mortgage-money will be set aside. 3 

The mortgagor may also obtain an injunction from the Court 
restraining the mortgagee from holding the sale, 3 ® provided, in cases 
where the mortgage amount has fallen due, he pays into Court the 
amount due to the mortgagee. 4 

Where a mortgagee is exercising his power under cl. (b) of sub-s. ( 2 ) 
the mortgagor must pay all the interest that is due up to the date of 
sale. If he pays less the mortgagee is justified in refusing to accept it. 6 

Note 25 

1. (’22) 9 AIR 1922 Mad 390 (391): 45 Mad 774 : 69 Ind Cas 407 (DB), M. Rama -- 
krishna Mtidali v. Official Assignee, Madras. 

(1859) 7 W R (Eng) 213 (214): 113 R R 1005, Adams v. Scott. 

[See also (1821) 56 E R 992 (992) : 6 Madd 10, Annon .) 

2. (1903) 1 Ch 857 (862) : 51 W R (Eng) 585 : 88 L T 458 : 72 L J Ch 764 : 19 
T L R 384, Stevens v. Theatres Ltd. 

3. (1903) 1 Oh 857 (864) : 51 W R (Eng) 585 : 88 L T 456 : 72 L J Ch 764 : 19 
T L R 334, Stevens v. Theatres Ltd. 

4. (’75) 1875 Pun Re No. 66, Lakha v. Sobha. 

Note 26 

1. (’99) 23 Bom 348 (356) (DB), Trimbuk v. Bagwandas, 

2* (1852) 51 E R 759 (762) : 16 Beav 212 : 16 Jur 1005 : 96 R R 105, Rhodes v 
Buckland. 


3 * (1 ® 6 2 2 X L T <» S) 128 (131) : 2 GiS 99 : 29 L J Ch 493 : 6 Jur (N s) 391 : 8 

V R (Eng)1.270 : 128 R R 41, Jenkins v. Jones. (The purchaser had seen the 
tender by the mortgagor.) 

3a. (’41) 28 AIR 1941 Born 339 (344): I L R (1941) Bom 506 : 198 Ind Cas 474 
JJabamtya Mohidin v. Jehangir Dinshaw. ' 

4. U883) 24 Ch D 289 (296) : 82 W K (Eng) 43 : 63 L J Ch 345 : 49 L T 821 
Macleod v. Jones. 9 


(IS tl T h T nJ 9 i 0 n!??i 4 2o\ 31 W R (Eng) 861: 48 L T 449 - Hickson v. Darlow. 

° h 105 (108) : 90 R R 743 * Whiteioorth v. Rhodes. 

Virf AI w 1942 ?« m 46 (47) : 1 L R (1942) Bom 83 : 198 Ina Cas 646, Mulrai 
V*rj% v. Nammal Pratapmal. J 

5. ('99) 1 Bom L B 273 (276), Doolabhdu v. ChhabMas. 
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In all cases the mortgagor must pay the costs of the sale also 
except where they cannot be ascertained. 6 

26a. Postponement of sale. — A power to sell necessarily 
includes the power to postpone the sale. Where the sale is by auction 
and it is found that the highest bid is very inadequate, the mortgagee 
may postpone the sale. 1 

27. Who can purchase. — A mortgagee exercising his power 
of sale cannot purchase the property in his own name or in the name of 
any body else. 1 Nor can he sell it to any one employed by him to conduct 
the sale. 2 The reason why the mortgagee cannot purchase it himself is 
that ‘a sale by a person to himself is not really a sale at all, and a power 
of sale does not authorise the donee of the power to take the property 
subject to it at a price fixed by himself, even though such price be the 
full value of the property. Such a transaction is not an exercise of the 
power, and interposition of a trustee, although it gets over the difficulty, 
does not affect the substance of the transaction.’ 3 

A sale by a person to a corporation of w’hich he is a member is not, 
either in form or in substance, a sale by a person to himself. Hence a 
sale by a member of a corporation to the corporation itself is in every 
sense a valid sale. 4 Similarly, where property is sold at a fair and good 
price and the mortgagee himself advances to the purchaser the purchase 
money on taking from him the same property as a security for such 

6. (’99) 1 Bom L R 273 (276), Doolabhdas v. Chhabildas. 

(1860) 2 L T (N S) 128 (131) : 2 Giff 99 : 29 L J Cli 493 : 6 Jur (N S) 391 : 8 W R 
(Eng) 270 : 128 R R 41, Jenkins v. Jones. 

Note 26a 

1. (’42) 29 AIR 1942 Bom 46 (49) : ILR (1942) Bom 83: 198 Ind Cas 646, Mulraj 
Yirji v. Nainmal Pratapmal. 

Note 27 

1. (’29) 16 AIR 1929 Bom 24 (26) : 113 Ind Cas 313, Vallabli Das Mulji v.Pran- 
shankar Narbhe Shankar. (Mortgagee purchasing the property in the name of 
another.) 

(1879) 4 App Cas 391 (404) : 27 W R (Eng) 8S9 : 40 L T 697, National Bank of 
Australasia v. United Hand-in-Hand Etc., Co. (Benami purchase.) 

(’42) 29 AIR 1942 Bom 46 (49) : I L R (1942) Bom 83 : 198 Ind Cas 646, Mulraj 
Virji v. Nainmal Pratapmal. 

[See also (1817) 17 R R 62 (66) : 3 Mer 200 : 36 E R 77, Downes v. Grazebrook.'] 

2. (1888) 40 Ch D 395 (409) : 37 W R (Eng) 196 : 58 L J Ch 185 : 60 L T 121, 
Farrar v. Farrars Ltd. 

(1903) 2 Ch 647 (653) : 52 W R (Eng) 122 : 72 L J Ch 751 : 89 L J 92:19 T L R 
596, Hodson v. Deans. 

(1882) 21 Ch D 857 (860) : 30 W R (Eng) 795 : 51 L J Ch 594 : 46 L T 882, 
Martinson v. Clowes. 

[See also (1849) 1 Mac & G 488 (494) : 2 H & Tw 140 : 19 L J Ch 89:14 Jur 49, 
Re Bloye's Trust. (Solicitor appointed to conduct the sale is as disabled as the 

trustee himself.)) 

3. (1888) 40 Ch D 395 (409) : 37 W R (Eng) 196 : 58 L J Ch 185 : 60 L T 121, 
Farrar v. Farrars Ltd. 

4. (1883) 40 Ch D 395 (409, 410) : 37 W R (Eng) 196 : 58 L J Ch 185 : 60 L T 
121, Farrar v. Farras Ltd. 
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amount, it is not a sale by the mortgagee to himself and is therefore 
valid. 8 

A subsequent mortgagee can purchase the property when sold by 
the prior mortgagee. 6 

A mortgagee can sell the property to one of the co-mortgagors. 7 

A receiver cannot purchase the property without getting a discharge 
from his position, as receiver, or without obtaining a leave of the Court. 8 

A mortgagor himself can purchase the property but in such a case 
the property in his hands will continue to be subject to subsequent 
encumbrances. 9 


Section 69 
Notes 27-28 


28. Effect of purchase by mortgagee himself.—A purchase 
by the mortgagee himself in the exercise of his power of sale is invalid. 1 
The mortgagee retains, notwithstanding the purchase, the character of a 
mortgagee: his power of sale is not extinguished and if he again sells 
the property in the exercise of his power, the purchaser gets a good title. 3 
In Henderson v. Astwood , 3 the mortgagee sold the property by auction 
in 1887 and purchased it himself through E. In 1690, when he wanted to 
sell the property as an owner he found that the sale of 1887 was 
inoperative and he still retained the character of a mortgagee. He, 
therefore, sold the property again in 1890 in the capacity of a mortgagee 
purporting to exercise the power of sale. When, in appeal, it was 


5. (1857) 1 De G & J 535 (560) : 26 L J Ch 830: 118 R R 213, Davey v. Durrant. 
<1922) 2 Ch 449 (462):91 L J Ch 216 :127 L T 357, Belton v. Bass, Ratcliffe and 
Gretton Ltd. 

<1868) 4 Q B 97 (108) : 17 W R (Eng) 280 : 38 L J Q B 57: 19 L T 448, Thurlow 
v. Macke son, 

€. (1865) 12 L T (NS) 446 (All), Kirkwood v. Thompson. (A subsequent mortgagee 
is not a trustee for mortgagor and'hence the rule that a trustee cannot purchase 
the trust property does not apply to him—Confirmed in appeal in (1865) 12 LT 811.) 
<1879) 5 Cal 198 (211) : 6 Ind App 145 (PC), Kishen Datt Ram v. Mumtae Ali 
Khan. (Obiter.) 

(1865) 11 L T (NS) 645 (646) : 2 De G J & Sm 468: 34 L J Ch 257 : 13 W R (Eng) 
374:11 Jur (NS) 99 ,Shaw\.Bunny. (Subsequent mortgagee gets an absolute title 
as any stranger would have got.) 

7. (1896) 1 Ch 762 (770) : 44 W R (Eng) 454 : 65 L J Ch 465 : 74 L T 599, 
Kennedy v. De Trafford. (Mortgagee is entitled to sell to anybody who can buy, 
provided, of course, that he deals fairly and properly in the ordinary way.) 

8. (1907) 2 Ch 292 (295) : 23 T L R 660 : 76 L J Ch 614:97 L T 279, Nugent v. 
Nugent, 

9. (’06) 5 Cal L Jour 95 (98) (DB), Bhaja Chawdhury v. Chunilal. 

(1856) 25 L J Ch 734 (736) : 6 De G M <fc G 638 : 3 Jur (NS) 169 : 5 W R (Eng) 
188 : 26 L J Ch 128, Otter v. (Lord) Vaux. 

Note 28 

1. (*29) 16 AIR 1929 Bom 24 (25): 113 Ind Cas 313, VaUabhdas Mulji v. Pran- 
shankar Narbheshankar. 

(1869) 20 L T 853 (354): 17 W R (Eng) 547, Wolff v. V under see. 

(1894) 1894 App Cas 150 (158) : 6 R 450, Henderson v. Astivood. 

<’42) 29 AIR 1942 Bom 46 (49): ILR (1942) Bom 83 : 198 Ind Cas 646, Mulraj. 
v. Nainmal Pratap Mai. 

2. (1894) 1894 App Cas 150 (162) : 6 R 450, Henderson v, Astwood. 

3. (1894) 1894 App Cas 150 (162) : 6 R 450. 
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Section 69 contended that the power of sale was destroyed or exhausted by the- 

Notes 28-30 ineffectual attempt to exercise it in 1887, it was held that the proposition 

on which the above contention was based was not founded on any 
principle and ‘‘after the case of Topliam v. Duke of Portland , 4 it was 
impossible to maintain that a power was extinguished by act done, 
apparently in execution of the power, hut in reality in fraud of it.” 

29. Position of the purchaser. — Though it is the mortgagee 
who sells the property, the purchaser does not get the rights of the 
mortgagee only. He acquires such title as the mortgagor possessed at 
the date of mortgage. 1 His rights to the property come into existence 
for the first time on his purchase and he cannot be said to derive his 
title through the mortgagee. 2 

30. Sub-section (4). — This sub-section provides that the sale 
proceeds shall, after the discharge of the prior encumbrances, if any, he 
held by the mortgagee “in trust to be applied by him,” firstly , to the 
payment of costs, etc., incident to the sale, 1 and, secondly , to the 
satisfaction of mortgage-money, and costs, and other money due to the 
mortgagee, and that the residue shall be paid to the person entitled to 
the mortgaged property, etc. la It has been held that the words “in trust 
to be applied by him” are not restricted to the cases referred to as 
firstly and secondly but also to the residue, and that such residue,, 
therefore, l)ears the character of trust money in the hands of the 
mortgagee. 2 

In England, if such money remained in the hands of the mortgagee 
lie is liable to pay interest on it. 3 If a mortgagee is in doubt or does not 
find a person who is entitled to it, it is his duty to deposit the money 
into Court. 4 

If the sale proceeds are found insufficient to satisfy the mortgage- 
debt the mortgagee can bring a suit against the mortgagor for recovery 

4. (1869) 5 Ch App 40 : 39 L J Ch 259 : 22 L T 847 : 18 W R (Eng) 235. 

Note 29 

1. (’86) 10 Bom 49 (56) (DB), Purmanand Das Jixcandas v. Jamnabai. 

2. (’01) 26 Bom 82 (87) : 3 Bom L R 456 (DB), Chiiabildas v. Mowji. 

Note 30 

1. See also (1913) 1913 App Cas 299 (312) :82 L J P C 65:108 L T 273: 29 T L K 
305, McHugh v. Union Bank of Canada. (Case of mortgage of moveables.) 

(1827) 38 E R 647 (648) : 3 Russ 458 : 27 R R 108, Ellison v. Wright. 
la. (’42) 29 AIR 1942 Mad 232 (236): ILR (1942) Mad 287 :201 Ind Cas 62 (DB), 
Paramanand Doss Chata Doss <£ sons v. Nannulal Kanji. 

2. (’18) 5 AIR 1918 Mad 1111 (1113) : 40 Mad 767 : 38 Ind Cas 986 ( (DB), 
Pichu Vadhiar v. Secretary of State. 

This is so in England; also see (1839) 8 L J Ch 139, Gouthxvaitc v. Rippon. 

[See also (1887) 35 Ch D 544 (549): 35 W R (Eng) 645 : 56 L J Ch 745: 56 LT 
848, Charles v. Jones.] 

3. (1687) 35 Ch D 544 (550) : 35 W R (Eng) 645: 56 L J Ch 745 : 56 L T 848, 
Charles v. Joxies. 

[See (1855) 25 L J Ch 29 (30) : 3 Drew 3 : 4 W R (Eng) 30, Matheson v. Clark . 
(Under the particular circumstances it was not allowed.)] 

4. (1886) 35 Ch D 544 (550) :35 W R (Eng) 645 : 56 L J Ch 745 : 56 L T 848 r 
Charles v. Jones. 
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of the remaining amount. 5 But if the power has been improperly Section 69 
exercised, it has been held, following the rule of English law, that it is Note 30 
not open to the mortgagee, who has put it out of his power to allow the 
mortgagor to redeem, to sue the mortgagor for recovering the balance 
of the mortgage-money. 6 


16 9A. (1) A mortgagee having the right to 

Appointment of exercisea power of sale under section 69 
receiver. shall, subject to the provisions of sub¬ 

section (2), be entitled to appoint, by writing signed 
by him or on his behalf, a receiver of the income of 
the mortgaged property or any part thereof. 

(2) Any person who has been named in the 
mortgage-deed and is willing and able to act as 
receiver may be appointed by the mortgagee. 

If no person has been so named, or if all persons 
named are unable or unwilling to act, or are dead, the 
mortgagee may appoint any person to whose appoint¬ 
ment the mortgagor agrees; failing such agreement, 
the mortgagee shall be entitled to apply to the Court 
for the appointment of a receiver, and any person 
appointed by the Court shall be deemed to have been 
duly appointed by the mortgagee. 

A receiver may at any time be removed by 
writing signed by or on behalf of the mortgagee and 
the mortgagor, or by the Court on application made 
by either party and on due cause shown. 

A vacancy in the office of receiver may be filled 
in accordance with the provisions of this sub-section. 


(3) A receiver appointed under the powers 
conferred by this section shall be deemed to be the 
agent of the mortgagor; and the mortgagor shall be 
solely responsible for the receiver’s acts or defaults, 
unless the mortgage-deed otherwise provides or unless 
such acts or defaults are due to the improper inter¬ 
vention of the mortgagee. 


S. S" (’85) 11 Mad 201 (203) (DB), Madras Deposit and Benefit Society 
assanha. (Thia point is not a decision of the Court — But the suit was 1 
wrorory of the remaining amount and no objection was taken to the suit on tt 

18 ft Mad 841 ( 846 » 848, 849) : 94 Ind Cas 860 (DB), Purai 

walkam Hindu J. S. Nidhi v. -Kuddua Mean Sahib. 


Section 69A 
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(4) The receiver shall have power to demand and 
recover all the income of which he is appointed 
receiver, by suit, execution or otherwise, in the name 
either of the mortgagor or of the mortgagee to the 
full extent of the interest which the mortgagor could 
dispose of, and to give valid receipts accordingly for 
the same, and to exercise any powers which may have 
been delegated to him by the mortgagee in accordance 
with the provisions of this section. 

(5) A person paying money to the receiver shall 
not be concerned to inquire if the appointment of the 
receiver was valid or not. 

(6) The receiver shall be entitled to retain out of 
any money received by him, for his remuneration, 
and in satisfaction of all costs, charges and expenses 
incurred by him as receiver, a commission at such 
rate not exceeding five per cent, on the gross amount 
of all money received as is specified in his appoint¬ 
ment, and, if no rate is so specified, then at the rate 
of five per cent, on that gross amount, or at such other 
rate as the Court thinks fit to allow, on application 
made by him for that purpose. 

(7) The receiver shall, if so directed in writing 
by the mortgagee, insure to the extent, if any, to 
which the mortgagee might have insured, and keep 
insured against loss or damage by fire, out of the 
money received by him, the mortgaged property or 
any part thereof being of an insurable nature. 

(8) Subject to the provisions of this Act as to 
the application of insurance money, the receiver 
shall apply all money received by him as follows, 
namely:— 

(i) in discharge of all rents, taxes, land revenue, 

rates and outgoings whatever affecting the 
mortgaged property; 

(ii) in keeping down all annual sums or other 

payments, and the interest on all principal 
sums, having priority to the mortgage in 
right whereof he is receiver; 
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(Hi) in payment of his commission, and of the 
premiums on fire, life or other insurances, 
if any, properly payable under the mort¬ 
gage-deed or under this Act, and the cost 
of executing necessary or proper repairs 
directed in writing by the mortgagee; 

(iv) in payment of the interest falling due under 
the mortgage; 

(v) in or towards discharge of the principal 
money, if so directed in writing by the 
mortgagee; 

and shall pay the residue, if any, of the money received 
by him to the person who, but for the possession of 
the receiver, would have been entitled to receive the 
income of which he is appointed receiver, or who is 
otherwise entitled to the mortgaged property. 

(9) The provisions of sub-section (1) apply only if 
and as far as a contrary intention is not expressed in 
the mortgage-deed; and the provisions of sub-sections 
(3) to (8) inclusive may be varied or extended by the 
mortgage-deed, and, as so varied or extended, shall, as 
far as may be, operate in like manner and with all 
the like incidents, effects and consequences, as if such 
variations or extensions were contained in the said 
sub-sections. 

(10) Application may be made, without the insti¬ 
tution of a suit, to the Court for its opinion, advice 
or direction on any present question respecting the 
management or administration of the mortgaged 
property, other than questions of difficulty or impor¬ 
tance not proper in the opinion of the Court for 
summary disposal. A copy of such application shall 
be served upon, and the hearing thereof may be 
attended by, such of the persons interested in the 
application as the Court may think fit. 

The costs of every application under this sub¬ 
section shall be in the discretion of the Court. 

(11) In this section, “the Court” means the Court 
which would have jurisdiction in a suit to enforce the 
mortgage.] 

a. Section 69A was inserted by Section 35 of the Transfer of Property (Amend. 

ment) Act, 1929 (XX of 1929). ^ ' 
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Note 1 


Synopsis 


1. Analogous law. i 

2. History and scope of the section. 

3. Section not retrospective. 

4. Mortgage by company — Ap¬ 

pointment of receiver by mort¬ 
gagee after winding up of 
company—Effect. 1 

5. Procedure of appointment (sub¬ 

section (2)). I 

6. Receiver to be an agent of mort¬ 

gagor (sub-section (3)). 


7. Power to take legal proceedings 

(sub-section (4)). 

8. Payer need not inquire (sub¬ 

section (5)). 

9. Receiver’s commission (sub¬ 

section (6)). 

10. Right of insurance (sub-section 

(7)). 

11. Mode of application of money 

(sub-section (8)). 

12. Advice of Court (sub-section 

( 10 )). 

13. “The Court’’ (sub-section (11)). 


Other Topics (Miscellaneous) 


Position of receiver. See Note 6. 

Powers of receiver as to application of 
income. See Notes 10 and 11. 


Powers of receiver as to recovery of 
income. See Note 7. 

AVho may be appointed receiver. See 
Note 5. 


1. Analogous law —The provisions of sub-ss. (l) and ( 3 ) to (8) 
correspond to Ss. 101 (l) (iii) and 109 of the English Law of Property Act, 
1925 1 which run as follows : 

"101. (1) (iii) A power, when the mortgage money has become due, to 
appoint a receiver of the income of the mortgaged property, or any part 
thereof; or, if the mortgaged property consists of an interest in income, or of a 
rent-charge or an annual or other periodical sum, a receiver of that projierty or 
any part thereof.” 

"109. (1) A mortgagee entitled to appoint a receiver under the power in that 
behalf conferred by this Act shall noI appoint a receiver until he has become 
entitled to exercise the power of sale conferred by this Act, but may then, 
by writing under his hand, appoint such person as he thinks fit to be receiver. 

(2) A receiver appointed under the powers conferred by this Act, or any 
enactment replaced by this Act, shall be deemed to be the agent of the 
mortgagor; and the mortgagor shall be solely responsible for the receiver’s acts 
or defaults unless the mortgage deed otherwise provides. 

(3) The receiver shall have power to demand and recover all the income of 
which he is appointed receiver, by action, distress, or otherwise, in the name 
either of the mortgagor or of the mortgagee, to the full extent of the estate or 
interest which the mortgagor could dispose of, and to give effectual receipts 
accordingly for the same, and to exercise any powers which may have been 
delegated to him by the mortgagee pursuant to this Act. 

(4) A person paying money to the receiver shall not be concerned to inquire 
whether any case has happened to authorise the receiver to act. 

(5) The receiver may be removed, and a new receiver may be appointed, 
from time to time by the mortgagee by writing under his hand. 

(6) The receiver shall be entitled to retain out of any money received by 
him, for his remuneration, and in satisfaction of all costs, charges, and 
expenses incurred by him as receiver, a commission at such rate, not exceeding 
five per centum on the gross amount of all money received, as is specified in 
his appointment, and if no rate is so specified, then at the rate of five per 


Section 69A — Note 1 

I. Law of Property Act, 1925 (15 Geo. V, Ch. 20.) 
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' -centum on that gross amount, or at such other rate as the Court thinks fit to 
allow, on application made by him for that purpose. 

(7) The receiver shall, if so directed in writing by the mortgagee, insure 
to the extent, if any, to which the mortgagee might have insured and keep 
Insured against loss or damage by fire, out of the money received by him, any 
building, effects, or property comprised in the mortgage, whether affixed to 
the freehold or not, being of an insurable nature. 

(8) Subject to the provisions of this Act as to the application of insurance 
money, the receiver shall apply all money received by him as follows, namely : 

(i) in discharge of all rents, taxes, rates, and outgoings whatever affecting 
the mortgaged property; and 

(ii) in keeping down all annual sums or other payments, and the interest 
on all principal sums, having priority to the mortgage in right 
whereof he is receiver; and 

<iii) in payment of his commission, and of the premiums on fire, life, or 
other insurances, if any, properly payable under the mortgage deed 
or under this Act, and the cost of executing necessary or proper 
repairs directed in writing by the mortgagee; and 

(iv) in payment of the interest accruing due in respect of any principal 
money due under the mortgage; and 

(v) in or towards discharge of the principal money if so directed in writing 
by the mortgagee *, 

und shall pay the residue, if any, of the money received by him to the person 
who, but for the possession of the receiver, would have been entitled to receive 
the income of which he is appointed receiver, or who is otherwise entitled to 
the mortgaged property.” 

Sub-section (2) with some variations corresponds to Ss. 12 and 15 
of the Trustees’ and Mortgagees’ Powers Act (XXVIII of 1866 ) which 
min as follows: 

"12. Any person entitled to appoint or obtain "the appointment of a receiver 
as aforesaid may, from time to time, if any person or persons has or have 
been named in the deed of charge for that purpose, appoint such person or 
any one of such persons to be receiver, or if no person be so named, then may, 
by writing delivered to the person or any one of the persons entitled to the 
property subject to the charge, or affixed on some conspicuous part of the 
property, require such last-mentioned person or persons to appoint a fit and 
proper person as receiver, and if no such appointment be made within ten 
days after such requisition, then may in writing appoint any person he may 
think fit. 

• No person shall be ineligible for the office of receiver merely because he is 
•-an officer of the High Court.” 

"15. Every receiver appointed as aforesaid may be removed by the like 
authority, or on the like requisition as before provided with respect to the 
original appointment of a receiver, and new receivers may be appointed from 
* • time to time.” 

Sub-section (9) closely follows sub-s. (l) (ii) of s. 19 of the English 
Conveyancing and Law of Property Act, 1881 * which is as follows : 

"S.19(1) (ii). A power, at any time after the date of mortgage deed, to insure 
and keep insured against loss or damage by fire any buildmg, or any effects or 
property of an insurable nature, whether affixed to the freehold or not, being 

2 . Conveyancing and Law of Property Act, 1881 (44 k 45 Viet., 0. 41.) 
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or forming part of the mortgaged property, and the premiums paid for any 
such insurance shall be a charge on the mortgaged property, in addition to the 

mortgage-money, and with the same priority, and with interest at the same 
rate, as the mortgage-money 

This sub-section is not incorporated in the present English Law 
of Property Act, 1925. In this respect, therefore, there is a difference 
between the Indian law and the present English law. 

Sub-section do) is analogous to s. 34 of the Indian Trusts Act, II 
of 1 S 82 , which runs as follows : 

"34. Any trustee may, without instituting a suit, apply by petition to a 
principal Civil Court of original jurisdiction for its opinion, advice or direction 
on any present questions respecting the management or administration of the 
trust property other than questions of detail, difficulty or importance, not 
proper in the opinion of the Court for summary disposal. 

A copy of such petition shall be served upon, and the hearing thereof may 

be attended by, such of the persons interested in the application as the Court 
thinks fit. 

The trustee stating in good faith the facts in such petition and acting upon 
the opinion, advice or direction given by the Court shall be deemed, so far as 
regards his own responsibility, to have discharged his duty as such trustee in 
the subject-matter of the application. 

The costs of every application under this section shall be in the discretion of 
the Court to which it is made.” 

2. History and scope of the section _The notion that the 

mortgagee can appoint a private receiver of the mortgaged property 
who is to act as the agent of the mortgagor is not familiar in this 
country, but has been borrowed from the English law, 1 where a 
mortgagee is the legal owner of the mortgaged property and is entitled 
to be in possession. The history of the rule in England was stated by 
Rigby, L. J., in Gaskell v. Gosling 2 as follows: 

“ He (i. e., the mortgagee in possession) did not come under 
any obligation to account to the mortgagor except in a suit for 
redemption. He was accordingly treated with exceptional severity 
in a suit for redemption, and made to account not only for what 
he actually received, but for what he might without wilful default 
have received. This was bad enough when there was only one 
mortgage, but the position became much worse when the mortgage 
was a second mortgage, since the second mortgagee could at any 

moment be turned out by the first.Still greater were the 

risks and less desirable the possession when the mortgaged property 
consisted of or included, as it might do, property embarked in 

trade and subject to the vicissitudes of commercial business. 

The Courts also favoured any means which would enable the 
mortgagee to obtain the advantages of possession without its 
drawbacks. Mortgagees began to insist upon the appointment by 

Note 2 

1. (’18) 5 AIR 1918 Cal 557 (569, 570) : 40 Ind Cas 865 (DB), Syam Peary v. 
Eastern Mortgage Co. Ltd. (Affirmed in AIR 1921 P C 118.) 

2. (1896) 65 LJQB 435 (446, 447): (1896) 1 Q B 669 (691, 692, 693): 74LT674. 
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the mortgagor of a receiver to receive the income, keep down the 
interest on incumbrances, and hold the surplus, if any, for the 
mortgagor, and to stipulate often that the receiver should have 
extensive powers of management. Presently mortgagees stipulated 
that they themselves should in place of the mortgagor appoint the 

receiver to act as the mortgagor’s agent.So common did 

this practice of appointing receivers by agreement between the 
parties become that, first by Lord Cranworth’s Act (23 & 24 Viet., 
c. 145 ) to a limited extent, and afterwards by the Conveyancing 
and Law of Property Act, 1881 , in a more general manner, a power 
to the mortgagee to appoint a receiver who was to be agent of the 
mortgagor, was made a usual incident of mortgages when not 
excluded by agreement between the parties.” 

In this country The Trustees’ and Mortgagees’ Powers Act (XXVIII 
of 1866) first introduced provisions corresponding to the English rule 
with certain restrictions. But the scope of that Act was confined to those 
cases only to which the English laxo was applicable. 3 In cases to which 
the English law was not applicable, the mortgagee had no power to 
appoint a private receiver of the mortgaged property, but it was 
recognised that a mortgagor could , by agreement of parties, appoint a 
receiver, nominated by the mortgagee and that such receiver would be 
the agent of the mortgagor. 4 5 

This section closely follows S. 109 of the English Law of Property 
Act, 1925. Its provisions are more extensive than those of the Trustees’ 
and Mortgagees’ Powers Act, 1866 , in that, firstly, a receiver may now 
be appointed in respect of the income generally and not merely of the 
rents and profits and, secondly, a receiver may now be appointed in 
respect of all mortgages where there is an express power of sale under 
S. 69 and not merely in the case of English mortgages. 

The provisions of the Trustees’ and Mortgagees’ Powers Act, 1S66, 
are now virtually repealed by this provision to the extent to which the 
provisions of this Act are applicable. But the former Act would still 
apply to cases arising in provinces to which this Act does not apply 
and to English mortgages executed before this section was introduced. 6 

3. Section not retrospective. — This section is one of those 
sections referred to in s. 63 of the Amending Act of 1929, as not having 
a retrospective operation. Consequently, a mortgagee under a mortgage 
executed before 1929 cannot, even if he has a right of private sale, get 
the benefit of this section. He will, however, have a right to appoint a 

3. (’38) 25 AIR 1938 Cal 507 (509) : 177 Ind Cas 327, Cohen v. Baidyanath. 
(Mortgage of 1928 and governed by English law. Decided under the Aot of 1866.) 

4 . (’18) 5 AIR 1918 Cal 557 (570) : 40 Ind Cas 865 (DB), Syam Peary v. Eastern 
Mortgage Co. Ltd. (Affirmed in AIR 1921 P O 118.) 

(12) 17 Ind Cos 202 (204) (DB) (Cal), Eastern Mortgage and Agency Co. Ltd. v. 
Rakea Khatun. 

( 11) 9 Ind Cas 985 (987) (DB) (Cal), Weatherall v. .Eastern Mortgage <& Agency 
Co. Ltd. 

5. See Note 3. 
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receiver under the provisions of the Trustees’ and Mortgagees’ Powers 
Act, 18GG. 1 

4. Mortgage by company—Appointment of receiver by mortgagee after 

winding up of company — Effect. — See the undermentioned cases.l 

5. Procedure of appointment (sub-section (2) ). — The 

mortgagee can appoint as receiver only — 

(a) a person named in the mortgage-deed and who is able and 
willing to act as such, or 

(h) if no person is so named or if all the persons named are unable 
or unwilling to act or are dead, then any person to whose 
appointment the mortgagor agrees. 

Failing such agreement the mortgagee can only apply to the Court 
for the appointment of a receiver. In this respect, this section differs 
from the Trustees’ and Mortgagees’ Powers Act, XXVIII of 18GG, and 
from the English Law of Property Act, 1925. Under the Act of 1866, if 
no person is named in the deed, the mortgagee has to ask the mortgagor 
in writing to appoint a fit and proper person as a receiver and if the 
mortgagor does not comply with this request within the time prescribed 
in the Act, the mortgagee can appoint any person whom he thinks fit. 
Under the English Act the mortgagee has got the sole power of 
api>ointment and need not even ascertain the wishes of the mortgagor. 1 

The receiver can be removed at any time if both the mortgagor 
and the mortgagee join together for that purpose. The removal must l>e 
by writing signed by or on behalf of them both. If they do not so join, 
either of them can apply to the Court for the removal of the receiver. 

For the filling up of a vacancy in the receivership the procedure 
would be the same as that for the appointment of a receiver. 

6. Receiver to be an agent of mortgagor (sub-section (3)). 

— Though the appointment of the receiver under this section is made 
by the mortgagee, he is deemed to be an agent of the mortgagor 1 and 
it is the mortgagor who is responsible for the acts and defaults of the 
receiver, unless the mortgage deed provides otherwise or unless the acts 


Note 3 

1. (’38) 25 AIR 1938 Cal 507 (509) : 177 Incl Cos 327, Cohen v. Baidyanath. 
(Receiver appointed by a second mortgagee also appointed by Court in a suit by 
the first mortgagee.) 

(’36) 23 AIR 1936 Cal 646 (649) : ILR (1937) 1 Cal 359 :170Ind Cas274, D. E. D. 
Cohen v. Baidyanath Mooherjee. 

Note 4 

1. (1889) 37 W R (Eng) 726 (730), In re Pound Henry Son d Hutchins. 

(1891) 60 L J Ch 190 (194) : (1891) 1 Ch 475 (481) : 64 L T 306 : 39 W R (Eng) 
617. In re Stubbs; Barney v. Stubbs. 

Note 5 

1. See Section 109 sub-S. (1) of the Law of Property Act, 1925 (15 Geo. V, Ch. 20.) 

Note 6 

1. (’41) 28 AIR 1941 Cal 308 (311) : 195 Ind Cas 141 (DB), Banerjee N. d Co. 
Firm v. Wilfred John Younie. 
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or defaults of the receiver are due to the improper intervention of the 
mortgagee. 

In the undermentioned English case 2 a receiver appointed after 
the death of the mortgagor was held to be an agent of the executor of 
the mortgagor. 

7. Power to take legal proceedings (sub-section (4)).— 

This sub-section gives the receiver authority to demand and recover the 
income of the mortgaged property by all legal means. He can take 
legal proceedings either in the name of the mortgagor or the mortgagee. 
When the mortgagor is dead, the receiver can file a suit in the name of 
tbe heir-at-law of the mortgagor. 1 

Where he sues to recover a sum of money on the basis of a new 
contract entered into by him, the defendant cannot seek to set off 
against the claim a debt incurred by the mortgagor prior to the date of 
the appointment of the plaintiff as receiver. 2 

8. Payer need not inquire (sub-section (5) ). — Sub¬ 
section (5) absolves a person paying money to the receiver from any duty 
to enquire about the validity or otherwise of the appointment of the 
receiver. There is no provision in the Trustees’ and Mortgagees’ Powers 
Act, 1866, corresponding to this, but under s. 14 of that Act the receiver 
is entitled to give effectual receipts for all rents, issues and profits of 
the property of which he was a receiver. 

9. Receiver’s commission (sub-section (6)). — In the 
absence of an application made by the receiver for the purpose, the 
order appointing him cannot fix any commission exceeding five per 
cent., on the gross receipts. But the Court is not prevented from fixing 
a higher rate of commission on an application made by the receiver 
therefor. In the absence of any specification of the rate of commission 
in the order of appointment and in the absence of any application by 
the receiver, he is entitled to five per cent., on the gross amount. 

The commission allowed by this section to the receiver is intended 
to be in lieu of, not only his remuneration, but all costs, charges and 
expenses, incurred by him as receiver. 

The commission allowable under this section can be taken by the 
receiver after the payments, if any, referred to in sub-s. (8), els. (i) and 
(ii), have been made. 

10. Right of insurance (sub-section (7)) _The receiver can 

insure the mortgaged property against loss or damage by fire, under this 
sub-section, if he is so authorised in writing by the mortgagee. This 
power is allowed only to that ex tent to which it could have been 

2. (1899) 68 L J Ch 517 (519): (1899) 2 Ch 107 (117): 80 L T 827: 47 W R (Eng) 
579 : 15 T L R 389, In re Hale; LiUey v. Foad. 

Note 7 

1. (1889) 38 W R (Eng) Dig 137 (137) : 24 L R Ir. 498, Fairhome v. Kennedy. 

Firm v 28 ^? Tr ? l i 08 (810) : ‘ 195 Ind Cas 141 < DB )« Ah d Co. 

Ftrm v. Wilfred John Yonuie. 
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exercised by the mortgagee himself. The premium on such insurance is 
to be paid from out of the moneys received by the receiver. 

11. Mode of application of money (sub-section (8))_ 

The income of the property must be applied by the receiver in the order 
mentioned in this sub-section. The cost of necessary and proper repairs 
directed by the mortgagee must be paid in priority to the payment of 
interest on the mortgage-money. 

No money is to be applied towards the satisfaction of the principal 
money due on the mortgage unless so directed by the mortgagee in 
writing. The surplus money, if any, is to be paid to a person who would 
have been entitled to it if no receiver had been appointed. 

There is no such provision in the Trustees’ and Mortgagees’ 
Powers Act, 1866 , but in the undermentioned case 1 governed by that 
Act, an expenditure by the receiver for necessary repairs, directed by 
the mortgagee, and before applying the money towards the payment of 
interest on the mortgage amount, was held legal and valid following 
the rule of English law in that respect. 

12. Advice of Court (sub-section (10)).—It is conceived 
that the application referred to in this sub-section may be made by 
the mortgagor, or the mortgagee or the receiver. 

13. “ The Court ” (sub-section (11))_The applications 

referred to in sub-ss. (2) and ( 10 ) should, by virtue of this sub-section be 
made to that Court, which would have jurisdiction to entertain a suit to 
enforce the mortgage. 
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70 . If, after the date of a mortgage, any 

Accession to mortgaged accession is made to the mort - 
property. gaged property, the mortgagee, 

in the absence of a contract to the contrary, shall, 
for the purposes of the security, be entitled to such 
accession. 

Illustrations. 


(a) A mortgages to B a certain field bordering on a river. The field is increased 

bv alluvion. For the purposes of bis security, B is entitled to the 
increase. 

(b) A mortgages a certain plot of building land to B and afterwards erects 

a bouse on the plot. For the purposes of his security B is entitled to the 
bouse as well as the plot. 


Synopsis 


1. Scope. 

2. Accession. 

3. Accession by mortgagor’s 

representatives. 


3a. “For the purposes of the 
security.” 

4. “If, after the date of a mort¬ 

gage.” 

5. “Contract to the contrary.” 


Other Topics (miscellaneous) 

Accession after extinction of mortgage. See Note 4. 

Accession after mortgage decree. See Note 4. 

Instances of access ions passing to mortgagee. See Note 2. _ 

Note 11 

1. (’38) 25 AIR 1938 Cal 507 (511) : 177 Ind Cas 327, Cohen v. Baidyanath. 
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1. Scope.— As has been seen in Note l on s. 63 this section also is 
based on the principle that the accessory follows the principal. As 
observed in the undermentioned case 1 this section enacts a “common 
rule of equity that accessions to the property mortgaged belong for the 
purpose of the security to the mortgagee.” The distinction between this 
section and S. 63 is that under this section the mortgagee is entitled to 
the security of the accession, whether acquired by himself or by the 
mortgagor. In the latter case he is not bound to bear any portion of the 
expenses incurred by the mortgagor in acquiring such accession. Under 
S. 63, however, the mortgagor is not entitled to certain accessions 
acquired at the expense of the mortgagee unless he pays the expenses. 

2. Accession. — As to what constitutes an “accession”, see Note l 
on S. 68. The following are further illustrations of accessions to the 
mortgaged property within the meaning of this section: 

(1) Where A, a Burman, mortgaged his interest in certain property 

to X and subsequently by the death of his wife A’s interest 
was increased to that of an absolute interest in the property, 
the increase was held to be an accession to the security of 
which the mortgagee would be entitled. 1 

( 2 ) Trees planted on the mortgaged property (grove) after the 

date of the mortgage. 2 

(3) Where after the date of the mortgage of certain zamindari 

property of zamindar choivkidari chakran lands were released 
in favour of the zamindar by the Collector, such lands become 
an accession to the mortgaged property, to the security of 
which the mortgagee would be entitled. 8 

(4) A, who owned a portion of a mouza and was in adverse 

possession of another portion of it, mortgaged the whole of it 
to x. Subsequently, the mouza was diluviated by a river, and 
after some years a new chur was formed the area of which 
was larger than the old mouza. The mortgagor took possession 
of the new chur and perfected his title to it by 12 years’ 
adverse possession. It was held that the chur must be 

considered an accession to the mortgaged property under this 
section. 4 


Section 70 — Note 1 

1. (’17) 4 AIR 1917 Pat 268 (273) : 2 Pat L Jour 293 : 39 Ind Caa 664 (DB) 
Bhupendra Nath v. Mt. Wajib-un-Nissa Began. (Per Roe, J.) 


note 2 


1. ('88) 26 AIR 1938 Rang 108 (108): 176 IndCas929, MaungChit Khin \.U Ba 

[8 '* al ? { ’ 2 ?> J° AIR 1923 Rang 127 (127), Maung Shwe On v. PonniaJ 
Mudahar. Extension by mortgagee in Government waste land adjoining is no 
an accession.)] 1 

2. (*80) 122 Ind Caa 333 (334) (Oudh), Thakur Din Pande v. Ram Bharose. 

3. (*10) 8 Ind Cas 828 (831) (DB) (Cal), Rakhal Das v. Madhab Chandra. 

4 sZa 2 Mo^mll “ 275 <277,; W1 Ind ° aS 867 (DB) ' SnUa Ba,a *»* ' 
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Section 70 (o) A, the mortgagor acquires, by inheritance the rights of a prior 

Notes 2-3 mortgagee. The acquisition enures to the benefit of the 

subsequent mortgagee the value of whose security is thereby 
increased. 44 

See also the undermentioned case. 4b 
The following are not accessions within the meaning of this section: 

(1) Acquisitions by purchase or by adverse possession by .the 

mortgagor of property adjacent to the mortgaged property. 5 

(2) Where x leases his property first to A, then mortgages the same 

to B and thereafter sells his equity of redemption to A, it has 
been held by the High Court of Calcutta that the leasehold 
interest in the hands of A does not merge in the equity of 
redemption in his hands and that the leasehold interest cannot 
be considered an accession to the mortgaged property. 6 

(3) The accrual of sir rights in kliudkast land subsequent to the 

mortgage though ordinarily an accretion to the mortgaged 
property under this section, would not lx? so if there is a 
sjx?cial enactment to the contrary, e.g., section 49 of the C. P. 
Tenancy Act. 7 

3. Accession by mortgagor’s representatives. —The section 
does not say by whom the accession is made. The accession may be 
made by natural causes, such as alluvion, or by the mortgagor or any 
other person. As has been seen in Note 3 on S. 63, a building or other 
structure erected by the owner on his own land will be an accession 
as is shown by illustration (b) to this section. The words mortgagor 
and ‘mortgagee’ in this section as well as in S.G3 will include their 
representatives and the principles applicable to buildings erected on 
mortgaged land by a mortgagor or a mortgagee will apply equally to 
their representatives. Thus, the auction purchaser in execution of a 
prior mortgage decree will be a representative of the mortgagor and a 
building erected by him on the land will be an accession to the property 
to the security of which the mortgagee would be entitled. 1 Where x 

4a. (’15) 2 AIR 1915 All 242 (243) : 37 All 309 : 28 Ind Cas 973 (DB), Badan v. 
Murari Lai. 

4b. (’41) 28 AIR 1941 Pesh 49 (50) : 195 Ind Cas 322 (DB), Abdul Qayum Khan 
v. Ml. Turi. (The superstructure built on the mortgaged site is an accession to 
the mortgaged property.) 

5. (’39) 26 AIR 1939 Cal 275 (277) : 181 Ind Cas 867 (DB), Saila Bala Devi v. 
Sivorna Moyee Devi. 

[See also (’33) 20 AIR 1933 Rang 61 (82) : 146 Ind Cas 674, Tay Oyi v. Maur.g 
Yan. (Considerable new land cleared by the mortgagor.) 

6. (’39) 26 AIR 1939 Cal 692 (698) : I L R (1939) 2 Cal 551 : 188 Ind Cas 17 

(DB), Suraj Chandra v. Beharilal. (Per Roxburgh, J.) 

7. (’33) 20 AIR 1933 Nag 104 (106) : 142 Ind Cas 603 : 29 Nag L R 142, 

Rajcshwar v. Ml. Rukhma. 

Note 3 

1. (’31) 16 AIR 1931 All 277 (266) : 132 Ind Cas 401 : 53 All 334 (FB), Nannu. 
Mai v. Rain Chander. 

[But see (’81) 1881 Pun Re No. 94, p. 207 (209), Muhammad Nawaz v. Uttam 
Singh. (Building by purchaser of equity of redemption—Mortgagee not entitled 
— Submitted wrong.)] 
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made a first mortgage of his sir land in favour of A and a second 
mortgage in favour of B, and B foreclosed his mortgage against X and 
thereafter acquired by surrender from X the occupancy rights in the 
land, it was held by the Judicial Commissioner’s Court of Nagpur that 
B was, after his foreclosure, in the same position as the mortgagor, 
and that the acquisition by him was an accession to the mortgaged 
property under this section. 2 

3a. “For the purposes of the security.” — The mortgagee 
is entitled, under this section to the accession only for the purposes of 
the security and not for any other purpose. X mortgaged 22 items of 
property to Y in 191G. Y subsequently in 1925 purchased some of these 
items himself. At that time, the other items not purchased, had increased 
in value owing to improvements. Y sued to enforce his mortgage against 
these latter items and claimed to apportion the mortgage amount 
thereon, according to the value of the property on the date of his 
purchase. It was held that the rule that the mortgagee was entitled 
to the benefit of accession to the property by reason of improvements, 
was not applicable for the purpose of apportioning the mortgage-money 
between the items purchased by him and the items not purchased. 1 

4. “If, after the date of a mortgage.” — Section 63 provides 
that the accession should be received during the continuance of the 
mortgage. This section while stating the fact that the accession should 
have been received ‘‘after the date of a mortgage” does not expressly 
state whether it should have been received during the continuance of 
the mortgage. It has been held by the High Court of Madras that even 
for the purposes of this section, the accession must have been received 
before the mortgage becomes extinguished, and that the acquisition by 
the mortgagor after the mortgaged property has been sold in execution 
of the mortgage decree cannot be considered an accession’ to the 
mortgaged property to the security of which the mortgagee is entitled. 1 
It has also been held by the High Court of Patna 2 that on the passing 
of a mortgage decree the mortgagee’s security and the mortgagor’s right 
to redeem are both extinguished and that an accession made thereafter 
does not enure to the benefit of the mortgagee under this section. In 
the undermentioned case 3 it was held that an accession to the mortgaged 
property after the date of the mortgage and before the mortgage decree 

*** (226): 25 *** L R 12: 127Ind Cas 349 - Bhagwant- 

Note 3a 

44 <47): 201 Ind c “ 612 (DB) ' Aruna9iri MuiaUar 
Note 4 

*«r 21 Mad 627 <628, 629): 70 ind °“ 367 (db) - '• 

2 HarHL AI v R i! 2 * 0 Mni. 188 <189) : 63 “ C “ 552 : 6 P “‘ L 847 < DB >. 

VeilI m TJ. Bang 522 m : 160 M Cas 763 ' jamM 
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Section 71 


was passed, may be sold in execution of the decree even though such 
accession is not specifically mentioned in the decree. 

5. “Contract to the contrary.” — The rules as to accession 
in Ss. 63 and 70 are only applicable where there is no contract to the 
contrary. In other words the parties may contract that an accession is 
not liable to be redeemed or that the mortgagee is not entitled to the 
security thereof. The contract need not be express but may be implied. 
The view has been expressed in the undermentioned case 1 2 3 4 that the 
words “in the absence of a contract to the contrary” suggest that the 
parties contemplated by the section are those who are bound by the 
contractual relations of mortgagor and mortgagee and not independent 
third parties, and that, therefore, this section and S.63 apply only as 
between the mortgagor and the mortgagee and their representatives. 


71 . When the mortgaged property is a lease 

Renewal of mortgaged a [* * *], and the mortgagor obtains 
lease. a renewal of the lease, the mort¬ 

gagee, in the absence of a contract to the contrary, 
shall, for the purposes of the security, be entitled to 
the new lease. 


a. The words “for a term of years" were omitted by Section 36 of the Transfer 
of Property (Amendment) Act, 1929 (XX of 1929). 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Renewal of the lease." | 

4. Fraudulent renewals. 


5. Effect of surrender of lease on 

mortgage. 

6. Renewal of lease rendered 

impossible — Effect. 

7. “ In the absence of a contract 

to the contrary.” 


1. Legislative changes. — The words ‘for a term of years’ 
after the words ‘a lease’ have been omitted from this section by S.36 of 
the Transfer of Property (Amendment) Act, 1929 (Act XX of 1929), as 
the words were unnecessary. 1 

2. Scope of the section.— It is a well established principle of 
law that where a trustee or other person in a fiduciary position gains 
for himself any advantage by availing himself of his character as trustee 
or person in a fiduciary position, he must hold the advantage so gained 
for the benefit of the persons whose interests he was bound to protect. 
Thus, where a lease is renewable by custom or contract, a renewal of 

Note 5 

1. (’31) 18 AIR 1931 All 277 (284, 285) : 132 Ind Cas 401 : 53 All 334 (FB), 
Nannu Mai v. Ram Chander. (Per Sulaiman, J.) 

Section 71 — Note 1 

1. See Special Committee’s Report, clauses 27, 28 and 35 (Sections 64, 65 and 71) 
printed on page 22 (50). 

Note 2 


1. See Section 88 of the Indian Trusts Act, 18S2. 
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the lease by a person who is a trustee, an agent or other person in a 
fiduciary position, entires to the benefit of the persons beneficially 
interested in the lease. 2 The principle has been extended so as to apply 
to persons who cannot be said to occupy clearly a fiduciary position, 
but who are in a special position with respect to other persons, by 
virtue of which they owe a duty to such persons. 3 The persons in such 
special position may be said to be in a quasi-fiduciary position. 4 
Thus, a tenant for life, co-owner, mortgagee or other qualified owner of 
any property, gaining, by availing himself of his position as such, an 
advantage in derogation of the rights of other persons interested in the 
property, will be in a quasi-fiduciary position, and must hold the 
advantage for the benefit of the persons interested in the property. 6 
This has been recognised by S. 90 of the Trusts Act, 18 S 2 , illustration (a) 
whereof runs as follows: 

“A, the tenant for life of leasehold property, renews the lease in hie own 
name and for his own benefit. A holds the renewed lease for the benefit 
of all those interested in the old lease.” 


The same principle has been recognised by s.64 and this section 
with regard to renewal of mortgaged leases. The former provides that 
if a mortgagee obtains a renewal of a lease which is the subject-matter 
of the mortgage, the mortgagor will, on redemption, have the benefit 
of the new lease; while this section provides that if the mortgagor 
obtains a renewal of the mortgaged lease, the mortgagee will, for the 
purposes of the security, be entitled to the new lease. The mortgagor 
and the mortgagee both occupy a special position in respect of the 
original lease that is mortgaged, and, as such, owe a duty to each other, 
and, consequently, the new lease is subject to the same equities as the 

2. Halsbury, Laws of England, Yol. 28, pages 47, 48; compare Section 90, Illus¬ 
tration (a), Indian Trusts Act, 1882. 

(1884) 26 Oh D 590 (599) 53 L J Ch 689 : 51 L T 87 (89) : 32 W R (Eng) 714, 
In re Lord Ranelaghs Will. (Trustee.) 

(1804) 8 R R 178 : 11 Ves 383 : 16 Yes 236, James v. Dean (Do). 

(1905) 53 W R (Eng) 651 (651) : 93 L T 298 (301) : (1905) 1 Ch 620 (630) : 74 
L J Ch 300, Bevan v. Webb. (Do.) 

3. (1903) 51 W R (Eng) 604 (507) : 88 L T 403 (406) : (1903) 2 Ch 40 (60. 61) : 
72 L J Ch 473, Re Biss; Biss v. Biss. 


4 . See Snell, Principles of Equity , Uth Edn , p. 132. See Section 3 of the Specific 
Relief Act, 1877 where the words “constructive fiduciary ownership 11 are used 
See also Illustration (d) to that section. 

^Ufe—Renewal by 4 ) 33 (434 ’ 435) 5 Amb 668 (670)l Tastor v * Harriott. (Tenant for 

(1773) 27 E R 474 (476) : Amb 734 (737), Owen v. TFidujms. (Renewal by ten- 
ant.) 

(1783) 28 E R 1080 (1082) : 1 Bro C C 197, Pickering v. Vowles. (Do.) 

,P a ® * L 598 < 6 “1> : l 18 « R 249 : 27 L J Ch 23 : 4 Jar (K S) 647 : 
/idoI s , in V ' Edwards - (Advantage received by tenant for life.) 

V 697 (700, 701) : 12 Price 197 (210, 211) : 26 R R,650, Fedor v. 
Phxlpctt. (Renewal by mortgagee of lease.) 

(W W R (Eng) 651 (651) : (1905) 1 Ch 620 (630) ; 93 L T 298 : 74 L J Oh 
300, Bevan v. Webb. (Renewal by partner.) 

bytaisteed R 96 (99) ! 3 M * r M7, Bardman v - Johnson. (Purchase of reversion 
(1808) 12 R R 1 (4): 1 Ball & B 29, Nesbitt v. Trednnick. 


Section 71 
Note 2 


T.P.97. 
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Section 71 
Notes 2-3 


original one. 0 The theory on which the principle rests is that, in such 
cases, the new lease is a ijra/t upon the old lease and forms part of the 
original security. 6 7 8 As was stated in Rakestraw v. Brewer 9 “this 
additional term comes from the old root, and is of the same nature, 
subject to the same equity of redemption.” 9 


The new lease cannot strictly be called an accession to the old 
lease, within the meaning of S.70 and has, therefore, been dealt with, 
separately by this section. 


3. “Renewal of the lease.” — It is not necessary for the 
application of this section that the renewal of the lease should have 
been in pursuance of any covenant for renewal. 1 Nor is it necessaiy 
that the renewal should take place before the expiry of the old lease. 
A renewal, even after the expiry of the old lease would enure to the 
benefit of the mortgagee. 2 In Villa v. Petley , 3 V was a lessee of certain 
property and had mortgaged the leasehold right to D by deposit of title 
deeds in or about the year 1910. The lease expired in 1917, but v 
continued in possession and the landlord accepted rent from her. In 
1919, D transferred the mortgage to one P. In 1921, v obtained a 
renewal of the lease from the landlord. It was contended, inter alia, 
that, as the renewal was effected long after the expiry of the lease, the 
mortgagee could not get the benefit of the lease. It was held, firstly, 
that the mortgagee was entitled to the benefit of the lease by virtue of 
this section, and secondly, that under S. 11G of the Transfer of Property 


6. (1903) 51 W R (Eng) 504 (507) : (1903) 2 Ch 40 (62) : 88 L T 403 : 72 L J Ch 
473, Re Bxss\ Biss v. Biss, 

7. (1842) 59 R R 746 (750) : 2 Dr & War 393 : 11 Con & L 486, Smith v. Chi- 
Chester. 

(1905) 53 W R (Eng) 651 (651) : (1905) 1 Ch 620 (625) : 93 L T 296 : 74 L J Ch. 
300, Bevan v. Webb. 

(’21) 62 Ind Cas 692 (694) (DB) (Cal), Abbas Ali Sarkar v. Salimuddin Sarkar . 
(Mortgagee, renewing a lease, does only graft upon his stock.) 

(1676) 22 E R 1026 (1026) : 2 Freem Ch 13, Rushwortli's case. 

8. (1729) 2 P Wms 511 (513) : 24 E R 839. 

9. See also (’79) 5 Cal 198 (210, 211) : 6 Ind App 145 (P C), Kishcndatt Rajah 
v. Mumtaz Ali Khan. 

Note 3 

1. (1685) 33 W R (Eng) 576 (579) : 29 Ch D 231 (234) : 52 L T 458 : 54 L J Cb 
757, Leigh v. Burnett. 

[See also (1862) 1 Bom H C R 22 (27) (SB), Vishnu Trimbak v. Tatia. (After 
the death of the mortgagor Inamdar, the lands were continued to his represen¬ 
tatives subject to the payment of assessment, but the right to hold the lands rent- 
free was ruled by Government to have ceased — Held, that the lands continued 
chargeable in the hands of the representatives with any valid specific liens created 
upon the lands by the Inamdar.)] 

2. (1802) 32 E R 71 (75), Moody v. Mathews. 

( 1604 ) 8 R R 178 : 11 Ves 383 : 15 Yes 236, James v. Dean. (Renewal by executor 
—Lease expired during life-time of testator who held over till death.) 

[Sec also (1857) 118 R R 249 (251) : 1 De G «fc J 598 (601) : 27 L J Ch 23 : 6 W 
R (Eng) 20 : 4 Jur (N S) 647, Yem v. Edtcards. (Tenant for life renewing lease 

after expiry of old lease.)] 

3. (’34) 21 AIR 1934 Rang 51 (57) : 148 Ind Cas 721, 
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Act, the acceptance of rent by the landlord from v operated as a 
continuance of the tenancy in favour of v till the date of its renewal. 
In Sham Das v. Batul Bibi * their Lordships of the Allahabad High 
Court observed as follows : 

“ In the case of a mortgage or charge upon leaseholds, if a new 
lease be obtained by a mortgagor, either on a forfeiture of the 
original lease or by other means, the owner of the mortgage or 
charge will have the benefit of the new lease for the purpose of his 
security, and yet the mortgagor could not, at the time of the 
mortgage, have transferred the new lease to the mortgagee as it 
was not in existence 


4. Fraudulent renewals. — The mortgagee would be entitled, 
under this section, to the new lease, though the lessee, in taking such 
new lease did not intend to hold it for the benefit of the mortgagee. A 
renewal of the lease procured dishonestly by the mortgagor would, 
with greater force, enure to the benefit of the mortgagee. Where an 
assignee of a mortgaged lease, finding that the lease was subject to a 
very onerous charge, induced the lessor, who happened to be his friend, 
to take advantage of a forfeiture, intentionally incurred for the purpose, 
and after the collusive proceedings for forfeiture were completed, got a! 
new lease of the same property on the same terms, it was held that the 
renewed lease was subject to the mortgage. 1 In fact in such cases the 

old lease would not be deemed to have terminated at all to the prejudice 
of the mortgagee. 2 


5. Effect of surrender of lease on mortgage. — It is an 
important principle of law that a person shall not be allowed to 
derogate from his own grant. 1 It follows that a lessee cannot voluntarily 
surrender his holding to the landlord so as to affect the interest of 
the mortgagee under a mortgage created by him previous to the 
surrender. The same principle will apply where the lessee collusively 
and fraudulently, suffers a decree to be passed against him for eviction. 3 

6. Renewal of lease rendered impossible_Effect _A 

lessee who has mortgaged his lease, is not under any obligation to'renew 
the lease at all, and the mortgagee cannot compel him to renew the lease 
for his benefit. Where the renewal of the lease becomes impossible, as 
w ere the lessee purchases the reversion after the lease, it has been held 
that the mortgagee would tak e the whole reversion as his security. 1 

4 . (’02) 24 All 538 (540, 541) : 1902 All W N 155 (DB). 


1« (1858) 119 R R 548 (551) z 25 Beay 575 • 53 p p tj j. r* . 

"rsr (250 ' 25,> :iDr4w — ■“ 


1 O T) J 

3. u r* ZZ ss o s? 

: appS in (ml) 42 L J Ch 641^ (31<> ' ^ IW ' ! * r T ' 
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Section 71 
Note 7 


7. “In the absence of a contract to the contrary,”_ 

The section applies only where there is no contract to the contrary 
between the parties. Where there is a contract to the contrary the 
renewed lease will not be subject to the mortgage lien. 


Section 72 Rights of mortgagee 72. a [A mortgagee] may spend 

m possession. such money as is necessary — 

* * * $ -| 

(b) for c [the preservation of the mortgaged 

property] from destruction, forfeiture or 
sale; 

(c) for supporting the mortgagor’s title to the 

property; 

(d) for making his own title thereto good 
against the mortgagor; and, 

(e) when the mortgaged property is a renewable 
lease-hold, for the renewal of the lease; 

and may, in the absence of a contract to the contrary, 
add such money to the principal money, at the rate of 
interest payable on the principal, and where no such 
rate is fixed, at the rate of nine per cent, per annum : 
d [Provided that the expenditure of money by the 
mortgagee under clause (b) or clause (c) shall not be 
deemed to be necessary unless the mortgagor has been 
called upon and has failed to take proper and timely 
steps to preserve the property or to support the title"] 

Where the property is by its nature insurable, 
the mortgagee may also, in the absence of a contract 
to the contrary, insure and keep insured against loss 
or damage by fire the whole or any part of such 
property; and the premiums paid for any such insu¬ 
rance shall be ‘[added to the principal money with 
interest at the same rate as is payable on the principal 
money or, where no such rate is fixed, at the rate of 
nine per cent, per annum]. But the amount of such 
insurance shall not exceed the amount specified in 
this behalf in the mortgage-deed or (if no such amount 
is therein specified) two-thirds of the amount that 
would be required in case of total destruction to 
reinstate the property insured. 

(1885) 33 W R (Eng) 578 (579) : 29 Ch D 231 (233, 234): 52 L T 458 : 54 L J Ch 
757, Leigh v. Burnell. 

[See also (1905) 53 W R (Eng) 651 (652, 653) : (1905) 1 Ch 620 (630) : 93 L T 
298 : 74 L J Ch 300, Bevan v. Webb.] 
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Nothing in this section shall be deemed to 
authorize the mortgagee to insure when an insurance 
of the property is kept up by or on behalf of the 
mortgagor to the amount in which the mortgagee is 
hereby authorized to insure. 

a. Substituted by Section 37 of the Transfer of Property (Amendment) Act, 1929 

(XX of 1929), for the words : "When, during the continuance of the mort¬ 
gage, the mortgagee takes possession of the mortgaged property, he*’. 

b. Clause (a) was repealed by Section 37, ibid. The repealed Clause was as 

follows : "(a) for the management of the property and the collection of the 
rents and profits thereof;” 

c. Substituted by Section 37, ibid, for the words "its preservation”. 

d. Inserted by Section 37, ibid. 

e. Substituted by Section 37, ibid , for the original words : "a charge on the 

mortgaged property, in addition to the principal money, with the same 
priority and with interest at the same rate.” 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Preservation of property — 

Clause (b). 

4. Supporting mortgagor’s title — 

Clause (c). 

5. Costs of supporting the mort¬ 

gagee’s title — Clause (d). 

6. Renewal of lease — Clause (e). 

7. “In the absence of a contract to 

the contrary,” 

Other Topics f 

Costs of improvements whether can be 
claimed. See Note 3. 

Mode of recovery of expenses incurred. 
See Notes 8 and 9. 


8. May add such money to the 
principal money. 

9. Charge for expenses, if can be 
enforced independently of 
mortgage. 

10. Expenditure must have been 

made in the capacity of mort¬ 
gagee. 

11. Interest on amount spent. 

12. Premiums paid for the insurance 

of mortgaged property. 

miscellaneous) 

Section not restricted to mortgagee in 
possession. See Note 2. 

Such money os is necessary.’ See 
Note 3. 


Section 72 
Note 1 


1. Legislative changes. — The following changes were intro¬ 
duced in the section by s. 37 of the Transfer of Property (Amendment) 
Act, 1929: 

(1) The words ‘When, during the continuance of the mortgage, 

the mortgagee takes possession of the mortgaged property’, 
at the beginning of the section were omitted. 

( 2 ) The words ‘a mortgagee’ were substituted for the word ‘he’. 

(3) Clause (a) of the old section was deleted. 

(4) For the words ‘its preservation’ in cl. (b), the words ‘the 

preservation of the mortgaged property’ were substituted. 

(5) The proviso to the first paragraph was newly added. 

(6) In place of the words ‘a charge on the mortgaged property, 

in addition to the principal money, with the same priority 
and with interest at the same rate’ in the second paragraph 
of the section, the following words were substituted: “added 
to the principal money with interest at the same rate as is 
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payable on the principal money or, where no such rate is 
fixed, at the rate ot nine per cent, per annum," 

2. Scope of the section. — The first paragraph of the section 
before its amendment in 1929 ran as follows : 

When, during the continuance of the mortgage, the mortgagee 
takes jxissession of the mortgaged property, he may spend such 
money as is necessary — 

(a) for the due management of the property and the collection 
of the rents and profits thereof; 

■b) for its preservation from destruction, forfeiture, or sale; 

<c) for supporting the mortgagor’s title to the property; 

(d) tor making his own title thereto good against the mortgagor; 
and, 

fe) when the mortgaged property is a renewable lease-hold, for 
the renewal of the lease; 

aiid may, in the absence of a contract to the contrary, add such 
money to the principal money at the rate of interest payable on 
the principal, and, where no such rate is fixed, at the rate of nine 
per cent, per annum.” 


Thus, as the marginal note to the section still suggests, the old section 
dealt with the rights of a mortgagee in possession, while S. 76 dealt 
with his liabilities. It was, however, held in some cases that though 
this section dealt in terms with the rights of mortgagees in possession, 
it did not raise an implication that other mortgagees had no such 
rights. Other kinds of mortgagees were also, therefore, held entitled to 
the rights under this section. 1 The amendment of the section in 1929 
gives effect to this view. With reference to the amendment the Special 
Committee in their Report observed as follows : 


" It is inequitable to confine this section to a mortgagee in possession. With 
the exception of the provision in cl. (a) relating to the management of the 
property and the collection of rents and profits, this section may apply to all 
mortgagees generally. A mortgagee, whether he is in possession or not, is 
entitled to spend money for the purposes mentioned in els. (b), (c), (d)nx\&(e), 
subject, as regards els. (b) and (c), to the proviso that he should not be entitled 

to exercise that light unless the mortgagor is in default. Whether 

a mortgagee is in possession or not, it is to his interest to spend money to 
preserve his security, and he should have a right to do so. We, therefore, 
propose that a mortgagee, though not in possession, should be entitled to spend 
such money as may be necessary for purposes mentioned in els. (b), (c), (d) 
and (e), subject to the condition, as to (b) and (c), that he should not be 
entitled to do so until the mortgagor is in default. ” 


Clause (a) was accordingly deleted from this section and inserted in 
section 7G. 


Section 72 — Note 2 

1. (’01) 30 Cal 794 (800) : 7 Cal W N 609 (DB), Upendra Chandra v. Tara 
Prosanna. 

(’19) 6 AIR 1919 Low Bur 136 (137) : 43 Ind Cas 190, Ma Pwa Kin v. K. P. S. 
A. R. P. Firm. 

ISee also (’02) 31 Cal 975 (978) (DB), Rakhohan Chatta v. Dipradas.] 
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The equitable principle underlying this section, of reimbursing a 
mortgagee for the necessary expenses incurred by him in connexion 
•with the mortgaged security by giving him a charge on the property, 
"was applied even before the enactment of this Act." The rule was 
borrowed from the English law 3 and was uniformly adopted and enforced 
by the Courts of Justice in India as a rule of justice, equity and good 
conscience. 4 It was applied by the Judicial Committee, long before the 
Act came into force, in Nugendur Chunder v. Shveemutty Do&see, 6 
where their Lordships observed as follows : 

“ Considering that the payment of the revenue by the mortgagee 
will prevent the talook from being sold, their Lordships would, if 
that were the sole question for their consideration, find it difficult 
to come to any other conclusion than that the person who had such 
an interest in the talook as entitled him to pay the revenue due to 
the Government, and did actually pay it, was thereby entitled to a 
charge on the talook as against all persons interested therein for 
the amount of money so paid.” 

The present section is thus an enactment of the old law 6 and, in 
the provinces where the section does not apply, the equitable principle 
embodied in it is still applied. 7 

Though under certain Revenue laws, a person making a deposit of 
Government land revenue or rent to save the property from being sold, 
has a lien over the property in the nature of a mortgage lien, 8 the holder 

2. (’16) 3 AIR 1916 All 85 (85) : 38 All 530 : 35 Ind Cas 915 (DB), Bhoj Raj r. 
Ram Narain. 

3. ('15) 2 AIR 1915 Mad 402 (403) : 26 Ind Cas 184, V aradarayulu Chetty v. 
Dhanalakshmi Ammal. 

<’24) 11 AIR 1924 Bom 264 (266) : 87 Ind Cas 129, Nadershaw Slieriarji v. 
Baptiji Musa. 

4. (1865) 3 Suth W R 6 (7) (DB), Nurjoon Sahoo v. Moojeerooddeen. 

(1865) 3 Suth W R 174 (175) (SB), Joyprokash v. Oorjhan. 

(1864) 1864 Suth W R 209 (210) (DB), Oour Chand v. Jumal Reza. 

(’66-67) 3 Bom H C R (A C) 11 (22) (DB), Kedari v. Atmaram Bhat. 

5. (’67) 11 Moo Ind App 241 (258) : 8 Siith W R 17 (PC). 

6. (’88) 10 A11611 (614,615): 1888 All W N 238 (DB), Girdhar Lai v. Bhola Nath. 
(’06) 28 All 593 (597) : 3 All L Jour 435 (DB), Collector of Aligarh v. Bolira 

Thdkur Das. 

(’98) 22 Bom 440 (445) (DB), Kamaya v. Devapa. 

(’19) 6 AIR 1919 Oudh 50 (51) : 22 Oudh Cas 270 : 54 Ind Cas 264 (DB), Farzand 
AH v. Sadiq Eusain. 

7. (’23) 70 Ind Cas 1 (2, 4) (Pesh), Jit Singh v. Gurdit Singh. 

(’29) 16 AIR 1929 Lah 509(609): 116 Ind Cas 852 (DB), Iradat Khan v. Muham¬ 
mad Shah. 

(’24) 11 AIR 1924 Lah 154 (155) : 69 Ind Cas 578 (DB), Henry Alfred v. Karim 
Baklish. 

(’19) 6 AIR 1919 Lah 354 (355) : 51 Ind Cas 979, Moti Ram v. Sant Ram. 

(’27) 14 AIR 1927 Lah 815 (817) : 103 Ind Oas 466 (DB), Kharati Ram v. Dina 
Nath. 

8. (’94) 17 Mad 247 (250) : 4 Mad L Jour 73 (DB), Srsmioasa Thathachar v. 
Rama Aiyan. (Section 35 of the Madras Revenue Recovery Act (Madras Act II of 
1864).) 

(’86) 8 All 884 (386) : 1886 All W N 134 (DB), Lachman Singh v. Salig Ram. 
(The Agra Rent Aot (Aot XII of 1881).) 
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of such lien cannot claim to be 
this section. 9 


‘a mortgagee’ so as to claim rights under 


pnfm 3 - Preservati °n of property _ Clause (b).-A mortgagee is 
titled undei this clause, to spend the necessary money for the purpose 
of preserving his security from destruction, forfeiture or sale and he 
can, unless there is a contract to the contrary, add such an amount to 
the principal amount. Under the proviso added to the section in 1929 
he expenditure under this clause will not be deemed ‘necessary’ unless' 
the mortgagee has called upon the mortgagor to take proper and timely 
steps to preserve the property and the latter has failed to take them. 1 
What constitutes a proper and necessary expenditure is a question of 
iact depending upon the circumstances of each case 2 and in allowin'' 
such expenses the Court must naturally be on its guard against 
extravagant and unfounded claims and should enquire strictly into the 
facts and fairness of the claim in each case. 3 
(A) Preservation from destruction : 

This head will include the costs of repairs of the mortgaged 
property. 4 An improvement of the property is not a preservation of 

( 3°) 17 AIR 1930 Cal 151 (153) : 57 Cal 298 : 126 Ind Cas 125 (DB), Razarxmv.il 
v. Mowliar Das. (Section 9, Bengal Land-revenue Sales Act (Act XI of 1859).) 

^ ° aI 498 (499) : 29 Ind CaS 929, Man ” l * th a Hath v. Sarat 

Chandra. (The Bengal Tenancy Act.) 

9. (’18) 5 AIR 1918 Cal 750 (751): 41 Ind Cas 694 (DB), Behari Lai v. Nasiman- 
nessa Bibi. 


Note 3 

1. (’35) 22 AIR 1935 Ran- 473 (479, 480) : 160 Ind Cas 314, U Sin v. U Tun Si 
[See also ('23) 10 AIR 1923 Mad 71 (72) : 72 Ind Cas 987 (DB), By&ani Madhava 

Ghettiar Charity Fund v. Krishnaswamy Che tty.] 

2. (’19) 6 AIR 1919 Lah 372 (373) : 1919 Pun Re No. 58 : 51 Ind Cas 689, 
Mt. Ramkuar v. Partap Singh. 

3. (’30) 17 AIR 1930 Oudh 337 (338, 339) : 126 Ind Cas 397 (DB), Qasim Bux v. 
BJiagwandeen. 

4 . ( 12) 16 Ind Cas 635 (636) (All), Rahamatullah Beg v. Yusaf Ali. 

(’15) 2 AIR 1915 All 99 (99) : 37 All 81 : 26 Ind Cas 521 (DB), Rupan Singh v. 
Champa Lai. 

(’96) 19 Mad 327 (329) (DB), Arunachella Chetti v. Sithayi Ammal. 

(’24) 11 AIR 1924 All 47 (47) : 73 Ind Cas 985 (DB), Chhammu Lai v. Bhajan 
Lai. 

(’16) 3 AIR 1916 Mad 859 (862) : 16 Ind Cas 877 : 38 Mad 18 (DB), Ibrahim 
Sahib v. Arumugathayee. 

(’23) 10 AIR 1923 Lak 587 (588) : 75 Ind Cas 183 (DB), Labhu Ram v. Abdulla. 
(’69) 5 Born H C R (A C) 116 (117) (DB). Rag ho v. Anaji. 

(’95) 17 All 282 (284) : 1895 All W N 69, Durga Singh v. Naurang Singh. 
(Outlay on the well in agricultural land regarded as money necessarily spent in 
the management or preservation of the mortgaged property.) 

(’81) 1881 Bom P J 195 (DB), Balaji v. Nana. 

(1842) 49 E R 820 (821) : 6 Beav 246 (248) : 12 L J Ch 309, Sandon v. Hooper. 
[See also (1864) 2 Bom H C R 220 (221) (DB), Bapusa v. Ramji. (Expenses of 
revenue survey of the mortgaged land allowed to be added to the claim.) 

(’67) 2 Agra 187 (187) (DB), Ameeroollah v. Ram Doss. 

(’29) 16 AIR 1929 AU 777 (778) : 118 Ind Cas 186 (DB), Sheo Nandan v. 
Mahomed Khalilc. (But not the necessary repairs which come under clause (d) 
of S. 76.) 

(’09) 4 Ind Cas 1019 (1019) (DB) (Lah), Gliai Mai v. Sin Ram.] 
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the property from destruction and, consequently, the costs of improving 
the property cannot be claimed under this clause. 6 Thus, a mortgagee 
cannot claim the expenses of an addition to or new construction upon 
the mortgaged property under this clause. 6 But where the mortgaged 
property is a dilapidated house and the mortgagee reconstructs it after 
pulling it down, or an original kachcfia house is built into a pucca one 
of the same pattern, and the amount spent is reasonable, such expenses 
have been allowed to the mortgagee under this clause. 7 Similarly, 
where the mortgaged property is totally destroyed by a ‘calamity from 
heaven,’ such as an accidental fire and the mortgagee builds it again, 
it has been held that he is entitled to the costs of such reconstruction. 8 

See also the undermentioned cases 6 and Notes on sections 63A 
and 76 (c). 


5. ('96) 19 Mad 327 (329) (DB), Arunachella Chetti v. Silhayi Atnmal. 

(’15) 2 AIR 1915 All 99 (100) : 37 All 81 : 26 Ind Cas 521 (DB), Rupati Singh v. 
Champa Lai. 

(’39) 26 AIR 1939 Lah 129(135): 187 I.C. 705(DB), Suraj Mai v. Chander Bhan. 
(1864) 1 Bom HCR 199 (203, 204) (FB), Ramji v. Chinto. (Case beforeT. P. Act.) 
(’03) 1903 Pun L R No. 33, Mt. Bhagicanti v. Mela Mai. 

(1900) 1900 Pun L R p. 135 (136), Lakhu v. Sundar Das. (But there is nothing to 
prevent his improving the property, if he does not claim the cost of it.) 

(1842) 49 E R 820 (821) : 6 Beav 246 : 12 L J Ch 309, Sandon v. Hooper. 

[See also (1877) 7 Ch D 192 (195) : 47 L J Ch 152 : 26 W R (Eng) 348, Tipton 
Green Colliery Co. v. Tipton Moat Colliery Co. 

Mos. 225, Knowles v. Spence. 

1 Jones, 620, Murphy v. Meade.] 

6. (’15) 2 AIR 1915 Oudh 177 (180) : 30 Ind Cas 234 (DB), Ja 7 igi Ram v. 
Sheoraj Singh. 

(’15) 2 AIR 1915 All 99 (100) : 37 All 81 : 26 Ind Cas 521 (DB), Rupan Singh v. 
Champa Lai. 

[See dUo (’24) 11 AIR 1924 All 47 (48) : 73 Ind Cas 985 (DB), Chhammu Lai v. 
Bhajan Lai. (Putting iron bars into a window of a house usufructuarily mort- 
gaged in order to suit a particular tenant.)) 

7. (’68) 9 Suth W R 488 (488) (DB), Jogendra Nath v. Raj Narain. 

-ol! It ^ 1927 Lah 816(817 > : 103 IC - 466(DB), Kharati Ram v. Dina Nath. 

23 WX 1923 Lah 687 (589) : 75 lQd Cas 183 < DB >’ LabhH Ram v- Abdulla. 
3 °) 17 1930 0“dh 337 (338) : 126 Ind Cas 397 (DB), Qasim Bux v. 

Bhagwanaecn. 

(’90) 1890 Pun Re No. 55, Bhag v. Ghaslia Mai. 

lDd CaS 635 (636) (AU) ’ ***»natullah Beg v. Yusuf Ali. 

21 8 A }u 1921 Lah 53 (55): 67 Ind Cas 132 ( DB b Tohlu Mal v. Buta. (Inte¬ 
rest on the costs of reconstruction not allowed.) 

( ’ 29) , 16 1 7 92 ?*, Lah 509 (509): 116 Ind Cas 852 ( DB ). Iradat Xh an v. 

notion J.)) (M ° rtgagee puttin 8 U P buildin 6 of quite a different nature-Costs 

15 <A C) 109 (115) ,DB) - Uancharsha v. 

(DB) ’ SMnmm Shet v. Amtha Devji. 

411 (PC\ 192 j p C , 133 , : 48 Bom 404 : 51 Ind A PP 236 ; 80 Ind Cas 

Ma *°™ ed _K ah ' mtu U a v. Eamail Allarakhxa. (A, a Mahomedan widow 
sellmg property to B for herself and as guardian for her minor son C —On attain- 
mg majority C challenging the sale — Decree passed against B for delivery of 

4 SS !*°? *•*?■“?* certain amount with? six months into C^urt 

to*"* dismissed-On failure of C, his mortgagee D depositing the 

y J . f* was entitled to deposit money and to protect the pro¬ 

perty mortgaged to him and to prevent the security from being valueless.) ? 
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Section 72 ( B ) Preservation from forfeiture or sale : 

Note 3 This head will include a payment by the mortgagee of Government 

land revenue, 10 the rent of the mortgaged property 11 payable by the 
mortgagor and the amount necessary to be deposited in order to set 
aside a sale of mortgaged property in execution of a decree obtained by a 
prior mortgagee in a suit to which the mortgagee making such payment 
was a party. 12 


(’19) 6 AIK 1919 Lab 354 (355) : 51 Incl Cas 979, Molt Ram v. Sant Ram. 

(’17) 4 AIR 1917 Bom 149 (151) : 42 Bom 159 : 40 Ind Cas 167 (DB), Birdi- 
chand Jivraj v. Standard Bank, Ltd. (Forced payment of the call by tbe regis¬ 
tered bolder of shares who held them as security is not an expenditure for tbe 
preservation of tbe security.) 

10. (’67) 11 Moo Ind App 241 (258) : 8 Sutb W R (PC) 17 (PC), Nugender Chun- 
der v. Shreemutty Dossee. 

(’29) 16 AIR 1929 P C 243 (245) : 51 All 686 : 56 Ind App 339 : 119 Ind Cas 612 
(PC), Sahib Chandra v. Lachmi Narain. 

(’31) 18 AIR 1931 P C 226 (228) : 59 Cal 463 : 58 Ind App 341 : 134 Ind Cas 645 
(PC), Manohar Das v. Hazarimull. 

(’81) 1881 All W N 66 (67) (DB), Chitbahal Rai v. Gaya Rai. 

(’31) 1931 Mad W N 595 (598), Ramamurthi v. Adentui. 

(’02)31 Cal 975 (978) (DB), Rakholiari Chatta Raj v. Bipradas. (Mortgagee 
allowed lien on general principles as S. 72 could not apply in terms.) 

(’07) 7 Cal L Jour 215 (232) (PC), Muhammad Naseem v. Muhammad Abbas Ah. 

(Payment of advanced assessment by mortgagee.) 

(’06) 8 Bom L R 350 (355) (DB), Nilawa v. Krishnappa. (Do.) 

(’98) 22 Bom 440 (445) (DB), Ramaya v. Devapa. (Do.) 

(’79) 2 All 193 (195) (DB), Nikkamal v. Sulaiman Sk. Gardner. (Do.) 

(’22) 9 AIR 1922 Oudk 91 (92) : 25 Oudh Cas 2 : 68 Ind Cas 549 (DB), Mahomed 
Radi v. Mt. Parbali. (Payment by mortgagee of land revenue newly assessed 
during tbe continuance of mortgage.) 

(See also ('07) 17 Mad L Jour 517 (518), Panigatan Kanaran v. Raman Nair. 
(Payment of advanced assessment by mortgagee.) 

(’79) 1879 Bom P J 407 (DB), Idrus v. Vithal. 

(’87) 11 Bom 313 (319) (DB), Achut v. Hari. (A cosharer paying assessment.) 

(*87) 14 Cal 809 (827, 828) (FB), Kinu Ram v. Mazajjer Ilosain.] 

11. (’34) 21 AIR 1934 Pat 433(435): 149 I.C. 1197, Joykrishna v. Radhakrishna. 
(’31) 18 A I R 1931 Pat 325 (326) : 10 Pat 210 : 131 Ind Cas 814 (DB), Foodeni 

Sah v. Azhar Hussain. 

(’24) 11 AIR 1924 Pat 372 (372) : 72 Ind Cas 391, Hira Raut v. Fakirchand. 

(’03) 30 Cal 794 (799):7 Cal W N 609 (DB), Upendra Chandra v. Tara Prosaniia. 
(Mortgagee not in possession paying rent to save property — Section 72 held not 
applicable in terms—Mortgagee allowed lien under general principles of equity, eto.) 
(’07) 7 Cal L Jour 215 (232) (PC), Muhammad Naseem v. Muhammad Abbas AH. 

(Payment of rent can be recovered even if tbe claim is time-barred.) 

(’79) 4 Cal 539 (542) : 6 Cal L R 28 (DB), Mohcsh Cliunder v. Ram Prosonno. 

[ See also (1845) 2 Jo & Lat 521 : 4 Ir Eq R 482 : 69 R R 358, Burrowes v. 
Molloy. (Payment of bead rent.) 

(’19) 6 AIR 1919 Cal 46 (47) : 46 Cal 448 : 52 Ind Cas 433 (I)B), Sita Nath v. 
Thakurdas.] 

12. (’07) 4 All L Jour 176 (179) (DB), Muhammad Husain v. Shcodarshan Das. 
(’24) 11 AIR 1924 Lab 154 (155) : 69 Ind Cas 578 (DB), Henry Alfred v. Karim 

Bakhsh. 

(’10) 6 Ind Cas 47 (50) (DB) (Cal), Paticham Lai v. Kishun Pcrshad. 

(’21) 8 AIR 1921 Mad 480 (481) : 63 Ind Cas 24 (DB), Venkata Narasimha Raju 
v. Kuppu Chelti. 

(’05) 27 All 403 (405) : 2 All L Jour 23 (DB). Abdul Quayyum v. Sadar-ud-din 
Ahmed. 
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The word ‘sale’ referred to in this clause is to be construed ejnsdem 
generis with the words ‘destruction’ and 'forfeiture’ which precede it 
and, therefore, the clause applies only to those sales which endanger 
the mortgage security and not to the sale of merely the equity of 
redemption. 13 Though the amount deposited by the mortgagee to set 
aside sale in execution of a prior encumbrancer’s decree is recoverable 
under this clause, the amount of compensation to be paid to the 
auction purchaser under 0.21, R.S9 of the Code of Civil Procedure, will 
not be allowed to him as it is unnecessarily expended due to his own 
laches in not making the payment earlier. 14 

Unless the mortgagor has contracted to pay the land revenue 
himself, a mortgagee in possession has to pay it under S. 7G, cl. (c), and, 
therefore, where there is no express agreement making the mortgagor 
liable for its payment, a mortgagee in possession is bound to pay the 
same, even if it is newly assessed or advanced during the continuance 
of his mortgage. He cannot recover it from the mortgagor under this 
clause. 16 Where a deed of mortgage is silent on the point as to who is 
liable for the payment of land revenue, it has been held that a mortgagee 
in possession contracts for the payment of the assessment existing on the 
date of mortgage only and not the newly assessed or advanced amount. 
The liability to pay the same is fixed upon the mortgagor. 16 The real 


Section 72 
Note 3 


13 . (’21) 8 AIR 1921 Mad 480 (481) : 63 Iml Cos 24 (DB), Venkata Narosimha 
Raju v. Kuppu Chetti. (Per Ramesam, J—Speucer, J., contra .) 

(’26) 13 AIR 1926 Oudh 281 (286) : 1 Luck 367 : 29 Oudh Cas 336 : 98 Ind Cos 
542 (DB), Hardee Bakhsh v. Deputy Commissioner, Sitapur. (Case law dis¬ 
cussed.) 

(T9) 6 AIR 1919 Oudh 370 (372) : 22 Oudh Cas 32 : 51 Ind Cas 549, Gaya Prasad 
v. Our Dayal. 

(T6) 3 AIR 1916 Pat 96 (96) : 1 Pat L Jour 589 : 38 Ind Cas 232 (DB), Rajendra 
Prasad v. Bahuria Ratan-Jota Kuer. 

(T9) 19 Ind Cas 744 (745) : 16 Oudh Cas 48, Sheo Dulare v. Alt. Batasha. 

(’03) 30 Cal 794(800) :7 Cal W N 609 (DB), Upendra Chandra v.Tara Prosanna. 
(Mortgagee not liable to pay the public oess— Sale not endangering the mortgage 
security— Held, mortgagee cannot add the same to his debt.) 

[See also (’82) 1882 All W N 210 (210) (DB), Ram Prasad v. Salikram Singh.)] 
[See however (’23) 10 AIR 1923 All 127 (128) : 64 Ind Cas 918, Beni Madho v. 
Sanwar Dut.] 

14 . (-32) 19 AIR 1932 P C 99 (101) : 137 Ind Cas 475 (PC), Jagmohan Das v. 
Jugal Kishore. 

[See also (’21) 8 AIR 1921 Oudh 55 (56) : 61 Ind Cas 125, Raghubar Singh v. 
Sanwal Singh. (Mortgagee paying excess due to his laches—He cannot reoover 
the same from mortgagor.)] 

15 . (’24) 11 AIR 1924 P C 102 (106) : 46 All 269 : 51 Ind App 157 : 27 Oudh Cas 
72 : 80 Ind Cas 1019 (PC), Abid Husain v. Kanis Fatima. 

(’08) 18 Mad L Jour 31 (33) (DB), Tuppan Nambudri v. Chinna Pari Kutti. 
[But see (’88) 10 All 611 (614): 1888 All W N 238 (DB), Girdhar Lai v. Bhola 
Nath. (Per Mahmood, J.) 

(’23) 10 AIR 1923 All 433 (434) : 45 All 388 : 73 Ind Cas 945 (DB), Ram Seivak 
v. Sheo Naik. (Submitted the reasoning on the basis of an implied covenant 
does not appear to be sound.)] 

16. (’96) 1896 Bom P J 710 (DB), Ahmed Fakir v. Dayabhai Narandas. 

(1865) 8 Snth W R 174 (175) (SB), Joypraksh Roy v. Oorjhan Jha. 

(1865) 8 Suth W R 6 (7) (DB), Nurjoon Sahoo v. Mooseerooddeen. 

( 04) 14 Mod L Jour 488 (489) (DB), Krishnier v. .4rappuli Iyar. 
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Notes 3-4 


effect oi cl. (c) of S. 76, however, is to make the mortgagee in possession 
liable to pay the land revenue and other charges of public nature out of 
the rents and profits of the property only and not otherwise. Where, 
therefore, the income of the property is insufficient to cover the 
expenditure over these heads and the mortgagee in possession has to 
make them out of his own pocket, he is entitled under this clause to be 
reimbursed in respect of such payments. If the income is sufficient to 
meet these payments, the mortgagee cannot take advantage of this 
clause to recover it again from the mortgagor at the time of redemption. 
In this sense this clause may bo said to be subject to the obligation 
imposed by clause (c) of section 76. 17 

4. Supporting mortgagor’s title—Clause (c) —A mortgagee 
may incur expenditure for supporting the mortgagor’s title to the 
mortgaged property where such title has been impeached, and add 
such expenses to the principal amount of the mortgage-money . 1 The 
principle on which this right is based is that the mortgagor, so long as 
the equity of redemption remains with him, is bound under the general 
law of mortgage, to indemnify the estate against the expenses of 
protecting his title . 2 This obligation on the mortgagor exists, independent 
of any contract between the parties to the mortgage . 3 

The expenses incurred by the mortgagee must, however, be necessary 
and reasonable. The mortgagee, while spending in this respect, must 
act as a prudent owner. The question whether he has so acted is a 
question of fact . 4 It is the duty of the mortgagee to prove the exact 


('86) 1886 Bom P .T 68 (DB), Sadanand v. Ratanji. 

[Sec also (’25) 12 AIR 1925 Lab 76 (77) : 78 Ind Cas 1033 (DB), Raja Ram v. 
Galii.) 

(But see (’09) 2 Ind Cas 469 (470) (DB) (Bom), Hiralal v. Narsilal .] 

17. (’19) 6 AIR 1919 Oudh 50 (53) : 22 Oudh Cas 270 : 54 Ind Cas 264 (DB), 
Farzand Ali v. Sadiq Hussain Khan. 

Note 4 

1. (’12) 16 Ind Cas 217 (219) (DB) (Mad), Ranganatha Filial v. Paripuranam. 
(’19) 6 AIR 1919 Mad 1102 (1103) : 45 Ind Cas 949 (DB), Venkitasami Naikcr v. 

Muthusami Pillai. (Quaere—Whether the mortgagee is justified in conducting an 
expensive criminal litigation.) 

(’91) 15 Bom 625 (639) (DB), Shri Ganesh v. Kcshavarao. 

(’98) 21 Mad 32 (34) (DB), Pokree Saheb Beary v. Pokrcc Beary. 

(1843) 49 E R 820 (821) : 6 Beav 246 : 12 L J Ch 309, Sandon v. Hooper. 

(1747) 26 E R 1098 (1099) : 3 Atk 517 (518), Godfrey v. Watson. 

2. (’85) 9 Bom 435 (437) (SB), Damodar v. Vamanrav. 

(’24) 11 AIR 1924 Bom 264 (266, 267) : 87 Ind Cas 129, Nadershaw Sheriarji v. 
Shirinbai Bapuji. 

3. (31) 18 AIR 1931 P C 143 (148) : 10 Pat 654 : 58 Ind App 254 : 132 Ind Cas 

721 (PC), Parsolim Thakur v. Lai Mohar Thakur. 

(’24) 11 AIR 1924 Bom 264 (266, 267) : 87 Ind Cas 129, Nadershaw Shemarjx v. 

Shirinbai Bapuji. 

(’85) 9 Bom 435 (437) (SB), Damodar v. Vamanrav. 

Halsbury, Laws of England Yol. 21, Page 231. 

1 Dr & Wnl 618, Barry v. Stawell. 

4 . (’19) 6 AIR 1919 Mad 1102 (1103) : 45 Ind Cas 949 (DB), Venkitasami Naiker 
v. Muthusami Pillai. 
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amount of expenses incurred. In the absence of any evidence to show 
what these expenses actually are, he is not entitled to be given credit 
for any amount, even though it may appear from the facts of the case 
that he was put to some expense. 8 After the amendment of the section 
in 1929, no expenditure under this clause will be deemed ‘necessary’ 
unless the mortgagee has, before incurring the expenditure, called upon 
the mortgagor to support his title and the latter has failed to do it. 

5. Costs of supporting the mortgagee’s title—Clause (d). 

_Under the English law a mortgagee is entitled to all that his contract 

or the legal or equitable consequences of it, entitles him to recover, and 
all the costs properly incurred in ascertaining or defending such rights 
whether at law or in equity. 1 Thus, he is entitled not only to the costs 
incurred by him in a suit for foreclosure or redemption but also to 
the costs incurred by him to support his title, apart from any suit for 
foreclosure or redemption. 2 This clause is based upon the same principle. 
A mortgagee will, therefore, be entitled to costs in a suit for foreclosure 
or redemption unless he has forfeited his rights by some improper 
defence or other misconduct. 3 He will also be entitled to the costs 
incurred by him in making good his title, otherwise than in a suit for 
foreclosure or redemption. Thus, where the mortgagee had to spend 
money in removing the obstruction to his enjoyment created by the 


Section 72 
Notes 4-5 


5. (’15) 2 AIR 1915 Mad 945 (947): 28 Ind Cas 186 (DB), Appala Suryanarayana 
v. Venkatasiva Rao. 

Note 5 

1. (1886) 31 Ch D 582 (593) : 55 L J Ch 576 (578) : 54 L T 696 : 34 W R (Eng) 
600, National Provincial Bank of England v. Games. (Detxllin v. Gale, (1802) 7 
Yea 583 relied on.) 

(1838) 40 E R 1084 (1086) : 8 L J Ch 235 : 2 Jur 1030 : 3 Myl & C 670, Dryden 
v. Frost. 

2. (1886) 31 Ch D 582 (502, 593) : 55 L J Ch 576 (578) : 54 L T 696 : 34 W R 
(Eng) 600, National Provincial Bank of England v. Games. (Costs of preparation 
of mortgage deed and correspondence with mortgagor and his surety allowed.) 

(1705) 23 E R 947 (947) : 2 Vem 636, Ramsden v. Langley. (CoGts of taking out 
administration to the mortgagor, as the principal creditor, allowed.) . 

(1889) 41 Ch D 537 (540) : 58 L J Ch 622 : 60 L T 780 : 37 W B (Eng) 704. 
Eardley v. Knight. (Costs of defending suit to set aside the mortgage allowed.) 

(1827) 88 E R 647 (647) : 3 Russ 458 : 27 R R 108, Ellison v. Wright. (Costs of 
suit against surety of mortgagor, for recovery of the mortgage-money, the fruits of 
the action being lost by the bankruptcy of the surety.) 

(1859) 1859 Johns 133 (137) : 123 R R 61, Parker v. Watkins. 

3. (’15) 2 AIR 1915 Mad 402 (403, 404): 26 Ind Cas 184, Varadarayulu Chetty 
v. Dhana Lakshmi. (Cost of defending unsuccessful suit for redemption.) 

(’19) 6 AIR 1919 All 297 (299) : 41 All 473 : 50 Ind Cas 730 (DB), Amina Bibi v. 
Rama Shankar. (Costs of defending an unsuccessful appeal by mortgagor against 
a decree for sale, allowed.) 

(’98) 21 All 4 (9) : 1898 All W N 167 (DB), Jafer ffusen v. Ranjit Singh . 

(’84) 8 Bom 190 (193) (DB), Dhondo v. Balkrishna. 

(’84) 1884 Bom P J 44 (DB), Vithal v. Dhondi. (No apodal circumstance to deprive 
the mortgagee of hiB costs in the redemption suit — Costs allowed.) 

(1802) 32 E R 234 (235) : 7 Yes 683 : 6 R R 192, Detillin v. Gale. 

See also Note 16 on Section 84 and Note 49 on Section 60. 
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mortgagor, in a suit for that purpose, it was held that the costs of that 
suit could be claimed by the mortgagee as a charge on the property. 4 5 
So also where, by reason of the default of the mortgagor to deliver 
]K>ssession to the mortgagee under the terms of the contract, the latter 
has to sue for possession, the costs of the suit can he claimed by him. 43 
Similarly, where a third person sued both the mortgagor and the 
mortgagee for recovery of a sum of money, and the mortgagee in that 
suit successfully defended the suit by setting up his rights of priority in 
respect of amounts paid by him for prior mortgages, it was held that the 
costs of such defence could be claimed by the mortgagee in a subsequent 
suit for redemption by the mortgagor. 6 But the costs of litigation 
concerning the mortgaged property arising out of the wrongful act of a 
third person will not be allowed to the mortgagee unless they were 
incurred in protecting the title to the estate. 53 In the undermentioned 
case 6 where a mortgagee had taken a mortgage with full knowledge of 
a third person’s interest in the property, it was held that he was not 
entitled, as against the mortgagor, to add the costs incurred by him in 
opposing the claim of such third person. 

Where the mortgagee is entitled to his costs he is entitled to recover 
them, not as an independent claim irrespective of his rights under the 
mortgage, but as part of the mortgage amount realisable from the 
mortgaged property. 7 But there is nothing to prevent the Court, in 
proper cases from awarding the costs personally against the mortgagor. 8 
Where the decree is ambiguous it should not be construed in such a 
manner as to enable the mortgagee to recover the costs personally 
against the mortgagor. 9 


4. (’04) 28 Bom 181 (188) : 5 Bom L R 916 (DB), Dattaram v. Vinayak. 

4a. (’41) 28 AIR 1941 Oudh 498 (501) : 16 Luck 812 : 194 Ind Cas 615 (DB), 
Mahomed Ejaz Rasul v. Saiyid Ali Mahomed. 

5. (’26) 13 AIR 1926 Oudh 281 (287): 1 Luck 367 : 29 Oudh Cas 336 : 98 Ind Cas 
542 (DB), Hardeo Bakhsh v. Deputy Commissioner, Sitapur. 

5a. (1931) 100 L J Ch 276 (277) : (1931) 2 Ch 168 : 145 L T 441, In re Smith's 
Mortgage, Harrison v. Edwards. 

6. (’12) 17 Ind Cas 243 (244) (Lah), Ram Ditta Mai v. Karam Devi. 

7. (’25) 12 AIR 1925 Cal 1135 (1135) : 93 Ind Cas 364 (DB), Bahadur Singh v. 
Basiruddin Ahmad. 

(’26) 13 AIR 1926 All 424 (425): 48 All 425 : 94 Ind Cas 872 (DB), Sheo Darshan 
v. Beni Chaudhri. 

8. (’26) 13 AIR 1926 All 424 (425): 48 All 425 : 94 Ind Cas 672 (DB), Sheo 
Darshan v. Beni Chaudhri. 

(’35) 22 AIR 1935 Mad 101 (105) : 58 Mad 418 : 154 Ind Cas 1053 (DB), Lakshmi 
Naidu v. Gunnamma. (Costs directed to be paid personally by defendant disput¬ 
ing right of mortgagee.) 

[See also (’12) 15 Ind Cas 23 (24) (DB) (Cal), Mohunga Ojha v. Ram Bahadur.] 

9. (’26) 13 AIR 1926 All 424 (425) : 48 All 425 : 94 Ind Cas 872 (DB), Sheo 
Darshan v. Beni Chaudhri. 

(’25) 12 AIR 1925 Cal 1135 (1136) : 93 Ind Cas 364 (DB), Bahadur Singh v. 
Basiruddin Ahmad. 

(’18) 5 AIR 1918 All 366 (366, 367) : 40 All 109 : 43 Ind Cas 557 (DB), Damber 
Singh v. Kalyan Singh. 

(’98) 20 All 523 (527): 1898 All W N 157 (FB), Magbul Fatima v. Lalta Prasad. 
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Ordinarily a puisne mortgagee is not ordered to pay the costs of a Section 72 

mortgage suit. He is impleaded as a defendant because in a mortgage Notes 5-7 

suit it is incumbent upon the mortgagee to implead as defendants, all 
persons who would be entitled to redeem the property. In certain cases, 
however, the defendant mortgagee may conduct himself in such a way 
as to make it right and proper that he should b3 ordered to pay the 
costs of the suit. Such a case, naturally turns upon its own facts and 
if it is sought to make a puisne mortgagee liable for the costs, the 
plaintiff should take care that such an order is passed by the Court and 
inserted in the decree. 10 


6. Renewal of lease — Clause (e) _Where the mortgaged 

property is a renewable leasehold property, the mortgagee may spend 
the amount necessary for the renewal of the lease and, unless there is a 
contract to the contrary, he may add the amount to the mortgage debt 
under this clause. It is to be noted in this connection that a mortgagor 
of leasehold property is not, under s. 65, bound to renew the lease. A 

mortgagee may incur expenditure for the renewal in order to preserve 
his security. 

Under the English law also, a mortgagee is entitled to add the 
cost of the renewal of the lease, to the mortgage debt and to recover 
the same with interest along with it. 1 


7. “In the absence of a contract to the contrary.” — 
Under this section the expenses incurred for the purposes mentioned 
therein can be added to the principal of the mortgage-money only “in 
the absence of a contract to the contrary” and not otherwise. Thus, 
where a melkanomdar stipulated in the deed of mortgage that he would 
meet all the expenses of litigation to support the mortgagor’s title and 
he had to incur- that expenditure in a suit by a rival jenmi , it was held 
that he could not add the amount spent, to the mortgage debt as the 
above stipulation was a contract to the contrary'. 1 Similarly, where a 
mortgagor undertook to effect all the repairs on the mortgaged property 
the mortgagee was held not entitled to make them himself and add the 
amount to the mortgage debt. 3 See also the undermentioned case. 3 


*!; 2 R ^ 8 153 xr 15 o 3) : 10 Kang 308 : 139 Ind Cas 185 < DB ). 

M . A. B. M. Chettyar Fxrm v. N. S. P. B. M. Chettyar Firm. 

(1872) 7 Ch App 507 (512) : 41 L J Ch 798 : 26 L T 717 • 20 W R (Fnv\ 
Liverpool Marine Credit Co. v. Wilson. ( g) 665, 

t ?Co<tom.] 57) * W R (Eng) 744 (745) : 3 Jur (N S) 630 ; 108 R R 037, Sclater 


Note 6 


1. (1688) 23 E R 664 (664) : 2 Vern 
(1743) 26 E R 803 (805) : 3 Atk 1 at 


84, Manlove v. Bale and Bruton 
p. 4, Lacon v. Merlins. 




Note 7 

'• £*{ l 1915 ^ 1215 (1219): 27 M Cm 983 (M), Ban,an v. Uanakkal 
' 6 4111 1919 Lah 354 ( 35 ‘. 3 «): 51 Ind Cas 979, Uoliram Sant ram 

Ahmld 19 , 1932 0udh 255 < 259 > : 8 Lack 40 : 139 Ind Cas 64 (DB) Sai 
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8. May add such money to the principal money. — 
A mortgagee may, under the present section, add the amount of money, 
expended by him for the necessary purposes mentioned in the section, 
to the principal money and recover it with interest along with the 
mortgage debt. But can he, independently of the mortgage claim, bring 
a suit to recover sufch amount? Under the English law he can claim 
the money expended by him only at the time of redemption and no 
action on a debt lies for its recovery . 1 The reason is that at law the 
mortgagee is the owner of the property and the sum spent can be 
recovered only in equity as a condition of redemption at the time of 
redemption. In this country, the mortgagor is the owner, and the 
mortgagee has only a security. The English rule can, therefore, have 
no application in India . 2 

A mortgagee in India has two separate remedies open to him, 
namely to sue on his mortgage adding to it the claim for monies 
expended for necessary purposes, or to bring a separate suit to recover 
only the expenses . 8 

The expression “the mortgagee may, in the absence of a contract to 
the contrary, add such money to the principal money,” clearly shows that 
the remedy under this section is only an additional remedy and not the 
sole remedy 4 and the mortgagee is therefore not barred from suing to 
recover such amounts under S. 69 of the Contract Act . 6 The contrary 
view in the undermentioned case 6 does not appear to be correct. 


Note 8 

1. (1884) 25 Ch D 338 (352) : 53 L J Ch 545 : 50 L T 109 : 32 W R (Eng) 352, 
In re Sneyd\ Ex parte Fewings. 

2. (’19) 6 AIR 1919 Mad 1102 (1104): 45 IndCas 949 (DB), Venkitasami Naicker 
v. Muthusami Pillai. 

3. (1867) 11 Moo Ind App 241 (258, 259) : 8 Suth W R (PC) 17 (PC), Nugender 
Chunder v. SreerrfUtty Dossee. 

(’66) 5 Suth W R 126 (128) (DB), Badaum Kooiour v. Seetul Pershad. 

<*79) 2 All 193 (195) (DB), Nikka Mai v. Sulaiman Sheikh Gardner. 

[But see (1852) 8 S D A R 1063 (1064) (SB), Mt. Bebee Wuheedum v. H. Abdul 
Hossein.) 

4 . (’19) 6 AIR 1919 Mad 1102 (1103, 1104) : 45 Ind Cas 949 (DB), Venkitasami 
Naicker v. Muthusami Pillai. 

(’36) 23 AIR 1936 Rang 47 (48) : 161 I. C. 626, A. Murray v. M. S. M. Firm. 
(’35) 22 AIR 1935 Rang 438 (439): 160 Ind Cas 469, N. M. Veerayya Konar v. 
M. V. E. V. E. Chettyar Firm. 

(’98) 20 All 401 (408) : 1898 All W N 90 (DB), Imdad Hasan v. Badri Prasad. 
(’19) 6 AIR 1919 Mad 59 (61, 62) : 41 Mad 1043 : 49 Ind Cas 123 (DB), Mange- 
shwar Narain v. S. Shiva. 

[See also (’07) 34 Cal 92 (95) (DB), TJmesh Chandra v. Khulna Loan Co.) 

5. (’90) 1890 All W N 90 (90) (DB) Parsotam Das v. Jaijit Singh. 

(’33) 20 AIR 1933 Rang 112 (112) : 144 Ind Cas 392, Ma Mya May v. Ma Lon. 
(’35) 22 AIR 1935 Rang 438 (439) : 160 Ind Cas 469, N. M. Veeraya Konar v. 
M. V. E. V. E. Chettyar Firm. 

(’23) 10 AIR 1923 All 127 (127) : 64 Ind Cas 918, Beni Madho v. Sanwar Dat. 

6 (’13) 19 Ind Cas 744 (745) : 16 Oudh Cas 48, Sheo Dutare v. Mt. Batasha. 

[See also (’25) 12 AIR 1925 Oudh 429 (431) : 28 Oudh Cas 221 : 87 Ind Cas 829 
(DB), Jagannath Singh y. Jagjiuan Das. (Decision on the facts of the case.) 
(’20) 7 AIR 1920 Pat 521 (622): 5 Pat L Jour 248: 57 Ind Cas 653, Bajkumarlal 
v. Jaikaran Das. (Separate suit brought in Small Cause Court not allowed,)] 
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On the other hand, the mere fact that there is an agreement 
between the parties aLlowing the mortgagee to recover his expenses by 
an independent suit against the mortgagor personally, does not take 
away the right of the mortgagee under this section to add the amount 
to the principal money and recover it as such. 7 

Suppose now that the mortgagee adopts one of the two remedies. 
The question arises whether he forfeits the other remedy. According to 
the High Court of Allahabad, he does so. In Imdad Hasan v. Badri 
Prasad , e a mortgagee in possession paid the Government land revenue 
payable by the mortgagor to avert the sale of the property. He then 
sued the mortgagor and obtained a money decree for the amount spent 
by him. In a subsequent suit for redemption by the mortgagor, the 
mortgagee claimed a charge under this section for the decretal amount 
which remained unpaid. It was held that as he had elected to pursue 
one remedy to recover his expenditure, he was no longer entitled to a 
relief under this section. The debt was held to have been merged in 
the decree and, therefore, was recoverable only under those decrees. 
A contrary view w'as expressed by the High Court of Madras in 
Mangesivar Naraina v. S. Shiva Rao, 9 in which case the money 
decrees obtained by the mortgagee were, however, barred by limitation 
at the time when a charge under this section was claimed by the 
mortgagee in a suit for redemption. Their Lordships disallowed the 
claim of the mortgagee for the decretal amounts because the claim was 
no longer subsisting, being statute-barred. In their opinion, the Allahabad 
view that even if the decree is alive and enforceable, the relief under 
this section cannot be allowed ‘goes too far.’ It is submitted that the 
Madras view is correct on principle. A mortgagee does not lose his 
charge for the expenditure given by this section by merely obtaining a 
personal decree for the same. He can plead it and claim to be paid lor 
it on redemption, provided the claim under the decree is not otherwise 
barred or does not become unenforceable. 10 


9. Charge for expenses, if can be enforced independent 
o mortgage. — The section allows a mortgagee to add to t 
principal of the mortgage.money the sum expended by him over t 
purposes mentioned therein. In other words, the mortgagee is entitl 
to a charge over the mortgage.security even for the amount sper 

H^n C A h n r f e ^ 0rC6d independently of the mortgage? T1 
gh Court of Allahabad has held in the undermentioned case 1 that 


7. ( 33) 20 AIR 1933 PC 136(139): 144 I C 1025 IPC 1 r \r 

C34) 21 AIR 1934 All i ca t , « Baehchu Lai v. Md.M < 

'35 22 AIR 1935 Z Cas 879 » Bardwar Bluxgat v. Si<a Ra 

[But S e^l 9 ? 6 A R Ji SwV; 0 ' 926 ' Bisheshwar Day7v. Chedi Sin 

(DB), fJUT : " 270 : M lDd C “ 

401 < 408 ) : 189 * All w N 90 (DB). 

li “ : 41 Mad : 49 Ind Cas 123 (DB). 

r * 1 y F L R 66 (67), Subhansha Fakir v. Yacoob Ali 

[Bu, see (’99) 9 Mad L Jour 177 (179) (DB), Savanna v, Balogonvi.] 

195 (199) = 18 " 411 t DB >' to v. Dur tfo 
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charge for expenses cannot be enforced apart from the claim under the 
mortgage. The facts of the case were that a mortgagee in possession 
paid certain arrears of land revenue payable by the mortgagor to avert 
the sale of the property. The mortgagor deposited the principal and the 
interest thereon in Court which was accepted by the mortgagee and the 
deed and possession were delivered to the mortgagor. The mortgagee 
subsequently brought a suit to recover the amount of land revenue by 
sale of the mortgaged property. Their Lordships disallowed the suit and 
observed as follows: 

"In our opinion, whatever may be the position or right of a 
person paying money under such circumstances, who is not a 
mortgagee, the position of a mortgagee making such payments is 
this: if he makes such payments and wishes to seek a direct remedy 
against the mortgaged property in respect of them by a suit for 
sale of that mortgaged property, he must do so in his character 
and position as mortgagee, for it was in that character and position, 
and that only, he paid the money. He must, if he desires to bring 
the property to sale in respect of such payments, add on those 
payments to the principal money due under the mortgage. In 
other words, in our opinion, a mortgagee making such payments 
as mortgagee, does not, by reason of making those payments, 
obtain a lien independently of that under his mortgage. In this 

case.(the plaintiff mortgagees) having abandoned their lien 

and rights as mortgagees, it appears to us that the plaintiffs cannot 
revive them in order to sustain a suit for money which they could 
have added to the original mortgage-debt, and in respect of which 
they were entitled to continue in their character as mortgagees and 
to hold on to the deed of mortgage.” 

In Ambika Charan v. Eamgati Gulia? a mortgagee, after 
obtaining a preliminary decree on his mortgage, deposited a certain 
amount to set aside a sale of the mortgaged property in execution 
of a rent decree. The property was thereafter sold privately by the 
mortgagor who satisfied the preliminary decree completely. Thereafter 
the mortgagee brought a suit to establish his right to the lien on the 
mortgaged property in respect of the deposit that had been made by 
him. It was held by the High Court of Calcutta that the suit was 
maintainable for the reason that the lien acquired by the mortgagee 
in respect of the deposit was not discharged by the payment and 
satisfaction of the preliminary decree. It is submitted that this last 
view is not correct. A lien for expenses under this section is enforceable 
only along with the claim under the mortgage and so long as the latter 
is subsisting; if the latter claim is no longer subsisting, the mortgagee 
cannot have any remedy under this section. He will be entitled, however, 
to recover the amount under S. 69 of the Contract Act . 2 3 


2. (To) 2 AIR 1915 Cal 3G9 (370) : 28 Ind Cas 571 (DB). 

3. (’37) 24 AIR 1937 Nag 225 (226) : 171 Ind Cas 740, Balwantrao v. Tulsa 
Pandharinalh. 

(’38) 25 A I R 1938 Nag 459 (461) : I L R (1939) Nag 246 : 178 Ind Cas 485, Mt.- 
Mulfibai v. Balakdas. 
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See also the undermentioned case. 4 


10. Expenditure must have been made in the capacity 
of mortgagee. — A mortgagee, whether in possession or not, has, 
under the present section, a right to spend the necessary amount for 
the preservation of the mortgaged property, if occasion arises, until the 
sale of the mortgaged property, in execution of the decree for sale, is 
confirmed or a final decree for foreclosure is passed, and to add the 
amount so expended to the mortgage-debt. 1 In other words, the section 
requires that the money expended should be expended by the mortgagee 
in the capacity of a mortgagee, and so long only as the relationship of 
mortgagor and mortgagee subsists between the parties. The relationship 
of mortgagor and mortgagee is not put an end to by the mere passing 
of a preliminary decree for foreclosure- or of a final decree for sale, 
the execution of which is still pending 3 and, therefore, a mortgagee 
spending amounts for the purposes mentioned in the section even after 
the passing of such decrees, has a right to add the amount so expended 
to the principal of the mortgage.money under this section. Where a 
mortgagee spends monies, not as a mortgagee, but as owner under a 
defective purchase which is subsequently declared void by the Court, 
the expenditure must be held to have been made only in his capacity 
as mortgagee. 4 The reason is that as soon as the conveyance is declared 
void, the mortgage revives and the mortgagee must be deemed to have 
had only that capacity all along. Where, however, a mortgagee purchased 
a tenure mortgaged to him in execution of his own decree for sale on 
the mortgage and thereafter paid the arrears of rent which had accrued 
before his purchase, the payment by him was held not to be in the 
capacity of a mortgagee but in the capacity of an owner and purchaser 
m which capacity he was bound by law to make that payment himself’ 
He was, therefore, held not entitled to a relief under this section. 5 

See also the cases noted below. 6 


27 AIR 1940 Nag 285 (286) : 190 Ind Cas 594, Amrit Waman v 
Zumar AIR 1926 CaI 765 <767): 94 104 C “ 3 811 (DB)l T. 

Tim ““ I!11):2Crt!i 150 < DB >. Bindtibathini Dassi v. Barmdra La, 

4 jLU° 7 “H°. M f d 746 (747) : 61 Ind Cas 610 ( DB ), R*ru Nair v Neele 
ThT*”’* 00813 ° l defendin 6 mortgagor’s title incurred during pr i c 
m °! t8age renewed and suit to enforce the latter mortgage brougb 
-The claim for costs cannot be added to the debt under the latter mortage.) 

Note 10 

, Committee’s Report, 1927, printed on page 22 (56). 

olha. Cal 369 (36£ >): MM CM571 (DB), AmbicaCharanBam,at 

'H 6 L ° W BUr 136 (139) ! 43 ** C “ 19 °. Sin K. P. S 

228 (228) ; 59 CM « 3 : 58 Ind App 841 : 134 Ind Ca 
. ,,,n D<UV ' B<uar ' mM . (Reversing A I R 1930 Cal 151 ) 

fil l! 325 (326): 10 Pat 210 : 181 ™ 814 (DB), Fooden 

235 (236 > 1 2 Pa ‘ 390 = ” ** 28 (DB). 

6. (1866) 3 Snth W K 162 (162) (DB), Docinr CAuncfer Damoodur Narain. 
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11. Interest on amount spent. — A mortgagee is entitled 
under this section to claim interest also, on expenses incurred by him 
for the purposes mentioned therein, unless, of course, there is a contract 
to the contrary. 1 Whether there is a contract to the contrary must, in 
each case, depend upon its own facts." In the undermentioned case 3 of 
the Lahore High Court, interest on costs was disallowed even though 
parties had specifically stipulated for interest. The case, however, is 
not under the Act and does not give any reasons for its decision. 

The rate of interest to be allowed on expenses is the same as that 
payable on the principal money and where no such rate is fixed by the 
deed, the section prescribes nine per cent, per annum. 4 Comixmnd 
interest is not allowed on expenses. 5 


12. Premiums paid for the insurance of mortgaged 
property. — Under the second and the third paragraphs of the section 
a mortgagee is entitled to incur expenditure to insure and keep insured 
against loss or damage by fire, the property mortgaged to him, when 
such property is, by its nature, insurable, and he may add the premiums 
paid by him to the principal amount of the mortgage.debt. This provision 
was originally taken from the Conveyancing and Law of Property 
Act, 1881 1 the corresponding sections of which ran as follows : 

"Section 19. (1) A mortgagee, where the mortgage is made by deed shall 
by virtue of this Act, have the following powers, to the like extent as if they 
had been in terms conferred by the mortgage deed, but not further (namely) : 

(i) * 

(ii) A power, at any time after the date of mortgage deed, to insure and 
keep insured against loss or damage by fire any building, or any effects or 


(’16) 3 A I R 1916 Mad 859 (862) : 33 Mad 13 : 16 Ind Cas 877 (DB), Ibrahim 
Sahib v. Arumugathayee. (Sale of equity of redemption in favour of prior mort¬ 
gagee after creation of second mortgage — Prior mortgagee spending over repairs 
after purchase — Suit for redemption of prior mortgage — Held, prior mortgage 
still subsisted — Repairs were as a mortgagee and the amount spent for it were 
recoverable with mortgage debt.) 

Note 11 

1. (’25) 12 AIR 1925 Oudh 673(631): 90 Ind Cas 134, Kaniz Fizzabibi v. Datadin. 

(’07) 4 AL1 L Jour 176 (180) (DB), Muhammad Husain v. Sheodarshan Das. 

(1743) 26 E R 803 (805) : 3 Atk 1, Lacon v. Mertins. 

(1688) 23 E R 664 (664) : 2 Vern 84, Manlove v. Bale & Bruton. 

(1795) 145 E R 964 (964) : 2 Anst 551, Woolley v. Drage. 

(’24) 11 AIR 1924 All 331 (833) : 46 All 397 : 80 Ind Cas 63 (DB), Ismail Hasan 
v. Mehdi Hasan. 

2. (’12) 16 Ind Cas 635 (636) (All), Rahamatullah Beg v. Yusuf Ali. (Held there 
was no contract to the contrary implied.) 

(’29) 16 AIR 1929 All 777 (778): 118 Ind Cas 136 (DB), Sheonandan v. Mahomad 
Khalik. (Held that there was a contract to the contrary.) 

3. (’21) 8 AIR 1921 Lah 53 (55) : 67 Ind Cas 132 (DB), Tahlu Mai v. Buta. 

4 . (’25) 12 AIR 1925 Oudh 678 (631) : 90 Ind Cas 184, Kaniz Fizza Bibi v. 
Datadin. 

5. (’96) 23 Cal 223 (247) : 22 Ind App 133 (PC), Kishori Mohun v. Ganga Baku. 

Note 12 


1. 44 & 45 Viet., Ch. 41. 
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property of an insurable nature, whether affixed to the freehold or not, being 
or forming part of the mortgaged property, and the premiums paid for any 
such insurance shall be a charge on the mortgaged property, in addition to the 
mortgage-money, and with the same priority, and with interest at the same 
rate, as the mortgage-money ; 

9 9 • • * • • *»» 

"Section 23. (1) The amount of an insurance effected by a mortgagee 
against loss or damage by fire under the power in that behalf conferred by 
this Act shall not exceed the amount specified in the mortgage deed, or, if no 
amount is therein specified, then shall not exceed two third parts of the 
amount that would be required, in case of total destruction, to restore the 
property insured. 

(2) An insurance shall not, under the power conferred by this Act, be 
effected by a mortgagee in any of the following cases (namely) : 

(i) Where there is a declaration in the mortgage deed that no insurance 

is required : 

(ii) Where an insurance is kept up by or ou behalf of the mortgagor in 

accordance with the mortgage deed : 

(iii) Where the mortgage deed contains no stipulation respecting insurance, 
and an insurance is kept up by or on behalf of the mortgagor, to the 
amount in which the mortgagee is by this Act authorized to insure.” 2 

There was a difference of wording in this section between the first 
paragraph and the second. The expenses under the former were to be 
added to the principal of the mortgage-money while those under the 
latter were 4 a charge on the mortgaged property.’ The reason for such 
a distinction was not clear and, therefore, the Amending Act of 1929 
changed the wording of the second paragraph, thus bringing it in line 
with that of the first paragraph. The Special Committee state their 
reason for this change as follows : 

"In the penultimate paragraph of S. 72 it is stated that a sum paid as 
insurance premium shall be a charge on the mortgaged property, while the 
second paragraph provides that sums mentioned in els. (a) to (e) should be 
added to the principal money. It is not clear whether any distinction is really 
intended between insurance premia and other necessary costs and charges. 
The sums payable for insurance ought to be treated on the same footing as 
those spent for necessary costs and charges. We are, therefore, of opinion that 
such sums should be added to the principal money and should carry the same 
rate of interest.” 3 

The right of the mortgagee under this provision is, however, subject 
to a contract to the contrary.’ A mortgagor can stipulate that there 
should be no insurance of mortgaged property and a mortgagee insuring 
the property in spite of such a stipulation is not entitled to his costs. 
Similarly, where the mortgagor himself undertakes to insure the property, 
a mortgagee is not entitled to incur costs in that respect, even if the 
mortgagor has failed to keep up his part of the agreement. 4 Fur ther, 

2. These Sections are now replaced by Sections 101 (1) (ii) and 108 (1) and (2) of 
the Law of Property Act, 1925, (16 Geo. V, Ch. 20). 

3. See the Report of the Special Committee printed on page 22 (56, 57). 

4 ;. ( ™) 68 E R 337 (339) : 8 Hare 216 : 14 Jur 288 : 4 De G Sm 575 : 19 L J 
Ch 484, Dobson v. Land. 

(1861) 70 E R 1002 (1003) : 2 J & H 137, Bellamy v. Brickenden. 
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the right is subject to the proviso contained in the last paragraph, under 
which a mortgagee cannot incur expenditure over insurance where the 
mortgagor himself has kept up the insurance. 

The section also prescribes a limit to the amount for which a 
mortgagee can insure the property. If the amount has been fixed by 
the parties themselves, that limit cannot be exceeded. But where no 
such amount is fixed by the parties, the section provides that the 
amount of insurance should not exceed two thirds of the amount which 
would be required to restore the property in case of total destruction. 

For the application of the money received under the insurance 
policy taken by a mortgagee in possession, see Notes on S. 76. 


Section 73 *[7 3, ( 1 ) Where the mortgaged property or any 

Right to proceeds of part thereof or any interest therein 

revenue sale or compen- is Sold OWmg to failure to pay 

sation on acquisition. arrears of revenue or other charges 

of a public nature or rent due in respect of such 
property, and such failure did not arise from any 
default of the mortgagee, the mortgagee shall be 
entitled to claim payment of the mortgage-money, in 
whole or in part, out of any surplus of the sale 
proceeds remaining after payment of the arrears and 
of all charges and deductions directed by law. 

( 2 ) Where the mortgaged property or any part 
thereof or any interest therein is acquired under the 
Land Acquisition Act, 1894, or any other enactment for 
the time being in force providing for the compulsory 
acquisition of immoveable property, the mortgagee 
shall be entitled to claim payment of the mortgage- 
money, in whole or in part, out of the amount due 
to the mortgagor as compensation. 

( 3 ) Such claims shall prevail against all other 
claims except those of prior encumbrancers, and may 
be enforced notwithstanding that the principal money 
on the mortgage has not become due.] 

* Section 73 was substituted for the original section by Section 38 of the Transfer 
of Property (Amendment) Act, 1929 (XX of 1929). The old section ran as 
follows : 

“ 73. Where mortgaged property is sold through failure to pay arrears of 

revenue or rent due in respect thereof, the mortgagee 
Charge on proceeds has a charge on t h e surplus, if any, of the proceeds, 
of revenue-sale. after payment thereout of the said arrears, for the 
amount remaining due on the mortgage, unless the sale has been occasioned 
by some default on hi s part." 

(1865) 12 L T (NS) 114 (114): 34 LJCh 251: 13 W R (Eng) 401, Brooke v. Stone. 
[But see (1863) 8 L T 409 (411) : 9 Jur (N S) 738, Scholefield v. Lockwood. 
(Mortgagee is entitled to money properly expended for insurances under the 
direction for all just allowances.) 
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1. Scope of the section. 

2. Section, whether retrospective. 

3. “ Is sold owing to failure to pay 

arrears of revenue”, etc. 

4. “Arrears.” 

5. “Other charges of a public | 

nature.” 

I 

6. Sale by reason of mortgagee’s ' 

default — Effect. j 

7. “Shall be entitled to claim pay- 1 

ment of the mortgage-money.” j 

8. “In whole or in part.” 


“All charges and deductions 
directed by law.” 

10. Sub-section (2). 

11. Sub-section (3). 

12. Mortgagee claiming surplus 

proceeds if entitled to proceed 
against the property also. 

13. Revenue sale set aside—Right 

of mortgagee to proceed 
against the property. 

14. Surplus proceeds or compensa¬ 

tion money withdrawn by 
mortgagor or other person — 
Remedy of mortgagee. 


Synopsis 

I 9- 


Other Topics (miscellaneous) 


Compensation awarded to mortgagor 
under Land Acquisition Act — Mort¬ 
gagee’s rights. See Note 10. 

Doctrine of substituted security. See 
Note 1. 

Priority. See Note 11. 


Revenue and rent sales. See Notes 1 & 3. 
Sale of part of the mortgaged property. 
See Note 12. 

Share allotted to mortgagor on partition 
is mortgagee’s substituted security. See 
Note 1. 


1. Scope of the section. — This section is a particular appli¬ 
cation of what has been called the doctrine of substituted securities. 1 
According to that doctrine a mortgagee is entitled to a charge upon 
property which, through no fault of the mortgagee, has taken the place 
of the mortgaged property. 2 

The doctrine is of wide application. Thus, where the subject of a 
mortgage is an undivided share in property and the joint sharers effect 
a partition, the security of the mortgagee will attach to the share 
allotted in severalty to his mortgagor. 8 The right of a puisne mortgagee 


Section 73 — Note 1 

1. (’16) 3 AIR 1916 Mad 323 (325): 39 Mad 283: 28 Ind Cas 232 (DB), Subbaraju 
v. Seetharamaraju. 

(’38) 25 AIR 1938 All 221 (224, 225) : ILR (1938) All 513 : 174 Ind Cas 702 (FB), 
Oirdhar Lai v. Alay Hasan. 

(10) 6 Ind Cas 92 (95): 33 Mad 429 (DB), Venkatarama lycr v.Esumsa Rowthen. 

2. (’10) 5 Ind Cas 92 (95): 33 Mad 429 (DB), Venkatarama Iyer v. Esumsa Row- 
then. 

( 71) 16 Suth W R 222 (223) (DB), Heera LaU v. Janokeenath. 

i'fc! 142 ( l47 ' 148 ) : 7 Cal L R 396 (DB), Krisiodass Kundoo v. Ramkant Roy. 

( 66) 10 Moo Ind App 540 (558): 5 Suth W R P C 83 (PC), Sidhee Nasir Ally Khan 
v. Ojoodhyaram Khan. 

3. (’10) 5 Ind Cas 92 (95): 33 Mad 429 (DB), Venkatarama Iyer v. Esumsa Row- 
then. 

(’38) 25 A I R 1938 All 221 (225) : ILB (1938) All 513 : 174 Ind Cas 702 (FB), 
Gtrdhar Lai v. Alay Hasan . 

(’30) 17 AIR 1930 Nag 139 (142) : 124 Ind Cas 690 :26 Nag L R 312, Tretanath v. 
Ajodhaprasad. 

<’74) 1 Ind App 106 (120,122):21 Suth W R P C 233 (PC), Byjnath v. Raynoodeen 
i/howary. 

(’40) 27 AIR 1940 P C 11 (14) : ILR (1940) Ear P C 33 : 185 Ind Cas 234 : 67 Ind 

Z'aofio 1 ( 194 °) 1 Cal 255 (PC), Jadunath v. Paruieswar. 

( 702 c^ 93 ! t. ? If {236 '.f]\ : 139 Ind Cas 85 : 59 Ind A PP 405 : 18 

1 vPC), Md. Afgal Khan v. Abdul Rahman. 
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Note 1 (’38) 25 AIK 1938 Pat 199 (200) : 17-5 Ind Cas 194 (DB), Balakrishna Prasad v. 

Apurbo Krishna. 

(’37) 24 A I R 1937 Pat 563 (566) : 16 Pat 622 : 171 Ind Cas 715 (DB), Nirmal 
Kumar v. Sant Lai Mahlo. 

(’37) 24 AIR 1937 Pat 345 (346, 347) : 170 Ind Cas 134, Ganga Prasad Sao v. 
Dulari Saran Singh. (Anomalous mortgage.) 

(’17) 4 AIR 1917 Pat 325(327,328): 39 Ind Cas 586, Barhamdeo Narainv. Hajari 
Lai. (The fact that the mortgage is usufructuary makes no difference.) 

(’26) 13 AIR 1926 Oudh 509 (511) : 1 Luck 210 : 96 Ind Cas 75 (DB), Badri Din 
v. Muneshar Bakhsh Singh. 

(’24) 11 AIR 1924 Oudh 307 (308) : 80 Ind Cas 483 ,Ml. Jamka v. Shiam Kishore 
Lai. 

(’19) 6 AIR 1919 Oudh 329 (330) : 53 Ind Cas 659, Saiyid Muhammad v. Jaicad 
H usam. 

(’17) 4 AIR 1917 Oudh 1 (6) : 41 Ind Cas 413, Abdul Wahab v. Basant Lai. 

(’14) 1 AIR 1914 Oudh 426 (429, 430) : 24 Ind Cas 2, Kijayat Ullali v. Mahabir 
Prosad. 

(’26) 98 Ind Cas 1039 (1041) (DB) (Oudh), Lachman Prasad v. Mohammad Ah 
Mohammad. 

(’13) 20 Ind Cas 577 (578) : 16 Oudh Cas 161, Mahadin v. Sheo Prasad. (The 
same rule applies where the mortgagor is allotted a cash payment in lieu of his 
share in the property.) 

(’40) 27 A I R 1940 Nag 149 (155) : ILR (1941) Nag 677 : 194 Ind Cas 537 (DB), 
Atmaramsao v. Bhupendranath. 

(’35) 22 AIR 1935 Lah 936 (936, 937) : 160 Ind Cas 734 (DB), Bliawani Singh v. 
Nathu Bam. (Where one of joint owners mortgages a part of the joint undivided 
property the mortgagee is entitled to recover the debt from the whole of the pro¬ 
perty which may eventually fall to the mortgagor on partition.) 

(’34) 21 A I R 1934 Lah 809 (812) : 155 Ind Cas 938 : 16 Lah 392 (DB), Ditvan 
Chand v. Manalc Chand. 

(’34) 21 AIR 1934 Lah 660 (661) : 149 Ind Cas 1195 (DB), Mohan Lai v. 
Wadharca Singh. 

(’33) 20 AIR 1933 Lah 771 (772, 773) : 14 Lah 749: 149 Ind Cas 104 (DB), Amar 
Singh v. Bhagwan Das. (The fact that the property allotted to the mortgagor in 
the partition has been subsequently transferred by him to third parties makes no 
difference.) 

(T5) 2 A I R 1915 Lah 75 (76) : 30 Ind Cas 31 (DB), Prem Shah v. Khan Chand. 
(1894 Pun Re No. 101 followed.) 

(’37) 170 Ind Cas 748 (748, 749) (Lah), Kalian Chand v. Vasudev Singh. (Parti¬ 
tion effected after mortgage decree — Principle of substituted security extended to 
execution proceedings also.) 

(TO) 6 Ind Cas 991 (992) : 34 Mad 175 (DB), Muthia Raja v. Appala Raja. 

(’37) 1937 Mad W N 1340 (1342) (DB), Manickavelu v. Satecdan Sowcar. 

(’95) 18 Mad 316 (318, 319) : 5 Mad L Jour 148 (DB), Pullamtna v. Pradosham. 
(TO) 6 Ind Cas 829 (830) (DB) (Cal), Narendra Chandra v. Saroda Kanto. 

(TO) 6 Ind Cas 196 (198) (Cal), Baikuntha Nath v. Sheikh Nura. (The same 
principle applies when mortgage iscreated during the pendency of a partition suit.)- 
(’07) 6 Cal L Jour 46 (49) (DB), Hakim Lai v. Ram Lai. (Question as to how the 
substituted security is to be ascertained explained with illustrations.) 

(’07) 35 Cal 388 (391, 392) : 12 Cal W N 373 (SB), Slialiebzada Mahomed Kazim 
Shah v. R. S. Hills. 

(’20) 7 AIR 1920 All 15 (16) : 58 Ind Cas 97 (DB), Nanu v. Mathura Prasad. 
(Partition between mortgagor and his cosharers fraudulent and bogus—It does not 
affect mortgagee’s right to undivided share.) 

(’93) 20 Cal 533 (535, 536) (DB), Hem Chunder Gliosc v. Thako Moni Debi. 

(’34) 149 Ind Cas 229 (230, 231) (DB) (Bom), Umar Hussain v. Sakliaram. 

(’36) 23 AIR 1936 All 456 (458) : 163 Ind Cas 762, Adit Singh v. Bindayal Sahu. 
(’20) 7 AIR 1920 All 34 (35, 37) : 58 Ind Cas 171 : 42 All 596 (DB), Bliup Singh 
v. Chedda Singh. (It makes no difference that before the partition is made the 
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mortgagee obtains a decree for sale of the share mortgaged to him.) 

(’02) 24 All 483 (486) : 1902 All W N 137 (DB), Amolak Ram v. Chandan Singh. 
(’36) 23 AIR 1936 Nag 125 (127) : I L R (1936) Nag 22 : 165 Ind Cas 550 (DB), 
Liladhar Uttamchand v. Shiwaji Ganesh. (Principle of substituted security 
applies even when mortgagor transfers specific items of joint property.) 

(’33) 20 AIR 1933 Lab 682 (685) : 145 Ind Cas 432 (DB), Bulaq i Mai v. Abdul 
Karim. (Mortgagor’s share on partition is liable even in hands of his transferee.) 
(1900) 1900 Pun Re No. 32, p. 112 : 1900 Pun LRp. 337, Babu Rai v. Nathu. 
(’94) 1894 Pun Re No. 101, p. 101, Belt Ram v. Mt. Shahzada Begam. 

(’38) 25 A I R 1938 Mad 767 (769) : 182 Ind Cas 316, Rathnavelu Cheltiar v. 
Subramaniatn Chetty. 

(*42) 29 A I R 1942 Cal 153 (160) : I L R (1942) 1 Cal 326 : 201 Ind Cas 353, 
Saradindu Mukherjee v. Jaharlal Agar walla. 

(’41) 28 AIR 1941 Pat 399 (400) : 193 Ind Cas 748, Shyamakant Lai v. Ram Lai. 
(’41) 28 A I R 1941 Rang 79 (80) : 1940 Rang L R 826 : 193 Ind Cas 294, Daw 
Shin v. Arjandas. 

(’36) 23 AIR 1936 Mod 473 (476) : 163 Ind Cas 834, Rama Aiyar v.T. Bagaiathi- 
muthu Pillai. (But a partition between the mortgagor, a Hindu father and his son 
on whom the mortgage is binding will not restrict the mortgagee’s rights, on the 
principle of substituted security, to the share allotted to the father.) 

(’15) 2 AIR 1915 Cal 749 (750) : 30 I. C. 398, Shaikh Nura v. BaikuntJia Nath. 
(’06) 1906 Pun Re No. 2 : 1906 Pun L. R. No. 10, Allah Bakhsh v. Gobind Ram. 
(’83) 1883 Pun R No. 81, Sikandar v. Nur Mahi. 

(’09) 4 Ind Cas 92 (94) (Cal), Surja Prosad Thakur v. Rajmohan Topedar. 

[See also (’38) 25 A I R 1938 Mad 547 (550) : 181 Ind Cas 922, Krxshnaveni v. 
Subrahtnanyan CheUy. (After partition, rights in substituted security of two rival 
claimants should be proportionate to value of original security standing on date of 
partition.) 

(’99) 26 Cal 434 (440) : 3 Cal W N 209 (DB), Joy Sankari Gupta v. Bharat 
Chandra. 

(’42) 29 AIR 1942 All 267 (267) : 202 Ind Cas 199, Imtiae-un-nissa Bibi v. Abdul 
Qasim. (Where subsequent to the mortgage of his share of a house by a joint 
owner a specific portion of it is given to him on a partition between joint owners, 
when the mortgagee obtains a decree and purchases his mortgagor’s share in 
execution of the decree he is entitled to possession of the share specifically given to 
his mortgagor at the partition — As the mortgage had merged in the decree and 

so ceased to exist, the principle of substituted security may not be applicable _ 

But what the mortgagee wants is really in substance what was given by the 
decree for sale and what was purchased by him in execution.) 

(’24) 11 AIR 1924 All 65 (66) : 74 Ind Cas 345 : 45 All 653, A,ftab Begam v. 
Muammad Ayub. (The doctrine of substituted security only applies where pos¬ 
session of a particular property has been awarded to the mortgagor in lieu of an 

undivided share in the whole property which was the subject of partition _ It 

does not apply when the entire property mortgaged belonged to the mortgagor, 
and a person with no title subsequently obtained possession of a portion of it 
behind the back of the mortgagee.) 

(’03) 1903 Pun Re No. 89, page 390 (394), Sundar Singh v. Natha. (When 
a portion of common holding allotted to a person as security by a cosharer is 
found to be already heavily encumbered, the mortgagee can claim to have his 
security made good out of the remainder of the common holding forming part of 
the mortgagor’s share.)] 

( 14) 1 AIR 1914 PC 95 (96): 23 I.C. 642 (PC), Mahabir Prasad y. Taj Begum .] 

[See however (*35) 22 AIR 1935 Mad 1011 (1014): 158 Ind Cas 1025, Ramanna 
Chettiar v. Manickam Chettiar . [A and B were joint properties. One oopar- 
cener mortgaging A property as his own—On partition he getting a share in A and 
B also — B subsequently sold — Held, mortgage lien attached to share in A and 
not to share in B and doctrine of substituted security did not apply.)] 
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to the surplus proceeds on a sale under the first mortgage is also based 
on this doctrine. 4 So also where a mortgaged house was pulled down 
by the mortgagor and the materials were utilised by him for building 
another house, it was held that the mortgage lien attached, on the 
principle of substituted securities, to the new building. 5 See also the 
undermentioned cases. 6 

The old section, before its amendment in 1929, applied only to 
cases where the mortgaged property had been sold for failure to pay 
arrears of revenue or rent due in respect of the property, and further 
provided that the mortgagee had merely a charge on such proceeds. 


4. (’10) 5 Ind Cas 92 (9-5) : 53 Mad 429 (DB). Venkatarama Iyer v. Esumsa 
Roicthen. 

('33) 25 AIR 1938 All 221 (225) : I L R (1933) All 513 : 174 Ind Cas 702 (FB), 
Girdhar Lai v. Alay Hasan. 

C30) 17 AIR 1930 Nag 139 (142) : 124 Ind Cas 690 : 26 Nag L It 312, Tretanath 
v. Ajodhyaprasad. 

(’13) 21 Ind Cas 961 (963, 964) : 41 Cal 654 : 41 Ind App 45 (PC), Barhamdeo v. 
Tarachand. (Suit by a subsequent mortgagee for surplus sale proceeds.) 

(’05) 33 Cal 92 (110, 111) : 9 Cal W N 939, Barhamdeo Prasad v. Tara Chand. 
(Do.) 

(’07) 4 All L Jour 492 (493) : 1907 All W N 201, Bakhlawar Lai v. Baru Mai. 

(’21) 3 AIR 1921 All 312 (313,314): 43 All 263: 61 Ind Cas 376 (DB), Karan Singh 
v. Islitiaq Hiisain. 

(’26) 13 AIR 1926 Mad 101 (104, 108) : 90 Ind Cas 410, Knshnaswami v. Thiru- 
vialai. (A subsequent mortgagee not a party to suit by prior mortgagee— He can 
proceed either against property or against surplus sale proceeds—He has priority 
over other unsecured creditors.) 

(’23) 15 AIR 1923 Lah 593 (594, 595) : 103 Ind Cas 173, Gian Chand v. Gopi 
Chand. (Do.) 

(’15) 2 AIR 1915 Cal 330 (381) : 19 Ind Cas 226 (DB), Nathan Sao v. Ann\e 
Bcasant. (Property sold by second mortgagee in execution of mortgage decree — 
Surplus sale proceeds in deposit withdrawn by fourth mortgagee in execution of his 
own decree — Third mortgagee no party — Third mortgagee suing for recovery of 
money withdrawn on ground that it was his.own and not as part of his mortgage 
security — Claim held was not tenable.) 

(1835) 54 L J Ch 1081 (1083) : 29 Ch D 954 : 53 L T 442 : 33 W R (Eng) 916, 
I Vest London Commercial Bank v. Reliance Permanent Building Society. 

5. (’26) 13 AIR 1926 Mad 343 (345) : 91 Ind Cas 754, Punnayya v. Venkatappa 
Rao. (AIR 1926 Mad 101 relied on.) 

6. (’16) 3 AIR 1916 Nag 84 (85, 66): 34 Ind Cas 704: 12 Nag L R 90, Viswanath 
v. Shankcrlal. (Pre-emption sale free of mortgage — Mortgagee was allowed to 
claim the sale proceeds.) 

(’18) 5 AIR 1918 Cal 265 (270, 271) : 43 Ind Cas 996 (DB), Satya Sankar v. Mon 
Mohan. (Previous decrees for rent are charge enforceable against surplus sale 
proceeds of patni at sale in execution of decree for rent under Bengal Tenancy Act.) 

(’15) 2 AIR 1915 Cal 24 (27) : 26 Ind Cas 197 (DB), Basant Kumar v. Khulna 
Loan Co. (Sale of patni tenure in execution of decree for arrears of rent — Mort¬ 
gagee has charge on the surplus sale proceeds.) 

(’30) 17 AIR 1930 Nag 139 (142) : 26 Nag L R 312 : 124 Ind Cas 690, Tretanath 
v. Ajoodhya Prasad. (Principle of substituted security applies to pre-emption 
price obtained on sale of the mortgaged holding under the provisions of C. P. 
Tenancy Act.) 

[But see (’25) 12 AIR 1925 Mad 275 (273): 85 Ind Cas 277, Kandasmami Chetti 
v. Adimoola Chetti. (It was held that a hypothecatee of chattels cannot recover 
the proceeds of the sale of the chattel, in the hands of the hypothecator, on the 
principle of substituted security.)) 
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The use of the word ‘charge’ was not quite correct as, under S. 100 a 
‘charge’ related only to the immovable property and did not apply to 
a claim against the fund into which the property was converted. As 
was stated in the report of the Special Committee “the procedure for 
enforcing a simple mortgage obviously does not apply to the enforce, 
ment of a claim against a fund. The use of the word also leaves the 
remedy of the mortgagee uncertain.” This section was, therefore, recast 
omitting the word ‘charge’ and by inserting a provision entitling the 
mortgagee to claim payment of his amount from out of the surplus 
proceeds. Its scope has further been widened by making it applicable 
not only to the revenue and rent sales but also to sales for the recovery 
of arrears of all charges of a public nature and to the compulsory 
acquisition under law, of the mortgaged property. 

It may be noted that the doctrine of substituted security rests on 
the fact that the mortgagee has lost his viortgage right on the property 
sold or acquired, through no fault of his own and has, therefore, to be 
given a right to proceed against the substituted property. 7 It follows, 
that the doctrine and, therefore, this section applies only where the 
property has been sold or acquired free of the mortgage 9 and not where 

7. (’97) 24 Cal 746 (749) (DB), Beni Prosad v. Rewat Loll. 

8. (’28) 15 AIR 1928 Oudli 442 (448): 3 Luck 719:116 Ind Cas 49 (DB), Narotam 
Das v. Sukhraj Singh. 

(’97) 24 Cal 746 (749) (DB), Beni Prosad Sinha v. Rewat Lall. 

(’25) 12 AIR 1925 Cal 1145 (1145, 1146) : 86 Ind Cas 882, Rash Behari v. Kasum 
Kumari. (Sale for revenue.) 

(’07) 6 Cal L Jour 74 (83) : 11 Cal W N 732 (DB), Ram Ratan Sahu v. Mohani 
Sahu. (Do.) 

(’10) 5 Ind Cas 524 (525) (DB) (Cal), Gopi Krishna Mandal v. Ram Lai Mandal. 
(Do.) 

(’04) 31 Cal 745 (751), Upendra Chandra Singh v. Mohri Lai Marwari. (Do.) 
(1900) 27 Cal 180 (183, 184) (DB), Kamala Kant v. Abul Barkat. (Do.) 

(’04) 3 Cal L Jour 52 (56), Umatara Gupta v. Uina Char an Sen. (Do.) 

(’04) 8 Cal W N 332 (336, 337) (DB), Hem Chandra Chowdhury v. Tafazzel Hos- 
sem Khan. (Sale for arrears of rent.) 

(’93) 20 Cal 241 (244) (DB), Gosto Behary Pyne v. Shib Nath Dut. (Do.) 

(’ll) 9 Ind Cas 489 (491) (DB) (Cal), Ram Jiban v. Taj-ud-Din. (Do.) 

(’35) 22 AIR 1935 Rang 409(411): 160 Ind Cas 130 (DB), U Thet v. Kawa, Town¬ 
ship Officer. (Sale for arrears of land revenue.) 

(’15) 2 AIR 1915 Cal 24 (27) : 26 Ind Cas 197 (DB), Basant Kumar v. Khulna 
Loan Co. 

(1900) 22 All 321 (322) : 1900 All W N 87 (DB), Sheo Sampat v. Bandhu Prasad. 
(’06) 30 Bom 466 (471, 472): 8 Bom L R 360 (DB), Amolak Banechand v. Dhondi. 
(’98) 1898 Rom P J 8 (DB), Mulchand Bliagwanji v. Shapurji Dadabhai. 

(’74) 11 Bom H C R218(222)(DB), Ghelabhai Bhikaridasv. Pranjivan Ichharam. 
(’73) 10 Bom H C R 416 (418), Abdul Qani v. Krishnaji Bhikaji. 

(’34) 21 AIR 1934 Pat 209 (209): 148 Ind Cas 972 (DB), Kapuri Sahu v. Mathura 
Das. (Sale for arrears of revenue.) 

(’83) 20 AIR 1933 Mad 649 (650, 651) : 144 Ind Cas 525, Qovindarajulu v. Secy. 

of State. (Sale for default under Abkari Act does not give property free of encum¬ 
brances.) 

( 06) 80 Mad 67 (71) : 2 Mad L Tim 36 (DB), Ram/a Srinivasa Chari v. Guana- 
prakasa Mudaliar. 

’02) 26 Mad 385 (386) : 13 Mad L Jour 129 (DB), Sayigapally Lakshmayya v. 
Intoory Bolla Reddy. 
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Section 

Note 


the mortgage has not been extinguished by the sale or acquisition or 
other transaction. 9 Thus, where mortgaged property is sold for arrears 
of revenue or rent but the sale does not, by virtue of special provisions 
of law, extinguish the encumbrance, the mortgagee will not be entitled 
to the surplus sale proceeds under this section. 10 But where the 
mortgaged property is sold for arrears of rent and the sale is subject to 
the encumbrance, but such encumbrance could, by virtue of S. 167 of 
the Bengal Tenancy Act, 1885, be annulled by the purchaser of the 
property, it has been held by the Calcutta High Court that though the 
mortgage lien is not destroyed ipso facto by reason of the sale, it is “in 
jeopardy - ’ and is liable to be destroyed, and that therefore the mortgagee 
can, by (jiviiuj up liis lien on the property, claim the sale proceeds 

(’88) 11 Mad 330 (331) (DB), Kelan v. Mamkam. 

(’10) 8 Ind Cas 414 (414, 415) : 34 Mad 493 (DB), Secretary of State v. Pisipaly 
Sankarayya. 

(’27) 14 AIR 1927 Rang 289 (293) : 105 Ind Cas 258: 5 Rang 458 (DB), Mohamad 
Salay v. R. M. V. V. M. Chettyar Firm. 

(’09) 1 Ind Cas 45 (45, 47) (DB) (Cal), Amar Chandra Kundu v. Ram Sundar 
Saha. 

(’79) 5 Cal L R 227 (228, 230), Ram Aivtar Singh v. Tulsi Ram. (Acquisition 
under S. 16 of the Land Acquisition Act.) 

9. (’38) 25 AIR 1938 Pat 179 (180) : 16 Pat 299 : 174 Ind Cas 834 (DB), Krishna 
Chandra v. Bipin Behari. 

(’28) 15 AIR 1928 Oudh 442 (448) : 3 Luck 719 : 116 lud Cas 49 (DB), Narotam 
Das v. Suhhraj Singh. 

(’40) 27 AIR 1940 Nag 149 (154) : I L R (1941) Nag 677 :194 Ind Cas 537, Atma- 
ram Sao v. Bhupendranath. (Mortgage by undivided coparcener of share — 
Partition — Mortgaged property falling to share of another coparcener; but latter 
undertaking to pay the mortgage — Mortgagee is not restricted to the property 
substituted in the hands of the mortgagor but can proceed against the property 
originally mortgaged.) 

[ See also (’29) 16 AIR 1929 Cal 392 (394): 113 Ind Cas 904 (DB),Z?ast/£ Chandra 
v. Jagobandhu. (Property sold for arrears of rent — Mortgagee is not confined 
to surplus sale proceeds but can follow mortgaged property.) 

(’ll) 9 Ind Cas 248 (249) (Cal), Chliatardhari Lai v. Biranchi Lai. (The pur¬ 
chaser of a holding at a sale in execution of a rent decree must annul any mort¬ 
gage created by tenant and the mortgage is not ipso facto annulled by the sale.) 
(’02) 6 Cal W N 834 (835) (DB), Meherunnesa v. Sham Sundar Bhuiya. 

(’12) 13 Ind Cas 785 (787) : 38 Cal 923 (DB), Banbihari Kapur v. Khctra Pal 
Singh.] 

10. (’88) 15 Cal 546 (552, 553) (DB), Prem Chand v. Purnima Dasi. 

(’99) 26 Cal 966 (970): 4 Cal W N 317 (DB), Har Shankar Prasad Singh v. Shew 
Gobind Shaw. 

(’29) 16 AIR 1929 Pat 209 (210) : 8 Pat 569 : 121 Ind Cas 466 (DB), Kashi Lai v. 
Mural Huq. 

(’03) 30 Cal 1071 (1074, 1076) (DB), Afzul Hossain v. Rajbuns Sahai. 

(’83) 7 Mad 31 (36) (FB), Rajagopalachari v. Subbaraya. (5 Mad 371 overruled.) 
(’86) 10 Mad 266 (269) (DB), Padakannaya v. Narasimma. 

(’28) 15 AIR 1928 Oudh 442 (447, 448) : 3 Luck 719 : 116 Ind Cas 49 (DB), 
Narotain Das v. Sukhraj Singh. 

[But see (’34) 21 AIR 1934 Pat 209 (209, 210) : 148 Ind Cas 972 (DB), Kapuri 
Sahu v. Mathura Das. (Revenue sale of portion of mortgaged property — En¬ 
cumbrances not extinguished under S. 54 of Bengal Revenue Sales Act — Mort¬ 
gagee can proceed against the mortgaged property at the same time claiming the 
surplus proceeds.)] 
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under this section. 11 The purchaser could not, however, compel the 
mortgagee to give up his lien and claim the surplus proceeds. 12 

It is not necessary that all the incumbrances on the property 
which the mortgagee or any other person may have on the property 
should be extinguished. It is enough if the particular mortgage in respect 
of which a claim under this section is made, has been extinguished. 13 

The right under this section to claim surplus proceeds or the 
compensation money, as the case may be, is over and above the rights 
which he may have under the law to enforce payment of the mortgage, 
money, e. g., under S. 6S of the Transfer of Property Act, or under any 
personal covenant to pay the money. 14 

2. Section, whether retrospective —It has been held by the 
High Court of Allahabad that this section is retrospective, at least when 
no action was pending on the first of April 1930 when the amendments 
came into force. Accordingly where a portion of the mortgaged property 
was acquired under the Land Acquisition Act before the amendment and 
the compensation amount was received by the mortgagor, the mortgagee 
was held entitled to a personal decree for that amount against the 
mortgagor by virtue of the provisions of this section. 1 

3. “Is sold owing to failure to pay arrears of revenue”, etc. 
— Sub-section (l) of the section applies only where mortgaged property 
is sold owing to failure to pay arrears of revenue , etc. It does not 
apply to sales of property for failure to pay dues which are not arrears 
of revenue or other public charges, but which are under the law to be 
recovered as if they are arrears of revenue. 1 


11. (’04) 9 Cal W N 117 (118, 119) (DB), Nim Chand v. Ashutosh. 

12. (’97) 24 Cal 746 (748, 749) (DB), Beni Prosad Sinha v. Rewat hall. 

(’ll) 9 Ind Ca3 249 (250) (Cal), Chhatardhari Lai v. Biranchi Lai. 

13. (’04) 3 Cal L Jour 52 (55, 56) (DB), Umatara Gupta v. Uma Charan Sen. 

14. (’38) 25 AIR 1938 All 221 (224, 225): 174 Ind Cas 702: I L R (1933) All 513 
(PB), Girdhar Lai v. Alay Hasan. (Section 68, T. P. Act.) 

(’24) 11 AIR 1924 Pat 536 (589) : 3 Pat 581 : 78 Ind Cas 723 (DB), Banarasi 
Prasad v. Mohiuddin Ahmad. (Covenant.) 

(1900) 28 Cal 12 (16, 17) : 4 Cal W N 735 (DB), ifastulla Mandal v. Jan 
Mamud Sha. 


Note 2 

25 AIR 1938 AU 221 (223, 227) : 174 Ind Cas 702 : I L R (1938) All 513 
(FB), Gxrdhar Lai v. Alay Hasan. 


Note 3 

1. (’05) 28 Mad 420 (422) (DB). Ibrahim Khan v. Bangasatni Naicken. (Sale fo 
arrears of Abkar i revenue under S. 28 of Act I of 1886 (Madras).) 

(’33) 20 AIR 1933 Mad 649 (650, 651) : 144 Ind Cas 525, Govindarajulu v 
Secretary of State. (Sale for arrears of Abkari rent.) 

(1900) 22 AU 321 (322) : 1900 All W N 87 (DB), Slue Sompat v. Bandhu Prasad 
(Sale of a mortgaged house by Government for arrears of takavi loan whioh is i 
43 arrears of avenue - Mortgage lien on the house is not exting 

( ’ 96 . ) 24 Cal V ™ (DB) ’ Mahanund Chukerbutty v. Banimadhub 
(Property sold for road cess.) 

(’86) 12 Cal 430 (434) (DB), Umachurn Bag v. Ajadannissa Bibee. (Do.)] 
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Section 73 4. “ Arrears,”—The word “arrears” must be read not only with 

Notes 4-6 the word ‘revenue’ but also with the words “charges of a public nature 

or rent.” 1 

5. “Other charges of a public nature.” — The words 
‘‘charges of a public nature” must be taken to mean charges of a 
public nature of a kind similar to revenue. Arrears of loan advanced 
by the Government under the Agriculturists’ Loans Act, XII of 1884, 
cannot be said to be arrears of charges of a public nature within the 
meaning of this section. 1 

6. Sale by reason of mortgagee’s default—Effect.—When 
the mortgagee is himself bound to pay the revenue, rent or other 
public charges on the mortgaged property and the property is sold for 
failure to pay such amount, the mortgagee cannot obtain the benefit of 
this section and cannot claim any amount from out of the surplus sale 
proceeds. Nor can the mortgagee, according to the undermentioned 
cases, 1 by purchasing the property himself or in some other person’s name 
on his behalf, extinguish the right of redemption of the mortgagor. 
According to the High Court of Patna, la however, a right of redemption 
once extinguished by the sale cannot be revived by the subsequent 
purchase by the mortgagee, unless the rent or revenue sale is fraudulent. 
If the mortgagee is not bound to pay such arrears and the sale is held 
owing to the mortgagor’s default in payment of the arrears, this section 
will apply and the mortgagee will be entitled to claim, in whole or in 
part, the surplus sale proceeds. If the mortgagee purchases the property 
himself at such a sale, the mortgagor will not be entitled to redeem it. 2 
Further, if the morUjacjor purchases the property in such a sale in his 

Note 4 

1. (’33) 22 AIR 1035 Rang 409 (411) : 160 Ind Cas 130 (DB), U Thet v. Township 
Officer, Eaica. 

Note 5 

1. (’35) 22 AIR 1935 Rang 409 (411) : 160 Ind Cas 130 (DB), U Thet v. Town - 
ship Officer, Eaica. 

Note 6 

1. (’27) 14 AIR 1927 All 747 (748) : 50 All 36 : 103 Ind Cas 370 (DB), Thakur 
Jaikaran v. Sheo Eumar. 

(’95) 20 Bom 492 (494) (DB), Eaiappa v. Shiva pa. 

(’96) 22 Bom 271 (274, 275) (DB>, Genu v. Sakharam. (Mortgagee purchasing in 
the name of another.) 

(’95) 21 Bom 396 (399) (DB), Babaji v. Magniram. (Mortgagee is deemed to hold 
as a trustee for mortgagor subject to his mortgage.) 

(’89) 1889 Bom P J 160 (160), Sambhu v. Babaji. 

la. (’39) 26 AIR 1939 Pat 382 (385) : 18 Pat 133 : 183 Ind Cas 374 (DB), Fekua 
Mahto v. Lai Sahu. (AIR 1936 Pat 434 relied on.) 

2. (’16) 3 AIR 1916 Mad 1069 (1070) : 29 Ind Cas 344 (DB), Naramparambath 
Euttan v. Eoyakuth. (Mortgagee in possession—Contract that mortgagee was not 
to pay the arrears of revenue—S. 76 (c) does not apply—Sale for such arrears and 
purchase bv mortgagee—Mortgagor cannot redeem.) 

(’27) 14 AIR 1927 Bom 540 (541, 542) : 104 Ind Cas 653 (DB), Abdul Rehman v. 
Vviayak. (Mortgagee in possession—Income insufficient to meet revenue demands 
—S. 76 (c) will not apply—Sale for arrears of revenue and purchase by mortgagee 
_Mortgagor cannot redeem.) 
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own name or in the name of another, the mortgagee can, in addition 
to his right to claim surplus sale proceeds under this section, proceed 
against the mortgaged property for any balance due on the mortgage. 
The reason is that it is a general principle that a mortgagor cannot set 
up against his own incumbrancer any other incumbrance created by 
himself. 3 

7. “Shall be entitled to claim payment of the mortgage- 
money.” — The old section provided that the mortgagee had merely a 
charge on the surplus sale proceeds. It has now been recast by omitting 
the word ‘charge’ and providing that the mortgagee shall be entitled 
to claim payment out of the fund. 


The change in the language does not warrant an inference that 
the Legislature intended to depart from the principle of substituted 
security. 1 

The reason for the change in the language of the section has been 
stated by the Special Committee in their Report as follows: 

“The use of the word ‘charge’ appears to us to be unhappy inasmuch as a 
charge under S. 100 relates to immoveable property and is enforced as a simple 
mortgage. The procedure for enforcing a simple mortgage obviously does not 
apply to the enforcement of a claim against a fund. The use of the word also 
leaves the remedy of the mortgagee uncertain. We, therefore, propose to avoid 
its use and to provide that the mortgagee shall be entitled to claim payment 
out of the surplus fund or compensation money payable to the mortgagor, as 
the case may be.” 2 


8. “In whole or in part.” — In Susilabala Dasi v. Dina, 
bandhu Nandi 1 a landlord first created a mortgage on his land and 
then a patni interest therein. The mortgagee obtained a decree upon 
his mortgage binding even the patni interest, and, subsequent thereto, 
the property was sold for arrears of revenue subject to the patni 
interest. The mortgagee took the surplus sale proceeds and claimed to 
proceed against the patni interest also for the balance. It was contended 
that the effect of S. 73 was to transfer the whole of the charge to the 
sale proceeds leaving the mortgaged property thereafter absolutely free 
from the charge. In other words the contention w as that under s .78 the 

hv U 37 i (S74) 1903 A11 W * 75 <DB), Ganga Saha, y. Tulshi Ram. 
(Purchase by mortgagor benami m the name of a third person.) 

Tv* v s ™ : 105 lnd c “ 258 (DB) ' M ° hamad 
1920 cai 26 (33): 55 in4 689 <db) ' Satish Kan ‘ ,M Sati * 

('I’s! e T Sd L 60 (762): 27IniiCas274 < DB >. tomi Reddiv. VmkaUsam. 

cLij H20) : 51 lDd C “ 574 ' P ° Dm ‘ T. T. S. 

Note 7 

:ILR (1938 » “ 513 •• 171 “ 792 ■ 

2. See the Report of the Special Committee, Clause 37, printed on page 22 (57). 

Note 8 

*• <’ 10 ) 5 lnd Cas 70 (72) (DB) (Cal). 
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Section 73 sale proceeds must be accepted in full satisfaction of the mortgage.debt 
Notes 8-10 and not in part satisfaction thereof. The High Court, however, rejected 

the contention and allowed the mortgagee to proceed for the balance. 

The insertion of the words ‘in whole or in part’ only serve to state 
the above law in clear terms. 

9. “All charges and deductions directed by law.’’ — 
These words were added by the amending Act of 1929. The amount that 
the mortgagee would be entitled to claim is the amount which remains 
after payment of the arrears aud of “all charges and deductions directed 
by law.” 

The word “charges” in this expression means “costs”. 1 

When the property is sold under a rent decree under the Bengal 
Tenancy Act, 1S85, the landlord-decree-holder is entitled under S. 169 of 
that Act to recover from the total sale proceeds not only the decretal 
amount but also the amount of rent that has accrued due, in respect of 
that tenure, from the date of suit till the date of confirmation of sale; 
and the mortgagee can take the proceeds only after this amount also is 
deducted therefrom. 2 Before the amending Act of 1929, the landlord’s 
right to this amount was only under S. 169 of the Bengal Tenancy Act, 
1895, but now it is conceived he will be entitled to claim this amount 
under this section also as a ‘deduction directed by law.’ 

10. Sub-section (2). — Property acquired under the provisions 
of the Land Acquisition Act is free of all incumbrances. So also will be 
property which is compulsorily acquired under any other enactment for 
the time being in force providing for the compulsory acquisition of 
immovable property. The principle of substituted security will prima 
facie apply to such cases. 1 But there was a conflict of opinions on the 
point, due to the fact that the section as it stood before the amending 
Act, 1929, did not specifically deal with land acquisition cases. According 
to the High Court of Allahabad 2 and the undermentioned case of the 
Judicial Commissioner’s Court of Oudh, 3 the mortgagee had no charge 
on the compensation amount awarded. A contrary view was taken by 

Note 9 

1. (’35) 22 AIR 1935 Rang 409 (411): 160 Ind Cas 130 (DB), U Thet v. Township 
Officer, Eawa. 

2. (’07) 34 Cal 724 (727, 728) : 6 Cal L Jour 26 (DB), Prabal Chandra v. Jadu- 
pati Chakravarti. 

(’33) 20 AIR 1933 Pat 257 (253) : 144 Ind Cas 760, Central Bank of India v. 
Sachindra Mohan. 

Note 10 

1. (1906) 75 L J Ch 556 (559) : (1906) 2 Ch 93 : 94 L T 809 : 54 W R (Eng) 551 : 
22 T L R 499, Law Guarantee d Trust Society, Ltd. v. Mitcham d Cheam 
Brewery Co., Ltd. 

(1907) 1 Ch 64 (67) : 76 L J Ch 151 : 95 L T 606 : 71 J P 130 : 23 T L R 16 : 14 
Mans 28, Noakes v. Noakes d Co., Ltd. 

[See (1853) 22 L J Ch (N S) 369 (370) : 1 Sm & G 32 : 16 Jur 1063 : 1 W R 
(Eng) 17, In re Stewart’s Trusts .] 

2. (’93) 16 All 78 (79) : 1393 All W N 223, Basa Mai v. Tajammal Husain. 

3. (’17) 4 AIR 1917 Oudh 233 (234) : 20 Oudh Cas 256 : 42 Ind Cas 793, Sajjadi 
Begam v. Ml. Janki Bibi. 
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■the High Courts of Calcutta, 4 Madras 5 and ftatna, 6 the Chief Court of 
the Punjab" and the undermentioned case 8 of the Chief Court of Oudh. 
The above conflict has now been set at rest by the introduction of 
sub-s. (2) giving the mortgagee rights with respect to the compensation 
money similar to those given to him with respect to the surplus sale 
proceeds under sub-section (l). 9 

When only a portion of the mortgaged property is acquired, the 
mortgagee is entitled to claim the whole of the compensation money 
awarded if such amount is less than the amount due under the 
mortgage. 10 


11 . Sub-section (3). — The claim of the mortgagee under the 
section is subject only to the rights of prior incumbrancers; it prevails 
over all other claims. Thus, if the amount is taken away by a 
subsequent mortgagee 1 or a creditor having a personal remedy against 
the mortgagor, 2 the mortgagee can sue them for recovery of the amount. 

4. (’04) 6 Cal L Jour 745 (747,748)(DB), Jatuni Chowdhurani v. Amar Krishna. 
(’09) 1 Ind Cas 45 (47) (DB) (Cal), Amar Chandra Kundu v. Ram Sundar Saha. 

•(’23) 10 AIR 1923 Cal 681 (682) : 77 Ind Cas 26 (DB), Kustea Loan Office Ltd. 
v. Ananda Charan. 

(’09) 1 Ind Cas 264 (278, 279) (DB) (Cal), Debendra Nath Sen v. Mirza Abdul 
Santed Seroji. 

5. (’83) 6 Mad 344 (347) (DB), V. Viraragava v. Krishnasami. 

( 90) 13 Mad 321 (322) (DB), Arumugam v. Sivagnana. 

1925 Mad 245 (245) (DB), Purushothama Naidu v. Ramaswami Iyer. 

(25) 12 AIR 1925 Mad 275 (276): 85 Ind Cas 277, Kandaswami Chetliv. Adimoola 

Cnetty. 

(See also ('24) 11 AIR 1924 Mad 521 (521, 522) : 78 Ind Cas 82 (DB), Secy, of 
State v. Kuppuswami Chetty.] } 

£ 21 ) ® 4^ 1921 Pat 372 ( 372 ) : 59 Cas 513 : 5 Pat L Jour 650 (DB) 
Ashutosh Rat v. Bobu Lai Jhungar. (16 All 78 followed.) 

7 * ( ’ 07) i 907 Be No. 17 p. 81 (84): 1907 Pun W R No. 67 : 1908 Pun L R 

2 \ T j3*®” 7' J t S0 Ram ‘ < Part of the mortgaged property acquired—Mort¬ 

gagee held entitled to the whole compensation.) 

8 P ? 0) n! 7 A ^ 19 ?° 0udh 292 (293 ’ 294) : 123 Ind Cas 56 : 5 Luck 702 (DB), 
Prog Dm v. Nankau Singh. 

'■ 174 “ C “ 702 :ILE (1988 » Au 513 <™>. 
(498): 164 Ind 015 1002 '«“»• Sahai *«• *■**• 

4WUfl07 4 p PU P “ 4 1 °, (4 ° ) * Ibrahim ***** Singh. 

< 07) 1907 Pun Re No. 17 : 1908 Pun L R No. 2, Topan J 


Note 11 


Topan Das v. Jeso Ram. 


f ParwLm Na^in^t^ ^ W N 210 (DB >- Kun J Lai 

sold for default in ™ ^ Estate mort 6 a 8® d separately to two different mortgagees 
' surplus t G0Ve . rament _ Collector instead offing 

mortgagee in part Suft subse « uent mortgagee in full and the pX 

prio^eld dTd noThe^f * * for payment in fuU 0D <>£ 

Pa ‘ 307 (311) = 139 Inl C “ BO*. Uukhrom Marwari y. 

33 ^ 878 (880) (DB), Behind Sahai Shibdut Ram. 

< ) al W N 856 (360) (DB), Joguhw Shagat V. Qhancuham Dost. 
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Section 73 A Crown in the position of a subsequent mortgagee is in no better 

Notes 11-12 position than any other person who has taken a subsequent mortgage. 3 

This sub-section also allows a mortgagee to claim the surplus sale 
proceeds or the compensation money even before the mortgage-money 
has become due. The object is to protect the mortgagee from the loss 
that may accrue to him by the withdrawal of money by the mortgagor 
in case the sale or acquisition, as the case may be, takes place before 
the mortgage debt becomes due. 4 Moreover, the mortgage security being 
converted into money, there is no reason why the mortgagee should have 
to wait until the due date. 5 

In the case mentioned below, 6 decided under the old section, the 
• mortgagee was allowed to take the compensation money even before the 
mortgage debt had become due, with the consent of the mortgagor. 

12. Mortgagee claiming surplus proceeds, if entitled to 
proceed against the property also. — It has been seen in Note I 
that the section applies only where the property has been sold free of 
the incumbrance in respect of which the claim for surplus proceeds is 
made. Where properties x and y were mortgaged to A and property x 
was sold for arrears of Government revenue but the sale did not, by 
virtue of section 54 of the Bengal Land Revenue Sales Act, XI of 1859* 
extinguish the incumbrance, it was held by the Patna High Court in 
the undermentioned case 1 that the mortgagee A could not only claim 
the surplus sale proceeds but could also proceed to enforce his mortgage- 
against even the portion of the mortgaged property sold. A similar 
view was taken in the cases noted below, 2 where the property was sold 
for arrears of rent, but the incumbrances were not annulled. A contrary 
view has been taken in Krishna Chandra Dliar v. Bipin Bchairi 
Padhi 3 that the mortgagee, in such a case, is not entitled to the surplus* 
sale proceeds. The Court observed : "to accede to the proposition that, 
lie can also proceed against the sale proceeds would mean that by 
reason of the revenue sale the security held by the mortgagee was 
increased. This was clearly not the intention of the Legislature. The 
only reason for S. 73 was to protect a mortgagee whose security has in 
fact been diminished.” The previous case was sought to be explained 
on the ground that the effect of the sale in the said case was "tc\ 
diminish the security to a certain extent without extinguishing it 

3. (’35) 22 AIR 1935 Rang 409 (412) : 160 Ind Cas 130 (DB),t7 Thet v. Tovmship 
Officer, Kaxca. (Crown was a mortgagee under Agricultural Loans Act, 1884.) 

4. (’38) 25 AIR 1938 All 221 (225) : 174 Ind Cas 702 : I L R (1938) All 513 (FB), 

Girdhar Lai v. Alay Hasan. 

5. See the Report of the Special Committee, Cl. 37, printed on page 22 (57). 

6. (’15) 2 AIR 1915 Cal 639 (700) : 42 Cal 1146 : 28 Ind Cas 450 (DB), Prolash 
Chandra v. Hassan Banu Bibi. 

Note 12 

1. (’34) 21 AIR 1934 Pat 209 (209, 210) : 148 Ind Cas 972 (DB), Kapuri Sahxt v* 
Mathura Das. 

2. (’37) 24 A I R 1937 Pat 307 (309) : 169 Ind Cas 805, Mukram Mariva-n, v.- 
Bateswar Mahton. 

(’06) 33 Cal 878 (880) (DB), Gobind Sahai v. Shibdut Ram. 

3. (’381 25 AIR 1938 Pat 179 (180) : 16 Pat 299 : 174 Ind Cas 834 (DB). 
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altogether.” The explanation is not clear. It is submitted that the 
first mentioned view is not correct. 


Where a part of the mortgaged property or a particular interest 
in such property is sold and the sale is, in respect of that part, free 
from the mortgage, the mortgagee can claim the surplus sale proceeds 
and for the balance due on the mortgage he can proceed against the 
remaining property not sold. 4 


13. Revenue sale set aside — Right of mortgagee to 
proceed against the property, — Where the sale for arrears of 
revenue is set aside and the property revests in the mortgagor, the 
mortgagee cannot claim the sale proceeds, but can enforce his mortgage 
against the property. 1 


14. Surplus proceeds or compensation money with¬ 
drawn by mortgagor or other person—Remedy of mortgagee. 
— Where the mortgaged property has been sold for arrears of revenue, 
etc., or has been compulsorily acquired, and the surplus proceeds or the 
compensation amount, as the case may be, has been withdrawn by the 
mortgagor or other person, there are several remedies open to the 
mortgagee: 

( 1 ) He can sue the person who has withdrawn the amount, for 

recovery thereof on the basis that the money belonged by 

virtue of this section to the mortgagee and has wrongfully 

been received by such person. Such a suit would, it is 

conceived, fall under Art. 62 of the Limitation Act, 1908, the 

starting point of time being the date of the withdrawal of the 
amount. 


( 2 ) (a) In the case of sales for arrears of revenue, etc. 

He can under S. 68 cl. (c) sue for the recovery of the mortgage. 

money 1 and the suit would be governed for purposes of 

limitation by Art. lie or Art. 120 of the Limitation Act. 

The difference between the first remedy and this is that the 

latter is available only against the mortgagor. But the 

whole of the mortgage.money can be recovered and not 

merely the surplus sale proceeds taken away , as in the 
former case. 


(b) In the case of compulsory acquisition of the property. 
Where the mortgaged property has been compulsorily acquired 
the mortgagee can sue under S. 68 only if clause (b) thereof 
applies. There is a difference of opinion as to whether 




Note 13 

1. (’25) 12 A I R 1926 Cal 1145 (1146) : 86 Ind Cas fifio • 

already become available to the mortgagee makes no difference.) ' 

¥ /.« t ’ Note 14 

I. < 09) 3 Ind Cas 311 (314) (DB) (Cal), Tsri Prasad v . gunga Pr<md ; 
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acquisition would amount to a “destruction” of the property 
within the meaning of that clause. According to the High 
Court of Madras 2 it is not. According to the Judicial 
Commissioner’s Court of Oudli, 3 it is. Assuming that that 
clause applies, a suit by the mortgagee for the mortgage 
money would be governed by Art. 116 or Art. 120 of the 
Limitation Act. 4 

(3) Under the old section he could sue to enforce his charge against 
the fund, and such a suit was governed by Art. 132 of the 
Limitation Act. 5 6 7 Even under the present section he may, 
according to the undermentioned cases 8 enforce by a suit 
his mortgage security against the fund withdrawn by the 
mortgagor or other person. 

As has been seen already the fund is really a substituted security 
and the mortgagee can enforce his mortgage against such security by a 
suit on the mortgage. The only advantage of this remedy over the 
others will be that if the fund is not sufficient to pay the mortgage- 
money, the mortgagee will be entitled to claim a personal decree against 
the mortgagor (in case where such personal remedy is not barred) for 
the balance under O. 34 R. 6 of the Code of Civil Procedure. 

It may be pointed out that the mortgagee who takes advantage of 
the first mentioned remedy is not barred from resorting to the second 
remedy for the recovery of the balance of the mortgage amount that 
may remain due. But if he adopts the second remedy, he cannot 
thereafter resort to the third remedy. The reason is that the second 
remedy is available only if the mortgagee gives up liis security , whereas 
the third remedy involves the enforcement of the security? 


2. (’90) 13 Mad 321 (322) (DB), Arumugam v. Sivagnana. 

3. ('17) 4 AIR 1917 Oudk 233 (234) : 42 Ind Cas 793 : 20 Oudh Cas 256, Sajjadi 
Begam v. Mt. Janki Bibi. (13 Mad 321 dissented from.) 

4. See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edition, 
Notes on Articles 116 and 120. 

5. (’04) 31 Cal 745 (751) (DB), Upendra Chandra Singh w Mohri Lai Marwari. 

(’04) 3 Cal L Jour 52 (57, 58) (DB), Umatara Gupta v. Uma Char an Sen. 

(’16) 3 A I R 1916 Nag 84 (86) : 12 Nag L R 90 : 34 Ind Cas 704, Viswanath v. 
Shankerlal. 

(’05) 33 Cal 92 (112) : 9 Cal W N 989 (DB), Berhamdeo Pershad v. Tara Chand. 

(’01) 5 Cal W N 356 (358, 359) (DB), Jogeshur Bhagat v. Ghanasham Dass. 

(1900) 27 Cal 180 (183, 184) (DB), Kamala Kant Sen v. Abul Barkat. 

[But see (’17) 4 AIR 1917 Oudh 233 (234) : 42 Ind Cas 793 : 20 Oudh Cas 256, 
Sajjadi Begam v. Mt. Janki Bibi. (When mortgaged property is acquired under 
the Land Acquisition Act the mortgagee has no charge on the purchase money.)] 

See also the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edition, 
Article 132 Note 11. 

6. (’38) 25 AIR 1938 All 221 (226) : 174 Iud Cas 702 : ILR (1938) All 513 (FB), 
Girdhar Lai v. Alay Hasan. 

(’42) 29 A I R 1942 Pat 185 (187) : 197 Iud Cas 739, Kunja Behari v. Bendu- 
dhar Panda. (Mortgaged property sold for arrears of revenue — Money-decree- 
holders withdrawing money after preliminary decree can be impleaded and 
final decree passed against them.) 

7. (’38) 25 AIR 1938 All 221 (226) : 174 Ind Cas 702 : ILR (1938) All 513 (FB), 

Girdhar Lai v. Alay Hasan. 
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74 . [Ri ght of subsequent mortgagee to pay off 
prior mortgagee.] Repealed by S. 39 of the Transfer 
of'Property (Amendment) Act , 1929 (XX of 1929). 

This section has been omitted by s. 39 of the Transfer of Property 
(Amendment) Act, XX of 1929. The omitted s. 74 ran as follows : 

" 74. Any second or other subsequent mortgagee may, at any time after the 
amount due on the next prior mortgage has become payable, tender such 
amount to the next prior mortgagee, and such mortgagee is bound to accept 
such tender and to give a receipt for such amount; and (subject to the provisions 
of the law for the time being in force regulating the registration of documents) 
the subsequent mortgagee shall, on obtaining such receipt, acquire, in respect 
of the property, all the rights and powers of the mortgagee, as such, to whom 
he has made such tender. " 

The section dealing with the doctrine of subrogation is re-enacted 
with certain changes in section 9-2 by section 47 of the Transfer of Property 
(Amendment) Act (xx of 1929). The Special Committee, in omitting 
the section, observed as follows : 

These sections (Ss. 74 and 75) are based on what is known as the principle 
of 'subrogation'. For reasons stated in the notes in the proposed new Ss. 92 
and 94, we propose to delete these sections. ” 

For a discussion on the law of subrogation, see Notes on s. 92. 

r . 


75 . [Rights of mesne mortgagee against prior 
and subsequent mortgagees.] Repealed by S. 39 of the 

Transfer of Property (Amendment) Act , 1929 (XX of 
1929). 


The regaled section 75 ran as follows ; 

“ Every second or other subsequent mortgagee has, so far as 

regards redemption, foreclosure and sale of the mortgaged property, 

the same rights against the prior mortgagee or mortgagees as his 

mortgagor has against such prior mortgagee or mortgagees and the 

same rights against the subsequent mortgagees (if any) as he has 
against his mortgagor . M 


The first portion of the section 
and 92 and the second portion printed 
S. 94. See Notes on section 94 . 


is now found re-enacted in ss. 91 
in italics has been re-enacted as 



' w * during the continuance of th< 

m L possiss'on. f mor,Eag " “ ort g a ge> the mortgagee takes 
p er ^.y_ possession of the mortgaged pro 

; (a) he must manage the property as a persor 

, of ordinary prudence would manage it ii 
it were his own; 

(b) he must use his best endeavours to collect 
• ■ "ho rents and profits thereof; 


Section 74 


Section 75 


Section 76 
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(c) he must, in the absence of a contract to the 
contrary, out of the income of the property, 
pay the Government revenue, all other 
charges of a public nature a [and all rent] 
accruing due in respect thereof during such 
possession, and any arrears of rent in 
default of payment of which the property 
may be summarily sold; 

(d) he must, in the absence of a contract to 
the contrary, make such necessary repairs 
of the property as he can pay for out of 
the rents and profits thereof after deduc¬ 
ting from such rents and profits the 
payments mentioned in clause (c) and the 
interest on the principal money ; 

(e) he must not commit any act which is 

destructive or permanently injurious to 
the property; 

(f) where he has insured the whole or any 
part of the property against loss or damage 
by fire, he must, in case of such loss or 
damage, apply any money which he actually 
receives under the policy or so much 
thereof as may be necessary, in reinstating 
the property, or, if the mortgagor so directs, 
in reduction or discharge of the mortgage- 
money ; 

(g) he must keep clear, full and accurate 
accounts of all sums received and spent 
by him as mortgagee, and, at any time 
during the continuance of the mortgage, 
give the mortgagor, at his request and cost, 
true copies of such accounts and of the 
vouchers by which they are supported; 

(Ji) his receipts from the mortgaged property, 
or, where such property is personally 
occupied by him, a fair occupation-rent in 
respect thereof, shall, after deducting the 
expenses b [properly incurred for the manage¬ 
ment of the property and the collection of 
rents and profits and the other expenses] 
mentioned in clauses (c) and (d), and 
interest thereon, be debited against him 
in reduction of the amount (if any) from 
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time to time due to him on account of 
interest c [ * * ] and, so far as such 

receipts exceed any interest due, in reduc¬ 
tion or discharge of the mortgage-money; 
the surplus, if any, shall be paid to the 
mortgagor; 

{i) when the mortgagor tenders, or deposits in 
manner hereinafter provided, the amount 
for the time being due on the mortgage, 
the mortgagee must, notwithstanding the 
provisions in the other clauses of this 
section, account for his d [* * *] receipts 
from the mortgaged property from the date 
of the tender or from the earliest time 
when he could take such amount out of 
Court, as the case may be e [and shall not be 
entitled to deduct any amount therefrom 
on account of any expenses incurred after 
such date or time in connection with the 
mortgaged property]. 

If the mortgagee fail to perform any of the duties 

Loss occasioned imposed upon him by this section, he 
by his default. may, w h© n accounts are taken in pur¬ 
suance of a decree made under this chapter, be debited 
with the loss, if any, occasioned by such failure. 


a. These words were inserted by Section 40 of the Transfer of Property (Amend. 

ment) Act, 1929 (XX of 1929). 

b. These words were inserted by Section 40, ibid. 

«. The words "on the mortgage-money” were omitted by Section 40, ibid, 
d. The word "gross” was omitted by Section 40, ibid. 

«. These words were inserted by Section 40, ibtd. 


Synopsis 


1. Scope of the section. 

'*2- Law in the Punjab. 

3. Section not applicable to cases 

governed by Dekkhan Agricul¬ 
turists’ Relief Act, 1879. 

4. 44 During the continuance of the 

mortgage.” 

3. 44 Takes possession.” 

C. Clause (a). 

7. Clause (b). 

8. Clause (c). 

9. Clause (d). 

10. Clause (e). 

11. Clause (f) — Insurance. 

12. Clause (g).— Mortgagee must 

keep accounts. 


13. Accounts when to be taken. 

14. Proof of accounts. 

15. Failure to keep accounts_ 

Effect of. 

16. Clause (h) — Mode of taking 
accounts. 

17. 44 Receipts from the mort¬ 

gaged property.” 

18. 44 Fair occupation-rent.” 

19. Expenses of management 

and collection of rents and 
profits. 

20. ‘‘Surplus, if any, shall be 

paid to the mortgagor.” 

21. Clause (ij.. 

22. Last paragraph. 
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Section 76 
Note 1 


Other Topics (miscellaneous) 


Accounts to be taken only on redemp¬ 
tion. See Note 13. 

Duties and liabilities of mortgagee in 
possession 

Duty to collect rents and profits. See 
Note 7. 

Duty to manage with ordinary pru¬ 
dence. See Note 6. 

Duty to make necessary repairs. See 
Note 9. 

Duty to pay public charges. See 
Note 8. 

Duty to prevent waste. See Note 10. 


Liability for acts destructive or in¬ 
jurious to the property. See Note 10. 

Liability for loss occasioned by de¬ 
fault. See Note 22. 

Effect of tender or deposit—Account for 
receipts. See Note 21. 

Liability to account not subject to con¬ 
tract to the contrary. See Note 12. 

Mortgagee whether entitled to remu¬ 
neration for management. See Note 19. 

W hat amounts to mortgagee’s ‘taking 
possession’. See Note 5. 


!• Scope of the section. — This section enumerates the duties 
of a mortgagee who takes possession of the mortgaged property during 
the continuance of the mortgage. 1 Such duties are, however, between 
himself and the mortgagor and not as between himself and third 
parties. 2 


The section deals mainly with the debit side of the mortgagee’s 
account while S.72 deals with the credit side. 3 


The section does not lay down any new principles; the rules laid 
down in the section were recognised even before the passing of the 
Transfer of Property Act, 4 and the provisions of the section are a mere 


Section 76 — Note 1 

1. (’29) 16 AIR 1929 P C 256 (259) : 119 Ind Cas 631 (PC), Kamlapal Motilal v. 
Union Indian Sugar Mills Co., Ltd. 

(’24) 11 AIR 1924 All 881 (883) : 46 All 897 : 80 Ind Cas 63 (DB), Ismail Hasan 
v. Madhi Hasan. 

2. (’37) 66 Cal L Jour 10 (12) (DB), Sachindra Mohan v. Commissioners for the 
Port of Calcutta. 

(’25) 12 AIR 1925 Bom 330(330): 88 I.C.79, Ardeshar Cowasji v. K.D. and Bros. 
(’41) 28 AIR 1941 Mad 401 (401) : 199 Ind Cas 443, Govindarajulu v. Gopala- 
swamy. 

3. (’37) 66 Cal L Jour 10 (12) (DB), Sachindra Mohan v. Commissioners for the 
Port of Calcutta. 

(’23) 10 AIR 1923 Mad 533 (535) : 47 Mad 7 : 72 Ind Cas 292 (DB), Subba Rao v. 
Balusu Buchi. 

4. (’24) 11 AIR 1924 P C 102 (106) : 46 All 269 : 27 Oudh Cas 72 : 51 Ind App- 
157 : 80 Ind Cas 1019 (PC), Abid Husain v. Ml. Kaniz Fatima. (Clauses (a) 
and (c).) 

(’36) 23 AIR 1936 Pat 583 (586) : 166 Ind Cas 545 (DB), Mahomed Sadiq v. 
Harakh Narain. (Clause (h).) 

(’35) 22 AIR 1935 Pat 148 (149): 155 Ind Cas 22(DB), Kamla Prashad v. Bamdeo 
Missir. (Clauses (g) and (h).) 

.(’40) 27 AIR 1940 Pat 627 (629) : 188 Ind Cas 39 (DB), Ramcshxoar Nath v. 

Naramdeshivar Prasad. (Clauses (a) and (c).) 

(’68) 10 Suth W R 367 (368) (DB), Doorga Debcc v. Issur Chunder. (Clauses (g). 
and (h).) 

(’68) 9 Suth W R 275 (275) (DB), Gholam Nuzuf v. Mt. Emanum. (Do.) 

(’68) 9 Suth W R 488 (488) (DB), Jogendronath v. Raj Narain. (Clause (d).) 

(’67) 7 Suth W R 30 (30) (DB), Nilkant Sein v. Jaenooddeen. (Clause (g).) 

(1865) 3 Suth W R 6 (7) (DB), Nurjoon v. Mozeerooddeen. (Clause (c).) 

(’67) 3 Bom H C R (A C) 11 (21, 22) (DB), Kedari v. Atmarambhat. (Clause (li).)< 
(’69) 5 Bom H C R (A C) 109 (115) (DB), Mancharsha Ashpandiarji v. Kamru - 
msa Begam. (Clause (d).) 

(’68) 5 Bom H C R (A C) 116 (117) (DB), Ragho Bagaji v. Anaji. (Do.) 
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codification of the law in existence before the passing of the Act. 6 The 
principles of the clauses have been, therefore, applied to cases arising 
out of mortgages executed prior to the Act. 8 

2. Law in the Punjab. —The Act does not apply to the Punjab. 
This section cannot, therefore, in terms apply to it. But the rules 
embodied in the section enact only the general law and, therefore, the 
principles underlying the section have been applied to cases arising in 
the Punjab. 1 

3. Section not applicable to cases governed by Dekkhan 

Agriculturists’ Relief Act, 1879-This section does not apply to 

cases governed by the Dekkhan Agriculturists’ Relief Act 1 for the reason 
that that Act is a special Act which regulates the relations between 
impoverished and indebted agriculturists and their creditors, while the 
Transfer of Property Act regulates the relations between mortgagors and 

(’26) 13 AIR 1926 Mad 405 (405) : 91 Ind Cas 943, Vasteva Holla v. Mahabala 
Rao. (Clause (c).) 

(’80) 4 Bom 584 (589) (DB), Lakshman v. Hari. (Clauses (d), (g) and (h).) 

(’84) 6 All 303 (309) : 1884 All W N 92 (DB), Jaijit Rai v. Oobind Tixcari. 
(Clauses (c) and (h).) 

(’67-69) 12 Moo Ind App 157 (195) : 11 Suth WBPC 19 (P C), Makhanlal v. 
Srikrishna. (Clause (h).) 

5. (’36) 23 A I R 1936 Pat 583 (584) : 166 Ind Cas 545 (DB), Mahomed Sadiq v. 
Harakh Narain. 

(’19) 6 AIR 1919 Oudh 50 (51) : 220udh Cas 270 : 54 Ind Cas 264 (DB), Farzand 
Ali v. Sadiq Husain. (Clause (o).) 

(’84) 6 All 303 (309) (DB), Jaijit Rai v. Gobind Tiiuari. (Clauses (c) and (h).) 
(’24) 11 AIR 1924 Mad 736 (741) : 82 Ind Cas 399, Agnes Isabella v. Adikesavidu 
Nayudu. (Clause (k).) 

6 . (’19) 6 AIR 1919 Oudh 50 (51) : 22 Oudh Cas 270 : 54 1X5. 964 (DB), Farzand 
Ali v. Sadiq Husain. (Clause (c).) 

(’26) 13 A I R 1926 Mad 405 (405, 406) : 91 Ind Cas 243, Vasteva Holla v. 
Mahabala Rao. (Do.) 

(’24) HAIR 1924 Mad 736 (741) : 82 Ind Cas 399, Agnes Isabella v. Adikesa- 
vulu Nayudu. (Clause (h).) 

(’40) 27 A I R 1940 Pat 627 (629) : 188 Ind Cas 39 (D B), Rameshwar Nath v. 
Naramdeshwar Prasad. (Clauses (a) and (c).) 

(’35) 22 AIR 1935 Pat 148 (149) : 155 Ind Cas 22 (DB), Kamla Prashad v. Bam- 
deo Missir. (Clauses (g) and (h).) 

(’36) 23 A I R 1936 Pat 583 (584) : 166 Ind Cas 545 (DB), Mahomed Sadiq v. 
Harakh Narain . (Clause (h).) 

( 99) 26 Cal 1 (6, 7) ; 25 Ind App 241 (P C), Kadir Maidin v. Nepean. (Do.) 

(’17) 4 AIR 1917 Low Bur 122 (123) : 9 Low Bur Rul 18 : 33 Ind Cas 735, Maung 
Po Tun v. Maung E Kha. (Clause (i).) 

(’25) 12 AIR 1925 Rang 13 (15) : 2 Rang 382 : 84 Ind Cas 395, Afa Nuo v. Maung 
Hla Bu. (Do.) 

Note 2 

1. (’40) 27 AIR 1940 Lak 333 (334): ILR (1940) Lah 658 : 192 Ind Cas 505 (DB), 
Ghulam Mohamtnad v. Rajeshwar. (Section 76 (b).) 

Note 3 

1. This Act is now repealed by S. 85 of the Bombay Agricultural Debtors’ Relief 

Act, XXVIII of 1939 — This latter Act has received the assent of the Governor- 

General on 19th January 1940, but is to oome into force on such date as the Pro- 

yincial Government may, by notification in the Official Gazette, appoint in this 
behalf* 


Section 76 
Notes 1-3 
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Notes 3-5 


mortgagees generally. Under the Dekkhan Agriculturists’ Relief Act, 
the relations between the mortgagor and the mortgagee as settled by 
themselves are practically set aside and the Court is directed to go into 
the history of the transactions between them and to calculate the debits 
and credits according to the rules in the special Act. This complete 
setting aside of the original contractual relations between the parties 
cannot be reconciled with the rules of the general law. 2 

4. “During the continuance of the mortgage.” — The 

section does not apply unless possession is taken by the mortgagee 
during the continuance of the mortgage. The expression “during the 
continuance of the mortgage” means “from the time the contract 
establishing the relationship of mortgagor and mortgagee has been entered 
into and till the time the mortgage comes to an end or is extinguished.” 1 
Thus, it applies to usufructuary mortgages. 2 The undermentioned case, 3 
which holds that it does not apply to a usufructuary mortgage, as 
possession under it is taken at the inception of the mortgage and not 
during the mortgage, is, it is submitted, not good law. In a suit by a 
simple mortgagee for money on default in payment, the Court, instead 
of ordering the proper relief, made a decree for i>ossession after the 
expiry of the period of grace. The mortgagees entered into possession 
under it. The decree became final. The Privy Council deciding that 
the decree was not according to law, held that as it did not purport to 
put an end to the bond and to the relation of mortgagor and mortgagee, 
the mortgagee became a mortgagee in j)Ossession. 4 5 The section, however, 
will not apply to a case where the mortgagee enters into possession at a 
time when the mortgage has in fact become extinct. 6 


5. “Takes possession.” —In order to charge a mortgagee with 
the liabilities under this section — 

(i) the possession of the mortgaged property must be with the 
mortgagee, and 

2. (’34) 21 AIR 1934 Bom 321 (322): 58 Bom 472: 152 Ind Cas 434 (DB), Sakha- 
ram v. Dhaktojirao. 

Note 4 


1. (’32) 19 AIR 1932 Oudh 123 (132) : 7 Luck 454 : 137 Ind Cas 102 (DB), 
Lakshmi Narain v. Mohamdi Begum. 

2. (’29) 16 AIR 1929 P C 256 (259) : 119 Ind Cas 631 (FC), Kamlapat Motilal v. 
Union Indian Sugar Mills Co. Ltd. 

(’32) 19 AIR 1932 Oudh 123 (132) : 7 Luck 454 : 137 Ind Cas 102 (DB), Lakshmi 
Narain v. Mohamdi Begam. 

(’26) 13 AIR 1926 Sind 145 (148) : 20 Sind L R 277 : 91 Ind Cas 87, Sulleman 
Hashim v. 2L’sso. 

3. (’29) 16 AIR 1929 All 348 (349) : 116 Ind Cas 747, Kallu v. Ganesh. 

4. (’96) 19 Mad 249 (254) : 23 Ind App 32 (PC), Papamma Rao v. Ramachandra 


Razu. 

[Sec also (’ll) 9 Ind Cas 351 (353): 35 Bom 204 (DB), Radhabai v. Ramchandra. 
(Suit for possession by mortgagee — Decree — On construction of its terms, held 
that relation of mortgagor and mortgagee not extinguished and mortgagee who 
tx>k possession under terms of decree held liable to account : 19 Mad 249 (PC), 
followed.) 

5. (’18) 5 AIR 1918 Pat 421 (422) : 47 Ind Cas 224 (DB), Basawan Singh v. 

Ganga Plial Rai. 
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(ii) such possession must have been taken in his character as 
mortgagee. 

A mortgagee like any other person, may hold possession through an 
agent 1 and will be liable for the acts of the agent, 2 Where the mortgagor 
had, as a condition of the mortgage, to appoint the mortgagee's nominee 
as manager, it was held that the possession of the manager was as 
an agent of the mortgagor and not of the mortgagee. 3 But where in 
pursuance of the stipulation in the mortgage-deed the mortgagee was at 
liberty to place a mehta or clerk of his own to receive the collections 
but who was to be paid a weekly salary by the mortgagor, and such 
mehta received the collections and paid them over to the mortgagee, the 
possession was held to be that of the mortgagee. 4 Where the mortgagee 
instead of himself entering into possession to which he was entitled under 
the mortgage, leases the property back to the mortgagor, it is the 
mortgagee who is in possession 5 though, in case of default by the 
mortgagor in such cases, the mortgagee has been held not liable. This, 
however, is on a different principle. 6 

Where the mortgage deed contained an attornment clause but no 
possession was taken under it, it was held that the mortgagee was not 
placed in the position of a mortgagee in possession and thus liable to 
account merely on the ground that the deed contained an attornment 
clause. 7 Where the mortgagee entitled to possession calls on the tenant 
of the mortgagor to pay the rent to him but the tenant states that the 
rent has been spent on repairs and the mortgagee keeps quiet, he cannot 
be deemed to be a mortgagee in possession, if the tenant has not attorned 
to him. 0 But if the mortgagee gives notice to the tenant not to pay rent 
to the mortgagor, he will be answerable as a mortgagee in possession. 0 

Note 5 

1. (’68) 3 Agra 153 (156) (DB), Jaffree Begum v. TJjbee Begum. 

2. (’37) 24 AIR 1937 Bom 483 (486) : 172 Ind Cas 584 (DB), Chunilal Bulakhi - 
doe v. Abdul Karim . 

(’81) 1881 All W N 10 (10) (DB), Madan Oopal v. Mansur Begam. 

3. (’21) 8 AIR 1921 P C 118 (122, 123) : 61 Ind Cas 486 : 47 Ind App 265 (PC), 
Mat* Lai Das v. Eastern Mortgage and Agency Co., Ltd. 

(’36) 23 AIR 1936 Pat 211 (217) : 14 Pat 560: 158 Ind Cas 738 (DB), Janki Nath 
v. Asad Reza. 

4. (1841) 2 Moo Ind App 487 (500) : 6 Suth WRPC 10 (PC), Jugjelnan Das 
v. Ram Das. 

5. (’33) 20 AIR 1933 P C 178 (179) : 14 Lah 466 : 60 Ind App 273 : 143 Ind Cas 
659 (PC), Feros Shah v. Sohbat Khan. 

(1879) 10 Ch D 335 (356) : 27 W R (Eng) 433 : 48 L J Ch 417 : 40 L T 19, Re 
Stockton Iron Furnace Co. 

(’37) 24 AIR 1937 Bom 483 (488) : 172 Ind Cas 584 (DB), Chunilal BuUtkhidas 
v. Abdul Karim. (Mortgagor as agent of mortgagee.) 

[See also (’97) 19 All 496 (498) : 1897 All W N 128 (DB), Alta/ Ali v. Lalta 
Prasad.] 

6. See Note 7. 

7. (1883) 22 Ch D 478 (479, 480) : 31 W R (Eng) 315 : 52 L J Ch 248 : 48 L T 
606, Stanfot/ v. Qrundy. 

8. (1865) 56 E R 860 (862) : 35 Beav 171 : 1 Eq 29 : 147 R R 95, Ward v. 
Carttar, 

9. (1856) 53 E R 157 (153) : 23 Beav 401 : 113 R R 195, Heales v. M'Murray. 


Section 76 
Note 5 
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The lact that the mortgagees are in receipt of the rents and profits 
of the mortgaged estate, does not necessarily make them mortgagees in 
possession. In order to show that a mortgagee in receipt of the rents 
and profits is in possession, it ought to be shown, not only that he gets 
the amount of the rents paid by the tenants, but that he receives it in 
such a^ way that he has taken upon himself to intercept the power of 
the mortgagor to manage his estate and has himself so managed it and 
received the rents as part of the management. 10 In Not/es v. Pollock , n 
B, who was the agent of the mortgagor, received the rents of the estate 
for him and applied them in payment of the interest to the mortgagees. 
The mortgagees wrote to B enclosing notices to the tenants to pay the 
rents to them, which B was to serve on the tenants if the mortgagor 
should attempt to interfere. The notices were not served on the tenants, 
but B paid the rents as he received them to the mortgagees. It was held 
that the mortgagees could not he charged as mortgagees in possession. 
See also the undermentioned case 1 - to the same effect. 

Where the mortgaged property consists of independent tenements, 
possession of one will not mean possession of the other. 13 The same 
rule has been held to be good in Simmins v. Shirley , u in the case of 
properties which are conterminous. It was held in that case that to take 
possession of a farm or a field surrounded by copses is not to take 
possession of the copses. Where the mortgagee is in possession of part 
of the mortgaged property and allows the mortgagor to remain in 
}X)ssession of the rest, he cannot, at the suit of the subsequent 
encumbrancer be charged constructively as in possession of the whole. 15 


The second condition which must be satisfied in order that the 
section must apply is that the mortgagee’s possession must be qua 
mortgagee. 16 The Courts are slow to decide that such possession has 
been taken 17 and they will not treat possession as being held by the 
mortgagee as such, unless they are satisfied that he took possession in 
his capacity of mortgagee without reasonable ground for believing 
himself to be in possession in any other capacity. 18 Where the mortgagee 

10. (1886) 32 Ch D 53 (63) : 34 W R (Eng) 383 : 55 L J Cb 513 : 54 L T 473, 
Noyes v. Pollock. 

[See also (’37) 24 AIR 1937 Bom 483 (486) : 172 I ml Cas 584 (DB), Chunilal 
Bulakhidas v. Abdul Karim.) 

11. (1886) 32 Ch D 53 (61) : 34 W R (Eng) 383 : 55 L J Cb 513: 54 L T 473. 

12. (1865) 1 Eq 29 (31) : 55 E R 860 : 35 Beav 171 : 147 R R 95, Ward v. 
Cartlar. 

13. (1877) 6 Cb D 173 (174) : 26 W R (Eng) 25 : 46 L J Cb 875 : 37 L T 121, 
Simmins v. Shirley. 

14. (1877) 6 Ch D 173 (174) : 26 W R (Eng) 25 : 46 L J Cb 875 : 37 L T 121. 

15. (1852) 51 E R 496 (496) : 15 Beav 156 : 92 R R 361, Soar v. Dalby. 

16. (’41) 28 AIR 1941 Pat 296 (298): 193 Inti Cas 533 (DB), Gulab Chand v. 
Ramkumar. 

(’17) 4 AIR 1917 Outlb 42 (43) : 19 Omlh Cas 328 : 37 Inti Cas 23, Mahomed 
Husain v. Mahommad Asghar. 

17. (’28) 15 AIR 1928 Cal 158 (162) : 107 Inti Cas 72 (DB), H. R. Chamaria 
Co. v. Sonatan Pal. 

18; Fisher’s Law of Mortgage, 7th Edition, page 721—Quoted in AIR 1936 Nag 
293 (294). 
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takes possession as auction purchaser, he is not liable to account. 19 
Similarly, where the mortgagee is in possession in his capacity as lessee, 
he cannot be charged as a mortgagee in possession. 20 But in some 
instances, the mortgage and the lease really form part of the same 
transaction. 21 In these cases, the mortgagee’s possession is as mortgagee. 22 
Where the mortgagees were placed in possession under a sudbharna 
bond but no consideration was paid by the mortgagee, he was held liable 
to account for the income of the property as he was in possession qua 
mortgagee. 23 Where, however, the mortgagee obtains possession under 
an invalid transfer of the equity of redemption, the generally accepted 
view is that the possession of the mortgagee from the date of the 
transfer will be not in his character as mortgagee, but under claim 
of full ownership. 24 In the undermentioned case 26 of mortgage by 
conditional sale, the mortgagee, on failure of the mortgagor to pay the 
mortgage.money on the due date, took possession of the mortgaged 
property with the consent of the mortgagor. It was held by the High 
Court of Calcutta that the mortgagee was bound to appropriate the 
rents and profits obtained during the period of possession, towards the 
mortgage-debt under cl. (h) of this section as the arrangement did not 
change the relationship between the parties but was merely a mode of 
satisfaction of the debt. 


Where the mortgagee, during the continuance of the mortgage, 
enters into possession wrongfully, it has been held that the law will 
treat his possession as that of a mortgagee and the principle of this 
section has been applied. 88 The reason is that “by a wrongful act a man 

19. (’36) 28 A I R 1936 Nag 293 (294) : ILR (1936) Nag 19 : 168 Ind Cas 814, 
Kundanlal v. Rupabai. 

20. (’41) 28 AIR 1941 Pat 296 (298): 193 Ind Cas 533 (DB), Gulab Chand v. Ram 
Kumar. (Possession of mortgagee must be in some way referable to the mortgage.) 

(*20) 7 AIR 1920 Pat 485 (486) : 5 Pat L Jour 492 : 58 Ind Cas 291 (DB), Kishun- 
dial Bhagat v. Mahabir Bhagat. 

(1837) 7 E R 154 (167) : 4 Cl & Fin 399, Page v. Lintoood. 

21. See Notes on Section 58. 

22. (’14) 1 AIR 1914 Mad 661 (661) : 21 Ind Cas 701 (DB), Parasurama Pattar 
v. Venkatachalam Pattar. 

23. (’20) 7 k I R 1920 Pat 485 (486) : 5 Pat L Jour 492 : 58 Ind Cas 291 (DB), 
Kishundayal Bhagat v. Mahabir Bhagat. (He must pay the land revenue.) 

( 41) 28 AIR 1941 Pat 452 (455) : 193 Ind Cas 172 (175), Brahamdeo Narain v. 
Ja\ Kxshun. 

(’27) 14 AIR 1927 Mad 964 (965) : 105 Ind Cas 419, Vengubai Ammal v. Rama, 
swamx Iyer , 

2 fl* S wo ll lT Author3 ’ Commentaries on the Limitation Act , 2nd (1942) Edn., 
Art. 148, Note 5* 

I*' 2X? ( 2 }8):401.C.371<DBU/*»r Shaih v. Saurava Sundary 

L 6 '* ! 1 l L N< * ? 8 1 35 ’ 36) : 46 Ind Ca3 87a . Awdh Singh v. Nanhai. 

( 06) 2 Nag L R 92 (93, 94), Prabhudan v. Bhikulal. (Fact that mortgagee was 
also a landlord does not make any difference.) 

^Act) 7 SUlh W R 30 ^ 30 ^ Nilkant Sein v. Jacnoddeen. (Case before T. P. 

('26) 13 AIR 1926 Sind 145 (148) : 91 Ind Cas 87 : 20 Sind L R 277, SuUeman 
nasnxm v. Esso. 

84 (86) '• 191 L °‘ 7ie ' A "9 nu Ram T ' BM*M. 

1 A 1 R 1917 Nag 33 substantially approved.)] 
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Section 76 may acquire no right and yet become subject to the responsibilities of a 
Notes 5-6 position wrongfully assumed by such act.” 27 

In England, it has been held that once a mortgagee takes upon 
himself the burden which is imposed on all mortgagees who are in 
possession, he must continue to perform the duty, and cannot, when he 
pleases, elect to give it up, 28 although the Court may relieve him in a 
proper case of the duties of mortgagees in possession by the appointment 
of a receiver. 29 Under section 24 of the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Viet., Chap. 4l), a receiver appointed by 
the mortgagee is deemed to be the agent of the mortgagor. 30 In this 
country also, the receiver appointed will, under s. 69A of the Transfer of 
Property Act, be deemed to be the agent of the mortgagor. 

The question whether the mortgagee is a mortgagee in possession, 
and, if so, from what time, must be determined by the Court and ought 
not to lx> left to the commissioner appointed to take accounts. 31 

6. Clause (a).—It is the duty of the mortgagee, when he takes 
possession of the mortgaged property, to manage it as if it were his own. 
The duty is similar to the care required from a trustee, 1 though it 
cannot be said that the mortgagee in possession is a trustee for the 
mortgagor. 2 The mortgaged property must be properly cultivated, if 
it is cultivable land, and must be put to the best use, so that a fair 
amount of profits may be realized. 8 The mortgagee is free to enter into 
any arrangement for the right and profitable administration of the 
estate. 4 He may occupy the land himself and cultivate it to the best 
advantage, 5 or in the alternative, adopt the usual method of leasing 

27. (’17) 4 AIR 1917 Nag 33 (35, 36) : 46 Ind Cas 872, Awadh Singh v. Nanhai. 

28. (1889) 42 Ch D 590 (599, 600) : 38 W R (Eng) 61 : 59 LJ Ch 79 : 61 L T 799, 
Prytherch v. Williams. 

29. (1866) 32 Ch D 206 (208) : 34 W R (Eng) 498 : 55 L J Ch 507 : 54 L T 526, 
Mason v. Westoby. 

30. (1896) 2 Ch 212 (219, 220) : 65 L J Ch 502 : 74 L T 483 : 44 W R (Eng) 505, 
Richards v. Overseers of Kidderminster. 

31. (’40) 27 AIR 1940 Bom 287 (287) : I L R (1940) Bom 645 : 190 Ind Cas 280 
(DB), Anandaji Saicaji & Co v. Ahmcdbhoy Abcdinbhoy. 

Note 6 

1. See Section 15, Trusts Act, 1882. 

[See also (’09) 4 Ind Cas 357 (359) (DB) (Mad), Venkata Chariar v. Srinivasa 
Aiyangar. (Mortgagee is in the position of a trustee, so he cannot do any act, 
which will give rise to any conflict between his interest and duty.) 

(’10) 7 Ind Cas 772 (774) (DB) (Cal), Janki Singh v. Debi Nandan.] 

2. (1876) 2 Ch D 148 (162) : 45 L J Ch 395 : 34 L T 211 : 24 W R (Eng) 597, 

. Eyre v. Hughes. 

(’40) 27 AIR 1940 Bom 287 (288) : I L R (1940) Bom 645 : 190 Ind Cas 280 (DB), 
Anandaji Sawaji A Co. v. Ahmedbhoy Abedinbhoy. 

(’68) 9 Suth W R 187 (189) (FB), Baboolall Das v. Jamal Ally. 

(1833) 39 E R 686 (689, 690) : 1 Myl & K 277 : 36 R R 319, Leith v. Irvine. 

3. See (’23) 10 AIR 1923 Lah 71 (73) : 68 Ind Cas 883, Zora v. Chandu. 

4. (’83) 1883 All \V N 203 (203) (DB), Madho Ram v. Shamshuddin. 

(’27) 14 AIR 1927 All 552 (553) : 49 All 658 : 101 Ind Cas 516 (DB), Mahomed 
Karamat Ali v. Ganeshi Lai. 

5. (’19) 6 AIR 1919 Pat 392 (394,395): 521.C. 473, Shco Barat v. Padarath Mahton. 
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tat the mortgaged property to a solvent tenant 6 or to the mortgagor Section 76 

himself . 7 If the mortgaged property is in the possession of an annual Note 6 
tenant, the mortgagee can, in exercise of his power of management, 
eject the tenant without the consent of the mortgagor . 8 If he fails 
to perform the duty imposed by this clause, he will be liable for the 
consequent loss under the last paragraph of this section. Where the 
mortgagee occupies the land himself, he must cultivate the land by 
raising the ordinary crops which the mortgaged land is capable of 
yielding . 9 When he prefers to lease out the property, which he is 
entitled to do in the ordinary course of management, the lease must 
be for a use to which the property was ordinarily put. In the'under¬ 
mentioned case 10 it was held that an assignment of the cultivated land 
to make a grove ibagh) could not be considered as an act done in the 
due management of the estate. 

Though the mortgagee in possession is free to settle the land, he 
cannot do so beyond the term of the mortgage, the principle bejng 
that a person cannot transfer a larger estate than he himself has . 11 
Thus, he cannot give a permanent lease . 12 


6. (’27) 14 AIR 1927 All 552 (554) : 49 All 658: 101 Ind Cas 516 (DB), Maho)md 
Karamat Ali v. Ganeshi Lai. 

(’19) 6 AIR 1919 Pat 392 (394, 395) : 52 Ind Cas 473, Sheo Barat v. Padarath 
Mahton. 

(’37) 24 AIR 1937 Cal 763 (764) : I L R (1937) 2 Cal 181 : 174 Ind Cas 88 (DB), 
Pramatha Nalh v. Sashi Bhutan. (Mortgagee can lease even after redemption 
suit is instituted.) e 

(’26) 13 AIR 1926 Pat 605 (605) : 6 Pat 129 : 97 Ind Cas 494 (DB), Bhairo Nath 
v. Shanke. 

<;?<!! >1 AIR ][930 All 413 (415) : 126 Ind Cas 829, Sheo Shankar y. Bhup Smah. 

( 26) 97 Ind Cas 852 (8o2) (DB) (Pat), ifanjhil Lalbiswanalh v. ilohiuddm 

( 29) 16 AIR 1929 Pat 630 (632) : 119 Ind Cas 551 (DB), Jhagrn Itian v. Baghu. 
noth oxngh . * 

025) 12 AIR 1925 Pat 198 (200, 201) : 78 Ind Cas 943, Mahadealal t. GMnd 
L>(U. 

7. (’27) 14 AIR 1927 All 552 (554): 49 All 658 : 101 Ind Cas 516 (DB) Mahomed 

Karamat Ali v. Ganeshi Lai . h anom * d 

£«") AIR 1930 lah 386 (337): 120 ,nd Cas 166(DB) ' -*« v. 

VshHpl^rJUJ. B ° m 146 <148) : 100 M C8S 1033 (DB) ' *•'*'* Shapurji 
9. (1864) 2 Bom H C R 211 (214) (DB), Girjoji Bh.kaj, y. Ktthavrav. 

'» ”MR “ 

PrLaZxZl sZZL (1937) 2 Cal 181:174 M Cas 88 (DB >' 

( v 6 p 3 .w“4«“«1a“ <911 ' 9I2): 31 lDd °“ 630 (DB) ' Theran 

ifl-mu >9 IZiZ "A 1 " ( ? 99) <“>• *«** *■ 0 

Jin i it M6ha ™* Mian v. Mohamed Ismail. 

I '29 16 AIR a9 1929 P t' Im itai; C0,leCt0r ° f BaSt ' V - Sarnam 0harak - 
Raghunrth ( 82): 119 In4 Cas 651 < DB >' »» v. 


* 
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Section 76 Under cl. (c) of S. ill, a lease determines by the termination o! 

Notes 6-7 the lessor’s interest in the property. A lease granted by the mortgagee 

beyond the term of mortgage, will, therefore, determine on redemption 13 
and the mortgagor can, in the case of non-agricultural leases, obtain 
possession by ejecting the lessee. As to whether he can do so in the case 
of agricultural leases, see the undermentioned cases. 1 * 

"Where the mortgage is of a fractional share of an estate held in 
joint tenancy, the mortgagee must see that he receives out of the estate 
all that the mortgagor ought to have received — not only that all the 
assets are realized and brought to account, but that the expenses are 
regulated with care. 15 

7. Clause (b), — Under this clause, the law requires a mortgagee 
to be diligent in realizing the rents and profits. 1 In Lord Kensington 

13. (’06) 3 All L Jour 517 (518, 519), Ram Chand v. Raj Hans. 

(’10) 8 Ind Cas 466 (468) : (1910) 1 Upp Bur Rul 14, Nga Nyan Gyi v. Nga 
Kyaiv Nya. 

(’ll) 11 Ind Cas 817 (818, 819) (All), Collector of Basti v. Sarnam Gharak. 

14. (’29) 16 AIR 1929 Pat 630 (632) : 119 Ind Cas 551 (DB), Jliagru Mian v. 
Ragliunath. (Where the mortgagee grants a lease only for an indefinite period the 
tenants having been brought on the land as tenants in the ordinary course of 
management by the mortgagee in possession they are not liable to be ejected by 
the mortgagor on redemption, if under any law they acquired the right to remain 
on the land against the will of the mortgagor.) 

(’20) 56 Ind Cas 819 (820) (All), Gajadhar v. Beni Prasad. (Tenant held could 
not be evicted on redemption.) 

(’26) 97 Ind Cas 852 (852) (DB) (Pat), Manjhil Lai Bistia Nath v. Mahiuddm. 
(Tenant who has acquired tenancy right cannot be evicted by mortgagor on 
redemption.) 

(’06) 3 All L Jour 517 (518, 519). Ram Chand v. Raj Hans. (Where the lessee has 
not acquired any right of occupancy, the mortgagor can maintain a suit to eject 
the lessee in a civil Court.) 

(’22) L R 3 All 313 (314, 315) (Rev), Mt. Ram Dulari v. Balak Ram. 

(’30) 17 AIR 1930 Cal 738 (738, 739) : 127 Ind Cas 69, Rajendra Nath Chandra 
v. Dinu Prodhan. 

(’30) 17 AIR 1930 All 413 (415) : 126 Ind Cas 829, Sheo Shankar v. Bhup Singh. 
(T9) 6 AIR 1919 Pat 392 (394, 395) : 52 Ind Cas 473, Sheo Barat v. Padarath 
Mahton. 

(’25) 12 AIR 1925 Pat 198 (200, 201): 78 Ind Cas 943 .Maliadeo Lai v.Sri Gobind 
Lai. 

(’26) 13 AIR 1926 Pat 605 (605) : 6 Pat 129 : 97 Ind Cas 494 (DB), Bhairo Nath 
v. Shanke Pahan. (Mortgagor cannot eject a tenant who has acquired an ocou- 
pancy right by possession.) 

(T6) 3 AIR 1916 Mad 911 (911, 912) : 31 Ind Cas 630 (DB), Chinnappa Thevan 
Pazhaniappa Pillai. 

(’31) 18 AIR 1931 All 743 (743) : 136 Ind Cas 281 (DB), Bhup Singh v. Sheo 
Shanker. (In the case of agricultural leases the tenants do not become trespassers 
from the date of redemption—The only remedy of the mortgagor is to eject the 
tenants through the revenue Court and not through civil Court.) 

(’ll) 11 Ind Cas 817 (818, 819) (All), Collector of Basti v. Sarnam Gharak. 

(’37) 24 AIR 1937 Cal 763 (764) : I L R (1937) 2 Cal 181 : 174 Ind Cas 88 (DB), 
Pramatha Nath v. Sashi Bhusan. 

15. (1865) 2 Suth W R 150 (150, 151) (DB), Mirza Ali v. Tarasoondaree. 

Note 7 

1. (’37) 24 AIR 1937 Bom 483 (486): 172 Ind Cas 534 (LB). Chunilal Bulakhidas 
v. Abdul Karim. 
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v. Bouverie 2 Lord Justice Turner explained the reason underlying such Section 76 
a provision thus : Note 7 

“A mortgagee, when he enters into possession of a mortgaged 
estate, enters for the purpose of recovering both his principal and 
interest; and the estate being in the eye of this Court, a security 
only for the debt, the Court requires the mortgagee so entering to 
be diligent in realizing the amount which is due on the mortgage, 
in order that he may restore the estate to the mortgagor, who in 
the view of the Court, is entitled to it.” 


But he is not an assurer of the continuation of the same rate of profits 
which his mortgagor was able to raise. The very change of manage, 
ment and possession may cause a falling off of receipts. 3 The mortgagee, 
therefore, is not chargeable for the gross rentals as shown in the 
jamabandi.* The rule is, that the mortgagee in possession is only 
liable for what he received, unless it be proved that but for his wilful 
default, he might have received more. 6 The burden of proving wilful 
default is on the mortgagor.® 


Where the land mortgaged is one which is usually leased out, the 
mortgagee is answerable not only for what the tenants pay, but for not 
letting the property if he could have done so and for not getting the 
full rents from the tenants, if they could have paid them. 7 But he is 
not necessarily bound to accept the highest rent offered irrespective of 
other considerations. Thus, the fact that the mortgagee could have got 
a better rent does not necessarily make out a case of wilful default. 8 


2. (1852-55) 7 D MiG 134 (157) : 24 L J Ch 442 : 3 W R (Eng) 469 : 26 L T 
(O S) 169. 

3. (’67-69) 12 Moo Ind App 157 (193) : 11 Suth W R P C 19 (P C), MMun LaU 
v. K\shen Singh . 

4. (03) 25 All 287 (295) : 30 Ind App 66 (PC), Banarsi Par sad v. Ram Narain. 
’17) 4 AIR 1917 Oudh 190 (192) : 38 Ind Cas 537, Oauri Nath v. Fateh Singh . 

( 37) 24 AIR 1937 Bom 483 (487) : 172 Ind Cas 584 (DB), Chunilat Bulakhidas 
v. Abdul Karim. (25 All 287 (PC) followed.) 

5. (1878) 8 Ch D 424 (427, 428) : 26 W R (Eng) 690 : 47 L J Ch 605, Mayer v. 

Murray. * 


( 87) 1887 Bom P J 12(DB), Dada v. Dhondo. (Held, no wilful default on the pai 
or the mortgagee.) 

(1884) 33 Beav 330 (337) : 11 L T 10 (12) : 55 E R 395: 3 N R 449: 140 R R 15' 
Chaplm v. Young. 

r371 24 A AIR till p Udh A 9 c°/i 192) : 38 Ind Cas 537 ’ Gauri Nath v - FaUh Sing! 

das y 4 Abdul Kiri™ ^ 486 ’ 487,5 172 Ind CaS 584 (DB) ’ Chunilal Bu ^ h 

( 3 8 Wr1e !L (G1 ^ 6 r i« 7 / D “ & G 134 < 157 > :24LJ Ch 442 = 1 {NS)577 

(1682) 23 e! 298 (298) ■ 1££££? 

v 87 fl4£a D (162) 5 24 W R (Eng) 697 : 45 L J °h 395 : 34 L T 211, Eyr 

b AUWN1 ° ( 10 ) (DB), Mad an Gopal v. Afan^r %a m .] 
das v! 483 (486) : 172 lDd CaS 684 {DB) * ChunUal Bulakhi 


7. (1886) 82 Ch D 63 (61): 34 W R (Eng) 
v. Pollock. 


383: 55 L J Ch 513: 54 L T 473, Noyes 


8. ( 07) 3 Nag L R 106 (109, 110), Rampratap Raghunath Das ?. Sher Ali. 


i 
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Section 76 The law on the subject has been succinctly laid down in Hughes 
Note 7 Williams? in which Lord Chancellor Erskine observes: 

“I do not mean to say, that, to charge a mortgagee in possession, 
actual fraud is necessary. It is sufficient, if there is plain, obvious, 
and gross, negligence, by not making use of facts within his 

knowledge.If, for instance, the mortgagee turns out a 

sufficient tenant, and, having notice, that the estate was under-let, 
takes a new tenant; another person offering more : an offer however 
not to be accepted rashly .... Another circumstance that weighs 
with me, is, that the mortgagor, if he knows the estate is under-let, 
ought to give notice to the mortgagee, and to afford his advice and 
aid, for the purpose of making the estate as productive as possible 
.... Can the mortgagor lie by, not giving notice, that a greater 
rent may be made, and come afterwards, by way of penal enquiry, 
to charge the mortgagee with the effect of his own negligence? 

.If such gross negligence can be shewn as comes up to the 

description of wilful default, he ought to be answerable for it. But 
I determine this exception upon the principle, that a mortgagee, 

taking possession, is to take the fair rents and profits;.is 

liable only for wilful default; of which in this instance there is no 
pretence; this mortgagor not having even communicated that he 

had any.proposed tenants. It would be most dangerous to 

entangle mortgagees in a minute enquiry, whether some person 
would have given more; which was never communicated.” 

Where the mortgagee fails to recover rent from tenants and 
allows it to become irrecoverable, 10 or obtains a decree and fails to 
execute it, 11 he is liable for wilful default. In White v. City of London 
Brewery Company, 12 the mortgagees in possession were brewers. They 
let the mortgaged premises with a restriction that the tenant should take 
his supply of beer entirely from them. It was held that the mortgagee 
must account for such additional rent as they would have made if the 
premises had been let without restriction. It cannot be said as a rule 
that tadi from sindi trees is ordinarily a source of income. A mortgagor 
of land on which there are sindi trees, cannot, therefore, claim any 

9. (1801-06) 8 R R 364 (364, 365): 12 Vesey 493 :6 Ves 459. (Quoted in 3 Nag L R 
106.) 

10. (’68) 3 Agra 146 (147) (DB), Ram Pershad v. Mt. Kishna. 

(’27) 14 AIR 1927 Oudh 170 (173) : 100 Ind Cas 802 (DB), Ali Nabi v. Habib-un- 
Nisa. 

(1862) 10 W R (Eng) 287 (288), Brandon v. Brandon. (Mortgagee allowing tenant 
to remain in possession for a long time without paying rent is guilty of wilful de¬ 
fault as to such rent.) 

[See also (’37) 24 AIR 1937 All 337 (339) : 170 Ind Cas 624 (DB), Ram Kishan 
v. Badri Bishal .] 

11 . (’36) 23 A I R 1936 Lah 42 (44) : 161 Ind Cas 984 (DB), C. N. Chandra v. 
Dxcarka Das. (Fact that mortgagor had granted the lease does not free mortgagee 
from his responsibility.) 

(1684) 23 E R 453 (453) : 1 Vern 258, Bucks v. Gayer. (Mortgagee recovering 
judgment in execution against tenant but refusing to take out execution—He must 
answer for the profits as in a case of wilful default.) 

12. (1889) 42 Ch D 237 (243) ': 38 W R (Eng) 82 : 58 L J Ch 855 : 61 L T 741. 
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profits on account of tadi, which it is possible to tap from the trees, 
though he can claim the lease money if it is proved that the trees were 
actually leased in any year, or the income, if mortgagee tapped them 
personally. 13 See also the undermentioned case. 14 

Where the mortgagor himself is in occupation as lessee 15 or as 
agent 16 and has obstructed the mortgagee from making the best use of 
the property, the mortgagee cannot be held accountable on the basis of 
wilful default. The reason is where the party seeking relief is the sole 
guilty party, the Courts of Equity will leave him to the consequences of 
his own inequity and will decline to assist him to escape from them. 17 
In the undermentioned case, 18 however, where the mortgagee obtained 
a decree for rent against the mortgagor, but allowed the decree to be 
barred by limitation, the rule of liability for wilful default was applied. 

It has been held in the case noted below 19 that a mortgagee entitled 
to possession and allowing the mortgagor to be in possession will, as 
against subsequent encumbrancers, be charged with profits. 

A mortgagee is not liable for his failure to make illegal collections. 26 


8. Clause (c). — Under this clause the mortgagee in possession 
is bound to pay — 

(a) the Government revenue; 

(b) other charges of a public nature; 

(c) all rents — accruing due in respect of the mortgaged 
property during his possession; and 

(d) any arrears of rent in default of payment of which 
the property may be summarily sold. 


The obligation imposed by the clause extends to making these 
payments only out of the income of the property. As long as the 
income is sufficient to meet these, the mortgagee must make the 
payments out of that income and cannot add the payments to the 
principal money under s. 72 cl. (b). If the income does not permit of 

13. (’23) 10 AIR 1923 Nag 137 (139) : 71 Ind Cas 804, Shamrao v. Pandurang. 
(Mortgage with possession of waste land containing about 1000 sindi trees.) 

1 qL 16 t A 1 R 1929 260 (263 * : 114 Ind Cas 733 ( BB ). **t. Dei v. 

oner otngn. 


15 ‘ ( '*V 24 AK V 937 AU 762 < 763 > : 172 ^ Cas 632 ( DB ). Ghaitan Prakash v 

Mumtaz Ahmad. 


<’ 4 ?> 27 AIR 1940 Lah 333 (334) : ILR (1940) Lah 658 : 192 Ind Cas 505 (DB) 

, Ohulam Mohammad v. Rajeshwar. ' ' 


X ?* ( ’ 87 > 24 1937 Bom 433 (488) : 172 Ind Cas 584 (DB), Chunilal Bulakhi- 

das v. Abdul Kartm. 


17. Story, Equity Jurisprudence, Section 697. (Cited in 11 Bom 708 (718).) 

18. (’19) 6 A IR 1919 Mad 59 (61) : 41 Mad 1048 : 49 Ind Cas 123 (DB), Man . 
geihwar Narain v. Shiva Rao. 


,19. (1684) 28 E R 463 (463) : 1 Vem 270, Coppring v. Cooke. 

2 ?*£ 17) 4 AX R 1917 °J dh 141 (M2) : 42 Ind Cas 66, Sukhdeo v. Ram Autar. 
not r^Sze 6 ) 3 ^ ***** ^ re00Ver bhet £rom the t€nant > *hich the Courts did 
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Section 76 such payment, he can add these payments to the principal money under 
Note 8 that section. 1 

The provisions of the clause are not, however, absolute but are 
subject to a contract to the contrary, and if the mortgagor, by such a 
contract, agrees to make these payments, this clause has no application. 3 

This clause is not referred to in S. 77. Therefore even where there 
is a contract between the mortgagor and the mortgagee that the receipts 
of the mortgaged property shall be taken in lieu of interest or in lieu of 
interest and a defined portion of the principal, the mortgagee is liable 
to make payments under this clause unless there is a contract to the 
contrary within the meaning of this clause. 3 The contrary view taken 
in the undermentioned case 4 is, it is submitted, not correct. Neither 
this section nor S. 77 was referred to in the discussion of the question. 
Government revenue and other public charges : 

As seen above the mortgagee in possession is bound, in the absence 
of a contract to the contrary, to pay out of the income of the property, 
the Government revenue and other public charges in respect of the 

Note 8 

1. (’19) 6 AIR 1919 Oudh 50 (53) : 22 Oudk Cas 270 : 54 Ind Cas 264 (DB), Far - 
zand Ali v. Sadiq Husain. 

(’24) 11 AIR 1924 P C 102 (106) : 46 All 269 : 51 Ind App 157 : 27 Oudli Cas 72: 
80 Ind Cas 1019 (PC), Mirza Abid Husain v. 311. Kanie Fatima. 

[See however (’09) 2 Ind Cas 469 (471) (DB) (Bom), Hiralal v.Narsilal. (Where 
a mortgage is with possession and profits are to be enjoyed in lieu of interest, the 
mortgagee is entitled to add to the mortgage debt any amount paid by him as 
local cess, which when the mortgage was passed, had not been imposed upon the 
mortgaged property and was not within the contemplation of the parties.)] 

2. (’07) 17 Mad L Jour 517 (518), Panigatan Kanaran v. Raman Nair. 

(T6) 3 AIR 1916 Mad 1069 (1070) : 29 Ind Cas 344 (DB), Naramparambath 
Kuttan v. Koydkutti. 

(’34) 21 AIR 1934 All 888 (889) : 150 Ind Cas 879, Hardwar Dhagat v. SUa 
Ram Rai. 

(’16) 3 AIR 1916 Mad 859 (861, 862) : 38 Mad 18 :16 Ind Cas 877 (DB), Ibrahim 
Sahib v. Arumugathayee. (Where the mortgagor has, by the terms of the mort¬ 
gage, personally covenanted to pay the Municipal taxes for the property and the 
same was paid by the first mortgagee, the latter cannot claim to enforce it from 
the puisne encumbrancer.) 

[See also (’98) 20 All 401 (408) : 1898 All W N 90 (DB), Imdad Hasan Khan v. 
Badri Prasad. (Where the obligation to pay the Government revenue is, under 
the instrument, on the mortgagor, if the mortgagor does not pay it, and the 
mortgagee had to pay it in order to protect the mortgaged property, the mort¬ 
gagee is competent under S. 72 to add the money so paid to the principal money 

_But where the mortgagee, under such circumstances, is also entitled to sue the 

mortgagor on his covenant in the deed of mortgage for the amount paid for the 
mortgagor, and the mortgagee elects to pursue this remedy, the remedy given to 
him by S. 72 is not available, the two remedies not being concurrent.) 

(’81) 1881 All W N 66 (67) (DB), Chitbahal Rai v. Gaya Rai. (Where mortgagor 
agrees to pay the land revenue and the mortgagee in possession is obliged to pay 
it, he can recover it as part of the mortgage-money with interest.) 

(’81) 1881 Bom P J 195 (DB), Balaji v. Nana. (Do.)] 

3. (’40) 27 AIR 1940 Pat 579 (580) : 189 Ind Cas 109, Subedar Mian v. Sheo 
Shankar Misir. 

4 . (’23) 10 AIR 1923 All 433 (434): 45 All 338: 73 Ind Cas 945 (DB), Ram Sewak 
v. Sheo Naik. 
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mortgaged property. 6 The law in this respect was the same even before 
the passing of the Transfer of Property Act. 6 Government revenue due 
upon other lands but covered by the same pattah as the mortgaged 
property is revenue due upon the mortgaged land and, consequently, 
the mortgagee in possession is bound to pay it in the absence of a 
contract to the contrary. 7 

Where a mortgage-deed provided that the income of the property 
after deducting the revenue should be taken in lieu of interest, it was 
held that the mortgagee was bound to pay the revenue by the terms of 
the mortgage whether there was any profit or loss. If the usufruct 
exceeded the interest he was to take it without any reduction of the 
principal and equally he was bound to credit himself with the interest 
and pay the revenue if there was a loss. 8 

The mortgagee is bound to pay not only the Government revenue, 
etc., already due at the time when he entered into possession but also 
the revenue that might be imposed for the first time during his possession 6 
or enhanced during the continuance of such possession, unless there is a 
contract to the contrary by which the burden of the enhancement is to 
fall on the mortgagor. 10 The question whether there is such a contract 

5. (’22) 9 AIR 1922 Oudh 91 (92): 25 Oadh Cas 2: 68 Ind Cas 549 (DB), Muham - 
med Hadi v. Parbati. 

(’36) 23 AIR 1936 Mad 752 (757, 768) : 167 Ind Cos 960 (DB), ChengalroyaReddi 
v. Udaikavour. 

[See also (’36) 23 AIR 1936 Pat 312 (313) : 163 Ind Cas 55, Kesho Ram v. Ram 
Lai Sahn.'] 

6 . (’24) 11 AIR 1924 P C 102 (106) : 46 All 269 : 51 Ind App 157 : 27 Oudh Cas 
72 : 80 Ind Cas 1019 (PC), Mirza Abid Husain v. Mt. Ranis Fatima. 

(’26) 13 AIR 1926 Mad 405 (406) : 91 I. C. 943, Vesteva Holla v. Mahabala Rao, 

7 . (’15) 2 AIR 1915 Mad 481 (482) : 25 Ind Cas 797 (DB), Dorayya v. Ayyama- 
charyalu. 

[But see (’90) 1890 Bom P J 211 (DB), Narsingrao v.Narayanarao. (Case before 
the Act was extended to Bombay — Payment of cesses on land other than those 
included in the mortgage — Mortgagee is not entitled to debit it against the 
mortgagors.)] 

8. (’14) 1 AIR 1914 Nag 16 (17) : 10 Nag L R 9 : 23 Ind Cas 131, Hari v. 
Shridhar. 

9. (’19) 6 AIR 1919 Oudh 50 (53) : 22 Oudh Cas 270 : 54 Ind Cas 264 (DB) 
Farsand Ali v. Sadiq Husain. 

10. (’26) 13 AIR 1926 Mad 405 (405): 91 Ind Cas 943, Vasteva Holla v. Maha¬ 
bala Rao. 

(’10) 7 Ind Cas 871 (873) (DB) (Mad), Jagganna v. Latchanna. 

(’12) 14 Ind Cas 590 (591) (DB) (Mad), Kolli Valappil v. Natuwath Pappu. (Letters 
Patent Appeal from 12 Ind Cos 140.) 

(’19) 6 AIR 1919 Oudh 50 (52, 53): 22 Oudh Cas 270 : 54 Ind Cas 264 (DB) 

Farzand Ali v. Sadiq Husain. (Where the parties intended that the mortgagee 

was to pay the revenue as assessed at the date of the mortgage deed and not the 

revenue as it might be assessed in future after a fresh settlement, there is a 

oontract to the oontrary and the mortgagor must pay this extra revenue out of his 
own pooket.) 

™ 1925 0udh 678 ( 681 ) : 90 Ind Cas 184, Ranis Fissa Bibi v. Data 

Ihn. (Under a contract contained in the mortgage deed the liability for the 
enhanced revenue rested with the mortgagor.) 
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Section 76 
Note 8 


to the contrary must depend on the facts of each case. 11 Where a 
mortgage deed provided that the mortgagee should pay a specified sum 
as Government revenue and appropriate the balance towards interest 
and the revenue was increased during his possession, it was held that it 
was clearly the intention of the parties that the income, less the specified 
sum, should go towards interest; that there was a contract to the 
contrary within the meaning of this clause and that the mortgagor was 
liable to pay the enhanced portion of the revenue. 12 For other 
illustrations where the mortgagor was held liable to pay the enhanced 
revenue, see the undermentioned cases. 13 

Where, on the other hand, the mortgagee agreed to pay the 
Government revenue and take the balance himself but the amount of 
revenue was not specified and the possibility of the enhancement of 
revenue was within the contemplation of the parties, it was held that 
the mortgagee was liable to pay the enhanced revenue. 14 So also, in 
another case, 13 where the mortgage-deed provided that the mortgagee 
will pay the revenue Rs. G8 to the Government and take the balance of 

(’09) 4 Ind Cas 1140 (1140) (Mad), V eyathen Sridevi v. Lakshimiammal. 

(’07) 18 Mad L Jour 31 (33) (DB), Tuppan Nambudri v. Chinna Pari Kulti. (It 
is on the mortgagee to prove a contract to the contrary in order to escape liability.) 
(’32) 19 AIR 1932 Mad 154 (154) : 136 Ind Cas 337, Chatu v. Kunhiraman. 

(’16) 3 AIR 1916 Mad 127 (130) : 29 Ind Cas 386 (DB), Nanu Nair v. Ashta 
Moorthi. 

[But see (’06) 8 Bom L R 350 (353, 354) (DB), Nilawa v. Krishnappa. (Apart 
from special stipulation, a mortgagee is under no liability to pay assessment as 
between himself and his mortgagor.)] 

11. (’14) 1 AIR 1914 Nag 16 (17): 10 Nag LR 9: 23 Ind Cas 131, Hari v. Sridhar. 
(’15) 2 AIR 1915 Mad 100 (101) : 25 Ind Cas 641, Kuncliu Menon v. Ezhutessan. 
(’07) 18 Mad L Jour 31 (33) (DB), Tuppan Nambudri v. Chinna Pari Kutti. 

12. (’10) 8 Ind Cas 845 (846) (DB) (Mad), Thippa Ramaswami Chettiar v. P. M. 
Krishnasivami Chettiar. 

(’02) 14 Mad L Jour 488 (489) (DB), Krishnaier v. Arrapuli Iyer. 

(’07) 17 Mad L Jour 517 (518), Panigatan Kanaran v. Raman Nair. 

(’15) 2 AIR 1915 Mad 100 (101) : 25 Ind Cas 641, Kuncliu Menon v. Ezhutessan. 

13. (’17) 4 AIR 1917 Oudh 16 (18) : 40 Ind Cas 42 (DB), Cham Chandra Biswas 
v. Lallan Svigli. (Where a condition in a usufructuary mortgage deed was that if 
owing to an enhancement of Government revenue the profits of the mortgaged 
property became less than Rs. 252, the mortgagor must make good the deficiency 
in profits at the time of redemption, it was held that the mortgagee was entitled to 
claim the difference between original revenue and the enhanced revenue only if 
the mortgagee could show that the profits had become less than Rs. 252 but not 
otherwise.) 

(’31) 1931 Mad W N 595 (599), Ramamurti v. Adenna. (Where the rents and 
profits are previously ascertained and their appropriation is definitely arranged by 
the deed of mortgage, any other payment out of them which would vary that 
method of appropriation is to be inferred not to have been contemplated; in other 
words, there is as regards such other payments (increase in the land revenue) a 
contract to the contrary.) 

14. (’17) 4 AIR 1917 Oudh 186 (187) : 39 Ind Cas437, Ahbar Khan w Kale Khan. 

15. (’17) 4 AIR 1917 Oudh 212 (213, 214) : 40 Ind Cas 402, Mahabir Singh v. 
Mata Badal. 

[See also (’32) 19 AIR 1932 Mad 154 (154): 136 Ind Cas 337, Chatu v. Kunhiraman. 
(Provisions of the bond must be read in the light of the general liability which 
the law casts on the mortgagee.)] 
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the profits in lieu of interest so long as the mortgage lasted, it was held 
that the reference to Rs. 68 was not a considered reference to a specific 
sum of money which (and no more) was to be paid to Government, but 
that it was the intention of the parties that the mortgagee was to enjoy 
the net profits after payment of revenue and that therefore he was 
liable to pay the enhanced revenue. For other illustrations, where the 
mortgagee was held liable to pay the enhanced revenue and public 
charges, see the undermentioned cases. 16 

Tagavi advance granted to the mortgagor is a charge of a public 
nature and a mortgagee during whose possession it accrues due is bound 
to pay it in the absence of a contract to the contrary. 17 
Rent : 

Where the mortgaged property is leasehold property the mortgagee 
in possession is bound to pay the rent accruing due during the period of 
his possession. 18 The words “and all rent” were inserted by the amending 
Act XX of 1929. The amendment, however, has not effected any change 
in the law. Even under the law before the amendment it was the duty 
of a mortgagee in possession to pay the rent. From the provisions of 
S. 65, cl. (d) which required the mortgagor to pay the rent so long as the 
mortgagee was not in possession, it was clear that the Legislature had 
cast upon the mortgagee in possession the duty to pay the rent. 19 

Though the mortgagee in possession is bound to pay rent to the 
lessor under this clause, the liability is, as has been seen in Note 1 , only 
ns between the mortgagor and the mortgagees the clause does not give 
the lessor any right to recover rent directly from the mortgagee. 20 Nor 

16. (’14) 1 AIR 1914 Mad 161 (151) : 24 Ind Cas 870 (DB), Chempathoor Raman 
Nambudri v. Nagalaseri. (Under a kanam the kanamdar agreed to pay the jenmi 
a certain fixed rent after deducting the interest on the kanam amount and the 
Government revenue payable — The Government revenue was increased — Held, 
that the kanamdar must pay the increased assessment himself as the kanam deed 
gave him a right to the increase in the income of the property.) 

<’10) 7 Ind Cas 732 (734) : 32 All 612 : 37 Ind App 182 (PC), Bhora Thakur Das 
v. Collector of Aligarh. (Under the terms of a mortgage the mortgagee was to 
pay the Government revenue. The bond provided that if the Government revenue 
be enhanced or decreased the mortgagor would be liable for it. Held, the mort¬ 
gagor by this clause had not agreed to pay the enhanced revenue year by year 
separately. But the intention of the parties was that if the Government revenue 
was increased the mortgagor would be entitled to less by way of Malikana.) 

<*19) 6 AIR 1919 All 74 (76):57Ind Cas 774 (DB), MaharajSingh v.LaltaPrasad. 

17. (’16) 3 AIR 1916 Bom 108 (109) : 40 Bom 483 : 37 Ind Cas 295 (DB), Chitta 
Bhulla v. Bai Jamni. 

18. (’78) 2 Cal L R 323 (324, 325) (DB), E. Macnaghten v. Bheekaree Singh. 
<’18) 5 AIR 1918 Oudh 286 (287) : 48 Ind Cas 69, Gaya Prasad v. Soda Sttkh. 

(A usufructuary mortgagee of under-proprietary plots is bound under S. 76 of the 
T. P. Act to pay to the superior proprietor the rent due in respeot of those plots 
and is therefore not entitled to reoover it by way of contribution from the mort¬ 
gagor under S. 69.) 

See also the Report of the Special Committee printed on page 22 (57). 

19. ('38) 25 AIR 1938 Pat 196 (198) : 174 Ind Cas 1001 (DB), Jagat Mohan v. 
S/ieonarain. 

20. (’87) 66 Cal L Jour 10 (12, 13) (DB), Sachindra Mohan Ghose v. 
sioners for the Part of Calcutta. 
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can the lessor recover such rent from the mortgagee under the general 
law inasmuch as there is no privity of any kind between the lessor and 
the mortgagee of leasehold interest. In order to create a privity of 
estate between them there must be an absolute assignment of the 
lessee’s interest in favour of the mortgagee. The mere fact of execution 
of a mortgage and the taking of possession by the mortgagee is not 
sufficient to create such privity. 21 


Arrears of rent : 

The mortgagee in possession is bound to pay only the arrears 
of rent in default of payment of which the mortgaged property will 
be liable to be summarily sold. 2 - It has been held that the word 
summarily” indicates that the proceedings for realization of rent by 
sale of the property are of a summary nature as, for instance, in the 
case of a certificate proceeding under the Public Demands Recovery Act; 
and that it is not meant to apply to cases where sales are held under 
the provisions of the Tenancy Law according to which the property 
itself and not merely the right, title and interest of the mortgagor will 
pass. 23 


There is a difference of opinion on the question as to whether the 
mortgagee in possession is liable to pay only the arrears of rent that 
have accrued due during his possession or even the arrears of rent 
accrued due before his taking possession. According to one set of cases, 24 
he is liable to pay only the arrears of rent which have fallen due during 
his possession, while according to the undermentioned case 26 he is liable 

(’25) 12 AIR 1925 Bom 330 (330) : 88 Ind Cas 79, Ardeshar v. K. D. <£ Bros. 

(’41) 28 AIR 1941 Mad 401 (401) : 199 Ind Cas 443, Govindarajulu Naidu v. 
Gopalaswamy Chetty. 

21. (’37) 66 Cal L Jour 10 (12, 15, 16) (DB), Sachindra Mohan Ghose v. Com¬ 
missioners for the Port of Calcutta. 

(’25) 12 AIR 1925 Bom 330 (330,331) : 88 Ind Cas 79, Ardeshar Cowasji v. K. D. 
<£ Brothers. (The mortgage in this case was by way of absolute assignment.) 

(’28) 15 AIR 1928 Nag 147 (148) : 113 Ind Cas 111, Ramchandrav.Seth Bhawani- 
ram. 

(’94) 17 Mad 296 (297, 298), Kunhanujan v. Anjelu. 

(’84) 10 Cal 443 (444) (DB), Kannye Lall Sett v. Nistoriny Doosee. 

(’18) 5 AIR 1918 Mad 425 (426) : 40 Mad 1111 (1117) : 40 Ind Cas 841 (DB), 
Theelhalan v. Eralpod Rajah. 

(’85) 12 Cal 185 (189) (DB), Lala Bharub Chandra Karpur v. Lalit Mohan. 
(’27) 14 AIR 1927 Cal 725 (729) : 54 Cal 813 : 104 Ind Cas 484 (DB), Bengal 
National Bank , Ltd.v. Janoki Nath Roy. 

[But see (’05) 29 Bom 391 (399): 7 Bom L R 313 (DB), Vithal v. H. H. Shriram 
Savayit. 

(’03) 5 Bom L R 118 (118, 119) (DB), Govind v. Shamtaya.] 

22. (’38) 25 AIR 1938 Pat 196 (198) : 174 Ind Cas 1001 (DB), Jagat Mohan v. 
Sheonarain . 

23. (’38) 25 AIR 1938 Pat 196 (198) : 174 Ind Cas 1001 (DB), Jagat Mohan v. 
Sheonarain. 

24. (’38) 25 A I R 1938 Pat 196 (198) : 174 Ind Cas 1001 (DB), Jagat Mohan v. 
Sheonarain. 

(’79) 3 Cal L R 285 (286) (DB), Macnaghten v. Lala Mewa Lall. 

[ See also (’25) 12 AIR 1925 All 189 (190): 83 Ind Cas 188, Ram Dularev.Sahdeo.) 

25. (’19) 6 A I R 1919 Cal 309 (311) : 52 Ind Cas 902 (DB), Kshctra Nath Adhi- 
kari v. Durgapada Mandal. 
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to pay the arrears of rent even for a period prior to his possession. It is Section 76 

submitted that the latter view is to be preferred. No doubt S.65, cl. (d) Note 8 

imposes on the mortgagor the duty of paying rent for the period during 

which the mortgagee is not in possession and hence it may be said that 

the mortgagor is liable for the payment of arrears of rent for that 

period; but the liability to pay such arrears seems to have been 

purposely imposed on the mortgagee in possession who is in receipt of 

the income of the property, so that the property may not be summarily 

sold away. Otherwise there seems to be no reason for making provision, 

in the clause, for payment of arrears of rent if they are to be taken 

to be limited to the period of the mortgagee’s possession when the 

mortgagee has been already made liable for the payment of rent for 

that period. 

Failure to make payments : 

When the mortgagee in possession being bound to pay the rent 
or the revenue fails to pay the same and the mortgagor is obliged to 
pay it himself, the mortgagor, in the redemption suit, can ask for the 
account which would debit the mortgagee with the amount paid by the 
mortgagor; 26 it is also open for him to realize the sum by a separate 
suit based on s. 69 of the Contract Act. 27 He can also claim interest on 
such amount. 28 It has been held that where the mortgagor is not forced 
to pay the amount of rent unpaid by the mortgagee but voluntarily 
pays it to the lessor, the mortgagor would be entitled to obtain a money 
decree for three years’ rent only, against the mortgagee under S. 70 of 
the Contract Act, that he cannot claim an account under the last 
paragraph of this section there being no loss occasioned to him, and 
that he cannot claim interest on such amount. 29 In the undermentioned 
cases 30 the mortgage provided that the mortgagee was to appropriate, 
in lieu of interest, the balance of the profits remaining after payment 
of rent to the lessor, and that the mortgagor was to redeem on payment 

26. (’27) HAIR 1927 All 713 (713) : 103 Ind Cas 289, Naipal v. Bans Oopal 
Singh. 

(1900) 1900 All W N 134 (135) (DB), Ram Xarain v. Imamuddin. 

(*84) 6 All 303 (308) : 1884 All W N 92 (DB), Jaijit Rai v. Gobind Tiwari. 

(’27) 14 AIR 1927 Mad 59 (59) : 98 Ind Cas 802, Krishnan Nambudripad y. 

Ambukorup. 

27. (’27) 14 A I R 1927 All 713 (713) : 103 Ind Cas 289, Naipal v. Bans Gopal 
Singh. 

(1900) 1900 All W N 134 (135) (DB), Ram Narain v. Imamuddin. 

28. (’27) 14 AIR 1927 Mad 59 (59) : 98 Ind Cas 802, Krishnan v. Ambukurup. 

29. ( 40) 27 AIR 1940 Pat 579 (580, 581) : 189 Ind Cas 109, Subedar Mian v. 

Sheo Shankar Afiisir. 

, 30. (’ll) 10 Ind Cas 113 (114) (All), Fakir Muhammad Khan v. Alt Sher Khan. 

(’29) 16 AIR 1929 Pat 37 (39): 7 Pat 44 : 114 Ind Cas 473 (DB), Raaghubar 
Narayan v. Hohit Narayan. (Malikana.) 

(’41) 28 AIR 1941 Mad 549 (550): 198 Ind Cas 519 (DB), Paru Amma v. Kelu 
Kurup. (AIR 1940 Mad 686 Reversed.) 

(’20) 7 AIR 1920 Pat 66 (67) : 56 Ind Cas 743, Tokhan Pandey v. Sivakanta 
Prosad Singh. 

(’34) 21 AIR 1934 Cal 149 (150) : 149 Ind Cas 667 (DB), Prosanna Kttmor v. 

Girish Chandra. 



1594 


LIABILITIES OF MORTGAGEE IN POSSESSION 


Section 76 
Notes 8-9 


of the principal. The mortgagee escaped paying rent for several years. 
It was held that the mortgagee, and not the mortgagor, was entitled to 
the benefit of such non-payment, that the mortgagor could not claim a 
reduction of the principal and that the utmost that the mortgagor could 
he allowed to claim was, that he should be indemnified against the 
contingency of a valid claim for arrears of these payments being made 
against him after his recovery of possession. 

Where the mortgagee allows the property to be sold in default of 
payment of Government revenue and himself becomes the purchaser 
in the revenue sale, the sale does not deprive the mortgagor of his 
right to redeem. 31 

9, Clause (d), — This clause imposes on the mortgagee in 
possession the liability to make such necessary repairs of the mortgaged 
property as can be done out of the balance remaining after deducting 
from the rents and profits the payment mentioned in cl. (c) and the 
interest on the principal money. To the extent of this balance his 
liability to make necessary repairs is paramount. 1 If loss is caused to 
the mortgagor by his failure to make such necessary repairs it may he 
debited against the mortgagee in the accounts to be taken in the 
settlement of the mortgage. 2 He is, however, not bound to spend money 
any further than to keep the estate in necessary repairs. 24 Nor is he 
bound, where the expenditure on the necessary repairs is likely to 
exceed the balance in his hands, to spend money out of his own 
jacket. 3 If he does spend money out of his own pocket he cannot claim 
repayment from the mortgagor under this clause but will be allowed 
to add the expenditure to the principal money under S.72, cl. (b) if it 
is incurred for the preservation of the property from destruction. 4 

Under the English law a mortgagee in possession is allowed the 
expenses of necessary repairs under the head of “just allowances’’ in 
the accounts taken under the decree in a redemption suit. 6 


31. CIO) 7 Ind Cas 772 (774) (DB) (Cal ),Janki Singh v. Debi Nandan Prasad. 
(*84) 7 Mad 111 (112) (DB), Lakshmaya v. Appadu. 

See Section 60, Note 23. 

[See also (’16) 3 AIR 1916 Bom 108 (109) : 40 Bom 483 : 37 Ind Cas 295 (DB), 
Chilta Dhula v. Bai Janini. (Tagavi advance.)] 

Note 9 

1. ('92) 15 Mad 290 (291) (DB), Shiva Devi v. Jam Heggade. 

2. (’92) 15 Mad 290 (291) (DB), Shiva Devi v. Jam Heggade. 

Bui he is not liable for deterioration which in the ordinary way may take place 
yiotwithstanding repairs; see : 

(1836) 160 E R 335 (337): 2 Y & C Ex 117 : 47 R R 366 : 6 L J Ex Eq 38, Wragg 
v. Denham. 

(1792) 145 E R 811 (811) : 1 Anst 96 : 3 R R 560, Russell v. Smithies. 

2a. (1747) 26 E R 1098 (1099) : 3 Atk 517, Godfrey v. Watson. 

3. See the Report of the Speciul Committee printed on page 22 (57, 58). 

(1753) 160 E R 1136 (1136) : 4 Y & C Ex 570, Richards v. Morgan. 

4. (’29) 16 AIR 1929 All 777 (778) : 118 Ind Cas 186 (DB), Sheo Nandan v. 
Mohammad Khalik. 

5. (1877) 7 Ch D 192 (195) : 47 L J Ch 152 : 26 AY R (Eng) 348, Tipton Green 
Colliery Co. v. Tipton Moat Colliery Co. 

[See also (1843) 49 E R 820 (821) : 6 Beav 246 : 12 L J Ch 309, Sandon v. 
Hooper .] 
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The repairs which the mortgagee is bound to make must be Section 76 

necessary. Where the mortgagee in possession laid water-pipes in the Notes 9-10 

house mortgaged to him and claimed credit for the money spent 
therefor, it was held that the act of the mortgagee was not a necessary 
repair and that consequently he was not entitled to be credited with 
the amount so spent. 6 

Expenditure incurred in preserving the irrigation system of a 
zamindari has been held to be for keeping the property under repairs.* 

The provisions of this clause, like those of cl. (c), are not absolute 
but are subject to a contract to the contrary. Thus, where a mortgage- 
bond contained an agreement between the parties on the matter of 
repairs, it was held that the Court was not competent to go outside the 
mortgage-bond in deciding on the matter. 8 

10. Clause (e). — A similar provision is made in S.G6 for a 
mortgagor in possession and in S. 108, cl. (o) for a lessee. The clause, in 
short, means that the mortgagee in possession must not commit waste 
on the property. 1 This duty follows from his duty to manage the 
property as a person of ordinary prudence would manage if it were 
his own; 2 and from his liability to return the property back to the 
mortgagor on redemption, in the same condition in which he received 
it. 3 Subject to these restrictions he is entitled to use the property in 
any way he pleases. 4 Thus, he can grow any crop he can, on the land 
and cut it away before the land is handed over to the mortgagor. 5 

6. ('14) 1 AIR 1914 Mad 151 (152) : 22 Ind Cas 635 (636) (DB), Kuttuva Nara- 
yanasami v. Soranammal. 

7. ('16) 3 AIR 1916 Pat 96 (96) : 1 Pat L Jour 589 : 38 Ind Cas 232 (DB), Rajen- 
dr a Prasad v. Bahu-Ria Raten Jota Ktier. 

8. (’81) 5 Bom 127 (129) (DB), Narayan v. Rangubai. 

Note 10 

1. (’32) 19 AIR 1932 All 500 (502) : 142 Ind Cas 889 (DB), Durga Shankar v. 

Qanga Sahai. (Felling unripe timber — The mortgagee can take wood ol a tree 
falling from natural causes.) 

(1725) 25 E R 205 (206) : (1725) Cas Temp King 30, Withrington v. Banks. 

2. (*25) 12 AIR 1925 All 576 (577): 87 Ind Cas 15, Dip Narain Singh v. Jagmohan . 

(A duty is cast on the mortgagee to see that the property is not lost by any 
encroachment.) 

(’24) 11 AIR 1924 All 153 (155) : 46 All 115 : 79 Ind Cas 314 (DB), Ghasi Ram 
v. Bhola Nath. 

3. ('24) 11 AIR 1924 All 153 (155): 46 All 115: 79 Ind Cas 314 (DB), Ghasi Ram 
v. Bhola Nath. 

( 25) 12 AIR 1925 All 576 (577) : 87 Ind Cas 15, Dip Narain Singh v. Jag- 
mohan. 

[See (’26) 13 AIR 1926 All 463 (464) : 94 Ind Cas 442, Gauri v. Mangla. (In a 
suit for redemption a mortgagee cannot be allowed to set up occup&noy rights.)] 

• [See also ('68) 9 Suth W R 488 (488) (DB), Jogendronath MtMick v. Raj 
Narain. (The mortgagee must use the mortgaged premises as liable to become 
the property of the mortgagor.)] 

4. (’26) 12 AIR 1925 All 576 (577): 87 I.C. 15, Dip Narain Singh v. Jagmohan. 

(’25) 12 AIR 1925 All 794 (794) : 85 Ind Cas 690, Lallu Singh v. Raghunandan. 

5. (’25) 12 AIR 1925 All 794 (794) : 85 Ind Cas 690, Lallu Singh v. Raghu¬ 
nandan. 
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liabilities of mortgagee in possession 

Similarly, if be has planted trees on the land, he is entitled to remove 
them lief ore handing over the land to the mortgagor. 6 But he will be 
committing waste if he cuts down trees already existing on the land 7 
or pulls down the property. 73 The cutting of bamboos amounts to 
sayer produce just like the cutting of jungle which requires to be cut 
periodically for its proper growth and in such a case the mortgagee in 
possession does not commit waste by cutting bamboo clumps planted 
by the mortgagor provided he shows that the bamboos were, at the time 
when they were cut, of a mature age and ripe for cutting. 8 

Where the land mortgaged is not agricultural land, it cannot be 

said that its utility is injured by the roots or stumps of trees planted 
by the mortgagee. 9 

The mortgagee must not only not himself commit any act which 
is destructive or permanently injurious to the property but must not 
allow others also to do so. 10 Thus, where A the owner of a house having 
a door which gave communication between one half of the house and 
the other, mortgaged the two halves to different persons B and C after 
closing the door and subsequently B opened the door, it was held that 
the opening of the door was destructive of the property as it materially 
altered the condition of the house in which the mortgagor A considered 
it to l>e of most use, and that C the other mortgagee could institute a 
suit against B in order to have the door closed and restored to the 
condition in which it was when he entered on the property as a 
mortgagee. 10 ® 

In the undermentioned case, 11 a mortgaged his house with possession 
to B. B leased back the house to A. Subsequently, c purchased the 
equity of redemption at an execution sale. After c’s purchase A removed 

6 . (’26) 13 AIR 1926 Bom 595 (596) : 50 Bom 692 : 99 Ind Cas 400 (DB), Ram- 
chandra v. Shripati. 

( Jo) 12 AIR 1925 All 794 (794) : 85 Ind Cas 690, Lallu Singh v. Raghunandan. 

7. (’26) 13 AIR 1926 Bom 595 (596) : 50 Bom 692 : 99 Ind Cas 400 (DB), Ram- 
chandra v. Shripati. 

( 19) 6 AIR 1919 Oudh 125 (125) : 50 Ind Cas 152, Ram Sukh v, Indar Kunwar. 
(’24) 11 AIR 1924 All 153 (154) : 46 All 115 : 79 Ind Cas 314 (DB), Ghasi Ram 
v. Bhola Nath. 

(1725) 25 E R 205 (206): (1725) Cas Temp King 30, Withrington v. Banks. (Cutting 
timber.) 

[See also (1750) 26 E R 1214 (1214) : 3 Atk 723, Farrant v. Lovel .] 

7a, (1845) 14 L J Ch 120 (120), Sandon v. Hooper. (Affirming on appeal (1843) 

6 Beav 246.) 

8 . (’29) 16 AIR 1929 Oudb 124 (124) : 112 Ind Cas 434, Mahabir v. Sheo Shankar. 

9. (’26) 13 AIR 1926 Bom 595 (596) : 50 Bom 692 : 99 Ind Cas 400 (DB), Ram - 
chandra v. Stripati. 

10. (’94)16 All 386 (387) : 1894 All WN129 (DB), Lachmi Narain v. Jethumal. 
[Sec also (’29) 16 AIR 1929 Lab 207 (208) : 117 Ind Cas 666, Nand Lall v. 
Narain Singh. (Tbe usufructuary mortgagee is entitled to prevent an encroach¬ 
ment or trespass upon the property mortgaged while a simple mortgagee is not so 
entitled—But such rights relate to acts of third persons and not as between a 
prior and a subsequent mortgagee.)] 

10a. (’94) 16 All 386 (387) : 1894 All W X 129 (DB), Lachmi Narain v. Jethu 
Mai. 

11. (’85) 1885 All W X 262 (262) (DB), Bagar Alx v. Nisar Husain. 
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portions of the house. C brought a suit against B for redemption and 
claimed damages for the removal. It was held that B was not in 
possession but A remained in possession as the tenant of B and 
therefore A was responsible, if any one was, for the loss, and not B. 
It is submitted that the decision does not seem to be correct, because 
although B leased back the house to A, B was still in possession through 
A, and B was therefore responsible for the loss caused by A after C’s 
purchase. Had A himself claimed damages from B as mortgagee in 
possession, the matter would have been different because, in that case, 
A could not take advantage of his own wrong, but in this case, after C’s 
purchase, A remained in possession as the tenant of B and not on behalf 
of C who had no right to take possession till the redemption of the 
mortgage. 

A mortgagee in possession is not responsible for the loss arising 
from accidental causes such as fire. 12 

Where the mortgagee in possession commits waste, he may, when 
accounts are taken in pursuance of a decree for redemption, be debited 
with the loss occasioned. 13 Thus, where a mortgagee in possession cut 
down trees existing on the land, it was held that the mortgagor was 
entitled to a deduction, at the time of redemption, of the amount 
equivalent to the value of the trees cut. 14 So also in another case, 15 
where the mortgagee in possession granted to the non.occupancy tenants, 
occupancy rights, in return for nazarana, it was held that the land 
could not, after the accrual of the occupancy rights, be so valuable to 
the mortgagor as before and that the mortgagor was, therefore, entitled 
to the amount of nazarana. 

In the undermentioned case 16 decided before the Transfer of 
Property Act, the Allahabad High Court disallowed, in a suit for 
redemption, the claim of the mortgagor to set off against the mortgage, 
money the amount of compensation for waste committed by the 
mortgagee, on the ground that the amount of compensation was not an 
ascertained sum of money under s. ill of the Code of Civil Procedure 
of 1877 (now Civil Pro. Code, 1908,0.8, R. 6). This case was not followed 
in a later Madras case 17 decided under the Transfer of Property Act, 
and is no longer good law in view of the express provision in the last 
paragraph of this section. 

Where a mortgagor makes a deposit under S. 88 of the Act and 
t he deposit is accepted b y the mortgagee, it has been held that the 

12 . (’80) 2 Mad 187 (192) (DB), V enkateshwara v. Kesava Shetti. 

13 . (’10) 6 AIK 1919 Oudh 126(125): 60 I. C. 152, Ram Sukh y. Indar Kunwar. 
(1886) 83 Ch D 226 (232) : 56 L J Ch 893 : 55 L T 651. Taylor v. Mostyn. (A 

mortgagee in possession underletting the property is responsible for the loss caused 
by the sub-lessee.) 

14 . (’24) 11 AIR 1924 Ail 153 (154) : 46 All 115 : 79 Ind Cos 314 (DB), Ghasi 
Bam y. Bhola Nath. 

Bholc^Nath AU 153 : 46 AU 115 : 79 Ind Ca3 314 ( DB )» Ohasi 

16. ( 80) 2 All 252 (253) (DB), Raghunath Das v. Ashraf /Itwain. 

17 . (’92) 15 Mad 290 (291) (DB), Shiva Devi v. Jaru Heggade. 
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mortgagor can institute a suit for compensation for the waste within 
three years from the date of his re-entry under Article 105 of the 
Limitation Act. 18 


11. Clause (f) — Insurance. — Section 72 provides that where 
the mortgaged property is, by its nature, insurable, the mortgagee may, 
in the absence of a contract to the contrary, insure and keep insured 
against loss or damage by tire, the whole or any part of such property. 
This clause provides that when he has so insured it and loss or damage 
by tire occurs, he must apply the money received by him under the 
jxjlicv or so much of it as may be necessary in reinstating the property 
or, if the mortgagor so directs, in reduction or discharge of the mort- 
gage.money. It may be noticed that under s. 72, if the mortgage-deed 
does not specify the amount of insurance, the mortgagee can insure the 
property only for an amount which will not exceed two-thirds of the 
amount required to reinstate the property in case of total destruction. 

The last clause of s. 72 provides that where the mortgagor himself 
has insured the property for the amount for which the mortgagee is 
authorized to insure, the mortgagee cannot insure the property again. 
When the mortgagor himself insures the property, and loss or damage 
by tire occurs, the mortgagee himself cannot claim from the insurance 
company the payment of the insurance money, for the reason that the 
contract of insurance is a contract by the insurer to indemnify the 
insured against the loss that he may suffer. It is not a contract to 
indemnify a third person and there is no privity between the insurer 
and the third person. In order to entitle the mortgagee to a claim on 
the insurance money in such a case there must be a covenant not only 
to insure but to insure for the benefit of the mortgagee or the policy 
must be properly assigned to the mortgagee by the mortgagor. 1 But 
though the mortgagee himself cannot claim the insurance money from 
the insurance company, he can require the mortgagor, in a case where 
the mortgaged property is already insured by the mortgagor on the 
date of the mortgage, to apply the insurance money actually received 
by him in reinstating the property under section 49. 


By the terms of a mortgage deed the mortgagor agreed to insure 
and keep insured during the continuance of the security, the mortgaged 
premises from loss or damage by fire and assign the policy to the 
mortgagee. In default of payments by the mortgagor, the mortgagee 
was to make the payment of the premia and such payments w’ere to be 
a charge on the mortgaged premises. It was further provided that all 
sums received under such insurance would be applied by the mortgagee, 
if so required by the mortgagor, in reinstating the premises. The 
property was not insured. The mortgagee brought a suit upon the 
mortgage and a receiver was appointed by the Court in the mortgage 

18. (’19) 6 AIR 1919 Oudh 125 (126) : 50 Ind Cas 152, Ram Sukh v. Indar 
Runuar. 

Note 11 


1. (’23) 10 AIR 1923 Rang 6 (7, 8) : 11 Low Bur Rul 294 : 67 Ind Cas 777 (DB), 
p. V. Clietty Firm v. Motor Union Insurance Co. 
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suit. The receiver insured the property under the orders of the Court. 
The loss by fire took place and the mortgagor claimed that according 
to the terms of the mortgage deed the insurance money should be 
applied in reinstating the property. It was held that the policy was not 
governed by the terms of the mortgage deed; the deed did not provide 
for what would happen in a case where the property, having come into 
the custody of Court, was insured by an officer of the Court, for the 
benefit of all the parties to the suit; it might be that there were other 
parties to the suit besides the mortgagor and the mortgagee; the money 
having come by payments made by an officer of the Court, the Court 
had ample discretion in directing in what manner the money so received 
should be laid out, and in this case the Court came to the conclusion 
that the most convenient and best course for the application of the money 
was to allow the mortgagee to receive the money in part satisfaction of 
the mortgage rather than to direct the receiver to undertake the 
reconstruction of the property. 2 


12. Clause (g)—Mortgagee must keep accounts. — This 
clause imposes upon a mortgagee in possession a statutory duty to keep 
and render accounts of all the sums received and spent by him as a 
mortgagee. 1 The duty is analogous to that imposed upon a trustee by 
S. 19 of the Trusts Act, 1882, and was recognised and enforced even 
before this Act.* It owes its origin in the view held by the Court of 
Equity that the rents and profits of the mortgaged property are incidents 
d-e jure of the ownership of the equity of redemption and that the 
mortgagee in possession is bound to apply whatever profits he actually 
receives towards the satisfaction of the mortgage-debt. 3 The usufruct of 
the property thus represents the mortgagor’s money in the hands of the 
mortgagee who is bound to render account at the time of redemption. 4 


2. (’18) 5 AIR 1918 Cal 450 (451) : 40 Ind Cas 623 (DB), Dooly Chand v. Rames- 
tcar Singh. 

Note 12 

1. (’20) 7 A I R 1920 P C 8 (10, 12) : 16 Nag L R 94 : 58 Ind Cas 13 (P C), B. L. 
Rai v. Bhaiya Lai. 

(’41) 28 AIR 1941 Oudh 84 (86) : 191 Ind Cas 716, Angnu Ram v. Bhikhi. 

(’32) 19 AIR 1932 Oudh 123 (132) : 7 Luck 454 : 137 Ind Cas 102 (DB), Lakshmi 
Narain v. Mohamdi Begam. 

(’10) 6 Ind Cas 323 (327) (DB) (Cal), Shamal Dhone v. Ldkhimoni Dehi. (Mort¬ 
gagee acting as a receiver in a suit to enforce his own security.) 

(’04) 27 All 351 (355) : 1904 All W N 270 (F B), Madari v. Baldeo Prasad. 

2. (’31) 18 A I R 1931 All 562 (566) : 64 All 205 : 136 Ind Cas 363 (FB), Maho¬ 
med Ishaq v. I?up Narain. 

oo f 1 ? i 9 ^L P ft at D 148 c (149) : 155 L C - 22 (DB >’ Kaml * Pr**** v Bamdeo. 

( 23 » * 1 R 1938 Pat 583 (584) 1 168 Ind Cas 545 < DB ). Mahomed Sadia v. 

(’67-69) 12 Moo Ind App 157 (195): ll Suth W R P C 19 (P C), Mukhun Lall 
v. Kishen Singh. 

^ Cal )’ Bama “ ,a<ar v. Tulsi Prosad Singh. 

Sun dor/ R 1917 C& ^ ^ ! 4 ° ^ CaS 371 (DB) ’ ***** Sheik v ‘ 

£ 29 ii?» A ™ 1929 Pat 571 (5?2) : 120 L C - 768 < DB )* Kishun Lal Mira Lai. 

4 . ( 40) 27 AIR 1940 Mad 686 (687), Kelu Surup v. Paru Amma. (Reversed on 
another point in AIR 1941 Mad 649.) 
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This clause and the next one are absolute in their terms in the sense 
that they are not stated to be subject to any “contract to the contrary.” 
It is not, therefore, open to a mortgagee in possession to contract himself 
out of the statutory obligation under this clause . 5 The only exception 
to the clause is provided by S. 77 and a mortgagee can be exonerated 
from the liability to render accounts only if he succeeds in bringing his 
case strictly within the provisions of that section . 6 A simple case under 
S. 77 would be where the mortgagee is to appropriate the whole of the 
rents and profits in lieu of interest or in lieu of interest and a defined 
portion of the principal. But there may be a case of a mortgagee who, 
while appropriating the rents and profits as stated above, also agrees to 
make an annual payment to the mortgagor. In such a case a question 
whether the mortgagee is liable to account under this clause depends 
upon whether the annual payment is to be made independent of the 
rents and profits or out of the rents and profits. In the former case 
there is no question of accountability under this clause as the case is 
really one under S. 77 and the obligation to pay is independent of it. In 
the latter case, however, where the annual payment is to be made out 
of the rents and profits, the mortgagee is liable to account, though the 
question of accounting will only arise in case the mortgagee makes 
default in payment . 7 As the obligation to pay arises out of the mortgage 

5. ('31) 18 A I R 1931 All 562 (566, 567) : 54 All 205 : 136 Ind Cas 363 (FB), 
Mahomed Ishaq v. Hup Narain. 

(’24) HAIR 1924 Oudk 92 (94) : 27 Oudh Cas 250 : 74 Ind Cas 95 (DB), Lai 
Bahadur v. Murli Dhar. 

(’42) 29 A I R 1942 Oudh 203 (204) : 198 Ind Cas 234 (DB), Mt. Faridunnisa 
v. Ejaz Rasool. 

(’35) 22 AIR 1935 Pat 148 (149) : 155 I. C. 22 (DB), Kamla Prasad v. Bamdeo. 
[But see (’ll) 9 Ind Cas 978 (978) (DB) (All), Ram Pershad v. Khem Karan. 
(Submitted wrong in view of AIR 1931 All 562 (FB).)] 

6 - (’31) 18 AIR 1931 All 562 (566, 567) : 54 All 205 : 136 Ind Cas 363 (FB), 
Mahomed Ishaq v. Rup Narain. (7 Ind Cas 293 overruled.) 

(’32) 19 AIR 1932 Oudh 123 (132) : 7 Luok 454 : 137 Ind Cas 102 (DB), Lakshmi 
Narain v. Mohamadi Begam. 

(’42) 29 AIR 1942 Oudh 203 (204) : 198 Ind Cas 234 (DB), Farid-unnisa v. Eiaz 
Rasool. 

(’35) 22 AIR 1935 Pat 148 (148, 149) : 155 Ind Cas 22 (DB), Kamla Prashad v. 
Bamdeo. 

(’29) 16 AIR 1929 Pat 571(572,573): 120 I. C. 768 (DB) Kishun Lai v. Hira Lai. 
(’24) 11 AIR 1924 Oudh 92 (94): 27 Oudh Cas 250:74 Ind Cas 95 (DB), Lai Baha¬ 
dur v. Murli Dhar. 

(’19) 6 AIR 1919 Oudh 82 (83) : 56 Ind Cas 692, Narain Das v. Baij Nath. 

(’19) 6 AIR 1919 Cal 314 (316): 53 Ind Cas 59 (DB), Surendra Nath v.Kshitindra 
Mohun. (Held, on facts that case was not of S. 77 and hence mortgagee was 
liable to account.) 

[See also (’87) 1887 All W N ?45 (246) (DB), Muhammad Allahyar v. Muham¬ 
mad Samiiiddin. (According to the terms of the deed before the Act mort¬ 
gagee was to take profits in lien of interest — This case was under S. 77 — Still 
as he had not paid full consideration, mortgagee was held liable to account.) 

(’31) 134 Ind Cas 95 (96) (DB) (Cal), Osman Ali v. Faijan Bewa .] 

7. (’30) 17 AIR 1930 Mad 160 (163):124 Ind Cas 282 (DB), Seshayya v. Lakshmi 
Narasimha. (Letters Patent Appeal from AIR 1926 Mad 825.) 

(’36) 23 AIR 1936 Pat 583 (534, 585) : 166 Ind Cas 545 (DB), Mahomed Sadiq v. 
Harakh Narain. 
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•transaction there is no question of limitation in respect of these payments 
and they continue to be recoverable so long as the relation of mortgagor 
and mortgagee exists between the parties. 8 

Prior to the passing of the Act, a mortgagee taking the usufruct of 
the mortgaged property in lieu of interest was liable to render accounts 
at the time of redemption under various usury Regulations, even if there 
-was a contract betwe en the parties not to take accounts; 9 but those 

< 17) 4 AIR 1917 Cal 853 (854) : 34 Ind Cas 899 (DB), Brijkumar Lai v. Majlis 
SaJiai. 

(’14) 1 AIR 1914 Mad 661 (662) : 21 Ind Cas 701 (DB). Parasurama v. Venkata- 
chalavi. 

<'17) 4 AIR 1917 Oudh 200 (202) : 20 Oudh Cas 25 : 38 Ind Cas 610 (DB), Bikra- 
viajit Singh v. Raj Raghubar Singh. 

(’87) i88 7 All W N 245 (246) (DB), Muhammad Allahyar v. Muhammad Sami- 
uddxn. 

{ 10) 6 Ind Cas 503 (504) (All), Amir Husain v. Imtiaa Fatima. 

<’27) 14 AIR 1927 Oudh 208 (208) : 101 Ind Cas 200, Maliabal Singh v. 
Rajeshwarx Prasad. * 

f IR 1924 AU 591 ( 592 ) : 46 All 633 : 82 Ind Cas 25 (DB), Behari Lai v. 

v'qq! * 336 * * DB) ’ Nursin 9 h Narain v. Lukputhy Singh. 

BatJu ™Ren U Pa ‘ 427 <428 ' : 180 Ind C “ 795 (DB) ' BaC ’ m Lal v - 

1™’ faSJ f'ifff: 537) (DB >' Na,h '• Brahmamoy i D,bya. (Do.) 

( Silgh. All 585 (587): 135 Ind Cas 248 (DB), Banwarx Singh v. Sakhraj 

JUXil i A i l 4 Ind Jur 583 (DB ^ Basant Rai V- Kanauj Lal. (Malikana.) 

<1864) 1 Suth W R 144 (144) (DB), Ram Mohun v. Madhub. 

8 V'n£L£2 m mi “ 661 <66I) : 21 Ind Ca3 701 (DB »' Parasurama v. 

1925 Mad 825 (329): 90 Ind Cas 138, Norumha Baov - 

^ ' 83 (585) = 166 Ind Cas 545 (DB >' Kahom'd Sa dig v. 
1ZL £*£“ W N 245 <247) (DB) ' Af “*“ ^Var v. Uuka mmai 

9. 1 GapNo 81 mrm , Baman ;- UanakkaL 

W R 275 (276 » < DB >' “ SingU Babadoor v. L. *, D. 

IS? S “‘\ W , R A 65 < 6 J> < DB >. Bass V. Sheo Nuadun. 

(1856) 6 Moo Ind App 393 (422)i: 18 Suth WR (FN1 81 fpp\ u 
v. ML Babooee Mundraj 1 N) 81 (PC)> Per shad 

® raw; as sasasas? 

T.P.101. 
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Section 76 Regulations are repealed by the Usury Laws Repeal Act, xxvm of 1855,. 

Note 12 and those cases are now governed entirely by S. 77. 

The accounts to be kept by the mortgagee must be clear, full and 
accurate, and to be full, they must be detailed and supported by the 
vouchers . 10 The accounts must state the gross receipts realised from the 
tenantry and not merely of what reaches the mortgagee’s hands . 11 
Thus, where a mortgagee employs an agent to collect rents, he must 
account not only for what his agent has handed over to him but also 
for what has been received by his agent, as he must be treated as having 
received everything that was received by his agent . 12 The account must 
be full and complete and not merely an abstract of receipts in lump 
sums during the period of the mortgagee’s possession . 13 The fact that 
the realisations made by the mortgagee are unauthorised or wrongful 
does not qualify the mortgagee’s liability to render account in respect of 
such realisations . 14 


(’90) 2 All 593 (597) : 7 Ind App 51 (PC), Badri Prasad v. Murlidhar. 

(’83) 1883 All W N 90 (91) (DB), Abdul Ghani v. Durga Prasad. 

(’12) 13 Ind Cas 963 (964) : 34 All 261 (DB), Habibullah v. Abdul Hamid. 

(’66) 6 Suth W R 283 (284) (DB), Munnoolal v. Beet Bhoobun Singh. 

10. (’33) 20 AIR 1933 P C 85 (87) : 142 Ind Cas 739 (PC), Shadi Lai v. Lai 
Bahadur. 

(’27) 14 AIR 1927 Oudh 199 (201) : 2 Luck 564 : 102 Ind Cas 263 (DB), Khuddi 
Lai v. Aisha Jehan Begum. 

(’02) 26 Bom 363 (371) : 4 Bom L R 42 (DB), Kundanmal Punamchand v. 
Eashibai. 

(1900) 1900 All W N 134 (135) (DB), Ram Narain v. Imamuddin. 

(’23) 10 AIR 1923 Lah 71 (73) : 68 Ind Cas 883, Zora v. Chandu. 

(’22) 9 AIR 1922 Lah 213 (213) (DB), Shaynbhu Nath v. Nihal Chand. 

(’26) 13 AIR 1926 Oudh 514 (516) : 95 Ind Cas 175 (DB), Slieorani Bibi v. Gouri 

Shankar. 

(’27) 14 AIR 1927 Mad 1156 (1157) : 99 Ind Cas 223, Arumugam Pillai v. 
Muthiah Chetty. 

(’08) 1908 Pun L R No. 95 (DB), Amin Chand v. Tirath Ram. 

(’29) 16 AIR 1929 All 260 (263) : 114 Ind Cas 876 (DB), Mt. Ratan Dei v. Sher 

Singh. . . 

('26) 13 A I R 1926 Mad 955 (957) : 96 Ind Cas 429 (DB), Mathilda Sice v. Fritz 

Gaebele. 

(’66) 6 Suth W R 127 (128) (DB), Sirdar Golab Singh v. Ram Budden Singh. 

(’29) 16 AIR 1929 All 384 (385) : 115 Ind Cas 137 (DB), Umrao Singh v. Sultan 

^ j ^ 

[See also (’67) 2 Agra 116 (116) (DB), Salamut Hossein v. Mt. Sookh Dayee.\ 

11. (1864) 1864 Suth W R 177 (178) (DB), Ram Kissen v. Kundun Lall. 

12. (1885) 30 Ch D 336 (342) : 33 W R (Eng) 787 : 55 L J Ch 54 : 53 L T 430 : 

Noyes v. Pollock. 

13. (1864) 1864 Suth W R 177 (178) (DB), Ram Kissen v. Kundun Lall. 

(’21) 8 A I R 1921 All 197 (197) : 61 Ind Cas 48 (D B), Hardeo Prasad v. Ganga 
Sahai. (The accounts produced by mortgagee showing simply in one lump sum the 
alleged income from the zamindari for each year or part of the year, but no de¬ 
tailed account of all the incomings and all the outgoings —Held no account.) 

(’34) 21 A I R 1934 Oudh 104 (105) : 9 Luck 456 : 148 Ind Cas 880 (DB), Kazim 
Husain v. Debi Dayal. 

14. (’27) 14 A I R 1927 Oudh 199 (202) : 2 Luck 564 : 102 Ind Cas 263 (DB) 

Khuddi Lai v. Aisha Jehan Begum. _„ .. , 

(’32) 19 AIR 1932 Oudh 255 (261): 8 Luck 40: 139 Ind Cas 64 (DB), Said Ahmad 

v. Par tab Narain. 



LIABILITIES OF MORTGAGEE IN POSSESSION 


1603 


In Goluck Chunder Butt v. Mohan Lai, 1 5 the way in which the 
account is to be kept by the mortgagee has been stated as follows: 

“ In fact, the account required from the mortgagee is one setting 
forth what he has realised—from what 'portions of the mortgaged 
property—in what terms or periods—with what loss and gain 
on the several assets—with what necessary reductions—and what 
remains then as the net profits which can be taken as actual 
realisations towards liquidating the sum due under the mortgage 
transaction. It is such an independent account as this, to be 
supported, and proved, and vouched .... that the law requires.” 

The account may be kept by the mortgagee himself or by his own 
agent. 16 The accounts kept by the agent of the property managed by 
him are the principal's accounts on the principle qui facit per alium 
facit per se. 17 The account required of the mortgagee is, however, 
independent of those to be kept by any one else, such as a patwari of 

the village and cannot be dispensed with on the ground that the latter 
is keeping them. 18 

Obviously, a mortgagee is required to keep and render accounts 

only in respect of that portion of the property of which he has taken 
possession. 10 

An assignee of a mortgage is bound to account not only for the 

period subsequent to his assignment, but also for the period before his 
assignment. 20 


t i 3, Accounts when to be taken. — It is a well settled rule 
that the accounts between the mortgagor and mortgagee are to be made 

up and settled only at the time of redemption 1 an d that the mortgagor 

v R S™SfCm! 38) 1 7 154 : 137 lDd 102 (DB >' **** 

('ll) 11 lad Cas 713 (717) (DB) (Cal), Ram Avatar v. Tulsi Prasad. 

15. (’66) 5 Suth W R 271 (276) (DB). 

16. (1864) 1864 Suth W R 177 (178) (DB), Ram Erase i, .. Kandun Loll. 

lJ^eIZMX 157 U9S) : 11 SU ‘ h WRPC19 <P "■**»» 

(■24) if VIZ P 78) (DB) ' Kissen L ““- 

BaZ “VTtrZTkar ‘ ‘ ^ CaS 250 : 74 104 C “ 95 <“). M 

r S“ ^Za:tZ! m) : 2 L ”° k 564 : 102 “ c “ 263 < DB >. **** 

U^Narai » Udh 255 <261): 8 L " Ck 40 ; 139 Cm 64 (DB), Said Ahmad 

■■ 7 Luok 454 4187 “ c “ 182 <“>■ 

lS B T:Zl °“ dh 514 (516 » = 95 “ ™ <**>). Sheorani 

"•IKr” B0 “ 483 <486) : 172 lDd 584 (DB) ' Chuni,al Sulakhidas 
20. (1660) 22 E R 664 (665): 1 Caa in Ch 2, Venables v. Foyle. 

. Note 13 

°*:?R™ u Ts\Z 0aib 013 25 : 88 Ind Cas 6,0 (DB) ' 
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Section 76 must seek redemption before he calls upon the mortgagee to account. A 
Notes 13-15 suit merely for rendition of accounts is not maintainable. The mortgagor 

must ask for the further relief of redemption. 2 

There is an exception to the above rule. Under the Dekkhan 
Agriculturists’ Relief Act, 3 a mortgagor can file a suit merely to take 
accounts and such a suit does not bar a further suit for redemption. 1 
The early decisions 0 under the Act before its amendment in 1882 , applying 
the above rule are no longer good law. 

A direction for taking accounts in accordance with this section 
must be made in the decree and not be left to the commissioner. 6 

14. Proof of accounts. — The mere putting forward of accounts 
is not sufficient proof of the accuracy of the accounts. They must be 
supported by some other evidence which the Court believes. 1 It is for 
the party who puts forward the account, namely the mortgagee, to 
explain them and to support them in such a way as to convince the 
Judge that there is such a probability of their accuracy as to make it 

\ reasonable for a prudent man to accept them. 2 It is open to the 

mortgagor to show the accounts to be false. 3 Patwari’s accounts may 
be used as a test of the accuracy of the accounts filed by the parties. 1 

15. Failure to keep accounts — Effect of. — Where a 
mortgagee in possession fails to keep full and accurate accounts or 
neglects to produce them in Court, the Court will make every presumption 

2. (’81) 5 Bom 614 (616) (DB), Hari v. Laksliman. 

(’17) 4 AIR 1917 Nag 107 (109) : 47 Ind Cas 21 (DB), Mukund Ram v. Sheo 
Narain. 

3. Now see The Bombay Agricultural Debtors’ Relief Act, XXVIII of 1939, S. 85. 

4. (’96) 20 Bom 469 (474, 475) (DB), Laluchand v. Girjappa. 

5. (’81) 5 Bom 614 (616, 621) (DB), Hari v. Lakshman. 

(’81) 5 Bom 604 (607) (DB), Sliankarapa v. Danapa. 

(’83) 7 Bom 377 (378) (DB), Bhau Balaji v. Hari Nilkanlrao. 

6 . (’40) 27 AIR 1940 Bom 287 (237): ILR (1940) Bom 645 :190 Ind Cas 606 (DB), 
Anandaji Sawaji & Co. v. Ahmedbhoy. 

(’41) 28 AIR 1941 Bom 28 (29) : 192 Ind Cas 569, Karson Champsi v. Meghji 
Asaria. 

Note 14 

1. (’26) 13 A I R 1926 Mad 955 (957) : 96 Ind Cas 429 (D B), Mathilda Sice v. 
Fritz Gaebele. 

2. (’02) 26 Bom 363 (372) : 4 Bom L R 42 (DB), Kundaiimal v. Kashibai. 

(’26) 13 A I R 1926 Mad 955 (957) : 96 Ind Cas 429 (D B), Mathilda Sice v. 

Fritz Gaebele. 

(’67) 7 Suth W R 32 (33) (DB), Syud Hashum AH v. Baboo Ramdharee Singh. 
(’83) 13 Cal L R 123 (129, 130) (DB), Tasduk Hossain v. Beni Singh. 

[See also (’22) 9 AIR 1922 Lah 213 (213) (DB), Shambhu Nath v. Nihal Chand. 
(’82) 6 Bom 669 (670) (DB), Ganga Mulik v. Bayaji .] 

3. (’68) 9 Suth W R 572 (574) (DB), Mokund Lall Sookul v. Golnck Chunder 
Dutt. 

4. (1864) 1364 Suth YV R 177 (178) (DB), Ram Eisscn Sing v. Shah Kundun 
Lall. 

(’70) 2 NWPHCR 217 (220) (D B), Rajah Deonarain Singh v. Naek Pershad. 
(’68) 3 Agra 314 (315) (DB), Synd Taig Ali v. Golab Chowdhree. 

[See also (’66) 5 Suth W R 53 (53) (DB), Shah Amccroedeen v. Ram Chand 

Sahoo .] 
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against him. 1 The Court will, in such cases, proceed on the hypothesis 
that all the tenants have paid their rent to the mortgagee and take the 
gross rental as the basis of calculation against him. 2 In°some cases, the 
presumption was made that the rent recovered by the mortgagee was 
equal to the amount of interest due to him and the mortgagor was 
allowed to redeem on payment of the principal only, 3 while in other 
cases where the mortgagee was guilty of gross or wilful neglect in this 


Note 15 

1. (’27) 14 AIR 1927 Oudh 199 (201): 2 Luck 564: 102 Ind Cas 263 (DB), Khuddi 
Lai v. Ais/ia Jehan Begum. 

(76) 1876 Bom P J 191 (DB), Tikaram v. Kaniram. 

(’32) 19 AIR 1932 Oudh 255 (261): 8 Luck 40: 139 Ind Cas 64 (DB), Said Ahmad 
v. Raja Narain. 

I ,*"} 29 Oadh 84 (86) : 191 Ind Cas 716, Angnu Ram v. Bhikhi. 

( 32) 19 AIR 1932 Oudh 123 (133) : 7 Luck 454 : 137 Ind Cas 102 (DB), Lakshmi 
Narain v. Mohamdi Begam • 

('29) 16 AIR 1929 All 384 (385) : 115 Ind Cas 137 (DB), Umrao Singh v. Sultan 
i>ingh. (Mere oral evidence that some amount of the arrears remained outstand¬ 
ing Y° a,d 1)6 totaI *y inconclusive in the absence of the regular account books ) 

( ^ 1929 Lah 741 < 742 > : 120 ^ Cas 173 (DB), Sun*r Si^Bhagat 

T66) 6 Suth W R 127 (128) (DB), Sirdar Golab Singh v. Ram Buddin Singh 
( CheUy ^ 1156 (U57) 1 " lDd CaS 223 ’ v. Muthiah 

£}!! ® Vtr Jo! 9 r La J 314 (317) : 44 Ind Cas 9 (DB), Allah Tar v. Thakar Das. 
Das AIR 9 6 L 3 : 161 Lld CSS " 4 (DB) ’ C * * V ' Cliand ™ v. Dxcarka 

^PershaTsVjh * ^ ^ ( ° B) * KuUyan Dass v - Babo ° Sh ™ Nundun 

{ ’n!l\n'.D^ 3 Dayah ’ * L ” k 456 1 148 Ind C “ 880 < DB K *-•-» 

1921 AH 197 (l97 ' : 61 Ind C “ « (DB), Hardeo Prasad v. 

''S-3 vX^";,' 261 ’ : 8 L “ k 40 1 139 Iod Cas 64 ,DB >' *** 

' : 7 LUCk 454 : 237 Ind C “ 202 <M). Lakshmi 

‘TsiJr A " 260 <263> ! 124 lDd C “ 876 (DB) ' ML *•<«» Dsi Kunicar 

( 'kUI £LI» 934 106): 9 Luck 456:148 Ind c “ 880 «»»1. 

VaUZhu r° AIR 1933 P C 85 (87) : 242 Ind 0as 739 ffO). Shadi Lai v, Lai 

( ’S SSL°Sr <202): 2 Luck 564:102 Ind °- 263 (DB) ’ Khuddi 

Tsfer S^jl 929 AU 260 (264): 224 Ind Cas 876 < DB ). Ut. Satan D» Kunwar 

V1 Zait m 1917 Nlg 107 (U2) : 47 “ C “ 22 (DB), Hukund Bam , Shso 
C29)16 AIR 1929 Lah 741 (742): 120 Ind Cas 17S (DB), Su,rdar Singh v. Bhagat 

isSSfS-Frsr 

(*24) 11 AIR 1924 Oudh 92 97) 27 0n^ 9 ^^ * ***** 

Bahadur v. Murli Dhar * 088 250 : 74 Ind Cas 95 (DB), Lai 

IS* also (’23) 10 AIR 1923 Lah 71 (73) : 68 Ind Cas 883. *ora v. ChanduA 
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Section 76 
Note 15 


respect, it was presumed that both the interest and the principal were 
satisfied from the usufruct . 4 5 

It is, however, generally agreed that the presumptions of this kind 
should not be carried beyond reasonable limits . 6 As has been observed 
by their Lordships of the Privy Council in Shah Mukhun Lall v. 
Baboo Shree Kishen Singh , 6 presumptions even in odium spoliatoris 
must be within reasonable limits; they must not be conjectures, and not 
grounded on data which the evidence itself shows to be inexact . 7 Thus, 
where there was a definite finding that the rent of the property was 
Rs. 15 per mensem, the Court refused to presume, from the failure of 
the mortgagee to produce accounts, that the rent was equal to the 
amount of interest . 8 Similarly, it has been held that a failure to keep 
accounts does not ipso facto defeat the mortgagee’s claim to compen¬ 
sation for additions and repairs made by him when his expenditure on 
that account has been independently established ; 9 nor does such failure, 
by itself, disentitle a mortgagee to receive fair collection charges . 10 The 
rule to be followed in cases of failure to keep or produce accounts 
by the mortgagee has been stated in Shah Gliolam Nuzuf v. Mt. 
Emanum 11 as follows : 

“If the mortgagee has not kept proper accounts, the general 
presumption will be against him; but by this we do not mean to 
say that, because the mortgagee has neglected to keep proper 
accounts, all statements of the mortgagor against him must be 

4. (’28) 15 AIR 1928 Nag 223 (226) : 109 Ind Cas 195 (DB), Chotesha v. Mt. 
Mukturn Bi. 

(’12) 15 Ind Cas 62 (63) : 1912 Pun Re No. 97 (DB), Jnma v. Mubarak Khan. 

5. (’34) 21 AIR 1934 Oudh 104 (106): 9 Luck 456 : 148 Ind Cas 880 (DB), Kazim 
Husain v. Debi Daydl. 

(’32) 19 AIR 1932 Oudh 255 (261): 8 Luck 40: 139 Ind Cas 64 (DB), Said Ahmad 
v. Raja Narain. (The presumption cannot be extended to unlawful realisations by 
mortgagee.) 

(’29) 16 AIR 1929 Lah 741 (742): 120 Ind Cas 173 (DB), Sunder Singh v. Bhagat 
Singh. 

(’17) 4 AIR 1917 Nag 107 (110, 111) : 47 Iud Cas 21 (DB), Mxikuyid Ram v. Sheo 
Narain. 

[See also (’21) 8 AIR 1921 P C 125 (125) : 43 Cal 22 : 16 Nag L R 154 : 47 Ind 
App 207 : 57 Ind Cas 535 (PC), Mirza Yadali Beg v. Tukaram. 

(’27) 14 AIR 1927 Oudh 170 (173) : 100 Ind Cas 802 (DB), Ali Nabi v. Habib- 
un-nisa.] 

6. (1867-69) 12 Moo Ind App 157 (198) : 11 Suth WRPC19 (PC). 

7. (’24) 11 AIR 1924 Oudh 92 (96) : 27 Oudh Cas 250 : 74 Ind Cas 95 (DB), Lai 
Bahadur v. Murli Dhar. 

8. (’33) 20 AIR 1933 Lah 141 (141) : 145 Ind Cas 122, Hardit Singh v. Mt. 
Damodari. 

[See also (’27) 14 AIR 1927 Mad 1156 (1157) : 99 Ind Cas 223, Arumugam v. 
Muthiah Chetty. (Municipal taxes and quit rent allowed—Amount for repairs 
disallowed.)] 

9. (’17) 4 AIR 1917 Lah 28 (28) : 1916 Pun Re No. 99 : 37 Ind Cas 125 (DB), 
Thaktir Das v. Radha Kish an. 

10. (’34) 21 AIR 1934 Oudh 104 (106) : 9 Luck 456 : 149 Ind Cas 880 (DB), 
Kazim Husain v. Debi Dayal. 

11. (’68) 9 Suth W R 275 (275) (DB). 



LIABILITIES OF MORTGAGEE IN POSSESSION 


1607 


taken as true. The Court must take the best evidence available Section 76 
and decide upon it.” Notes 15-16 

See also the undermentioned cases to the same effect. 12 

16. Clause (h) — Mode of taking accounts. — This clause 
lays down a mode in which the accounts between the mortgagor and the 
mortgagee are to be taken. It embodies the same mode of calculation 
as was followed in cases before the Act. 1 The method followed is to 
ascertain the gross collections at the end of a certain period, usually a 
year, and after deducting the necessary outlay on account of revenue, 
expenses of collection and the preservation of estate, the balance goes 
to reduce the interest, and if there is a surplus over, it goes to the 
reduction of the principal, the account being closed at the end of each 
period. 1 ® If the net receipts are less than the amount due on account of 
interest, the deficit of interest is not, in the absence of a contract to 
that effect, to be added to the principal as that would mean charging 
compound interest. 2 This mode of taking accounts is called accounting 
with rests and the advantage of it is, that when there is a surplus of 
net receipts over the amount of interest then due, the balance goes 
to reduce the principal and then the interest for the next period is 
calculated on the reduced principal. 3 

This clause does not lay down any definite rule as to when the 
rests are to be made. It simply states that the receipts should be 
debited against the mortgagee 'from time to time.’ The practice of the 
Courts is, however, to make rests at the end of each year 4 though, 
in one case, half yearly rests were made in calculating the interest. 5 

12. (’21) 63 Ind Cas 598 (600) (DB) (Lah), Muhammad v. Uttam Chand. 

(’67) 7 Snth WR 82 (83) (DB). Syud Hashum Ali v. Baboo Ram Dharee Singh. 

Note 16 

1. (’84) 6 All 303 (309): 1884 All W N 92 (DB), Jaijit Rai v. Gobind Tiwari. 

la. (’21) 63 Ind Cas 598 (600) (DB) (Lah), Muhammad v. Uttam Chand. 

(’72) 14 Moo Ind App 443 (450, 451): 17 Suth W R 262 (PC), Radhabenode Misser 
v. Kriappa Moyee Dabee. 

(1866) 5 Suth W R 200 (200) (DB), Mohunt ChuttoorbhoojDoss v.Doorgha Churn 
Paliaree. 

(’86) 1 Agra 132 (132) (DB), Raghonath v. Luchmun Singh. 

[See also (1865) 2 Suth W R 289 (290) (DB), Syed Enaet Ali v. Ktihur Roy.] 

[But see ('10) 7 Ind Cas 871 (873) (DB) (Mad), Burle Jagganna v. Telugula 
Latchanna. (The rents and profits have first to be applied towards principal 
and then towards interest.)] 

2. R. B. Ghose, The Law of Mortgage in India, 5th Edn.,Vol. 1, pages 694, 595. 

3. R. B. Ghose, The Law of Mortgage in India, 5th Edn., Vol. 1, pages 594, 

595. 

4. R. B. Ghose, The Law of Mortgage in India, 5th Edn., Vol. 1, page 595. 

<*35) 22.AIR 1935 Pat 148 (149): 155 Ind Cas 22 (DB), Kamla Prashad v. Bam - 
deo Missir. 

(’21) 63 Ind Cas 598 (600) (DB) (Lah), Muhammad v. Uttam Chand. 

(1900) 1900 Pun L R No. 4 (DB), Ganda Mai v. Thakar Harkishen. 

('84) 6 All 303 (311) : 1884 All W N 92 (DB), Jaijit Rai v. Gobind Tiwari. (Rest 
at the end of each year at the time when revenue was payable.) 

5. (’80) 6 Cal 377 (380) : 7 Cal L R 375 (DB), Doolee Chand v. Omda Khanum. 

\ 
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The mode of accounting in England differs from the above rule. 

The ordinary rule there is not to direct rests in an account against a 
mortgagee in possession, unless at the time of entry into possession 
theie is no arrear of interest due or there are any other special 
circumstances in the case to justify such a direction. 0 Thus, the aecount- 
of lents and profits runs from the beginning to the end without reference 
to the question whether the mortgagee has, at any particular time, had 
in his hands more than sufficient money to pay the interest or not. The 
mle is based on the ground that a mortgagee is not bound to accept 
payments in driblets but is entitled to have the account taken as a 
whole. The mortgagee is not, therefore, treated as repaid until such 
account is taken. 7 

As stated above, the method of accounting under the clause does 
not contemplate the charging of compound interest, unless the parties 
specifically stipulate for it. Before the amendment in 1929, the expression 
used in the clause was ‘interest on the mortgage-money.’ As defined in 


6. (’84) 6 All 303 (311) : 1884 All W N 92 (DB), Jaijit Rai v. Gobind Tiwari. 
(1906) 1 Ch 165 (174) : 54 W R (Eng) 274: 75 L J Ch 210: 94 L T 174, Wrighleu 
v. Gill. (Affirming (1805) 1 Ch 241.) 

(1905) 1 Ch 435 (440) : 53 W R (Eng) 281 : 74 L J Ch 256 : 92 L T 679, Ams- 
wortli v. Wilding. 

Annual rests were not allowed In the following coses : 

(1858) 27 L J Ch 782 (783) : 3 De G & J 119 : 5 Jur (N S) 28 : 6 W R (Eng) 845 : 
121 R R 33 .Nelson v. Booth. (No direction should be made for annual rests unless- 
at the time of entering into possession there is no arrear of interest due to him.) 
(1863) 55 E R 172 (172): 32 Beav 439 : 8 L T 409 : 138 R R 805 : 33 L J Ch 106- 
: 9 Jur (N S) 738 : 11 W R (Eng) 555, Schole/ield v. Lockwood. (When once 
liability to account without annual rests begins it continues.) 

(1815) 56 E R 6 (6) : 1 Madd 13, Webber v. Hunt. (Rests cannot be made unless 
directed by decree.) 

(1840) 49 E R 27 (28) : 3 Beav 70, Finch v. Brown. (No rests if there was an 
arrear of interest due at the time of mortgagee’s taking possession.) 

(1742) 26 E R 646 (647); 2 Atk 409, Robinson v. Camming. 

(1743) 26 E R 720 (721) : 2 Atk 533, Gould v. Tancred. 

(1815) 34 E R 560 (560) : 19 Ves 383, Davis v. May. 

(1834) 58 E R 667 (668) : 3 L J (N 6) Ch 149 : 6 Sim 462 : 38 R R 149, Latter 
v. Dashwood. 

(1844) 63 E R 422 (428) : 66 R R 78 : 1 Coll C C 287, Horlock v. Smith. 

(1840) 49 E R 53 (55) : 9 LJ (NS) Ch 333 : 3 Beav 136 : 4 Jur 883, Wtlson v. 

Cluer. 

(1835) 41 R R 203 (204) : 4 L J (n S) Cb 113, Baldwin v. Lewis. 

Annual rests were ordered In the following cases : 

(1819) 56 E R 699 (700) : 20 R R 296 : 4 Madd 254, Shephard v. Elliot. (Annual 
rents in excess of interest due—Rests were ordered.) 

(1855) 52 E R 756 (757) : 109 R R 579 : 20 Beav 654, .1/orris v. I slip. 

(1825) 37 E R 1184 (1186) : 24 R R 106 : Turn & R 477, Binnington v. Harwood. 
(1881) 29 W R (Eng) 437 (438), Carter v. James. 

(1841) 58 R R 266 (281) : 1 Dru & War 258 (334) : 1 Con & L 58 : 4 Ir Eq R 177„ 
Incorporated Society v. Richards. 

7. (1905) 1 Ch 241 (253, 254) : 53 W R (Eng) 334 : 74 L J Ch 160 : 92 L T 49, 
Wrigley v. Gill. (Affirmed in (1906) 1 Ch 165.) 

(1858) 27 L J Ch 782 (783) : 3 De G & J 119 : 5 Jur (N S) 28 : 6 W R (Eng> 
845 : 121 R R 33, Nelson v. Booth. 
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S. 58, ‘mortgage-money’ includes both principal and interest and hence 
it was thought that the expression in the clause might suggest charging 
of compound interest even where the deed of mortgage provided for 
simple interest. The word ‘mortgage-money’ after the word ‘interest’ 
was therefore omitted by the amendment in 1929 and now it is clear, 
that the interest may be simple or compound according to the contract 
of mortgage. 9 

17. “Receipts from the mortgaged property.” — The term 
‘receipts’ means the actual and gross realisations from the mortgaged 
property. 1 

Where a mortgagee in possession is evicted by the mortgagor and 
the mortgagee obtains against him a decree for possession with damages, 
the mortgagee is not liable to account for the amount of damages 
recovered by him under the decree, as the amount of damages is not 
the usufruct of the property. 2 

18. “ Fair occupation rent.”—Under cl. (h), occupation rent is 
to be charged against a mortgagee only when he personally occupies the 
mortgaged property. Occupation must be distinguished from possession. 
A man may be in possession of an estate without being in occupation 
of it. A person who takes rents from the tenants is in possession of 
the land, but the occupation of the land is with the tenants. 1 There 
is, therefore, no question of occupation rent if the mortgagee lets the 
property to tenants. 3 A man may be in occupation in law by occupying 
the estate himself or through his servants. 24 The term, “occupation 
rent,” has also been used in s. 62 of the Trusts Act, 1832. 

A fair occupation rent is properly represented by the rent which 
the mortgagee would have realised by letting it out to the tenants. 
Where, therefore, a mortgaged property is land and the mortgagee 
personally cultivates it, instead of letting it to tenants, the net profits 
of cultivation cannot be taken as occupation rent. 3 It has, however, 
been held in the undermentioned case 4 that a mortgagee personally 
occupying and cultivating the land may be charged with either an 
occupation rent or with the net profits of his cultivation as, under the 

8. See the Report of Special Committee, printed on page 22 (58). 

Note 17 

1. See the Report of the Speoial Committee, printed on page 22 (58). 

2. (’66) 6 SuthWR240(244)(FB),3faJmraHM-TFu3nrooHH£$$a y, Bebee Saeedun. 

Note 18 

1. (1882) 21 Oh D 469 (475) : 31 W R (Eng) 308 : 47 L T 604, Shepard v. Jones. 
(1846) 60 E R 619 (622): 15 Sim 265 : 15 L J Ch 343 : 74 R R 75, Trulock v. 

Robey. 

2. (’29) 16 AIR 1929 Pat 571 (573) : 120 Ind Cos 768 (DB), Kishun Lai v. Hira 
Lai. 

2a. (1882) 21 Ch D 469 (475): 31 W R (Eng) 308 : 47 L T 604, Shepard v. Jones. 

3. (’67) 7 Suth \V R 244 (244) (DB), Rughoonath Roy y. Baraik Qeeree Dharee 
Singh. 

4. (’10) 7 Ind Cas 547 (549) : 6 Nag L R 109, Dadnu v. Somnath. 

(’75) 12 Bom H C R 88 (90,91), Prabhakar Chitaman v. Panduranp Fittayafc.] 
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Section 76 circumstances of the case, may seem just. It is submitted that the 
0 clause lays down only one mode of charging the mortgagee in such a 

case and that is to charge a fair occupation rent. The clause does not 
warrant the other alternative mode of charging as suggested by the 
above case. 

A mortgagee in possession of a house will not be charged with 
occupation rent during the time it is in so minous a condition that rent 
could not have been obtained for it. 5 

19. Expenses of management and collection of rents and 
profits. —The provision for deducting, from the receipts, the expenses 
of management of the mortgaged property and of the collection of rents 
and profits thereof is new and has been introduced by the amending 
Act of 1929. Prior thereto, the mortgagee could treat such expenses as 
accretions to the principal money and add them as such to the principal 
money at the time of redemption, under cl. (a) of S.72. It was, however, 
considered later on, that these expenses were more in the nature of 
outgoings than in the nature of accretions. In England also such 
expenses were and are treated as “just allowances”. 1 The amendment 
gives effect to this view 2 A mortgagee in possession is now entitled to 
incur expenses for the management and for collection of rents and 
profits thereof and can recover the same by making appropriate 
deductions from the receipts in his hands. The expenses of revenue 
survey of the mortgaged property 3 and the expenses incurred in digging 
a new well 4 have been allowed under the head of management expenses. 
Similarly, where a mortgagee employs servants or agents to manage 
the property, their salaries would be allowed to him as expenses of 
management. 43 

As for the expenses of collection of rents and profits of the 
mortgaged property the general practice in this country is to allow a 

5. (1824) 3 L -T Ch 57 (57) : 26 R R 219, Marshall v. Car*. 

Note 19 

1. (1877) 7 Ck D 188 (192) : 47 L J Ck 150, Wilkes v. Saunion. 

(1889) 42 Ck D 237 (243) : 58 L J Ck 855 : 61 L T 741 : 38 W R (Eng) 82, White 
v. City of London Brewery Co. 

[See also (1886) 33 Ck D 279 (288) : 56 L J Ck 202 : 55 L T 190, Bompas v. 
King.] 

2. See Report of tke Special Committee, printed on page 22 (58). 

3. (1865) 2 Bom HCR 220 (221) (DB), Bapusa Sadashiv v. Rantji Gopalji. 

4. ('95) 17 All 282 (284) : 1895 All W N 69. Duroa Singh v. Naurang Singh. 

4a. (1876) 2 Ck D 148 (162) : 45 L J Ck 395 : 34* L T 211 : 24 W R (Eng) 597, 

Eyre v. Hughes. 

(1886) 16 Ck D 53 (57) : 50 L -T Ck 74 : 43 L T 659 : 29 W R (Eng) 209, Union 
Bank of London v. Ingram. 

(1685) 23 E R 492 (492) : 1 Yern 316, Bonithon v. Ilocktnore. (Bailiff appointed 
to collect.) 

(1818) 56 E R 473 (474) : 3 Madd 170 : IS R R 209, Dans v. Dendy. (He can 
appoint a receiver and ckarge kis remuneration.) 

[See also (11) 10 Ind Cos 748 (753) (Bom), Hope Mills Ltd. v. Sir Coicasji 
J. Beadymoney. 

(1911) 1 Ck 618 (625) : 80 L -T Ck 426 : 104 L T 867 : 18 Manson 258 : 55 S J 
482 : 27 T L R 393, Bath v. Standard Land Co.] 
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commission of ten per cent, on the gross rental to cover the cost of 
collection , 6 unless there is a stipulation, providing otherwise or it is 
shown that the amount so allowed is unreasonable . 0 In the under, 
mentioned cases , 7 however, it was held that where a mortgagee files an 
account, the proper sum allowable is not five or ten per cent, of the 
receipts, but what the mortgagee has actually spent and has shown in 
such account to have been spent for that purpose. A mortgagee is also 
allowed expenses bona fide incurred by him for realizing rent from the 
tenants through Court . 8 

It is, however, a well established principle that a mortgagee in 
possession is not entitled to any remuneration for his personal trouble 
in respect of the mortgaged property and, therefore, cannot charge 
anything by way of salary or allowance for his personal services either 
in connexion with the management or for the collection of rents and 
profits . 9 This principle was applied by their Lordships of the Privy 
Council even to a case where one of the co-raortgagees resided on the 
mortgaged property and managed it for the benefit of himself and liis 
co-mortgagees . 10 But a mortgagee in possession may, in the deed itself, 
stipulate for a payment for his personal w-ork and effect will be given 
to the stipulation if it is free from any circumstance of oppression or 

5. (’41) 28 AIR 1941 Oudh 498 (503) : 16 Luck 812 : 194 Ind Cos 615 (DB), 
Md. Ejat Rasul Khan v, Hakim Saiyid. 

(’41) 28 AIR 1941 Oudh 380 (383) : 194 Ind Caa 405 (DB), Kirat Singh v. Ram 
Saran. 

(•34) 21 AIR 1934 Oudh 104 (106) : 9 Luck 456 : 148 Ind Cas 880 (DB), Kasim 
Husain v. Debi Dayal. 

6. (’66) 1 Agra 132 (132) (DB), Raghonatli v. Luchman Sing. 

7. (1864) 1 Suth W R 133 (134) (DB), Brojonath v. Sreemutty Bhugobutty. 

(’68) 9 Suth W R 572 (575) (DB), Mokund hall Sookul v. Ooluck Chunder Dutt. 

8. (’14) 1 AIR 1914 Oudh 330 (331) : 17 Oudh Cas 47 : 23 Ind Cas 456, Basant 
Singh v. Mata Baksli Singh. 

(’41) 28 AIR 1941 Oudh 498 (502) : 16 Luck 812:194 Ind Cas 615 (DB), Md. Ejaz 
Rasul Khan v. Hakim Saiyid. 

[But see (’98) 21 Mad 32 (33): 7 Mad L Jour 238 (DB), Pokree Saheb v. Pokree 
Beary.'] 

9. (’04) 6 Bom L R 590 (592) (DB), Mahadev v. Ramchandra. 

(’ll) 10 Ind Cas 748 (754) (Bom), Hope Mills, Ltd. v.Sir Cowasji J. Readymoney. 
(1890) 25 Q B D 176 (180) : 38 \V R (Eng) 482 : 59 L J Q B 500 : 62 L T 674, 
In re I7a2Iis; Ex parte Lickorisli. 

(1876) 2 Ch D 148 (162) : 45 L J Ch 395 : 34 L T 211 : 24 W R (Eng) 597, Eyre 
v. Hughes. 

(1889) 41 Ch D 126 (136, 137) : 58 L J Ch 361 : 60 L T 614 : 37 W R (Eng) 411 
Mainland v. Upjohn. 

(1866) 2 Eq 789 (795, 796) : 12 Jur (n 8) 426 : 14 L T 474 : 14 W R (Eng) 684, 
Barrett v. Hartley. 

(1898) 1 Ch 129 (135) : 41 W R (Eng) 49: 62 L J Ch 14 : 67 L T 650, In re 
Doody. 

(1685) 23 E R 492 (492) : 1 Yern 316, Bonithon v. Hocktnore. 

(1805) 32 E R 902 (902): 10 Ves Jun 405 : 8 R R 8, Langstaffe v. Fenwick. 

(1833) 39 E R 686 (689) : 1 Myl & K 277 : 36 R R 319, Leith v. Irvine. 

(1740) 26 E R 475 (476) : 2 Atk 120, French v. Baron. 

{See also (1747) 26 E R 1098 (1099) : 8 Atk 517, Godfrey v. TYafam.] 

10. (’99) 26 Cal 1 (10) : 25 Ind App 241 (P C), Kadir J/oirfin v. Nepean. 


Section 76 
Note 19 



1612 


LIABILITIES OF MORTGAGEE IN POSSESSION 


Section 76 unfair dealing. 11 Thus, in the undermentioned case 12 a stipulation for 
Notes 19-21 payment of salary to the mortgagee in possession for management of 

the property—a mill in that case—was held valid and enforceable by 
the Court. 

20. “Surplus, if any, shall be paid to the mortgagor.”_ 

The clause further provides that if there is any surplus left in the hands 
of the mortgagee after the discharge of both interest and principal, it 
shall be paid back to the mortgagor. 1 It is, however, silent on the 
point whether interest should be charged against the mortgagee when 
he retains the money in his hands instead of immediately refunding it to 
the mortgagor. As a general rule interest will be allowed on the surplus 
on equitable grounds, 2 but there is a conflict of opinions as to the time 
from which it should be granted. According to some cases, as soon as 
the debt is discharged the money belongs to the mortgagor and hence, 
interest should begin to run from the time when the debt stands 
discharged, 3 while, according to other cases it should begin to run only 
from the date of the institution of a suit for redemption. 4 

21. Clause (i). — Where a mortgagor makes a valid tender of, 
or deposits, the mortgage-money in Court, the mortgagee is bound to 
account for all the receipts of the property after the date of the tender 
or from the earliest time when the mortgagee could have taken the 
amount of the deposit out of Court; and the mortgagee is not entitled 

11. (’ll) 10 Ind Cas 748 (760) (Bom), Hope Mills, Ltd. v. Sir Cowasji J. Ready- 
money. 

In England, it has been held that a contract for remuneration will not be given 
effect to.: see 

(1740) 26 E R 475 (476) : 2 Atk 120, French v. Baron. 

(1833) 39 E R 686 (689) : 1 Myl & K 277 : 36 R R 319, Leith v. Irvine. 

12. (’ll) 10 Ind Cas 748 (767) (Bom), Hope Mills, Ltd. v. Sir Cowasji J. Ready- 
money. 

Note 20 

1. (’22) 9 AIR 1922 Nag 259 (260) : 68 Ind Cas 226, Gopikisan v. Sorabji. 

(’08) 7 Cal L Jour 604 (610) (DB), Jakhomull Meliera x.Saroda Prosad. 

(’70) 2 N W P H C R 217 (220) (DB), Deo Narain Singh v. Naek Pershad. 

In England it has been held that the mortgagee cannot, after the suit of the second 
mortgagee, pay the surplus to the mortgagor: see (1821) 56 E R 992 (993) : 6 
Madd 11, Parker v. Calcro/t. 

2. (’69) 1 N W P H C R 111 (113, 114) (DB), Bechoo Singh v. Sheo Sahey. 

(’32) 19 AIR 1932 Oudh 123 (134) : 7 Luck 454 : 137 Ind Cas 102 (DB), Lakshmi 
Narain v. Mohamdi Begam. 

(’27) 99 Ind Cas 183 (184) (DB) (Oudh), Chendilca Singh v. Bithal Das. 

(’96) 16 Bom 141 (147), Abdul Rahman v. Noor Mahomed. 

3. (’20) 7 AIR 1920 Nag 55 (59, 60) : 57 Ind Cas 294, Bhayalal v. Mohamad 
Hakim. 

(’96) 16 Bom 141 (145), Abdul Rahmans. Noor Mahomed. (From date of sale held 
under the power of sale granted by the deed.) 

(1887) 35 Ch D 544 (549, 550) : 35 W R (Eng) 645 : 56 L J Ch 745 : 56 L T 848, 
Charles v. Jones. 

4. (’24) 11 AIR 1924 All 8S1 (883, 8S4) : 46 All 897 : 80 Ind Cas 63 (DB), Ismail 
Hasan v. Mahdi Hasan. 

(’83) 7 Bom 185 (187) (DB), Janoji v. Janoji. (The rule applied to an application 
under Dekkhan Agriculturists’ Relief Act.) 
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to deduct anything on account of expenses such as Government revenue, 
repairs, costs of management and collection charges. 1 The words “and 
shall not be entitled to deduct any amount therefrom on account of 
any expenses incurred after such date or time in connection with the 
mortgaged property” were added by s. 40 of the amending Act of 1929 
in view of the interpretation put upon the clause iu Subba Rao v. SJtri 
Balusa Buchi 2 where a Full Bench of the Madras High Court held 
that even after a valid tender, a mortgagee in possession was entitled 
to take credit for amounts which he paid after the tender to meet the 
Government revenue, the necessary repairs and the collection charges. 
Wallis, C. J., thus observed : 


“Another question which arises in these appeals is as to the 
extent of the liability of a mortgagee remaining in possession after 
a lawful tender or deposit to account for the gross receipts of the 
mortgaged property under s. 76 (i). On this clause the Subordinate 
Judge has held that the mortgagees are not entitled to credit for 
amounts which they paid after the tender to meet the revenue 
demands on the mortgaged property, and for necessary repairs 
and collection charges, and the commentaries and one or two cases 
bear out this view, but in none of them has the clause been very 
fully considered. Such a rule would involve a great hardship to a 
mortgagee who refused to accept the tender under a bona fide 
claim of right. It is often exceedingly difficult under the existing 
law to say whether a transaction amounts to a mortgage or a sale, 
and where it is ultimately found to be a mortgage, it would be 
very hard to refuse the mortgagee credit for all the necessary 
expenses incurred by him whilst contesting the right to redeem. As 
observed in argument it would put him in a worse position than a 
trespasser, and there seems no need for so stringent a rule.” 

The amendment now leaves no room for such an interpretation of the 

clause and makes it clear that the expenses cannot be allowed to be 
deducted from the receipts. 3 

It has been held, that the filing of a suit for redemption amounts 
to an offer to redeem and, therefore, a mortgagee who contests the 
redemption suit unsuccessfully is liable to account for what he receives 
after the institution of the suit. 4 


The words “deposits in manner hereinafter provided” have reference 
t o a deposit made in Court under s.83, and the words “the amount for 

Note 21 

Lj [W 5 ™ C “ 529 {531 > < DB > Beni Prasad v. Narain Das. 

(29) 16 AIR 1929 Rang 271 (271) : 124 Ind Cas 257, Maung Po Thet v. Daw 
Shwe My\n. (The liability of the usufructuary mortgagee to account for the mesne 
profits arises only when money is tendered to him - The money must actually be 

“°u ,Ce S0Qt by the mort S a 8° r asking the mortgagee to come to his 
p ace and take the money cannot be a tender of money a&d no liability of the 
mortgagee arises to account for the profits of the land.) 

2. ( 23) 10 AIR 1923 Mad 533 (535) : 47 Mad 7 : 72 Ind Cas 292 (FB). 

A SJSw e SS? ort of the Specia * Committee, printed on page 22 (58, 59). 

Maul p 5 1917 **° w Bl i r 122 < 123 ) : 9 Low Bur Rul IS : 33 Ind Cas 735 
Maung Po Tun v. Maung E Kha. * 
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Section 76 the time being due on the mortgage” under this clause have got a 

Notes 21-22 similar meaning as the words "the amount remaining due on the 

mortgage” in section 83. 5 

The word ‘receipts’ under this clause has the same meaning as the 
word ‘receipts’ under cl. (h), namely actual and gross realisations. The 
word ‘gross’ occurring before the word ‘receipts’ under the old clause 
has been omitted by the amending Act of 1929. The reason for the 
omission has been stated by the Special Committee as follows: 

“In clause (i), the words ‘gross receipts’ are used. This phrase was quite 
appropriate with regard to the fact that no provision was made in clause (h) 
for deducting expenses incurred for the management of the property or the 
collection of the rents and profits. Now that this provision has been made in 
clause (h), it is unnecessary to retain the word ‘gross’ in clause (i). The same 
has been accordingly omitted.” 

Even after a tender or deposit, the mortgagee does not cease to 
be a mortgagee and become a trespasser. He still continues to be a 
mortgagee but with a heavier liability to account. The claim by the 
mortgagor for the receipts from the mortgagee under the clause is 
therefore one arising from and connected with his right to redeem or 
recover possession of the property. Where, therefore, after a refusal of 
a valid tender or deposit by the mortgagee, the mortgagor brings a 
suit for redemption, a second suit for the recovery of the receipts alone 
is barred under 0.2, R. 2 and S. 11, Explanation IV of the Civil Procedure 
Code. 6 

22. Last paragraph. — The last paragraph of the section lays 
down that if the mortgagee in possession fails to perform any of the 
duties imposed on him by the various clauses and consequent loss is 
caused to the mortgagor , the mortgagee may be debited with such loss 
at the time when accounts are taken in pursuance of a decree in a 
redemption suit or in a suit on the mortgage. The word may’ indicates 
that the section provides a cumulative remedy and does not bar any 
other remedy which the mortgagor may have under the law. 1 Thus, if 
loss is caused to the mortgagor, he need not wait till the institution of 
the redemption suit, but can recover it by filing a separate suit for it 
immediately. 2 

5. (’19) 6 AIR 1919 Mad 272 (272) : 52 Ind Cas 834 (DB), Mooriath Variath v. 
Kunji Nagayaramvia. (Amount due on the mortgage does not include value of 
improvements.) 

6. (’25) 12 AIR 1925 Rang 13 (14) : 2 Rang 382 : 84 Ind Cas 395, Ma Nyo v. 
Maung Hla Bu. 

(’07) 34 Cal 223 (227, 228, 229, 233) : 5 Cal L Jour 192 (DB), Satyabadi Beliara 
v. Mussammat Hirabati. 

(’07) 31 Bom 527 (533, 534) : 9 Bom L R 953 (DB), Rukhminibai v. Venkatesh. 
(’10) 6 Ind Cas 336 (337) (DB) (Cal), Sakari Dutta v. Ainuddy. 

See also the Authors’ Commentaries on the Code of Civil Procedure, 3rd (1940) 
Edn., O. 2 R. 2 Note 18. 

Note 22 

1. (’09) 3 Ind Cas 433 (434) : 33 Mad 71 (73) (DB), Sivachidambara Mudaly v. 
Kamakshi Animal . 

(’29) 16 AIR 1929 Oudh 124 (125) : 112 Ind Cas 434, Mahabir v. Sheo Shankar. 

2. (’29) 16 AIR 1929 Oudh 124 (125): 112 Ind Cas 434, ( Mahabir v. Sheo 
Shankar. (‘May’ cannot be considered as having the force of ‘must.’) 
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The mortgagor, however, cannot be compelled to file a separate 
suit. In the undermentioned case 3 decided before the Transfer of 
Property Act, the High Court of Allahabad disallowed, in a redemption 
suit, the claim of the mortgagor to set off the amount of loss against 
the mortgage-money on the ground that the amount of the loss was not 
an ascertained sum of money under s. ill of the Civil Procedure Code 
of 1877 (now Civil Procedure Code, 1908, 0 . 8 , R.6). This case was not 
followed in Shiva Devi v. Jaru Heggade* where it was held that under 
s. 76 the estimate of loss caused to the mortgagor by the failure of the 
mortgagee, was an item which must be considered in determining the 
accounts in settlement of the mortgage. 

Where a mortgagor fails to get the matter of the loss settled at the 
time of the preparation of the decree for redemption, he cannot file a 
separate suit for the recovery of such loss after the passing of the decree 
which fixes the amount of the redemption money. 6 

Where the mortgagor makes a deposit in Court under S.83 and the 
deposit is accepted by the mortgagee, a suit for redemption or on the 
mortgage does not become necessary. In such a case the mortgagor need 
not claim the compensation for the loss in the proceeding under s. 83, as 
the object of those proceedings is to make an offer irrespective of all 
controversy or to obtain summary redemption leaving any dispute about 
the excess to be settled by a regular suit. The mortgagor can bring a 
suit for the recovery of the loss within three years from the mortgagor's 
re-entry on the property under Art. 105 of the Limitation Act.® 

It should be noted that a mere failure of the mortgagee to perform 
any of the duties under the section is not sufficient but a loss must have 
been caused to the mortgagor by such failure. 7 

In Gopala Merton v. Narayana Kurup , 8 where part of the 
mortgaged security, while in the possession of the mortgagee, was 
, acquired under the Land Acquisition Act, and the mortgagee could not 
put the mortgagor in possession of the whole of the mortgaged property, 
it was held that the proper course was to debit the mortgagee with the 
value of the land in taking the mortgage accounts under this section, if 
the property could not be identified. 


3. (’80) 2 All 252 (253) (DB), Raghu Nath Das v. Ashraf Husain. 

4. (’92) 15 Mad 290 (291) (DB). 

[See also {'25) 12 A I R 1925 Oudh 654 (656): 88 Ind Cas 529 (DB), Mahomed 
oner Khan v. Bxsheswar Dayal. 

(’20) 7 AIR 1920 Oudh 24 (24) : 55 Ind Cas 503, Mansab Ali v. Sakhawat 
Husatn . (If there is any accounting to be done between the parties in respect of 
the mortgage transaction whether on account of receipt of profits in lieu 
of mterest or on any other account arising out of the mortgage relation between 
the parties, that ought to have been done before the final decree is passed.)] 

5. ( 25) 12 AIR 1925 Oudh 654 (656): 88 Ind Cas 529 (DB), Mahomed Sh^ Khan 

v.Buheswar Dayal. (The question cannot be gone into in an application for res¬ 
titution under S. 144, Civil Procedure Code.) 

HS L A i I ?T> 19 n 19 rt ° Udh 125 <126) : 60 L C * 152 ’ Ram Sukh Indar Kunwar. 
l m ,?? V 679(680): 189 I- C. 109, Subedar Mian v.Sheo Shankar. 
8. (18) 5 AIR 1918 Mad 888 (888) : 40 Ind Cas 70 (DB). 


Section 76 
Note 22 



1616 


RECEIPTS IN LIEU OF INTEREST 


Section 77 


77 . Nothing in section 76, clauses (b), (d), 
Receipts in lieu ((f) and (li), applies to cases where 
of interest. there is a contract between the mort¬ 

gagee and the mortgagor that the receipts from the 
mortgaged property shall, so long as the mortgagee 
is in possession of the property, be taken in lieu of 
interest on the principal money, or in lieu of such 
interest and defined portions of the principal. 

Synopsis 

1. Scope of the section. | 3. Mortgagor may make himself 

2. “Defined portions of the princi- | liable to account thoughmort- 

pal.” gagee is not liable to do so. 

1. Scope of the section. — Under S. 76 the liability of the 
mortgagee in possession is, under some of the clauses thereof, absolute, 
while the liability under other clauses is subject to a contract to the 
contrary. In the former case, the parties are not at liberty to contract 
themselves out of the liability so imposed . 1 

This section provides that the absolute liability under els. (b), (d), 
(g) and (h) of s. 76 does not apply where the parties have contracted 
that the receipts from the mortgaged property shall be taken in lieu of 
interest on the principal money, or in lieu of interest and defined 
portions of the principal . 2 In such cases it is no concern of the mortgagor, 
whether the mortgagee collects the rents and profits under S. 76, cl. (b), 
or keeps an accurate account under cl. (g), or applies the receipts properly 
under cl. (h). If the usufruct exceeds the interest or the interest and the 
portion of the principal as the case may be, towards which the usufruct 


Section 77 — Note 1 

1. (’31) 18 AIR 1931 All 562 (566) : 54 All 205 : 136 Ind Cas 363 (FB), Mahomed 
Ishaq v. Rup Narain. (7 Ind Cas 293 impliedly overruled.) 

(’35) 22 AIR 1935 Pat 148 (149) : 155 I. C. 22 (DB), Kamla Prashad v. Bamdeo. 
(’29) 16 AIR 1929 Pat 571 (573) : 120 Ind Cas 768 (DB), Kishun Lai v. Hiralal 
(’24) 11 AIR 1924 Oudh 92 (94) : 27 Oudh Cas 250 : 74 Ind Cas 95 (DB), Lai 
Bahadur v. Murlidhar. 

(’19) 6 AIR 1919 Mad 322 (328, 329) : 41 Mad 959 : 49 Ind Cas 291 (DB), 
Meenakshisundara v. Rathanasami Pillai. 

(’42) 29 AIR 1942 Oudh 203 (204) : 198 Ind Cas 234 (DB), Mt. Faridunnisa v. 
Ejaz Rasool. 

[But see (’ll) 9 Ind Cas 978 (978) (All), Ram Pershad v. Khem Karan.] 

2. (’33) 20 AIR 1933 P C 136 (141) : 144 Ind Cas 1025 (PC), Bachchu Lai v. 
Mahomed Mali. 

(’24) 11 AIR 1924 Oudh 92 (94) : 27 Oudh Cas 250 : 74 Ind Cas 95 (DB), Lai 
Bahadur v. Murlidhar. 

(’66) 6 Suth W R 283 (284) (DB), Munnoolal v. Reel Bhoobun. (Case under S. 4 
of Act XXVIII of 1855.) 

(’37) 24 AIR 1937 All 317 (318, 319) : 168 Ind Cas 683 (DB), Ram Dayal v. 
Mukat Manohar. (Mortgage with possession — Mortgagee to hold possession in 
lieu of interest — Rate of interest not specified — No liability of mortgagee to 
account.) 

[See also (’31) 134 Ind Cas 95 (96) (DB) (Cal), Osman Ali v. Faijian Bewa. 
(1864) 2 Mad H C R 289 (290) (DB), Ycnkatachellam Pillay v. Tirumala 
Chari.] 
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is to be appropriated, the mortgagee will be benefited thereby. If there 
is a loss, it is the mortgagee who must bear it. 3 

The exemption under this section from the liability to account 
arises only when there is a contract to take the usufruct for the whole 
interest or for the whole interest and the defined portions of the 
principal. The section does not apply where the mortgagee has to hand 
over a fixed -portion of the rents and profits to the mortgagor, or 
where the mortgagee is to appropriate the rents and profits in lieu of 
a portion of the interest . 4 In Muhammad Sadiq v. Harakh Narain 4a 
Courtney-Ten-ell, C. J., observed as follows : 

Now the liability to account of a mortgagee in possession 
depends entirely upon whether under the contract he has to hand 
over from time to time anything of the rents and profits to the 
mortgagor, for, of such money he is a trustee for the plaintiff until 
it is paid over. In cases where only a portion, fixed or proportionate 
of such rents and profits is to be retained by way of interest, the 
liability to account is clear. Similarly, where the whole of the rents 
and profits are to be retained in reduction of a fixed rate of interest 
and the mortgagor must pay the balance of the fixed rate from 
some other source, it is clearly necessary to account because the 
mortgagee is in possession and the mortgagor cannot otherwise 
know how much excess he may have from time to time to pay . . . 

‘‘Where however he is entitled to retain the whole of the rents 
and profits and where, as in this case, his liability to make the 
stipulated payments to or on behalf of the mortgagor is independent 
of the amount of such rents and profits as he may in fact receive 
from the property, there can be no reason to call upon him to 
account. The failure to pay over the stipulated amounts to the 
mortgagor is the failure of a debtor and not the failure of a trustee 
to account satisfactorily for the property of another, and there is 
no reason to hold him liable to account with yearly rests or to apply 

r th “ h amiUa115, f&ilS 10 W iD of capLi 

taU» n Gene i ralIy ' < i{ \ h0 partie3 agree that the rent3 ani3 profit are to be 

oMnterest But if *! * WhoUy "“accessary to mention the rate 

ot interest. But it does not necessarily follow that simply because the 

ra e of interest is mentioned, the parties must have intended that the™ 

is to be accountin g between them. 6 fc “ er0 

1911 Nag : 
U 8 1 23 *“ Pat 588 (584): 166 “ c “ 515 <»*)• T. 

(*35) 22 AIR 1935 Pat 148 (149) : 155 I C 22 fiym n i _» „ 

0adh 203 (204 > : 198 M c “ »» <dbI “ It 

S ““ 

s,” : »—»■ <sa c„... 
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Section 77 
Note 1 


( 2 ) A usufructuary mortgage-deed of an occupancy bolding 

provided that the mortgagee was to take the profits in 
lieu of interest after payment of rent to the zamindar. 
The mortgagor was to redeem on payment of the mortgage- 
money in a lump sum. During the subsistence of the 
mortgage the mortgagee escaped the payment of the rent 
to the zamindar for some years. The question arose as to 
who was to get the benefit of those sums, which should 
have been paid to the zamindar, hut which, as a matter of 
fact, were not paid. The High Court of Allahabad held that 
it was the mortgagee who was entitled to the benefit of 
such non-payment. 7 The High Court of Madras also, has, 
in a similar case followed this view. 7a 

(3) Where a mortgage-deed provided that after payment of 

Government revenue and malikana to a third person, all 
the profits should go to the mortgagee, the mortgagors 
having no concern with them, it was held that the mort¬ 
gagee’s failure to pay the malikana did not render him 
liable to account, as the mortgagor suffered no specific 
loss and that the utmost that the mortgagors can be allowed 
to claim was that they should be indemnified against the 
contingency of a valid claim for arrears of malikana being 
made against them after their recovery of possession. 8 

( 4 ) The principal terms of a mortgage-deed were that the 

mortgagees were to take possession and to receive the 
profits in lieu of interest. They were, however, to pay 
malikana to the mortgagors. The malikana was not paid. 
It was held that the mortgagees were liable to account and 
that the mortgagor’s were entitled to redeem on payment 
of the principal after deducting the malikana for the years 
for which it was not paid. 9 

6. (’33) 20 AIR 1933 P C 136 (141): 144 Ind Cas 1025 (PC), Bachchu Led y. Maho¬ 
med Mali. 

7. (’ll) 10 Ind Cas 113 (113) (All), Fakir Muhammad v. Ali Sher Khan. 

7a. (’41) 28 AIR 1941 Mad 549 (550): 198 Ind Cas 519 (DB), Paru Amina v. Kelt* 
Kurup. (Reversing AIR 1940 Mad 686.) 

8. (’29) 16 AIR 1929 Pat 37 (39) : 7 Pat 44 : 114 Ind Cas 473 (DB), Raghubar 
Narayan v. Moliit Narayan. 

9. (’24) 11 AIR 1924 All 591 (592) : 46 All 633 : 82 Ind Cas 25 (DB), Behari Lai 
v. Shiblal. 

(’80) 2 All 455 (460) : 4 Ind Jur 583 (DB), Basant Rai v. Kanauji Lai. 


Illustrations. 

(l) Where the mortgage-deed provided: “the mortgagee shall 
appropriate the surplus profits towards interest, we, the 
mortgagors, having no claim for interest,” the Privy Council 
held that the mortgage-deed was 'a contract’ within the 
meaning of S.77 and that the mortgagees were not liable 
to account. 6 
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(5) A sub-mortgage deed recited that the sub-mortgagor would 

repay the mortgage-money with interest at a certain rate, 
that the sub-mortgagee was to be in possession, and that 
after paying the annual Government revenue, the balance 
was to be appropriated towards the interest. It was held 
that the sub-mortgagor was not entitled to ask for an 
account. 10 

(6) A usufructuary mortgage-deed set out the annual profits 

according to the rent roll and allowed the remission of 
establishment charges, rent, cess, etc. That left a net profit 
of Rs. no, out of which Rs. 80 was to be set off against 
interest, and the balance against the principal. The area 
and the income of the property were liable to variations. 
It was held that the parties did not intend to have their 
rights and liabilities adjusted on the basis of the actual 
figures mentioned in the document and that therefore, the 
mortgagee was not exonerated from his liability to account. 11 

(7) The terms of a usufructuary mortgage provided that out of 

the annual profits the revenue should be paid by the 
mortgagee and the balance should be appropriated as the 
interest. The mortgagee failed to pay the revenue for some 
years, and the mortgagor was compelled to pay it. The 
mortgagor was held entitled to charge against the mortgagee 
the amount of revenue he had been compelled to pay by 
reason of the mortgagee’s default. 12 

See also the undermentioned cases. 13 


(221 ' 222): 10 Luct 70 : 148 lDd C “ 988 <DB>, 

1919 Cal 314 (316) : 53 ** Ca3 59 (DB)> S «rendro Nath v. 

12. (’84) 6 All 303 (308) : 1884 AU W N 92 (DB), Jaijit Rai v. Oobind Tiwari 

QanaaSah^ 1 ^ ^ S 142 ** Cfts 889 (DB >’ Shanker v. 

Qanga Sahat. (Mortgage deed stating that interest on mortgage-monev and profit 

of mortgaged property would be equal—No mention as to payment of rent—Mort 
<>14U ft “ x ° £ rent ^ P“ d *>*£ -minda" 

( ortgagee to pay land revenue and balance to be appropriated towards interest— 
“ XCo mu3t SUfier “ there was loss - No « - e-fits held SuS 

1926 1239 (1239): 97 Ind Cas 412 ( DB >. Krishna Charan Sukla- 

das v. Nxtya Sundarx Dev i. (Mortgagee put in possession in lieu of interest—He 
ia only entitled to principal and not any interest.) mterest-He 

( l i 2 ^i 19 v 25 r h V- 4 ( i 16 ?i 17) : 28 0udh Cas 100 : 82 M Cas 406 (DB), 
Claim deed Providing that the mortgagee to 

v m? K? d . m ° r ^ ag0r 10 olaim no P rofits <>i mortgaged property-Mort- 
gagee held not liable to acoount at time of redemption 1 6 8 ^ ” 

aS5£ "Sr 

mSwoSs m7TmS 8 ( ^ baia r _Mortgaeee hewiiabie to 

mii “ * 713 t* 17 ) ( DB > Kam Awatar Singh v. Tulsi Prosad Sinah 
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Section 78 


2. "Defined portions of the principal." — Suppose, a 
mortgage deed, after providing for the interest, provides that the 
mortgagee should be in possession, and should appropriate a fixed 
sum out of the rents and profits towards the principal debt. Can this be 
said to be a contract that the receipts of the property should be taken 
in lieu of interest and ‘‘defined portions of the principal” within the 
meaning of this section? In Seshayya v. Lakshmi narasimha Bao , l 
Justice Venkatasubba Rao doubted if the section applied to such a case. 
The reason given was that the ratio between the principal debt and the 
fixed sum to be appropriated does not remain constant throughout the 
period of the mortgage. 

3. Mortgagor may make himself liable to account though 

mortgagee is not liable to do so-The fact that the mortgagee 

is not liable to account by virtue of S. 77 does not mean there is to be 
no accountability on either side. It is not inconsistent with the 
provisions of S. 77 that the mortgagor should impose upon himself a 
liability to make good certain possible deficiencies in profits, although 
the mortgagee is not liable to account . 1 


Priority. 

78 . Where, through the fraud, misrepresenta- 
Postponement of tion or gross neglect of a prior 
prior mortgagee. mortgagee, another person has been 

(’14) 1 AIR 1914 Mad 661 (662) : 21 Ind Cas 701 (DB), Parasurama Pattar v. 
Venkatachalam. (Karipanayam deed—Profits to be appropriated towards interest— 
200 paras of paddy to be delivered annually to mortgagor—No accounts to be taken 
— Mortgagee held liable to be debited with the payments he had not made to the 
mortgagor.) 

(’30) 17 AIR 1930 Mad 160 (163) : 124 Ind Cas 282 (DB), Seshayya v. Lakshmi- 
narasimha Rao. (Mortgagee to appropriate annually fixed sum towards principal debt 
and interest, and pay fixed sum to mortgagor — Mortgage debt thus to be dis¬ 
charged within 55 years—Annual payments not made — Mortgagee held liable to 
account—A I R 1925 Mad 825 affirmed.) 

(’12) 16 Ind Cas 217 (218) (DB) (Mad), Ranganatha v. Paripurnam. (Where a 
mortgage-bond stipulates for the appropriation of profits towards interest without 
mentioning the rate of interest, and a portion of the principal amount is received 
by the mortgagee, the Court in its decree should direct the appropriation of a 
portion of the rent proportionate to the balance of principal remaining unpaid to¬ 
wards interest and hold the mortgagee accountable for the balance — If no portion 
of the amount paid would be debitable towards the principal, no question of 
accountability for the profits would arise.) 

(’18) 5 AIR i918 Oudh 432 (434) : 47 Ind Cas 161 (DB), Prag v. Mohan Lai. 
(Notwithstanding the terms of the mortgage, accounting becomes essential where 
the mortgagee has failed to carry out his part of the contract.) 

(’04) 27 Mad 86 (92) (DB), Gopal Row v. Narasimha Row. (Interest to be appro¬ 
priated out of rents—No liability to pay it.) 

Note 2 

1. (’30) 17 AIR 1930 Mad 160 (163) : 124 Ind Cas 282 (DB). 

Note 3 

1. (’41) 28 AIR 1941 Oudh 380 (382, 383) : 194 Ind Cas 405 (DB), Kirat Singh v. 
Ram Saran. (Profits to be appropriated in lieu of interest— Mortgagor covenant¬ 
ing to make good loss arising from reduction of profits— Profits reduced by remis¬ 
sion of rent—Mortgagor liable to make good deficiency.) 
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induced to advance money on the security of the 
mortgaged property, the prior mortgagee shall he 
postponed to the subsequent mortgagee. 

Synopsis 


1. Scope of the section. 

2. “Fraud.” 

3. “Misrepresentation.” 

4. “ Gross neglect.” 

5. Prior mortgagee failing to obtain 

or parting with title-deeds whe¬ 
ther guilty of gross neglect. 

6. A prior mortgagee by deposit of 

title-deeds not obtaining all the 
title-deeds, whether guilty of 
gross neglect. 

7. Laches on the part of the prior 

mortgagee in instituting his 
suit whether amounts to gross 
neglect. 


8. “Fraud, misrepresentation or 

gross neglect” must be the 
proximate cause of the induce¬ 
ment. 

9. Subsequent mortgagee having 

notice of the prior mortgage 
cannot obtain priority over the 
prior mortgagee. 

10. The section applies to mort¬ 

gagees. 

11. Burden of proof. 

12. Distinction between section 78 

and latter part of section 93. 

13. Law in the Punjab. 


Other Topics (miscellaneous) 


Effect of non-possession of title-deeds by 
the first mortgagee. See Notes 5 and 6. 

Effect of registration of prior mortgage. 
See Note 5. 


Liability of purchaser not affected. See 
Note 10. 

Priority forfeited by fraud. See Note 2. 


1. Scope of the section. — This section provides an exception 
to the general rule laid down in s. 48, 1 and provides that a prior 
mortgagee forfeits his priority to which he is entitled under the general 
rule and is postponed to a subsequent mortgagee, if, through the fraud, 
misrepresentation or gross neglect of the prior mortgagee, the subsequent 
mortgagee is induced to advance money on the security of the mortgaged 
property. 3 The section is based on t he law of estoppel. 3 The principle 

Section 78 — Note 1 

hSSSuSJS j£LKi '' ** Ul 88 ° : 165 '" d Cas 882 < DB >' 

'C„ 28 , S r d a ™ <186): 23 Sind L R 97 :112 M C “ 722 (Ml. Ccoasji 

l^u^J^atVntLtd 1 m lDd 21 ,DB) ' ““ Br °‘ h ‘ rS 

: 102 Ind Cas 871 (DB >' XMronath Bara- 

(, v°p 17 E A (f w ^r. Cal 22 (23> : 56 Cal 868 : 121 lDd CaS 625, Ll ° yds Bank ■ Ltd • 

( 35) 22 AIR 1935 Lah 887 (888): 160 I C 107 fDRl n^c ^ » 

iSee rn 10 AIR 1923 P C 2li (213) : 51 6^: 50^^283 • 

78 Ind Cas910 (PC), Imperial Bank v. V Ha i Qya Thu & Co. (Priority sped 
fically dealt with in Ss. 78, 79 and 80 (old))] 17 8p6CI 

2 ; wlTn. 1934 NOg 29 (30) : 30 N “« B B 796 •• « W Cas 90*. K«n, appa 

SS ™ 1929 Rang 298 {300) : 123 Ind Cas UI - Ba Elaing v. Sit Hauk 

( SS h 887 (887, 888) 1 160 Ind Cas 107 < DB >' *»”* V. Italia 

(’89) 12 Mad 429 (433), Darnodara v. Somasundara. 

( 86) 8 All 324 (339, 840) : 1886 All W N 101 fDBI Sit a d 

3. ( 18) 5 AIR 1918 Cal 411 (411): 45 Ind Cas 986 (DB), Sakhiuddin v. SonauUa. 


Section 78 
Note 1 
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is that a subsequent mortgagee who is, in fact, misled by the mortgagor 
taking advantage of the conduct of the prior mortgagee can, as against 
the prior mortgagee, take advantage of his conduct. 4 5 

The words “fraud, misrepresentation or gross neglect” in the section 
point to three different kinds of conduct and are disjunctive. Not being 
co-extensive in their meaning one cannot be defined in terms of the 
other. 6 


2. “ Fraud.” —The Act does not contain any definition of fraud. 
It is, however, defined in S. 17 of the Contract Act, 1S72, in the following 
terms : 

"‘Fraud’ means and includes any of the following acts committed by a 
party to a contract, or with his connivance, or by his agent, with intent to 
deceive another party thereto or his agent, or to induce him to enter into the 
contract — 

(1) the suggestion, as a fact, of that which is not true by one who does not 

believe it to be true ; 

(2) the active concealment of a fact by one having knowledge or belief of the 

fact ; 

(3) a promise made without any intention of performing it ; 

(4) any other act fitted to deceive ; 

(5) any such act or omission as the law specially declares to be fraudulent. 
Explanation. —Mere silence as to facts likely to affect the willingness of a 

person to enter into a contract is not fraud, unless the circumstances of the 
case are such that, regard being had to them, it is the duty of the person 
keeping silence to speak, or unless his silence is, in itself, equivalent to speech.” 

This definition would be applicable for the purposes of this Act in view 
of section 4. 

Where a subsequent mortgagee takes his mortgage at the instance 
of the prior mortgagee who fraudulently conceals the fact that he has a 
prior mortgage, the prior mortgagee will be postponed to the subsequent 
mortgagee. 1 

A subsequent mortgagee claiming relief against the prior mortgagee 
on the ground of fraud must plead fraud and must specifically set out 
the particulars of the fraud alleged. 2 


4. (’32) 19 AIR 1932 Cal 589 (593): 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. 

(1884) 26 Ch D 482 (492) : 53 L J Ch 629 : 51 L T 806 : 32 W R (Eng) 626, 
Northern Counties of England Fire Insurance Co. v. Whipp. 

5. (’16) 3 AIR 1916 Cal 33 (39) : 43 Cal 1052 : 34 Ind Cas 115 (DB), Nanda Lai 
Roy v. Ahdul Aziz. 

(*32) 19 AIR 1932 Cal 589 (594) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. 

(’34) 21 AIR 1934 Nag 29 (31) : 30 Nag L R 196 : 154 Ind Cas 904, Rangappa v. 
Imamuddin. 

Note 2 

1. (’69) 11 Suth W R 286 (288) (DB), Bharat Lai v. Oopalsaran Lai. 

(1740) 26 E R 427 (427) : 2 Atk 49 : Barn (Ch) 101, Bcrrisford v. Milward. 
(1699) 23 E R 833 (833) : 2 Vern 370, Draper v. Borlace. 

[See also (1706) 23 E R 958 (959) : 2 Vern 554, Ibbottson v. Rhodes.] 

2. (’30) 17 AIR 1930 Cal 22 (28) : 56 Cal 868 : 121 Ind Cas 625, Lloyds Bank v. 
P. E. Guedar Co. 
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3. “Misrepresentation.” — The definition of the word 'mis- 
representation’ as given in S. 18 of the Contract Act, 1872, is as follows: 

“Misrepresentation means and includes — 

( 1 ) the positive assertion, in a manner not warranted by the information of 

the person making it, of that which is not true, though he believes it 
to be true ; 

( 2 ) any breach of duty which, without an intent to deceive, gains an 

advantage to the person committing it, or any one claiming under him, 
by misleading another to his prejudice or to the prejudice of any one 
claiming under him ; 

(3) causing, however, innocently, a party to an agreement to make a mistake 

as to the substance of the thing which is the subject of the agreement.” 

It. is in the above sense, that the word “misrepresentation” must 

be taken to have been used in this section. 1 It will cover-cases which 

■are called cases of “constructive fraud” in the Courts of Equity in 

England, in which there is no intention to deceive, but where the 

circumstances are such as to make the party, who derives a benefit 

from the transaction, equally answerable in effect as if he had been 

actuated by motives of fraud or deceit. 2 In the undermentioned case, 3 

a prior mortgagee endorsed an acknowledgment of full satisfaction on 

the lack of the mortgage-deed and handed over the deed to the 

mortgagor. The amounts paid by the mortgagor, were, in fact, paid 

not towards the satisfaction of the mortgage in question, but towards 

the satisfaction of a different mortgage and this fact ought to have been 

within the knowledge of the prior mortgagee. It was held that the 

prior mortgagee had made a “misrepresentation” within the meaning 

of s. 18 , cl. (l) of the Contract Act; and that he must be postponed 

to the subsequent mortgagee, who advanced money on the security of 

the mortgaged property under the belief that the prior mortgage was 
discharged. 


A prior mortgagee, on hearing that the mortgagor is again mort¬ 
gaging the property for the second time, is not under a duty to inform 
the intending mortgagee that he has a previous mortgage. The mere 
circumstance, that the mortgagee, on knowing that the mortgagor was 
dealing with the property, kept silent is, therefore, not sufficient to 
postpone him to the subsequent mortgagee.* But if with full knowledge 


Note 3 

V 16) * 3916 Cal 39 < 39 > = « Cal 1052 : 34 In.l Cas 116 (DB), Nanda Lai 

tfoy v. Aoaul Aziz • 

< v. 4 /^xmSJi 9 n! 4 Na8 ^ (3 °’ 81) : 30 Nag L R 196 : 154 Ind Crs 904, Rangappa 


2. (’78) 3 Bom 242 (267), The 0. B. Corporation v. John Fleming. 

3 v I«Ilmw]f » 1934Na8 29 (30,31): 30 Nag L R 196:154 Ind Cas 904, Bangappa 


^ i n i Ju r r 314 {DB) - Salaitiat Ali - ** 

<1865) < Suth W R 45 (47 ) (DB), Luchtnun Suhae Cliowdhry v. Gujraj Jha 

^f u ^ 4 pu B “C 6 , (610,(DB) ' ^ ^ 

V ct L S £ 1 . 74 21 <21 ' 221: 1 M A » 114 ‘ pc >- M v. Lana 


Section 78 
Note 3 
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of his own title, he stands by and allows the mortgagor to deal with 
the property as if it was unencumbered and misleads the subsequent 
mortgagee into the belief that he was taking a security which is 
otherwise unencumbered, he is postponed to the subsequent mortgagee . 6 
Thus, in the undermentioned cases 6 a prior mortgagee attested the 
subsequent mortgage deed which made no mention of the prior 
mortgage; but which on the contrary stated that the property was 
unencumbered. It was held that the prior mortgagee was not guilty of 
any intentional fraud but by his conduct lost his priority as with full 
knowledge of his own title, he stood by and allowed the mortgagor to 
deal with the property as if it was unencumbered while the subsequent 
mortgagee acting under the belief that there was no prior encumbrance 
advanced money on the security of the property. 

4. “Gross neglect.” —The term “gross neglect” is not defined 
anywhere in the Transfer of Property Act. The term, as used in this 
section, may be said to mean a failure on the part of the prior 
mortgagee to take such reasonable precautions against the risk of a 
subsequent mortgagee being deceived as in the circumstances renders it 
unjust that the prior mortgage should retain its priority . 1 A definition 
of the term in any precise words is not practicable, nor desirable, and 
each case must depend upon its particular circumstances . 2 Thus, an 


5. (’ 68 ) 3 Agra 402 (406) (DB), Rai Seeta Ram v. Kishun Dass. 

(’76) 1 All 303 (306) : 1 Ind Jur 314 (DB), Salamat Ali v. Bxtdh Singh. 

[ See also (’90) 14 Bom 506 (510) (DB), Chintaman v. Dareppa. (Prior mortgagee 
and subsequent purchaser.) 

(1870) 2 NWPHCR 315 (319) (DB), McConnell v. Mayer. (Do.) 

(’87) 12 Bom 33 (36) (DB), Govindrav v. Ravji. (If, upon general principles of 
equity, the conduct of the purchaser of equity of redemption is such as to amount 
to a standing by, and allowing the prior mortgagee to make further advances to 
the mortgagor on the security of the same property under the supposition that 
the mortgagor is still the owner of the equity of redemption, such conduct would 
give the mortgagee a better equity.) 

(’74)21 Suth W R 21 (21, 22) : 1 Ind App 144 (PC), Munnoo Lall v. Lalla 
Choonee Lall. (Prior motgagee and subsequent purchaser.)] 

6 . (’ 68 ) 3 Agra 402 (406) (DB), Rai Seeta Ram v. Kishun Dass. 

(’76) 1 All 303 (306, 307) : 1 Ind Jur 314 (DB), Salamat Ali v. Budh Singh. 

[See also (1718) 24 E R 440(441) : 1 P Wms 393 : 2 Eq Cas Abr 612, Mocatta v. 
Murgalroyd. 

Note 4 

1. (’30) 17 AIR 1930 Cal 22 (29) : 56 Cal 868 : 121 Ind Cas 625, Lloyds Bank, 
Ltd. v. P. E. Guzdar <t l Co. 

(’38) 25 AIR 1938 Mad 87 (89) : 176 Ind Cas 757, Samarapure Chetty v. Thayiga- 
velu Chely. (It would be ‘gross neglect’ within the meaning of S. 78 of the T. P. 
Act, if a prior mortgagee has by any act or omission of his enabled the mortgagor 
to deal with the property as if it is not encumbered.) 

(’34) 21 AIR 1934 Nag 29 (31) : 30 Nag L R 196 : 154 Ind Cas 904, Rangappa v. 
Imamuddin. (Mortgage deed endorsed by mortgagee as fully satisfied—Presump¬ 
tion of satisfaction is strong—Subsequent mortgagee advancing money is justified 
in acting on footing that mortgage was discharged.) 

2. (’30) 17 AIR 1930 Cal 22 (29) : 56 Cal 868 : 121 Ind Cas 625, Lloyds Bank v. 
P. E. Guzdar & Co. 

(’08) 31 Mad 7 (10): 17 MadLJour499 (DB), Rangaswamy Naiken v. Annamalai 
Mudali. 
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act or omission that would amount to gross neglect in a banker or a 
man of business might not be so regarded in the case of an ignorant 
and uneducated person. 3 But it must be such as will be sufficient 
to create an estoppel against him. 4 In Dixon v. Muckiest on, 6 Lord 
Selborne observed: 

“ There may be omission or negligence equivalent, in practical 
effect, to acts; because where there is something which a person 

(’30) 17 AIR 1930 Rang 246 (247) : 126 Ind Cas 641 (DB), Ramanathan Chettyar 
v. Ma Ma Gun. 

(’40) 27 AIR 1940 Lah 269 (271) : 190 I.C. 599, Ghulam Fatima v. Gopal Devi. 
('36) 23 AIR 1936 Cal 283 (284) : 63 Cal 880 : 165 Ind Cas 332 (DB), Dharani 
Mohan v. Parmatha Nath. 

('33) 20 AIR 1933 All 299 (300, 301) : 146 Ind Cas 488 (DB), Ratanlal v. Mukadi 
Lai. (Property wrongly described as being situate in khata khewat No. 1 in the 
deed of gift in favour of the mortgagor—It was so described in a mortgage deed in 
favour of a third person — Both deeds mortgaged — Prior mortgagee relying on 
these documents is not guilty of gross negligence in not inspecting the entries in 
the revenue papers as he had no reason to suspect the deeds.) 

(’33) 20 AIR 1933 Cal 398 (400) : 60 Cal 225 : 144 Ind Cas 196, Surendranath v. 
Haridas. 

(’98) 2 Cal W N 750 (754), Monindra Chandra Nandy v. Troyluckho Nath 
Burat. 

(’89) 12 Mad 429 (431), Damodara v. Somasundara. 

(’08) 4 Mad L Tim 217 (218) (DB), Munusawmi Naidu v. Rajgopala Chetly. 

(’26) 13 AIR 1926 Rang 195 (197) : 4 Rang 238 : 98 Ind Cas 19, A. L. R. M. 
Chetliar Firm v. L. P. R. Cheltiar Firm. (Title-deeds handed over to the 
mortgagor for the specific purpose of effecting mutation of names in the Land 
Revenue Registers—Mortgagee not guilty of gross neglect.) 

(’28) 15 AIR 1928 Rang 136 (137) : 6 Rang 423 : 111 Ind Cas 105 (DB), 

Ye v. M. A. S. Firm. (Prior mortgage registered—Failure to report the mortgage 
in his favour by the prior mortgagee from a grantee of oil wells in Burma to the 
Warden of the oil fields does not amount to gross neglect under the circumstances.) 
(’29) 16 AIR 1929 Lah 314 (314) : 118 Ind Cas 655, Mahesh Das v. Daulat Ram. 
(The mere fact that a prior mortgagee was entitled to possession does not cast any 
obligation on him to take possession and his mere failure to take possession or to 
record the prior mortgage deeds in the revenue papers does not amount to such 
gross negligence as would deprive him of his right of priority.) 

(’40) 27 AIR 1940 Lah 308 (308, 309), Benarsi Das v. Moti Ram. (A mortgagee 
who allows the mortgagor to remain in possession of the mortgaged property as a 
tenant, is not guilty of gross negligence.) 

[See also (’38) 25 AIR 1938 Mad 161 (163) : 176 Ind Cas 976 (DB), Oonamalai 
Ammal v. Narasimha Rao. (A prior mortgagee not taking diligent steps to have 
a legal mortgage executed in his favour—Subsequent mortgagee misled into 
lending money in ignorance of prior mortgagee’s claim — Prior mortgagee 
postponed to subsequent mortgagee.)] 

3. (’30) 17 AIR 1930 Cal 22 (29) : 56 Cal 868 : 121 Ind Cas 625, Lloyds Bank v. 
P. E. Gxudar <£ Co. 

4. (’34) 21 AIR 1934 Nag 29 (32) : 30 Nag L R 196 : 154 Ind Cas 904, Rangappa 
v. Iviamuadin 

(’30) 17 AIR 1930 Cal 22 (28, 29) : 56 Cal 868 : 121 Ind Cas 625, Lloyds Bank v. 
P. E. Gxudar & Co. 

(1872) 8 Ch App 155 (160) : 42 L J Ch 210 (214): 27 L T 804 : 21 W R (Eng) 178 
Dixon v. Muckleston. ’ 

5. (1872) 8 Ch App 155 (160) : 42 L J Ch 210 (214) : 27 L T 804 : 21 W R (Eng) 

[See also (1857) 44 E R 887(889):27 L J Ch 220 :6 W R(Eng) 144:2 DeG&J 1 
Roberts v. Croft. (Omission to call for all title-deeds—No gross negligence.)] 
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ought to do, and must l>e presumed to know that he ought to do, 
and does not do it, the consequence is that his neglect in not doing 
it may be regarded as due to what is called gross or wilful 
negligence, which is equivalent to an act. But it must be something 
which raises a possible equity against him, operating upon the 
principle of that which, in equity, as distinct from law, is con. 
veniently designated by the term “estoppel;” that is the man who 
lias conducted himself in such a manner is not entitled to deny 
the truth of his own representations, if it be a case of express 
representation; he is not entitled to deny being bound by the 
natural consequences of his own acts, if it be a case of positive 
acts; he is not entitled to refuse to abide by the consequences of 
his own wilful and unjustifiable neglect, if that is the nature of 
the case. By one or other of those means he may have armed a 
third person with the power of going into the world under false 
colours; and if it be really and truly that owing to his act, or to 
his improper omission, such an apparent authority and power has 
been vested in his neighbour, he must be bound upon equitable 
principles by the use made of that authority and power.” 

In Monindra Chandra Nandy v. Troyluckho Nath Burat , 6 
Jenkins, J., held that the ‘ gross neglect,” must amount to evidence of 
fraud. The learned Judge based his judgment in that case on English 
decisions. In England the question has, however, become complicated 
by the importance given to the legal estate as opposed to the equitable 
estate; and the legal mortgage always prevails against the equitable, 
unless the holder of the legal mortgage has done or omitted to do 
something which prevents him in equity from asserting his paramount 
lights. 7 8 As held by their Lordships of the Privy Council in Imperial 
Bank of India v. U Bai Gyaw Thu £ Co ., 9 “the question in England* 1 
is not so much one of priority in time, as of the possibility of an 


6 . ('93) 2 Cal W N 750 (754). 

[See also (’89) 12 Mad 429(431), Damodarav. Somasundara. (Negligence in order 
to be gross must amount to constructive fraud.) 

(’85) 8 Mad 200 (201, 202) (DB), Mutha v. Sami. (Case before Transfer of Pro¬ 
perty Act.) 

(’89)13Bom 229(233,234): 1883 Bom PJ 168(DB), Shivram v. Saya. (Twosales.)] 

7. (’28) 15 AIR 1928 Sind 179 (136, 187) : 23 Sind L R 97: 112 Ind Cas 722 (DB), 
Cowasji d Co. v. Tyabji. 

(’23) 10 AIR 1923 P C 211 (213) : 51 Cal 86 : 1 Rang 637 : 50 Ind App 233 : 76 
Ind Cas 910 (PC), Imperial Bank of India v. Rai Oyato Thu d Co. 

8 . (’23) 10 AIR 1923 P C 211 (214): 51 Cal 86: 1 Rang 637: 50 Ind App 233: 76 
Ind Cas 910 (PC). 

8a. As to the English decisions on this subject, see the following cases : — 

(1886) 33 Ch D 1 (13) : 55 L T 458 : 34 W R (Eng) 597, National Provincial 
Bank, Eiigland v. Jackson. (The question is not what circumstances may as be¬ 
tween two equities give priority to the one over the other, but what circumstances 
justify the Court in depriving a legal mortgagee of the benefit of the legal estate.) 
(1889) 40 Ch D 182 (189) : 58 L J Ch 238 : GO LT 669 : 37 W R (Eng) 313, 
Farrand v. Yorkshire Banking Co. (Do.) 

(1834) 26 Ch D 482 (487) : 53 L J Ch 629 : 51 L T 806 : 32 W R (Eng) 626, Nor¬ 
thern Counties Fire Insurance Co.v. Whipp. (Do.) 
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it has, therefore, been held in some of the cases that in order to deprive Note 4 

the legal mortgagee of his superior rights he must be guilty of fraud or 

gross neglect amounting to an evidence of fraud. 9 In later decisions, 10 

however, this rule is not followed and gross negligence not amounting 

to an evidence of fraud is also made the ground of depriving the legal 

mortgagee of the protection given to him by the legal estate. But as 

between two equitable estates the English Courts have uniformly 

applied the general principle that when one of two innocent persons 

must suffer it shall be he who by his own acts and conduct has caused 

the other to be imposed upon. 11 The view taken by Jenkins, J., in 

9. (1884) 26 Ch D 482 (494) : 53 L J Ch 629 :*51 L T 806 : 32 W R (Eng) 626, 

Northern Counties Fire Insurance Co. v. Whipp. iThe Court will not postpone 
the prior legal estate to the subsequent equitable estate on the ground of mere 
carelessness or want of prudence on the part of the legal owner.) 

(1896) 2 Ch 192 (195, 196) : 65 L J Ch 680 : 74 L T 687 : 44 W R (Eng) 633, 

Lloyds Bank v. Bullock. (Do.) 

(1893) 1 Ch 352 (360) : 62 L J Ch 100 : 68 L T 152 : 41 W R (Eng) 235, Jones v. 

Ingham. 

(1885) 29 Ch D 725 (730, 731) : 53 L T 84 : 54 L J Ch 909, Manners v. Mew. 

(Prior legal mortgagee asking for the title-deeds but not getting them on some 
excuse—Held, not guilty of fraud or negligence amounting to fraud.) 

(1871) 6 Ch App 652 (654) : 40 L J Ch 777 : 19 W R (Eng) 764, Batcliffe v. 

Barnard. 

(1826) 38 E R 309 (317) : 26 R R 49 : 2 Russ 198, Martinez v. Cooper. 

(1801) 31 E R 998 (1002): 5 R R 245 : 6 Yes 174, Evans v. Bicknell. 

10. (1899) 2 Ch 264 (274) : 81 L T 212 ; 48 W R (Eng) 3 : 68 L J Ch 533, Oliver 
v. Hinton. (“To deprive a purchaser for value without notice of a prior incumbrance 
of the protection of the legal estate it is not, in my opinion, essential that he 
should have been guilty of fraud; it is sufficient that he has been guilty of such 
gross negligence as would render it unjust to deprive the prior incumbrancer of his 
priority ,, —Per Lindley, M. R.) 

(1907) 2 Ch 104 (114) : 76 L J Ch 500 : 97 L T 92, Walker v. Linom. ((1399) 2 
Ch 264 followed.) 

(1913) 2 Ch 18 (23, 24, 25) : 82 L J Ch 481 : 108 L T 632, Grierson v. National 
Provincial Bank. 

(1921) 1 Ch 98 (104) : 90 L J Ch 149 : 124 L T 305, Hudson v. Viney. 

(1806) 33 E R 50 (52) : 12 Ves 130 : 8 R R 319, Barnett v. Weston. 

(1904) 20 T L R 607 (609): 48 S J 589, Cottery v. National Provincial Bank of 
England Ltd. (Prior legal mortgagee not guilty of gross negligence not postponed 
to subsequent equitable mortgage.) 

11. (’28) 15 AIR 1928 Sind 179 (187, 188) : 23 Sind L R 97 : 112 Ind Cas 722 
(DB), Cowasji & Co. v. Tyabji. 

(’89) 12 Mad 429 (433), Damodara v. Somasundara. 

(1886) 33 Ch D 1 (12,13) : 34 W R (Eng) 597 : 55 L T 458, National Provincial 
Bank of England v. Jackson. (As between equitable claims the question is whe¬ 
ther one party has acted in such a way as to justify him in insisting on his 
equity as against the other.) 

(1898) 1 Ch 315 (319, 822, 323) : 46 W R (Eng) 243 :67 L J Ch 169 : 78 L T 109, 

Roper v. Caslell <£ Brown Ltd. (As between equitable incumbrancers in deter¬ 
mining priority the possession of the deeds has always been treated as a circum¬ 
stance of great importance.) 

(1885) 29 Oh D 221 (229) : 33 W R (Eng) 781 : 52 L T 469 : 54 L J Ch 931, 

Lloyds Banking Co. v. Jo7ie$. (Where the equities are otherwise equal the pos¬ 
session of title-deeds gives priority to person who has got them.) 
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Monindra Chandra Nandy v. Troylucklio Nath Bur at } 2 has not 
been accepted as laying down a correct rule, by the High Courts in 
India and it has been held that it would not be proper to interpret S. 78 
in the light of English decisions which are decided under circumstances 
which do not obtain in India; and that “gross neglect” by itself and 
apart from any element of fraud or misrepresentation is sufficient to 
postpone a prior mortgagee to a subsequent mortgagee under the section. 13 
Thus, in Nandalal v. Abdul Aziz}* Holmwood and Immam, JJ., 
observed : 

“Now whatever definition we take of the three ingredients in the 
section, fraud, misrepresentation or gross negligence, it is clear that 

(1901) 2 Ch 231 (260) : 49 W R (Eng) 451 : 70 L J Ch 477 : 84 L T 397, Taylor 
v. London <t* County Banking Co. (Order of priority between purely equitable 
titles is governed by order of time unless there has been some act or omission on 
the part of the owner of an equitable title prior in point of time, such as to cause 
that title to be postponed to a subsequent equitable interest.) 

(1878) 9 Ch D 189 (192) : 26 W R (Eng) 810 ; 47 L J Ch 811 : 38 L T 810, 
Bradley v. Riches. (Do.) 

(1888) 39 Ch D 238 (245) : 57 L J Ch 1022 : 59 L T 714 : 37 W R (Eng) 364, 
Union Bank of London v. Kent. (Do.) 

(1892) 1892 A C 244 (259, 262) : 66 L T 565 : 61 L J'Ch 657 : 41 W R (Eng) 43, 
Taylor v. Russell. 

(1888) 40 Ch D 182 (189, 190) : 37 W R (Eng) 318 : 58 L J Ch 238 : 60 L T 669, 
Farrand v. Yorkshire Banking Co. (Prior equitable mortgagee negligently 
allowing the mortgagor to deal with the deeds as if they were his own postponed to 
the subsequent equitable mortgagee.) 

(1898) 2 Ch 347 (349, 350) : 78 L T 832 : 67 L J Ch 526 : 47 W R (Eng) 26, 
Hopkins v. Hemsworth. (On facts held that prior equitable sub-mortgagee by 
deposit of title-deeds was not guilty of gross negligence and therefore not postponed 
to the subsequent equitable sub-mortgagee.) 

(1864) 10 L T 840 (841, 842) : 12 W R (Eng) 1074 : 34 L J Ch 87 : 71 E R 456, 
Dowle v. Saunders. 

12. (’98) 2 Cal W N 750 (754). 

13. (’30) 17 AIR 1930 Cal 22 (28, 29, 30) : 56 Cal 868 : 121 Ind Cas 625, Lloyds 
Bank, Ltd. v. P. E. Guzdar & Co. 

(’40) 27 AIR 1940 Lah 269 (271, 272): 190|Iud Cas 599, Ghulam Fatima v.Gopal 
Devi. 

(’16) 3 AIR 1916 Cal 33 (39) ; 43 Cal 1052 : 34 Ind Cas 115 (DB), Nand Lai Roy 
v. Abdul Aziz. 

(•92) 15 Mad 268 (274, 275): 2 Mad L Jour 95 (DB), Shan Maun Mull v. Madras 
Building Co. (Allowing the title-deeds of the mortgaged property to remain in the 
hands of the mortgagor for a period of four years without any reasonable expla¬ 
nation for doing so amounts to gross neglect within the meaning of the rule.) 

(’32) 19 AIR 1932 Cal 589 (594) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. (AIR 1916 Cal 33 followed.) 

(’28) 15 AIR 1928 Sind 179 (183) : 23 Sind L R 97 : 112 Ind Cas 722 (DB), 
Cowasji <t■ Co. v. Tyabji. 

(’36) 23 AIR 1936 Cal 283 (287, 288): 63 Cal 880: 165 Ind Cas 332 (DB), Dharani 
Mohan v. Pramatha Nath. 

(’34) 21 AIR 1934 Nag 29 (31) : 30 Nag L R 196 : 154 Ind Cas 904, Rangappa v. 
Inianiuddin. 

(’89) 12 Mad 424 (428), Madras Hindu Union Bank v. Venkatrangiah. 

[See however (’29) 16 AIR 1929 Lah 314 (314) : 118 Ind Cas 655, Makes Das 
v. Daulat Ram. (Neglect must be such as amounts to fraud or misrepresen¬ 
tation.)] 

14. (’16) 3 AIR 1916 Cal 33 (39) : 43 Cal 1052 : 34 Ind Cas 115 (DB). 
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the section makes them disjunctive and that one cannot be defined 
in terms of the other or others. They are three different kinds of 
conduct and are in no way co-extensive.” 

The section makes only "gross neglect” as the ground of postponing 
the prior mortgagee and therefore a slight negligence on the part of the 
prior mortgagee is not sufficient to postpone him. 1& 

As to what is "gross negligence” generally, see Note 30 on S. 3. 




5. Prior mortgagee failing to obtain or parting with 
title-deeds whether guilty of gross neglect. — A mortgagee 
does not owe any duty to persons who may become puisne mortgagees 
of the same property, to take care that the mortgagor does not commit 
a fraud on them by remaining in possession of the title-deeds. 1 So also, 
having once obtained possession of the title-deeds he is not under an 
absolute obligation to retain them at all events. 2 In Northern Counties 
of England, Fire Insurance Co. v. Whipp 3 Fry, L. J., observed: 


"The case wa3 argued as if the legal owner of land owed a duty 
to all other of Her Majesty’s subjects to keep his title-deeds secure; 
as if title-deeds were in the eye of the law analogous to fierce dogs 
or destructive elements, where, from the nature of the thing, the 
Courts have implied a general duty of safe custody on the part of 
the person having their possession or control. This view is in our 
opinion impliedly negatived by the whole course of decisions, and 
it is expressly repelled by the observations of the present Lord 
Chancellor in Agra Bank v. Barry 3 * where he said: ‘It has been 
said in argument that investigation of title and inquiry after deeds 
is "the duty” of a purchaser or a mortgagee; and, no doubt, there 
are authorities (not involving any question of registry), which do 
use that language. But this, if it can properly be called a duty, is 
not a duty owing to the possible holder of a latent title or security. 
It is merely the course which a man dealing bona fide in the 
proper and usual manner for his own interest, ought, by himself or 
his solicitor, to follow, with a view to his own title and his own 
security. If he does not follow that course, the omission of it may 
be a thing requiring to be accounted for or explained. It may be 
evidence, if it is not explained, of a design, inconsistent with bona 
fide dealing, to a void knowledge of the true state of the title. 

IS. ('36) 23 AIR 1936 Cal 283 (284) : 63 Cal 830 : 165 Ind Cas 332 (DB), 
Dharani Mohan v. Pramatha Nath. 

(’89) 8 Mad 200 (202) (DB), Mutha v. Sami . 

(’32) 19 AIR 1932 Cal 589 (694) : 59 Cal 781 : 140 Ind Gas 662 (DB), Surcndra 
Mohan v. Mehendra Nath. 


Note 5 

1. (’30) 17 A I R 1930 Cal 22 (28) : 56 Cal 868 : 121 Ind Cas 625, Lloyds Bank 
Ltd. y. P. E. Guzdar <& Co. 

2. (’30) 17 AIR 1930 Cal 22(28) : 56 Cal 868 : 121 Ind Cas 625, Lloyds Bank Ltd. 
v. P. E. Quedard Co. 


3. (1884) 26 Oh D 482 (493, 494) : 32 W R (Eng) 626 ; 53 L J Ch 629 ; 61 L T 
806. (Followed in AIR 1930 Cal 22 (28).) 

3a. (1874) L R 7 H L 135 (157). 
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"What is a sufficient explanation must always be a question to be 
decided with reference to the nature and circumstances of each 
particular case’. These observations appear to us conclusive on the 
point, and they, at the same time suggest the conclusion, that if 
in any case, it shall appear that a prior legal mortgagee has 
undertaken any duty as to the custody of the deeds towards any 
given person, and has neglected to perform that duty with due 
care, and has thereby injured the person to whom the duty was 
owed, there the legal estate might be postponed by reason of the 
negligence.” 

It has, therefore, been held that a failure to obtain possession of, 1 
or parting with, 5 the title-deeds by the prior mortgagee is not necessarily 
such a ‘‘gross neglect” as would postpone him to the subsequent 
mortgagee under this section. If the circumstances show that the prior 
mortgagee had made an enquiry about the title-deeds at the time of 


4. (’08) 31 Mad 7 (11, 12) : 17 Mad L Jour 499 (DB), Rangasami Naiken v. 
Annamalai Hudali. (Delay in registration caused by mortgagor does not make 
mortgagee’s failure to obtain title-deeds amount to gross neglect.) 

(’30) 17 AIR 1930 Rang 246 (247) : 126 Ind Cas 641 (DB), Ramanathan Chetlyar 
P. L. R. M. S. Firm v. Ma Ma Gun. 

(’16) 3 AIR 1916 Cal 33 (41) : 43 Cal 1052 : 34 I. C. 115 (DB), Nand Lai Roy v. 
Abdul Aziz. (Neglect to recover the title-deeds by a vendor from a vendee who has 
secured the greater part of the purchase-money to the vendor by giving him a 
mortgage on the property itself when the vendor has full notice that the vendee is 
impecunious and a bad paymaster, and whereby the vendee is enabled to obtain a 
second mortgage on the property by deposit of the title-deeds is gross and culpable 
negligence, and is rendered more so by a deliberate suppression of the existence of 
the mortgage in the sale deed and a suggestion that the purchase-money was 
required in cash and paid accordingly.) 

(’08) 4 Mad L Tim 217 (218) (DB), Munusawmy Naidu v. Rajagopala Chetty. 
(’38) 25 AIR 1938 Mad 87 (89) : 176 I. C. 757, Samarapuri Chetty v. Thanga- 
velu Chetty. (Prior mortgagee allowing mortgagor to retain title-deeds and delay 
registration—Subsequent mortgagee satisfying himself that there was no enoum- 
brance on property and taking mortgage — Prior mortgagee held guilty of gross 
neglect.) 

(’40) 27 AIR 1940 Lah 269 (272) : 190 Ind Cas 599, Mt. Ghulam Fatima v. Mt. 
Gopal Devi. (Mortgagee allowing the mortgagor to retain the title-deeds as well as 
the possession of the property held guilty of gross neglect.) 

(1789) 29 E R 360 (361) : 2 Bro C C 650, Jourle v. Rand. 

(1857) 69 E R 1256 (1268) : 27 L J Ch 74 : 3 Kay & J 617 : 4 Jur (N S) 63 : 112 
R R 308, Carter v. Carter. (In order to postpone an incumbrancer prior in point 
of date by a subsequent incumbrancer who has got the title-deeds the latter must 
show not only his own possession but that the former was guilty of gross negligence 
in not having obtained them.) 

[See also (1860) 45 E R 745 (748) : 3 L T (n S) 796 (798) : 2 Deg F & J 578 : 30 
L J Ch 255 : 7 Jur (N S) 200 :9 W R (Eng) 362, Hunt v. Elmes. (Prior legal 
mortgage — Subsequent sale—Purchaser obtaining title-deeds — Prior mortgagee 
held not guilty of fraud or gross negligence and not postponed.)] 

5. (’26) 13 AIR 1926 Rang 195 (196, 197) : 4 Rang 238 : 98 Ind Cas 19, A. L. R. 
M. Chettiar Firm v. L. P. R. Chettiar Firm. 

(’69) 4 Mad H C R 369 (372, 373) (D B), Somasundara Tambiran v. Sakkarai 
Pattan. 

(’98) 2 Cal W N 750 (754), Monindra Chandra v. Troyluckhoo Nath. (Mortgagee 
returning the title-deeds to the mortgagor according to the practice prevailing in 
the mofussil not guilty of gross neglect.) 
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taking his mortgage, that an explanation was given by the mortgagor 
and that the explanation was a reasonable one, the prior mortgagee 
cannot be charged with “gross neglect”. 6 "Where the relation between 
the prior mortgagee and the person in possession of the title-deeds, is 
not merely that of mortgagor and mortgagee, but of a fiduciary nature 
such as that of client and solicitor, the prior mortgagee cannot be held 
guilty of gross neglect by reason of the improper act of the mortgagor 
so long as the mortgagee has no ground to suppose that there has been 
any want of good faith on the part of the mortgagor. 7 Similarly, where 
the mortgagee is induced to part with the title-deeds upon such grounds 
and under such circumstances as to exonerate him from any serious 
imputation of negligence, he cannot lose his priority, only because 
the mortgagor afterwards dishonestly hands them over to a second 
mortgagee. 9 Thus, where the mortgagee is induced by the mortgagor to 
part with the deeds for the specific purpose of effecting of the mutation 
of names in the Land Revenue Registers, he cannot be charged with 
gross neglect under this section. 0 But a mortgagee handing over the 
deeds to the mortgagor for the purpose of raising money by another 
mortgage is guilty of gross neglect unless he takes precautions that 
the person advancing money on the security of the deeds knows of his 
mortgage. 10 


6. (’08) 4 Mad L Tim 217 (218, 219) (D B), Munusaiumy Nadu v. Rajagopala 
Chetty. 

(’69) 4 Mad HCR 369 (373) (DB), Somasundara Tambiran v. Sakharai Pattan. 
('10) 5 Ind Cas 151 (152) : 37 Cal 239 : 37 Ind App 19 (PC), MaungTha Huy in 
v. Maung Mya Su. 

(91) 15 Mad 268 (275, 276) : 2 Mad L Jour 95 (DB), Shun A laun v, Madras 
Building Co. 

(*90) 13 Mad 383 (387, 388), Madras Building Co. v. Rowlandson. 

(1882) 21 Ch D 124 (129, 130) : 51 L J Ch 634 : 48 L T 857, Clark v. Palmer. 

7. (’30) 17 AIR 1930 Cal 22(29): 56 Cal 86S: 121 Ind Cas 625, Lloyds Bank Ltd. 
v. P. E. Guzdar <£ Co. (Following (1907) 2 Ch D 104.) 

(1901) 2 Ch 231 (261): 70 L J Ch 477 : 84 L T 397 : 49 W R (Eng) 451: 17 T L R 
413, Taylor v. London <& County Banking Co. 

8. ('69) 4 Mad HCR 369 (373) (DB), Somasundara Tambiran v. Sakkarai 
Pattan. 

(’26) 13 AIR 1926 Rang 195 (197) ; 4 Rang 238 : 98 Ind Cas 19, A. L. R. M. 
Chettiar Firm v. L. P. R. Chettiar Firm. 

9. (’26) 13 AIR 1926 Rang 195 (197) : 4 Rang 238 : 9S Ind Cas 19, A. L. R. M. 
Chettiar Firm v. L. P. R. Chettiar Firm. 

[See however (1852) 61 E R 425 (428) : 1 Drew 193 : 94 R R 642, Waldron v. 
Sloper. (Mortgagor obtaining title-deeds from the mortgagee for the purpose of 
enabling him to complete certain purchase and promising to return them forth - 
w *th Mortgagor not returning the deeds forthwith and the mortgagee not caring 
to have the deeds back for more than four years—Mortgagor depositing the deeds 
with another person — Held, the mortgagee by his laches in not asking for the 
return of the deeds for a period of more than four years enabled the mortgagor to 
commit fraud and had no equity against the subsequent mortgagee.)] 

12 Mad 424 (^7,428), MadrasHinduUnionBank?. C. Venkatarangiah. 
( 28) 15 AIR 1928 Sind 179 (188) : 112 Ind Cas 722 : 23 Sind L R 97 (DB) 
Cowasji Jahangir <& Co. v. Tyabji A. Madwixoala. 

{ ra?OMi 1938 Mad 87 (89): 176 Ind Cas 757, Samara ! Mr ' Ch “‘y nu«g* 
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Much greater care i necessary on the part of the prior mortgagee 
as regards the custody of the title-deeds in the case of a mortgage by 
deposit of title-deeds than in the case of any other mortgage. The 
principle on which one should proceed in such a case is that if the 
possession of the title-deeds is an essential part of the prior mortgagee’s 
security then if, he having got them, allows them to pass again into the 
possession of the mortgagor without any sufficient reason he would be 
postponed to the subsequent mortgagee to whom they are delivered. 11 

Under S. 3, a person is deemed to have notice of a prior registered 
instrument from the date of its registration. Before the amendment of 
S. 3 in 1929 there was a conflict of opinion in the High Courts as to 
whether the registration of a document was of itself a notice. (See 
Note 34 on S. 3.) It was however held, even before the amendment, that 
the universal system of registration existing in this country was one of 
the circumstances to be taken into consideration in deciding whether the 
prior mortgagee was guilty of gross neglect under S. 78 and that a 
subsequent mortgagee wilfully abstaining from the obvious course of 
searching in the Registration office could not obtain priority over a 
prior registered mortgage merely because the prior mortgagee did not 
call for the title-deeds and retain them in his control. 12 A prior 
mortgagee registering his mortgage within the period of four months 

(’30) 17 AIR 1930 Cal *22 (28): 56 Cal 868 : 121 Ind Cas 625, Lloyds Bank Ltd. v. 
P. E. Guzdar <£• Co. 

(1870) 10 Eq 92 (98) : 22 L T 212, Briggs v. Jones. (A person who puts it in the 
power of another to deceive and to raise money, must take the consequences; 
he cannot afterwards rely on a particular or different equity.) 

(1857) 44 E R 895 (902) : 25 Beav 205, Perry-Eerrick v. Attwood. (Prior legal 
mortgagee leaving the title-deeds in the hands of the mortgagor intentionally to 
raise a certain sum of money by another mortgage which should have precedence— 
Mortgagor raising larger sum — Mortgagee cannot complain because he puts it in 
the power of the mortgagor to raise any sum of money he pleases.) 

11. (’36) 23 AIR 1936 Cal 283 (289): 63 Cal 880: 165 Ind Cas 332 (DB), Dharani 
Mohan v. Pram at ha Nath. 

12. (’18) 5 AIR 1918 Low Bur 44 (45, 46): 47 Ind Cas 774 (DB), Bank of Bengal, 
Akyab v. Aung Tha Hla. 

(’08) 31 Mad 7 (10) : 17 Mad L Jour 499 (DB), Rangaswami Naiken v. Anna- 
malai Mudali. (Following (1874) L R 7 H L C 135; 12 Mad 429; 13 Mad 383 and 
15 Mad 268 where contrary was held, distinguished as relating to transactions in 
Presidency town where title-deeds are of much greater importance than in the 
distant mofussil.) 

(’93) 2 Cal W N 750 (754), Monindra Chandra v. Troyluckhoo Nath. 

(’30) 17 AIR 1930 Cal 22 (29) : 121 Ind Cas 625 : 56 Cal 868, Lloyds Bank, Ltd. 

v. P. E. Guzdar <£ Co. (Following (1874) L R 7 H L C 135.) 

(’10) 7 Ind Cas 810 (810) (DB) (Mad), Chettiappa Chettiar v. Periasami Thevan. 
(’35) 22 AIR 1935 Lah 897 (888, 899) : 160 Ind Cas 107 (DB), Ram Das v. Balia 
Ram Jowanda Mai. 

(’36) 23 AIR 1936 Rang 152 (157) : 14 Rang 494 : 163 Ind Cas 645 (DB), Bank of 
Chittanad Ltd. v. Ma Ba Lo. 

(’35) 22 AIR 1935 Rang 26 (29): 155 Ind Cas 954 (DB), Wan Taik I’a v. M. S. S. 
Chettyar Firm. 

(’26) 13 AIR 1926 Rang 195 (197) : 4 Rang 239 : 98 Ind Cas 19, A. L. R. M, 
Chettiar Firm v. L. P. R. Chettiar Firm. 
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allowed to him under S. 23 of the Registration Act, cannot he said to 1>e 
guilty of gross neglect on the ground of delay in registration. 13 

6. A prior mortgagee by deposit Of title-deeds not 
obtaining all the title-deeds, whether guilty of gross 
neglect. — It has been seen in Note 39 on S. 58, that for the creation 
of a mortgage by deposit of title-deeds it is not necessary that all the 
deeds relating to the property should be deposited with the creditor, or 
that the documents deposited should disclose a complete title of the 
depositor's interest in the property , but that it is sufficient if some 
of the material documents of title are deposited with the creditor with 
the intention of creating a security. It follows that if some of the 
material documents of title are deposited with one creditor and some 
with another, valid mortgages by deposit of title-deed will be created in 
favour of both the creditors. 1 The question, in such cases, arises whether 
the prior mortgagee is guilty of gi-oss neglect in not demanding all 
the title deeds from the mortgagor. In the undermentioned case* the 
mortgagor deposited with the creditor, the original probate of the will 
by which his grandfather bequeathed his property to him. Along with 
the probate he also deposited a certified copy of the redemption certificate 
relating to the property standing in the name of his grandfather. The 
mortgagor told the creditor that the original had been lost. As a matter 
of fact the original was deposited with another creditor. It was held 
that the deposit of the certified copy of the redemption certificate, taken 
along with the probate, clearly indicated an intention to create a security 
on the property and a valid mortgage by deposit of title-deeds was- 
created, and that the creditor was not guilty of gross neglect within the 
meaning of S. 78 in relying on the word of the mortgagor as to the loss of 
the original redemption certificate and in not taking an affidavit from 
him. In another case, 3 the documents relating to the sale of the property 

<1874) LR7HL 135 (148, 149) : Ir R 8 Eq 325, Agra Bank v. Barru. (Per 
Lord Cairns.) 

[See also (’28) 15 AIR 1928 Rang 136 (137): 6 Rang 423 : 111 Ind Cas 105 (DB) 
Maung Ye v. M. A. S. Firm. 

(’89) 12 Mad 424 (428), Madras Hindu Union Bank v. C. Venkatarangiah.] 

13. (’33) 20 AIR 1933 Cal 398 (400): 60 Cal 225: 144 Ind Cas 196, Surendranath 
v. Haridas. 

[See .however (’89) 12 Mad 424 (428), Madras Hindu Union Bank v. C. 
Venkatarangiah. (Non-registration wonld not of itself be gross negligence as the 
law allows four months but it is a reason for extra caution.)] 

Note 6 

!. (’32) 19 A I R 1932 Cal 589 (592) : 59 Cal 731 : 140 Ind Cas 662 (DB), Suren- 
dra Mohan v. Mohendra Nath . 

2. (’32) 19 AIR 1932 Cal 589 (693, 594) : 59 Cal 781 : 140 Ind Cas 662 (DB) 
Suretidra Mohan v. Mohendra Nath. (Following (1872) 8 Ch App 155.) 

[S&fl also (1872) 8 Ch App 155 (160, 161) : 42 L J Ch 210: 27 L T 804 : 21 W R 
(Eng) 178, Dixon v. Mukleston. (Owner in fee depositing some of the deeds of 
conveyance by way of security with a letter stating that the deeds were title- 
deeds — Mortgagee giving credit to the statement of the mortgagor and not 
examining them is not guilty of gross negligence.)] 

3. (’30) 17 A I R 1930 Lah 920 (927) : 11 Lah 564 : 129 Ind Cas 21 (DB) Rallv 

Bros. v. Punjab National Bank. V y 


Section 78 
Notes 5-6 


T.P.103. 
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in favour of the mortgagor were deposited by him with the creditor but 
the sanads granted by Bombay Government to his predecessors-in- 
interest were not deposited. It was held that the mortgagee was not 
guilty of gross neglect in not demanding the sanads. In a third case 4 
one S held two plots of land under a registered sale-deed. He also had 
with him the two original lease-deeds under which the plots were held 
by his vendor. There was an endorsement on each of the lease-deeds 
that the property was sold to S. s deposited the sale-deed and the 
lease-deed with regard to one of the plots with A and subsequently 
deposited the lease-deed with regard to the other plot with B. It was 
held that a mortgage by deposit of title-deeds on the whole of the 
property was created in favour of A and the mere fact that he did not 
insist on obtaining the lease-deed subsequently deposited with B did not 
amount to gross neglect under this section so as to postpone him to B 
as the lease-deed on the face of it must clearly have shown the existence 
of the sale-deed. 


7. Laches on the part of the prior mortgagee in 
instituting his suit whether amounts to gross neglect. — 

A delay in filing a suit on the mortgage cannot be a gross neglect 
within the meaning of this section, inasmuch as a person is entitled 
under the law to file a suit at any time within limitation. In the 
undermentioned case 1 the Nagpur Judicial Commissioner’s Court 
observed as follows: 

“ In matters in which the Courts have a discretion either as 
regards the granting of relief or as regards the form of relief to be 
granted, any laches on the part of the plaintiff may and should 
be taken into account. But in matters which are excluded from 
the discretion of the Courts the statutory rights of the plaintiff 
can only be defeated on proof of acquiescence or other conduct 
which would amount to an estoppel. In the present case no such 
conduct is even alleged, much less is there any proof of such 
gross neglect on the part of the plaintiff as would justify his 
mortgage being postponed io the mortgages held by the defendant- 
respondents.” 

8. “Fraud, misrepresentation or gross neglect” must 
be the proximate cause of the inducement. — In order to 
invite the application of this section, the fraud, misrepresentation or 
gross neglect on the part of the prior mortgagee must be the proximate 
cause of the inducement for the advancement of money by the subse¬ 
quent mortgagee. If it is not the proximate cause of the inducement 
but is only one of the various contributory factors that led the subse¬ 
quent mortgagee to advance the money, the section has no application . 1 

4. (’29) 16 AIR 1929 Rang 65 (66) : 7 Rang 28 : 116 Ind Cas 475 (DB), V. E. A. 
R. M. Cheltyar Firm v. A. K. R. M. K. Cliettyar Firm. 

Note 7 

1. (’05) 1 NagLR 158 (161, 162), Seth Nerbudda Prasad v. Raja Seth Gokuldas. 

Note 8 

1. (’33) 20 AIR 1933 All 299 (300) : 146 Ind Cas 488 (DB), Ratan Lai v. 

JJuknndi Lai. 
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Thus, where the prior mortgagee is guilty of gross neglect, but the Section 78 

subsequent mortgagee is also guilty of contributory negligence, the Notes 8-9 

prior mortgagee cannot be postponed to the subsequent mortgagee 
under this section. 2 


9. Subsequent mortgagee having notice of the prior 
mortgage cannot obtain priority over the prior mortgagee. 
— The section does not apply if the subsequent mortgagee has notice 
of the prior mortgage at the time of taking his mortgage; 1 for if he 
has such notice, it cannot be said that he was induced to advance 
money on the security of the mortgaged property through fraud, 
misrepresentation or gross neglect of the prior mortgagee. In places 
where one knows that mortgages by deposit of title-deeds are legal 
and usual, abstention from inquiry as to whether the title-deeds were 
already pledged amounts to constructive notice, under S. 3, of the prior 
mortgage.” It is, however, in favour of a person in possession of the 
title-deeds that the doctrine of constructive notice can be invoked on 

{'30) 17 AIR 1930 Cal 22 (28) : 121 Ind Cas 625 : 56 Cal 868, Lloyds Bank, Lid. 
v« ir • 22* Guzdar <£ Co . 

*** * W : 30 L R 196 : 154 Ind Cas Ra^appa v. 


!°r AI , R 1933 AJ1 299 < 30 °) : 146 Ind Cas 488 (DB), Batan Lai v. 

^ , Cas 487 (487) W> B > ( Low Bur )- Nachiappa Chetty v. Periacaruppan 
Lhelty. (A having a registered mortgage in his favour but not obtaining title deeds 
—Subsequent mortgage by deposit of title-deeds in C's favour — Held that A was 

m DOt v a ™ g SCCUred the documents of title to the property but that C 
stll J more “ e g 1 'g eQ t not searching the registers at the Registration Office ) 

( ’ 280): 2 Mad L Jour 95 (DB) * S/I - 1 &*** “ 252, 

Note 9 

''JIT, SL*! <289) : 63 CSl 880 ^ 165 M C “ 332 <“)• »hora m 

Shan 3taun y - Madras 

538 <543): 102 lDd CaS 871 (DB) ' Ksh “' a »•* v. Hara- 

161 (163 ' 104): 176 lDd C “ 976 < DB >. O— 

fi— 

l cLZ 4 M “ d L Tim 217 (218) ,DB) ' »<■«» T. Bajagopala 

(’35) 22 A I R 1935 Lah 887 (888): 160 Ind Ca* 107 mn\ r> r > 

is°^^ctent^noUce^°subsequent mortg^^ dls ^ r * cts—B ^ str ation^in^one district 

TO " "» = 48 ^ «- 29 ^ « : 22 W It (En8) 148 , 

38 (543): 102 Ind c “ 871 m th 

‘Id * C 211 ! 2 i 6 » ■ ■ 51 « » ■■ 1 Rang 637 : 50 tad A p„ m . 7fi 

Ind Cas 910 (PC), Impcnal Bank of India v. £7 Bai Gyaw Thu 4 Co., Ltd, 
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Section 78 the ground of the omission of the other party to call for them and not 

Notes 9-11 in favour of a person who has not got them. 3 

It lias been held in a Bombay case, 4 that where the prior mortgagee 
induces the subsequent mortgagee to advance money by false represen¬ 
tations, he cannot avoid the consequences resulting from his conduct 
on the ground of constructive notice on the part of the subsequent 
mortgagee; because in such a case it is not a sufficient answer for him 
to say: “ If you had used due diligence you would have found out 
that my statement was untrue. Yon had the means afforded you of 
discovering the falsity and did not choose to avail yourself of them.” 
See also the undermentioned case 5 to a similar effect. 

10. The section applies to mortgagees—The section refers 
to a “prior mortgagee” and a “subsequent mortgagee.” It is, therefore, 
clear that the section will not apply where both the prior and the subse¬ 
quent transferees are not mortgagees} However, the rule of estoppel 
on which the section is based is of a wider application and a prior 
transferee inducing another person to take the transfer of the property 
will be precluded from setting up his rights under the prior transfer to 
the prejudice of the subsequent transferee. 2 Thus, where through the 
gross neglect of a prior mortgagee, a person is induced to purchase the 
mortgaged property as unencumbered, the prior mortgagee is precluded 
from setting up his rights under the mortgage as against the purchaser 
and the purchaser obtains absolute title to the property. 3 

11. Burden of proof. — As this section is an exception to the 
general rule laid down in S. 48 the burden of proving this exception 
lies on the party who asserts it. 1 

_ _ _ - - -- ■■■ - ^ 

3. (’38) 25 A I R 1938 Mad 161 (163, 164) : 176 Ind Cas 976 (D B), Oonamalai 
Aminal v. Narasimha Rao. 

4. (’94) 18 Bom 444 (446) (DB), Balmakundas Atmaram v. Moti Narayan. 
(Following (1882) 20 Ch D 1.) 

5. (1841) 66 E R 943 (954) : 1 Hare 43 : 11 L J Ck 83, Jones v. Smith. (Prior 
charge-holder on inquiry stating that there is a prior mortgage on other property 
only.) 

Note 10 

1. (’34) 21 AIR 1934 Oudh 283(283): 150 I.C. 145 (DB), Sita Ram v. Raj Narain. 

2. (’34) 21 AIR 1934 Mad 302 (302): 148 Ind Cas 612 (DB), Sivarao v. Subbarao. 
(’27) 14 AIR 1927 Cal 538(542): 102 I.C. 871 (DB), Kshetra Nath v. Harasnkdas. 
(’18) 5 AIR 1918 Cal 411 (411): 45 Ind Cas 986 (DB), Sakhiuddin v. Sonaullah. 

3. (’27) 14 AIR 1927 Cal 538 (542) : 102 Ind Cas 871 (DB), Kshetra Nath v. 
Harsukdas. 

(’18) 5 AIR 1918 Cal 411 (411) : 45 Ind Cas 986 (DB), Sakhiuddin v. Sonaullah. 
(•37) 24 AIR 1937 Mad 195 (199) : 170 Ind Cas 845 (DB), Nataraja Iyer v. 
Lakshmana Iyer. (The mortgagee parted with the title-deeds relating to the 
properties when he had sufficient reasons to think that the mortgagor required 
them for the purpose of effecting a sale of the properties — Held, there may not 
arise estoppel in the sense of S. 115, Evidence Act; but the conduct of the mort¬ 
gagee was akin to the kind of negligence contemplated by S. 78, T. P. Act.) 

(’84) 8 Mad 200 (201, 202) (DB), Mutha v. Sami. 

(’34) 21 AIR 1934 Mad 302 (302) : 148 Ind Cas 612 (DB), Sivarao v. Subbarao. 

Note 11 

1. (’36) 23 AIR 1936 Cal 283 (284) : 63 Cal 880 : 165 Ind Cas 332 (DB), Dharam 
Mohan v. Pramatha Nath. 
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12. Distinction between section 78 and latter part of Section 78 
section 93. — One A deposited title-deeds of certain lands with Bank Notes 12-13 
B in 1910 as security for advances made to him by Bank B from time 

to time; but no maximum was expressed to be secured by the mortgage 
by deposit of title-deeds. In 1914 A executed a registered mortgage on 
the same property in favour of C. C, however, did not inquire about the 
title-deeds when he took his mortgage. After the mortgage in favour 
of C, B made further advances to A; but did not make any search in 
the registration office to see whether the property was mortgaged in the 
interval to anybody else. The question for determination was whether 
Bank B could claim priority in respect of the advances made to A after 
the execution of the registered mortgage in favour of C. It was held, 
by their Lordships of the Privy Council, 1 that S. 78 had no application 
to the case, as the further advances could not be said to have been 
induced by any act on the part of c. 

13. Law in the Punjab.— The Transfer of Property Act is uot 
in force in the Punjab. But the principle enumerated in this section is 
applicable to cases arising in that province. 1 


79. If a mortgage made to secure future Section 79 
Mortgage to secure advances, the performance of an 
uncertain amount when engagement or the balance of a 

F running account, expresses the 

maximum to be secured thereby, a subsequent mort¬ 
gage of the same property shall, if made with notice 
of the prior mortgage, be postponed to the prior 
mortgage in respect of all advances or debits not 
exceeding the maximum, though made or allowed 
with notice of the subsequent mortgage. 

Illustration. 

A mortgages Sultaupur to his bankers, B.&Co., to secure the balance of his 
account with them to the extent of Rs. 10,000. A then mortgages Sultanpnr to 
C, to secure Rs. 10,000, C having notice of the mortgage to B. <fc Co., and C 
gives notice to B. & Co., of t>e second mortgage. At the date of the second 

(’34) 21 AIR 1934 Nag 29 (30) : 30 Nag L R 196 : 154 Ind Cas 904, Rangappa v. 

Imamuadin. 

(’29) 16 Am 1929 Rang 298 (300): 123 Ind Cas 141, Ba Hlaing v. Sit Hauk. 

(’33) 20 AIR 1933 All 299 (301) : 146 Ind Cas 488 (DB), Ratan Lai v. Mukandi 
Lai. 

Note 12 

1. (’23) 10 AIR 1923 P C 211 (217) : 51 Cal 86 : 1 Rang 637 : 50 Ind App 283: 76 
Ind Cas 910 (PC), Imperial Bank v. U Rai G. T. <£ Co. (On appeal from A I R 
1918 Low Bur 44.) 

Note 13 

,VJx 40) 27 *** 1940 Lah 269 ( 272 ) : 190 I.C. 599, Qhulam Fatima v. Gopal Devi. 

1 1936 Lab 887(888> 889 ) 5 160 1.0.107 (DB). Ram Das v. Ralia Ram. 

( 40) 27 Am 1940 Lah 308 (808, 309), Benarsi Das v. Moti Ram. 

(’30) 17 AIR 1930 Lah 920 (927) : 11 Lah 564 : 129 Ind Cas 21 (DB) Ralli 
Brothers v. Punjab National Bank Ltd. 

(’29) 16 Am 1929 Lah 314 (314) : 118 Ind Cas 655, Mahesh Das v. Daulat flam. 
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Note 1 


\ 


mortgage, the balance due to B. & Co. does not exceed Rs. 5,000. B. & Co. 
subsequently advance to A sums making the balance of the account against him 
exceed the sum of Rs. 10.000. B. & Co. are entitled, to the extent of Rs. 10,000, 
to priority over C. 


Synopsis 


1. English and Indian law 
tacking compared. 


2. Scope of the section. 

3. “To secure future advances.” 

4. “ The performance of an engage¬ 

ment. ” 

5. “ Expresses the maximum to be 

secured thereby. ” 


6. “ In respect of all advances.” 

7. “ Not exceeding the maximum. ” 

8. Notice. 

9. Charge. 

10. Further advance made after sale 
of equity of redemption. 


1. English and Indian law of tacking compared. — Before 
the passing of the English Law of Property Act in the year 1925 the 
English law as to tacking was as follows 1 : 

(l) The mortgagee of a legal estate could tack on to his mortgage 
any further advances made by him provided he had no notice 
of the other mortgages when he made the advance. 

(-) A subsequent equitable mortgagee could acquire the legal 
estate of the prior mortgagee and tack on his equitable 
mortgage to the legal mortgage provided that, at the time of 
advancing money on his equitable mortgage, he had no notice 
of the other mortgages. 

Under the Law of Property Act, I925 la a prior mortgagee, whether 
legal or equitable, can, by tacking, gain priority over subsequent 
mortgages in respect of further advances only — 

(1) if an arrangement has been made to that effect with the 

subsequent mortgagees; or 

(2) if he had no notice of the subsequent mortgages at the time 

when he made the further advance; oi¬ 
ls) if he is bound under the terms of the mortgage to make further 
advances whether he has notice or not of the subsequent 
mortgages. 

The right of a subsequent encumbrancer tp tack on his own mortgage 
to a prior mortgage by acquiring the legal estate of the prior mortgagee 
and thus to gam priority over the intermediate incumbrances, has been 
abolished. 2 


In this country, it was held as early as the year 18G9, that the 
principle of the English law of mortgage enabling a mortgagee to tack 
on to his mortgage any further liability of the mortgagor to him was 


Section 79 — Note 1 

1. (1869) L R 8 Eq 155 (160) : 38 L J Ch 454 : 20 L T 601, Daun v. City of 
London Brewery Co. 

See Williams and Eastwood, Principles of the Latv of Real Property, 1933 
Edn., pages 324 to 327. 

Also see Topham, Neiv Law of Property, 4th Edn., 1932, pages 302 to 304. 
la. 15 Geo. V, Ch. 20, Section 94. ,.m 

2. See Sub-section (3) to S. 94 of the Law of Property Act, 1925. 
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not recognised in India. 3 When the Transfer of Property Act was passed 
in the year 1882, S. 80 (now s. 93) expressly provided that there shall 
be no tacking by a subsequent mortgagee paying off a prior mortgage. 
As to the tacking of further advances made by a prior mortgagee, the 
same, section also provided that there shall be no such tacking except 
in the case specified in this section, namely where the prior mortgage 
fixes a maximum to be specified thereby and the subsequent mortgagee 
advances money with notice of the prior mortgage. 

It will thus be seen that while under the English law, a further 
advance by a prior mortgagee can, in certain circumstances, be tacked 
on to the mortgage independently of any question whether the prior 
mortgage expresses a maximum to be advanced or whether the 
subsequent mortgagee has notice of the terms of the prior mortgage, 
a further advance by a prior mortgagee cannot, under this Act, be tacked 
on to the mortgage, unless the mortgage expresses a maximum to be 
advanced, and unless the subsequent mortgagee had, at the time of his 
mortgage, notice of the prior mortgage. 


2. Scope of the section.—It is a general principle of law that 
where the equities are equal, the first in time shall prevail qui prior est 
tempore , potior est jure. 1 This rule has been enacted in S. 48 with 
reference to transfer of property in general terms. It provides that 
where a person purports to create by transfer, at different times, rights 
in or over the same immovable property and such rights cannot all 
exist or be exercised to their full extent together, each later created 
right shall in the absence of a special contract or reservation binding the 
earlier transferee, be subject to the rights previously created. The same 
general rule is recognised by S. 93 which provides negatively that a 
mortgagee making a subsequent advance to the mortgagor whether with 
or without notice of an intermediate mortgage shall not thereby acquire 
any priority in respect of his security for such subsequent advance. But 
this is made subject to the rule laid down in this section. 2 This section 
is thus an exception to the general rule stated above 3 and enables a prior 
mortgagee to tack on to his mortgage a further advance made by him 
and thus gain priority over an intermediate incumbrance_ 

(l) if the prior mortgage is one made to secure future advance, 
the performance of an engagement or the balance of a running 
_ account and expres ses the maximum to be secured thereby, and 

ll . Suth W R 310 (310) : 2 Bong L R App 45a (DB), Odor/ Chum liana 
v. Bhujohury Janah. 

< 70) 14 Suth W R 491 (492) (DB), Gourtiarain v. Brojanath Koondoo. 

[See also (’83) 7 Bom 526 (529) (DB), Narayan Vtnhoba v. Pandurang Kamat . 

(Case arising before Transfer of Property Act.)] 


Note 2 

1. “He who is first in jjoint of time is more powerful in law.” 

2. (12) 17 Ind Cas 927 (929) (DB) (Cal), Dalip Narayan Singh v. Chait Narair\ 
o%ngh, 

S. ('20)7 Am mo p a« 251 (254) : 58 Ind Cas 189 (DB), Baijnath Genka v 
Daleep Nafam. 

(’12) 17 Ina Cas 927 (929) (DB)(Cal), Dalip Narayan Singh v. Chait Narain Singh. 
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Section 79 (2) if the subsequent incumbrancer has notice of the prior 

Notes 2-4 mortgage. 4 

The section has been based on the dissenting judgment of Lord 
Cranworth in Hopkinson v. Bolt , 5 where his Lordship observed as 
follows: 

“Mortgages are but contracts; and when once the rights of parties 
under them are defined and understood, it is impossible to say that 
any rule regulating their priority is unjust. If the law is once laid 
down and understood, that a person advancing money on a second 
mortgage, with notice of a prior mortgage covering future as well 
as present debts, will be postponed to the first mortgagee, to the 
whole extent covered or capable of being covered by the prior 
security, he has nothing to complain of. He is aware, when he 
advances his money, of the imperfect nature of his security and 
acts at his peril.” 

3. “To secure future advances.’’ — Section 58, clause (a> 
provides that a mortgage may be made to secure a loan advanced or 
to be advanced or an existing or future debt. Where a future advance is 
made it attaches itself as it were, to the mortgage so as to put it in the 
same position as if it had been made when the mortgage was originally 
created. 1 

In a mortgage made to secure future advances, the consideration 
is expressly agreed to be paid, either in whole or in part in future. 
Such a mortgage is essentially different from one where the consideration 
though payable immediately is in fact paid in future. The words “future 
advances” are general and will include all advances made in pursuance 
of the mortgage contract at any time. It is not necessary that the 
parties should specify the time when the advances are to be made at 
the time of the mortgage. 

4. “The performance of an engagement.’’ —Section 58, 
cl. (a) provides that a mortgage can be made for the purpose of securing 
the “performance of an engagement which may give rise to a pecuniary 
liability.” 

A partition deed provided that the common family debts should 
l>e discharged by the respective sharers to whom they fell as per 
schedule of the deed, and that if any sharer failed to discharge the 

4. (’12) 17 Ind Cas 931 (932) (DB) (Cal), Dalip Narayan Singh v. Chait Narain 
Singh. 

(’21) 8 AIR 1921 Mad 459 (460) : 70 Ind Cas 362 (DB), Sesha Iyer v. Srinivasa 

Ayyar. 

(’12) 17 Ind Cas 927 (930) (DB) (Cal), Dalip Narayan Singh v. Chait Narain 
Singh. 

(’20) 7 AIR 1920 Pat 251 (254) : 58 Ind Cas 489 (DB), Baijnath Ooenka v. Dalcep 
Narain. (Obiter.) 

5. (1861) 9 H L C 514 (539, 540) : 11 E R 829 : 9 W R (Eng) 900 : 34 L J Clx 
468 : 5 L T 90 (94). 

Note 3 

1. (1861) 9 H L C 514 (543) : 11 E R 829 : 5 L T 90 (95) : 9 W R (Eng) 900 : 34 
L J Ch 468, Hopkinson v. Roll. (Per Lord Cranworth.) 
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debts falling to his share, his properties should l>e liable for such debts 
and for the losses that might happen to the family. It was held that 
the provision was a mortgage for securing the performance of an 
engagement within the meaning of this section. 1 


Section 79 
Notes 4-5 


5. “Expresses the maximum to be secured thereby.”— 
The section has no application unless the prior mortgage expresses a 
maximum amount up to which the advances are to be made. 1 In The 
Imperial Bank v. U Bai Gyatv Thu d Co., 2 it was observed by their 
Lordships of the Privy Council, “the words of S.79 mean that the 
mortgage there referred to must express a maximum. The words ‘to 
secure further advances, etc.,’ denominate the different classes of 
mortgages, but to bring them under S. 79 they must have the common 
feature of a maximum expressed.” It is not, however, necessary that a 
definite figure should be expressly mentioned as the maximum to be 
secured by the mortgage. It is sufficient if the maximum is expressed in 
such terms that the definite figure can be determined when required. 
A took a lease from B for a period of nine years on 14th June 1900 for 
a certain annual rental. As security for the payment of the annual rent 
and interest on defaulted instalments A mortgaged his immovable 
property to B on the same date. Subsequently, A mortgaged the same 
property to C on 12th October 1900. In a suit brought by B on his 
mortgage the question for determination was whether the mortgage to 
him expressed the maximum to be secured thereby within the meaning 
of this section. It was held that the aggregate rent payable under the 
lease could be determined by a simple arithmetical calculation and that 
on the principle that "that is certain which can be made certain" the 
mortgage did express the maximum to be secured by it. 3 In the under¬ 
mentioned case 4 a partition deed between brothers A and B provided 
as follows : ‘The common family debts should be discharged by the 
respective sharers to whom they fell, as per schedule of the document, 
and that, if any sharer failed to discharge accordingly, such sharer’s 
properties should be liable for such debts and for the losses that might 
happen to the family.’ It was held that the document read with the 
schedule specified the maximum secured by the document and that the 
reference to losses would not impair the adequacy of the specification of 
the maximum. 


Note 4 

1. (’21) 8 AIR 1921 Mad 459 (460): 70I.C.362(DB), Sesha lyery. Srinivasa Ayyar . 

Note 5 

1. (’38) 25 AIR 1938 All 473 (476): 177 Ind Cas 219 (DB). Allahabad Bank Ltd. 
v. Benares Bank Ltd. 

2. (’23) 10 AIR 1923 P C 211 (215) : 51 Cal 86 : 1 Rang 637 : 50 Ind App 283 : 76 
Ind Cas 910 (PC). 

3. (’12) 17 Ind Cas 931 (932) (DB) (Cal), Dalip Narayan Singh y.Chait Narayan 
Singh. 

[See also (’31) 18 AIR 1931 Pat 33 (36) : 9 Pat 816 : 130 Ind Cas 168 (DB), 
Brijmohan Singh v. Dukhan Singh.) 

4 . (’21) 8 AIR 1921 Mad 459 (460, 461) : 70 Ind Cas 362 (DB), Sesha Iyer v. 
Srinivasa Ayyar. 
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6. In respect of all advances.” — Section u3 provides that 
“except in the case provided for by S. 79, no mortgagee making a 
subsequent advance to the mortgagor .... shall thereby acquire any 
priority in respect of his security for such subsequent advance.” In The 
Imperial Bank of India v. U Bai Gyaw Thu d Co.,' their Lordships 
of the Privy Council held that the word “subsequent” in that section, 
must, from the context, be taken to mean subsequent to the intermediate 
mortgage and that an advance when made after another mortgage is 
granted becomes a “subsequent advance.” The words “in respect of all 
advances” in this section must be construed in view of s. 93, and the 
word “advance” must be understood as meaning a “subsequent advance” 
as explained above. It has accordingly been held that this section has 
been enacted with a view to protect a prior mortgagee by giving him 
priority over a subsequent mortgage with respect to advances made to 
him after the subsequent mortgage and that it lias no application where 
no advances are made by the prior mortgagee after the creation of the 
subsequent mortgage. 2 Where, therefore, a mortgagee under a mortgage 
to secure future advances, sues merely in respect of advances made 
previous to a subsequent mortgage, this section will have no application 
to the case; 3 the matter would be governed by the general rule of 
priority enacted in S. 48 and the plaintiff would be entitled to recover 
the amount so advanced in priority to the subsequent mortgagee. A 
made on 27-3-19-25 a mortgage, by deposit of title-deeds, with B to secure 
advances “up to the limit of Rs. 1,25,000 together with interest.” On 
20-12-192G, A made a subsequent mortgage in favour of c. B sued on his 
mortgage for the advances made by him before 20-12-26 amounting to 
Rs. 1,25,000 and interest thereon. It was held that s. 79 had no application 
as no advances were made after the subsequent mortgage and that B 
was entitled to recover as claimed not only the principal but also the 
interest. 4 

7. “Not exceeding the maximum.” — Under this section, 
the subsequent mortgage will be postponed to the prior mortgage only 
in respect of advances or debits not exceeding the maximum expressed 
by the prior mortgage. 1 If the advances made by the prior mortgagee 

Note 6 

1. ( 23) 10 AIR 1923 P C 211 (215) : 51 Cal 86 : 1 Rang 637 : 50 Ind App283 : 76 
Inti Cas 910 (PC). 

2. (’38) 25 AIR 1938 All 473 (476) : 177 Inti Cas 219 (DB), Allahabad Bank Ltd. 
v. Benares Bank Ltd. 

(’20) 7 AIR 1920 Pat 251 (254) : 58 Inti Cas 489 (DB), Baijnath Gocnka v. Daleep 
Narain. 

3. (’20) 7 AIR 1920 Pat 251 (254) : 58 Inti Cas 489 (DB), Baijnath Goenka v. 
Daleep Narain. 

4. (’38) 25 AIR 1938 All 473 (476) : 177 Inti Cas 219 (DB), Allahabad Bank Ltd. 
v. Benares Bank Ltd. 

Note 7 

1. (’12) 17 Inti Cas 927 (929, 930) (DB) (Cal), Dahp Narai/an Singh v. Chait. 
Narain Singh. 

(’20) 7 AIR 1920 Pat 251 (254) :58 Ind Cas 489 (DB), Baijnath Goenka v. Daleep 
Narain. 
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after the subsequent mortgage exceed the maximum expressed by the 
prior mortgage the advances exceeding the maximum will not have 
priority over the subsequent mortgage. 

8 . Notice. — Unlike the English law, the question whether the 
prior mortgagee has or has not notice of the subsequent mortgage, 
when he makes the further advance, is immaterial under this section. 
The material question is whether the subsequent mortgagee has notice 
of the prior mortgage at the date of the subsequent mortgage. 

Section 3 provides that “a person is said to have notice of a fact 
when he actually knows that fact or when, but for wilful abstention 
from an inquiry or search which he ought to have made, or gross 
negligence, he would have known it.” It was held by the Privy Council 
in the undermentioned case 1 that if a mortgagee taking a mortgage in 
a place where he knows that mortgages by deposit of title-deeds are 
legal and usual, does not ascertain whether the title-deeds were already 
pledged, his failure to so ascertain is such abstention from an inquiry 
which he ought to have made or such negligence as to infer notice in 
terms of section 3. 

Where a mortgage for future advances was executed on *28-9-1930, 
and registered on 11-10-1930, and a subsequent mortgage was executed 
on 12-10-1930 and registered the same day, it was held that it could not 
be said except from evidence aliunde, that the subsequent mortgagee 
could have, when the mortgagor negotiated for the loan, discovered by 
the most diligent search in the Registrar’s office, the fact of the prior 
mortgage and cannot therefore be said to have had notice. 2 The 
decision was before the amendment of S. 3 by the addition of the 
explanation thereto which provides that a person acquiring any interest 
in property will be deemed to have notice of any prior transaction with 
reference to that property which is required by law to be registered, 
from the date of the registration. It is conceived that the decision 
would be different under the present law. 

9. Charge -In Sesha Iyer v. Sritiivasa, 1 the High Court of 

Madras applied this section to the case of a charge created by a 
partition deed executed between bi-others. See Notes on section 100. 

10, Further advance made after sale of equity of 
redemption. — This section deals only with the postponement of the 
rights of a subsequent mortgagee in respect of advances made after the 
subsequent mortgage but in pursuance of a maximum fixed in the prior 
mortgage. It has no application of any kind where a mortgagee 
advances amounts to the mortgagor after the equity of redemption has 
passed into the hands of a purchaser of the mortgagor’s rights. Thus, 


Note 8 

1. (’23) 10 AIR 1923 P C 211 (216) : 51 Cal 86 : 1 Rang 63? : 50 Ind App 283: 76 
Ind Cas 910 (PC), Imperial Bank v. U Rai Gyato Thu <£ Co. 

2. (’12) 17 Ind Cas 927 (930) (DB) (Cal), Dalip Narayan Singh v. C/mit A T arain 
Singh. 

Note 9 

1. (’21) 8 AIR 1921 Mad 459 (401): 70 Ind Cas 362 (DB). 
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Section 79 
Note 10 


Section 80 


Section 81 


if A is the mortgagee and B the mortgagor, and B himself sells away his 
equity of redemption, or his equity of redemption is sold in court 
auction to C, and then A makes a further advance to B, he cannot get 
any priority or other right in respect of advance as against C, 1 unless 
the conduct of C were such as to operate as an estoppel. 2 

80 . [Tacking abolished.] Repealed by S. 41 of 
the Transfer of Property (Amendment) Act , 1929 
(XX of 1929). 

In their Report the Special Committee observe : “As the principle 
of ‘tacking’ is akin to subrogation, we propose to number Section 80 as 
Section 93, so as to place it after the section which refers to subro¬ 
gation.” The old section SO ran as follows : 

"SO. No mortgagee paying oil a prior mortgage, whether with or without 
notice of an intermediate mortgage, shall thereby acquire any priority in 
respect of his original security. And except in the case provided for by S. 79, 
no mortgagee making a subsequent advance to the mortgagor, whether with 
or without notice of an intermediate mortgage, shall thereby acquire any 
priority in respect of his security for such subsequent advance.” 


Marshalling and Contribution . 

‘L81. If the owner of two or more properties 
Marshalling securities, mortgages them to one person and 
then mortgages one or more of the properties to 
another person, the subsequent mortgagee is, in the 
absence of a contract to the contrary, entitled to have 
the prior mortgage-debt satisfied out of the property 
or properties not mortgaged to him, so far as the 
same will extend, but not so as to prejudice the rights 
of the prior mortgagee or of any other person who 
has for consideration acquired an interest in any of 
the properties.] 

a. Section 81 was substituted for the original section by Section 42 of the 

Transfer of Property (Amendment) Act, 1929 (XX of 1929), 

The old section was as follows : 

‘‘If the owner of two properties mortgages them both to one person 
and then mortgages one of the properties to another person who has not notice 
of the former mortgage, the second mortgagee is, in the absence of a contract 
to the contrary, entitled to have the debt of the first mortgagee satisfied out of 
the property not mortgaged to the second mortgagee, so far as such property 
will extend, but not so as to prejudice the rights of the first mortgagee or of 
any other person having acquired for valuable consideration an interest in 

either property.” 

Note 10 

1. (’09) 3 Ind Cas 44 (45) (DB) (All), Nauraiuj Lai v. Partap. 

(’01) 23 All 429 (431) : 1901 All W N 121 (DB), Bhagiuan Das v. Sham Das. 

2. (’88) 12 Bom 33 (35, 36) (DB), Govindrao v. Ravji. 
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Synopsis 


1. Doctrine of marshalling. See Notes 

1 and 2 on S. 56. 

2. Against whom right of marshal¬ 

ling is available. 

3. Marshalling distinguished from 

equitable rule of apportionment. 

4. “ Two or more properties.” See 

Note 5 on Section 56. 

5. “Mortgages” them to one 

person. 

6. “Then mortgages one or more 

of the properties to another 
person.” 

7. “Subsequent mortgagee.” 


8. Right is available to purchaser 

in execution or decree on 
second mortgage. 

9. “In the absence oi a contract 

to the contrary.” See Note 8 on 
Section 56. 

10. “So far as the same will extend." 

11. But not so as to prejudice the 

rights of the prior mortgagee. 

12. “ Or of any person who has for 

consideration acquired an in¬ 
terest in any of the properties.” 
See Note 2 on this section and 
Note 14 on Section 56. 

13. Effect of notice of prior mort¬ 

gage. 


Other Topics (miscellaneous) 
Essentials for the applicability of the 


right of marshalling. 

There must be common debtor. See 
Note 6. 

Two funds must be on the same 
footing. See Note 5. 

Right of marshalling is independent of 
notice. See Note 13. 


Section not applicable to hypothecation 
of moveable property. See Note 5. 

Who cannot claim right under the 
section. 

Attaching creditor. See Note 6. 
Lessee. See Note 6. 


Section 81 
Notes 1-2 


1, Doctrine of marshalling.—See Notes 1 and 2 on section 56. 

2. Against whom right of marshalling is available. — 

As has been seen in Note 1 on s. 56 a right of marshalling is a right 
which a person who has one fund out of which to satisfy his demands 
has to compel the person who has that .fund and another out of which 
to satisfy his demands, to resort to the other fund first. Iu other words, 

a right of marshalling by a subsequent incumbrancer is enforceable not • 

only against the mortgagor but also against the prior incumbrancer . 

In the undermentioned case 1 it was observed by Sreenivasa Iyengar, J., 
that the right of the subsequent mortgagee under this section is 
enforceable only against the mortgagor and not against the mortgagee. 

It is submitted that this view is against the very principle underlying 
the doctrine of marshalling and is not correct. 

But the right is not enforceable against any person other than the 
mortgagor and the prior mortgagee. 2 Suppose x and y are mortgaged 
to A and x is subsequently mortgaged to B and y is mortgaged or sold 
to 0 for valuable consideration. B has no equity to throw the whole of 
A’s mortgage on C’s estate and so destroy C’s security. 3 If B were to 
compel A to proceed against y first, it would prejudice C. and this 
cannot be allowed under this section, for the right of marshalling cannot 
be exercised so as to prejudice the rights of any person who has for 

Section 81 — Note 2 

1. (’28) 16 AIR 1928 Mad 500 (502): 61 Mad 648: 110 Ind Cas 54 (DB), Thanmul 
Sowcar v. Nathu Ram ado ss. 

2. (1001) 49 W R (Eng) 236 (236) : 83 L T 600 (501), Baglxoni v. GavaUi. 

3. (1855) 62 E R 741 (743): 20 Beav 614 : 24 L J Ch 782 : 109 R R 556, Gibson 
v. Seagrim. (Per Bomilly, M. R.) 
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Notes 2-4 


consideration acquired any interest in any of the properties. It has 
consequently been held in the undermentioned cases* that as between 
the transferees of the different items of the mortgaged properties there 
is no right of marshalling. A contrary view has been expressed, however, 
by the Rangoon High Court in the case noted below, 5 that where M 
mortgages first, properties x and y to R, then sells x to K and 
subsequently mortgages y to L, L can exercise the right of marshalling 
so as to compel R to proceed against K’s property first. It is submitted 
that this view is not correct. Their Lordships observed that this course 
would not prejudice the mortyagee , but they have failed to note that 
such a course would prejudice a person (k) who has for consideration 
acquired an interest in the properties, and could not be allowed under 
the terms of the section. 


3. Marshalling distinguished from equitable rule of 
apportionment. — It has been seen in Note -2 that the right of 
marshalling cannot be exercised against any person other than the 
mortgagor and the prior mortgagee. It is not available against another 
mortgagee of the other property. In such a case, however, the debt is 
to be apportioned according to the value of the two properties. 1 It has 
been held in the undermentioned case 2 that this is in accordance with 
the equitable rule of rateable apportionment, which prevails in England, 
and which is applicable in this country as being in accordance with 
justice, equity and good conscience. The right given by that rule is to 
have the equity of redemption of two mortgaged properties jointly 
mortgaged to A, rateably apportioned as between puisne mortgagees. 
This right, according to the said decision, is not strictly one of contribu¬ 
tion, inasmuch as a right of contribution is a right given to a mortgagor 
and the right of rateable apportionment is a right of one subsequent 
mortgagee of one item of certain mortgaged properties against a 
subsequent mortgagee of another item of such properties. 

4. “ Two or more properties.”— See Note 5 on Section 56. 


4. (1642) 62 E R 944 (944) : 1 Y & C Ch 401 : 11 L J Ch 228 : 57 R R 401, 
Barnes v Racaster. 

(’31) 16 AIR 1931 Mad 199 (200) : 54 Mad 59: 129 Ind Cas 655 (DB), Unnamalai 
Ammal v. Gopalasicami Chetti. (Second mortgagee has no right against subse¬ 
quent purchaser.) 

(’97-98) 2 Cal W N 397 (402) (DB), Satis Chunder v. Gopal Chunder. (Second 
mortgagee has no right as against later mortgagee.) 

(1893) 62 L J Ch 804 (813) : (1893) 2 Ch 54 (72, 73) : 68 L T 390, Flint v. 
Howard. 

(’32) 19 AIR 1932 Mad 196 (198) : 135 Ind Cas 316, Official Assign, Madras v. 
Byramshaw. 

(1869) 17 W R (Eng) 355 (356), Wellesley v. LordMornington. (Barnesv. Racaster 
62 E R 944 followed.) 

5. (’37) 24 AIR 1937 Rang 220 (223) : 171 Ind Cas 168 : 1937 Rang L R 13 (DB), 
S. y. V. R. Chettyar Firm v. K. Y. A. Chettyar Firm. 

Note 3 

1. See the cases cited under Note 2. 

2. (’32) 19 AIR 1932 Mad 196 (197) : 135 Ind Cas 316, Official Assignee, Madras 
v. Byramshaw. 
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5. “Mortgages” them to one person. — A “mortgage” is 
the transfer of an interest in specific immovable property. 1 This section, 
therefore, applies only to mortgages of immovable property and not to 
hypothecation of moveable property. 2 The section cannot also apply to 
cases where the prior mortgage is of both immovable and moveable 
properties. 3 The reason is that the doctrine of marshalling can be 
applied only to “two funds standing upon an equal footing”* and it 
cannot be said that a security of moveable property is on the same 
footing as a security of immovable property, inasmuch as the rights 
and liabilities of a mortgagee of immovable property are not the same as 
those of a person to whom moveable properties have been hypothecated. 5 

See also Note 6 on section 56. 

6. “Then mortgages one or more of the properties to 
another person.” — The doctrine of marshalling applies only when 
the contending creditors are creditors of the same person. When A and 
B execute a mortgage of properties x and y in favour of C and then A 
alone executes a mortgage of property y in favour of D, the doctrine of 
marshalling cannot be applied and D cannot compel C to proceed first 
against property a;. 1 As observed by the Special Committee in their 
Report “It is well established that in order that the doctrine of 
‘marshalling’ can be applied there must be two funds or securities both 
originally the property of the same owner and the debts must be the 
debts of the same person.” 

Again, the person claimiug the right under this section mast be a 
subsequent mortgagee. An attaching creditor 2 or a lessee 3 of the property 
cannot claim any right of marshalling. 

7. “Subsequent mortgagee.” — The old section gave a right 
of marshalling only to a second mortgagee and not to mortgagees 
subsequent to the second mortgagee. The present section is wider in 
that it applies to all subsequent mortgagees. 

A subsequent mortgagee does not cease to be so, for the purposes of 
this section by reason merely of the fact that he purchases the equity of 

Note 5 

1. See-Section 58. 

2. (’36) 23 AIR 1936 Rang 266 (267) : 14 Rang 198 : 163 Iud Caa 444 (DB), 
Subbiah Naidu v. Ram Sab ad. 

3. ('36) 23 AIR 1936 Rang 266 (267): 14 Rang 198 : 163 Ind Cas 444 (DB), 
Subbiah Naidu v. Ram Sabad. 

4. (1886) 30 Ch D 192 (199) : 53 L T 737, Webb v. Smith. 

5. (’36) 23 AIR 1936 Rang 266 (267) : 14 Rang 198 : 163 Ind Cas 444 (DB), 
Suttiuh Naidu v. Ram Sabad. 

Note 6 

1. (1811) 34 E R 199 (201): 17 Ves 514 : 11 R R 122, Ex parte Kendall. 

('17) 4 AIR 1917 Mad 372 (372): 34 Ind Cas 338 (DB), Ramaswamu Ghettv v. 
Madura Mills Co., Ltd. 

(’89) 12 Mad 255 (259) (DB), Oopala v. Saminathayyan. 

2. (’81) 6 Cal 142(148) : 7 Cal L R 396{DB), Kristodass Kundoo v. Ramkant Roy . 

3. (’26) 18 AIR 1926 Cal 525 (527) : 94 Ind Cas 786 (DB), H. V. Low Co. v. 
Easarimull. 
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Notes 7-9 


redemption in the property mortgaged to him. 1 In the undermentioned 
case, 2 a second mortgagee of properties a and b which were included 
along with properties c and d in a prior mortgage, purchased a and b, 
in execution of the decree obtained by him on his mortgage. Later on 
he obtained, by purchase, the interest of the first mortgagee and obtained 
a decree on the first mortgage. He then claimed to sell the items c and 
d first for the realisation of the mortgage.money. It was held that he 
was entitled to do so. The learned Judge observed : 

“The plaintiff, as a subsequent mortgagee, before his purchase 
of the prior mortgage bond, was entitled to compel the sale of the 
properties not included in the subsequent mortgage before the sale 
of the mortgaged properties included in the second mortgage and 
when he purchases the rights of the prior mortgagee, he does not 
lose his rights to have the properties which he purchased in 
execution of the second mortgage decree excluded from the sale in 
execution of the first mortgage in the first instance. This is in 
accordance with the terms of S. 81 of the Transfer of Property Act. 
It must be so, since the plaintiff has acquired the rights of prior 
mortgagee.” 

8. Right is available to purchaser in execution of decree 
on second mortgage. — In Inderdawan Pershad v. Gobind Lall 
Chowdhry 1 it was held by the Calcutta High Court that a purchaser at 
a sale in execution of the second mortgage, purchases not only the right 
of the mortgagor, but all the rights of the mortgagee acquired up to 
the sale, including the right of marshalling which the second mortgagee 
might have had, and that such purchaser could exercise the right of 
marshalling under this section. This view has been followed in the 
undermentioned cases, 2 the Patna High Court observing 3 that the right 
of marshalling “continues so long as the properties mortgaged to the 
second mortgagee are available to be sold in execution of a prior 
mortgage.” 

9. “In the absence of a contract to the contrary.” —See Note 8 on 

Section 5G. 


Note 7 

1. (’24) 11 AIR 1924 Rat 459 (463) :78 Ind Cas 796: 3 Pat 522 (DB), Rajkeshtoar 
Prasad Narain Singh v. Md. Rhalil-ul-Rahman. 

(’30) 17 AIR 1930 Mad 178 (180): 125 Ind Cas 66, Venkayya v. Venkataramayya. 
(’37) 24 AIR 1937 Rang 220 (223) : 171 Ind Cas 168 : 1937 Rang L R 13 (DB), 
S. N. V. R. Chettyar Finn v. K. Y. A. Chettyar Firm. 

2. (’37) 42 Cal W N 502 (504), Madhusudhan v. Jogesh. 

Note 8 

1. (’96) 23 Cal 790 (794) (DB). 

2. (’24) 11 AIR 1924 Pat 459 (463, 464) : 78 Ind Cas 796 : 3 Pat 522 (DB), Raj- 
keshwar Prasad Narain Singh v. Md. Khalil-ul-Rahman. 

(’37) 42 Cal W N 502 (504), Madhusudhan v. Jogesh. 

(*30) 17 AIR 1930 Mad 178 (179): 125 Ind Cas 66, Venkayya v. Venkataramayya. 
[See also (’12) 16 Ind Cas 779 (779) (DB) (Mad), Enturi Guruvayya v. M. But- 
chayya .) 

3. (’24) 11 AIR 1924 Pat 459 (463): 78 Ind Cas 796: 3 Pat 522 (DB), Rajkcshwar 
Prasad Narain Singh v. Md. Rhalil-ril-Rahman. 
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10. “So far as the same will extend.” — x had a mortgage 
over properties a, b and c. The mortgagor subsequently executed a 
second mortgage over property a. X sued on his mortgage, obtained a 
decree and in satisfaction of the decree sold properties b and c and for 
the balance still remaining due claimed to proceed against property a. 
It was held that the second mortgagee had no defence to the claim 
based on the doctrine of marshalling. 1 The mortgagee X had recovered 
his debt in the first instance from properties b and c so far as the same 
extended, and property a was clearly liable for the balance due. See 
also the undermentioned case. 2 


11. But not so as to prejudice the rights of the prior 
mortgagee. — For a full discussion, see Note 10 on section 56. 

Where the prior mortgagee of items a, b and c could not include 
in his suit on the mortgage, item c, owing to the conduct of the 
subsequent mortgagee of a and b, and, therefore, proceeded to enforce 
his mortgage only against a and b, it was held that the puisne mortgagee 
could not be allowed to claim as against the prior mortgagee that the 
latter should first proceed against c} 

12. “Or of any person who has for consideration acquired an 

interest in any of the properties.” — See Note 2 on this section 
and Note 14 on Section 56. 


13. Effect of notice of prior mortgage. — Under the old 
section a second mortgagee who had notice of the prior mortgage could 
not claim the right of marshalling given by that section. 1 This condition 


Note 10 

1. ( 11) 9 Ind Cas 725 (725) : 4 Sind L R 224 (DB), Gul Mahomed v. Lotomal. 

2. (’87) 1887 All W N 192 (192) (DB), Bliawani Prasad v. Narain Prasad. 
(Mortgage of property A stipulating that if debt not recovered from A, the mort¬ 
gagee may realize from other property B— Subsequent mortgage to another—The 
mortgagee of B cannot claim that the prior mortgagee should first proceed against 
A.) 


Note 11 

1. ('15) 2 AIR 1915 Mad 1203 (1204) : 28 Ind Cas 386 (DB), Seethikutti v. Kunhi 
Koyamutti, 


Note 13 

1. (’16) 3 A I R 1916 Lah 219 (219) : 33 Ind Cas 815 : 1916 Pun Re No. 86 (DB) 
Kishan Chand v. Ramsukh Das. 

(’24) HAIR 1924 Pat 459 (464) : 3 Pat 522 : 78 Ind Cas 796 (D B), Rajkeshwar 
Prasad Nara\n Singh v. Md. Khalil-ul-Rahman. 


(’30) 17 AIR 1930 Mad 178 (179) 
('30) 17 AIR 1930 Pat 442 (447, 
v. Kusum Eumari. 


: 125 IndXlas 66, Venkayyav.Venkataramayya. 
448) : 128 Ind Cas 133 : 10 Pat 63, Debi Prasad 


(’96) 23 Cal 790 (794) (DB), Inderdawan Pershad v. Gobind Ball. (Registration 
held not to amount to notice for the purposes of the seotion.) 

( 97-98) 2 Cal W N 397 (401) (DB), Satis Chunder v. Gopal Chunder. 

(•26) 13 AIR 1926 Pat 94 (101) (DB), Sripat Singh v. Naresh Chandra Bose. 

(’17) 4 A I R 1917 Cal 830 (831): 38 Ind Cas 542 (DB), Jamini Mohan v. Bam 
Narayan. 

(’14) 1 AIR 1914 Cal 828 (829): 41 Cal 418: 25 Ind Cas 118 (DB), Tara Prasanna 
v. Nilmoni Khan. 

(1900) 24 Mad 96 (106) : 10 Mad h Jour 383 (DB), Sesha Ayyar v. Krishna 
‘Avyangar. 
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Section 81 
Note 13 


Section 82 


•as to notice was based on the observations of Lord Hardwicke, in Lanoij 
v. Athol (Duke and Dutchess of Athol )' 1 decided in the year 1742 to 
tiie following effect: 

“ Suppose a person, who has two real estates, mortgages both to 
one jierson, and afterwards only one estate to a second mortgagee, 
who had no notice of the first ; the Court, in order to relieve the 
second mortgagee, have directed the first to take his satisfaction 
out of that estate only which is not in mortgage to the second 
mortgagee, etc.” 

Later English decisions, however, held that this condition was unneces¬ 
sary . 3 In cases not governed by this Act it was also held in this country, 
following the English law 7 that the application of the doctrine did not 
depend upon any question of notice . 4 

The section has now been amended by omitting the condition as 
to notice and bringing it in line with the English law. 


82. a [Where property subject to a mortgage 

Contribution to mort- belongs to two or more persons 
gage-debt. having distinct and separate rights 

of ownership therein, the different shares in or parts 
of such property owned by such persons are, in the 
absence of a contract to the contrary, liable to contri¬ 
bute rateably to the debt secured by the mortgage, 
and, for the purpose of determining the rate at which 
each such share or part shall contribute, the value 
thereof shall be deemed to be its value at the date of 
the mortgage after deduction of the amount of any 
other mortgage or charge to which it may have been 
subject on that date.] 

Where, of two properties belonging to the same 
owner, one is mortgaged to secure one debt and then 

(’13) 18 Inti Cas 199 (201) (DB) (Mad), Lakshmana Aiyar v. Sankaramoortliy 
Pillayar. 

(’17) 4 A I R 1917 Mad 372 (373) : 34 Ind Cas 338 (DB), Ramasicamy Chetty v. 
Madura Mills Co., Ltd. 

('26) 13 AIR 1926 Mad 1144 (1145) : 97 Ind Cas 601, Subba Aiyar v. Pichumani 
Aiyar. 

(’ll) 11 Ind Cas 989 (991) : 35 Bom 395 (DB), Subraya Venkatesh v. Ganpa 
yarayan. 

(• 37 ) 24 A I R 1937 Mad 965 (966) : 177 Ind Cas 71, Sengava Hoick v. Perumal 
Reddiar. 

2. (1742) 26 E R 668 (669) : 2 Atk 444. 

3. (1893) 2 Ch 54 (73) : 62 L J Ch 804 : 68 L T 390, Flint v. Howard. (Citing 
Gibson v. Scagrim, (1855) 20Beav614.) 

(1803) 32 E R 402 (407, 403) : 8 Ves 382 : 7 R R 86, Aldrich v. Cooper. 

4. (’94) 18 Bom 160 (171, 172) (DB), Chunilal Vitha'das v. Fulchand. 

('96) 22 Bom 304 (314) (FB), Lakhmidas Ramdas v. Jamnadas Shankarlal. 

(’02) 26 Bom 538 (543) : 4 Bom L R 253 (DB), Dina v. Nathu. 

(’95) 1695 Pun Re No. 65, p. 327 (329), Sohan Lai v. Baldeo Saliai. 
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both are mortgaged to secure another debt, and the 
former debt is paid out of the former property, each 
property is, in the absence of a contract to the 
contrary, liable to contribute rateably to the latter 
debt after deducting the amount of the former debt 
from the value of the property out of which it has 
been paid. 

Nothing in this section applies to a property 
liable under section 81 to the claim of the b [subsequent] 
mortgagee. 

a. This paragraph was substituted for the original paragraph by Section 43 of 

the Transfer of Property (Amendment) Act, 1929 (XX of 1929). The original 

paragraph ran as follows :— 

“ Where several properties, whether of one or several owners, are mortgaged 
to secure one debt, such properties are, in the absence of a contract to the 
contrary, liable to contribute rateably to the debt secured by the mortgage, 
after deducting from the value of each property the amount of any other 
incumbrance to which it is subject at the date of the mortgage.” 

b. This word was substituted for the word “second” by Section 43 of the 

Transfer of Property (Amendment) Act, 1929 (XX of 1929). 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Property.belongs to two 

or more persons having dis¬ 
tinct and separate rights of 
ownership therein.” 

4. Claim for contribution presup¬ 

poses a common and equal 
liability. 

5. Valuation should be as on the 

date of the mortgage. 

6. Rate of contribution _How 

determined. 

7. “ In the absence of a contract to 

the contrary.” 

8. "Contract to the contrary” if 

enforceable by or against 
assignees of the property. 

9. Court selling property in parti¬ 

cular order — Right of contri¬ 
bution not affected. 

10. Marshalling, an exception to the 

rule of contribution. 

11. Contribution distinguished from 

equitable rule of apportionment. 
See Note 3 on Section 81. 

12. Right of contribution is not a 

right to obtain apportionment 
in a mortgage suit. 

13. A claim for contribution is a 

charge on the property. 

14. Liability to contribute, whether 

personal. 


15. Mortgage-debt not fully dis¬ 

charged— Claim for contri¬ 
bution. 

16. Contribution arises both on 

voluntary and involuntary 
payments. 

17. Right of redeeming co-mortgagor 

to claim contribution. 

18. Effect of acquisition of a portion 

of equity of redemption by 
mortgagee. 

19. Effect of release by mortgagee 

of a portion of equity of 
redemption. 

20. Effect of negligence or laches 

on the part of the mortgagee. 

21. Contribution between life-tenant 

and reversioner. 

22. Parties to suit for contribution. 

23. Properties liable to contribute. 

24. Failure to claim contribution in 

redemption suit, whether bars 
subsequent suit for contri¬ 
bution. 

25. Plea that the plaintiff has no 

interest left in the property is 
no defence to the claim for 
contribution. 

26. Interest on contribution amount. 

27. Contribution suit is not cogniz¬ 

able by Small Cause Court. 


Section 82 
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Notes 1-2 


1. Legislative changes _The following changes were made in 

the section by S. 43 of the Transfer of Property (Amendment) Act, xx 
of 1929 : 

(1) The present first paragraph was substituted for the old first 

paragraph which ran as follows: 

“ Where several properties whether of one or several owners, 
are mortgaged to secure one debt, such properties are, 
in the absence of a contract to the contrary, liable to 
contribute rateably to the debt secured by the mortgage, 
after deducting from the value of each property the 
amount of any other incumbrance to which it is subject 
at the date of the mortgage.” 

(2) In the last paragraph of the section the word ‘subsequent’ was 

substituted for the word ‘second’ before the word ‘mortgagee.’ 
See Note 7 on s. Si. 

The amendment is not, however, retrospective in its effect and 
therefore, does not govern the cases arising before the amendment. 1 

2. Scope of the section. — The section is based upon what is 
known as the doctrine of contribution in English law. As stated in 
Fisher on Mortgages, that doctrine and the doctrine of marshalling rest 
upon the principle that a fund which is equally liable with another to 
pay the debt, shall not escape because the creditor has been paid out of 
that other fund alone. 1 The doctrine of contribution has been stated by 
Mr. Justice Story as resting upon the principle enunciated by the maxim 
'qui sentit commodum, sent ire debet et onus' (he who receives the 

Section 82 — Note 1 

1. (’32) 19 AIR 1932 P C 74 (75) : 54 All 199 : 59 Ind App 106 : 136 Ind Cas 751 
(PC), Faqir Chand v. Aziz Ahmad. 

Note 2 

1. Fisher and Lightwood, “ Law of mortgage" 7th Edn. (1931) page 567. 

[See also (’97) 19 All 545 (548) : 1897 All W N 168 (DB), Hari Raj Singh v. 
Ahmad-ud-din Khan. 

(’ll) 11 Ind Cas 145 (149): 33 All 708 (FB), Bhagwan Das v. Karam Hussain. 
(’09) 1 Ind Cas 5 (6) : 31 All 65 (DB), Muhammad Yahya v. Rashiduddin. 

(’01) 23 All 355 (359) : 1901 All W N 101 (DB), Shanta Chandar v. Nain Sukh. 
(’42) 29 AIR 1942 Mad 44 (46) : 201 Ind Cas 612 (DB), Arunagiri v. Radha- 
krishna.] 


Other Topics 

Amendments to section, whether retros¬ 
pective. See Note 1. 

Ascertainment of value of properties. 
See Notes 5 and 6. 

Deduction of incumbrance. See Note 6. 

Doctrine of contribution. See Note 2. 

Does contribution imply payment of the 
whole debt. See Note 15. 

Essential conditions for a claim of con¬ 
tribution — 

Common fund essential. See Note 4. 

Equities should be equal. See Note 4. 


( miscellaneous) 

Mortgagee purchasing share in equity of 
redemption liable to contribution. See 
Note 18. 

Obligation to contribute not personal. 
See Note 14. 

Right of contribution is subject to right 
of marshalling. See Note 10. 

Right of contribution against whom 
avails. See Note 14. 

Rule not applicable to mortgagee but 
applies only to mortgagors inter se. 
See Note 12. 
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advantage ought to suffer the burden). He observes: 

“ The claim certainly has its foundation in the clearest principles 
of natural justice; for, as all are equally bound and are equally 
relieved, it seems but just that in such a case all should contribute 
in proportion towards a benefit obtained by all, upon the maxim, 
'qui sentit commodum, sentire debet et onus* And the doctrine 
has an equal foundation in morals; since no one ought to profit by 
another man’s loss where he himself has incurred a like responsi¬ 
bility. Any other rule would put it in the power of the creditor to 
select his victim ; and, upon motives or mere caprice or favouritism, 
to make a common burden a most gross personal oppression. It 
would be against equity for the creditor to exact or receive payment 
from one, and to permit, or by his conduct to cause, the other 
debtors to be exempt from payment. Add the creditor is always 
bound in conscience, although he is seldom bound by contract, as 
far as he is able, to put the party paying the debt upon the same 
footing with those who are equally bound. It can be no matter of 
surprise, therefore, to find, that Courts of Equity, at a very early 
period, adopted and acted upon this salutary doctrine, as equally 
well founded in equity and morality. The ground of relief does 
not, therefore, stand upon any notion of mutual contract, express 
or implied, between the sureties to indemnify each other in 
proportion (as has sometimes been argued); but it arises from 
principles of equity, independent of contract.” 2 


Thus, where there are several joint debtors in respect of a common 
liability and one of them alone has discharged that liability, the person 
who has discharged it has a right, on this principle, to recover, from 
his co-obligors, the excess he has paid over his share of the liability. 
The other co-obligors also are, under the same principle, liable to 
contribute only in proportion to their shares of the common debt or 
obligation; from which follows a necessary corollary that no contribution 
can be claimed against a person who has paid more than his share 
of the liability. 8 The rule of contribution thus works out the equities 
between the persons or the properties which are subject to a common 
obligation by making each person or property contribute rateably 


Chvm (by A. E. Randall) 3rd Eng. Edn., 1920, 

Ch. VIII, S. 493, page 205. 

Also see the following cases : 

(1787) 29 E R 1184 (1185) : 1 Cox Eq Cas 318, Dcring v. Earl of Winchslsea. 
(1821) 22 R R 69 (76) : 3 Bligh 575 : 4 E R 712, Stirling v. Forrester. 

’73) 19 Suth W R 24 (25, 26) (DB), Ram Pershad v. Nirbhoy Singh. 

Suran ^ ^ (4l6) : 1 AH L Jour 148 < FB ). Iba " Hasan v. Brijbhukhan 


SJ2 ( 693 i ( FB)> Hajah of V uianagram v. Rajah Setrucherla. 

Brojeswar * ^ ^ *** ^ 1 ^ ^ ^ 22 (23, 24) (DB) ’ »»$«"» Debi v. 

3 Brojeswfr * * 1915 ^ 334 (836) ’ 2? ^ CaS 22 (24) (DB) ' Matun 9 in ' Deb * v. 

(, S2 (658): 94 InJ CM159 (DB) ' 
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Note 2 


« 


towards the liability. 4 The rule is not peculiar to the law of mortgages. 
^ believer estates are subject to a common demand and that demand 
has been satisfied by the person interested in one of them, he has, under 
this rule, a right to call iqxm the other owners to contribute. 5 Thus, 
the rule has been applied where one of the several cosharers satisfies 


a demand for Government assessment on their land, 0 or, where the 
property belonging to several owners is subject to a common charge for 
maintenance and that charge is satisfied by one of them." 


This section deals with the rule of contribution in relation to 
?nortga</es. Even liefore the enactment of the section, the rule of 
contribution applied by Courts of Equity in England, was applied by 
the Courts in India as a rule of justice, equity and good conscience. 8 In 

s c t i n 1 a \ ^ ^ n no new principle of law 9 but only gives 

a statutory efiect to the Veil-known principles referred to above. 10 

The first paragraph of the section makes a general statement of 
the rule of contribution in respect of a mortgage of several properties. 
The second paragraph is an application of the rule to the circumstances 
stated therein, and the last paragraph saves the right of marshalling, 
secured to subsequent mortgagees by S.81, from the operation of this rule. 

In order that the rule of contribution enacted by this section may 
apply, it is essential that — 

(l) there is property in which two or more persons have distinct 
and specific rights of ownership (see Note 3); 

(•2) such property is subject to a mortgage (see Note 4); and 

(3) there is no contract to the contrary (see Note 7). 


4. (’30) 17 AIR 1930 Oudh 260 (262) : 5 Luck 727 : 125 Ind Cas 402 (DB), 
Muhammad Mian v. Bharat Singh. 

(’24) 11AIR 1924 Pat 174 (175) : 75 Ind Cas 96 (DB), Sant Lai v. Nankn Lai. 
(It does not touch the question of personal liability.) 

5. (’01) 24 Mad 96 (107) (DB), Sesha Ayyar v. Krishna Ayyangar. 

(’42) 29 A I R 1942 Nag 111 (113) :ILR (1942) Nag 393 : 201 Ind Cas 472, BaL 
chand v. Ratanchand. 

6. (’88) 11 Mad 452 (458) (DB), Seshagiri v. Pichu. 

(’01) 24 Mad 96 (107) (DB), Sesha Ay yah v. Krishna Ayyangar. 

(‘03) 26 Mad 686 (701) (FB), Rajah of Vizianagram v. Rajah Setrucherla. 

(’12) 1-7 Ind Cas 262 (263) : 36 Mad 493 (DB). Puthen Purayil Amman Paruykyi 
v. Mangalaseri Pullikandi Pakram Haji. 

(*20) 7 AIR 1920 Mad 739 (740) : 59 Ind Cas 262 (DB), Muhammad Khali v. 
Kunhi Rama Nair. 

(’36) 23 AIR 1936 Mad 752 (773, 774) : 167 Ind Cas 980 (DB), Chengalroya Reddi 
v. TJdaihavour. 

[See also (’16) 3 AIR 1916 Mad 980 (982) : 39 Mad 795 : 31 Ind Cas 255 (DB), 
Jagayati Raju v. Sadrusannama Arad.'] 

7. (’36) 23 AIR 1936 Mad 293 (294) : 162 Ind Cas 304, Deekshitalu v. Venkata - 
ramayya. (Section 82 applied.) 

8. (’73) 19 Suth W R 24 (25, 26) (DB), Ram Pershad v. Nirbhoy Singh. 

(’80) 2 All 807 (809) (DB), Jagatnarain v. Qutub Hussain. 

(’74) 22 Suth W R 430 (431) (DB), Jcctram v. Doorga Dass. 

[See also (’71) 16 Suth W R 78 (79) (DB), Murdan Ali v. Tufuzzul Hossein. 

(’70) 14 Suth \V R 480 (481) (DB). Bimola Dabec v. Tara Soondaree.] 

9. (’04) 26 All 407 (416): 1 All L Jour 148 (FB), Ibn Hasan v. Brijbhukan Saran. 

10. (’ll) 11 Ind Cas 145(149): 33 All 708(FB), Bhagican Das v.Karam Hussain. 
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When all these three circumstances are present, the section lays down 
that all the different shares in, or the parts of the property mortgaged, 
are liable to contribute rateably to the debt secured by the mortgage. 
These are the statutory conditions which give rise to a claim for 
contribution and when a case is fully covered by these conditions, the 
Courts cannot introduce any extraneous equitable principles to modify 
the liability to contribute, imposed by this section. 11 Similarly, the fact 
that the mortgage-debt has passed into a decree does not prevent the 
application of the rule in the section and, therefore, where a mortgagee 
sells a portion of the mortgaged property in execution of a decree for 
sale obtained on his mortgage and the owner thereof sets aside the sale 
by depositing the decretal amount together with the amount of necessary 
compensation to the auction purchaser, under o. 21 , R. 89, Civil Procedure 
Code, 1008, such owner can claim contribution under this sectiou in 
respect of the mortgage amount he has paid though not for the amount 
of compensation to be paid to the auction purchaser. 13 

Though the Act is not extended to the Punjab, the general 
principles underlying the section are applied to cases arising in that 
province. 13 

3. “Property .... belongs to two or more persons 
having distinct and separate rights of ownership therein.” 
— The rule of contribution as enunciated in this section before it was 
amended in 1929, referred only to cases where ‘several properties, 
whether of one or several owners’ were mortgaged to secure one debt. 
In Rajah of Vizianagaram v. Rajah Setrucherla 1 the question was 
raised but not decided, whether this wording referred to cases of 
mortgages of separate plots respectively owned by separate owners in 
severalty or included also cases of mortgages of distinct shares in one 
property, severally owned by two or more co-owners as tenants, in¬ 
common with unity of |>ossession. It was, however, observed that 
though the wording could not directly apply to the case of co-owners of 
undivided several shares with unity of possession, the principle of the 
section would govern the case. Similarly, some cases applied this 

11. (’30) 17 AIR 1930 P C 183 (185) : 52 All 368 : 57 Ind App 189 : 124 Ind Cas 
911 (PC), Ganeshi Lai v. Thakur Gharan. 

(’37) 24 AIR 1937 Pat 628 (629) : 16 Pat 557 : 172 Ind Cas 187 (DB), Isri Prasad 
v. Jagat Prasad. 

(’36) 23 AIR 1936 Oudh 169 (170) : 11 Luck 697 : 159 Ind Cas 1019 (DB) Pnrbi 
Din v. Hardeo Baksh Singh. 

[ S« also CIS) 5 AIR 1918 Mad 1012 (1015) : 89 Ind Can 405 (DB), EuncMtha. 
patliam Pillai v. Palamalai Pillai.] 

12. (’32) 19 AIR 1932 P C 99 (101) : 137 Ind Cas 475 (PC), Jag Mohan Das v. 
Jugal Kxihore. 

(’34)21 AIR 1934 Mad 189 (190) : 148 Ind Cas 217, Krishnastvami Pillai v. 
Janakalaxmi Animal. 

(’i4) 1 AIR 1914 All 330 (332): 36 All 272:23 Ind Cas 339 (DB), Bhagican Sinqh 
v. Muhammad Muuhar AH. * 

13. (’33) 20 AIR 1933 Lah 374 (375): 1411. C. 596 (DB), Gian Singh v.Atma Pam. 

Note 3 

1. (’03) 26 Mad 686 (709) : 13 Mad L Jour 83 (FB). 
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Notes 3-4 


section as it stood before the amendment, to cases where one property 
originally mortgaged was subsequently held by several owners in 
distinct and separate shares either by reason of the death of the 
mortgagor, 2 or by reason of partition 3 or by transfer of shares in the 
mortgaged property. 4 The Special Committee was, therefore, of the 
opinion that this section ought to cover a case, not only where several 
properties were mortgaged but also where the mortgaged property was 
subsequently sub-divided into distinct and separate portions, and the 
liability of the cosharers was distinct and several, and not joint. 6 The 
first paragraph of the section was therefore redrafted accordingly. The 
section now covers all cases, whether of a mortgage of several properties 
owned by several owners or of one property the title to which becomes 
severed after the mortgage. 6 

4. Claim for contribution presupposes a common and 
equal liability. — As seen in Note 2 the doctrine of contribution rests 
on the principle that a fund which is equally liable with another to 
pay the debt shall not escape because the creditor has been paid out of 
that other fund alone. The doctrine therefore assumes that two estates 
x and y comprised in the same security are both equally liable to pay 
the debt. Thus, there are two conditions to be satisfied before a claim 
for contribution can be sustained — 

(a) there must be a common liability to pay on all the 
properties, and 

(B) such liability must be equal in degree in respect of each 
property. 

(A) There must be a common liability: 

The old section spoke of contribution where ‘several properties' 
were mortgaged to secure ‘one’ debt. Under the present section 

2. (’08) 12 Cal W N 745 (746) (DB), Multy Lai Pal v. Nandu Lai Neogi. 

[But see (’05) 9 Cal W N 865 (867) (DB), Nawab Jahan Ara v. Mina 
Shujauddin Bukht Bahadur.'] 

3. (’09) 4 Iud Cas 872 (872) (DB) (Mad), Punchapagesa v. Subramanya. 

4. (’18) 5 A I R 1918 Mad 1012 (1013) : 39 Ind Cas 405 (DB), Kunchithapatham 
v. Palamalai. 

(’21) 8 AIR 1921 All 323 (324): 43 All 589: 63 Ind Cas 209 (DB), Rama Shankar 
Prasad v. Ghulatn Husain. (Sale in execution of a decree against mortgagor.) 

(’15) 2 AIR 1915 Cal 759 (761) : 27 Ind Cas 780 (DB), Dhakeswar Prosad v. 
Harihar Prosad. (Decree by puisne mortgagee — Auction purchaser in execution 
of that decree, of a portion of mortgaged property can claim contribution.) 

(’80) 2 All 807 (810) (DB), Jagat Narain v. Qutub Husain. (Auction purchasers 
of portions of a mortgaged property are liable to contribute.) 

(’77) 1 All 455 (456) (DB), Hira Chand v. Abdal. (Auction purchaser of a share in 
mortgaged property.) 

(’95) 20 Bom 615 (616) (DB), Cliagandas v. Gansing. (Auction purchaser of a share 
of mortgaged property is liable to contribute.) 

(’21) 8 A I R 1921 All 301 (304) : 43 All 539 : 63 Ind Cas 504 (DB), Mahadeo Rai 
v. Baldeo Rai. 

(’05) 2 All L Jour 698 (700), Siraj-ud-din v. Siraj-ud-din. 

(’01) 23 All 355 (359) : 1901 All W N 101 (DB), Shanto Chandar v. Nainsukh. 

5. See the Report of the Special Committee printed on page 22 (60, 61). 

6. (’35) 22 AIR 1935 Mad 390 (393) : 159 Ind Cas 857, Draviam Chettiar 
v. Ramaiya Chettiar. 
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contribution arises where ‘ property subject to a mortgage belongs to 
two or more persons having distinct and separate rights of ownership 
therein. Such portions or shares are, under this section, liable to 
contribute rateably towards 'the debt secured by the mortgage.’ Thus, 
the present section also presupposes the existence of a common liability 
in the form of the mortgage-debt equally secured by all the properties. 1 
It is therefore necessary to prove that such a common liability exists 
in respect of the property from which contribution is claimed'- and 
consequently, if no such common liability exists, there can be no 
contribution. 3 

(B) The liability must be equal : 

Even if there exists a common liability to pay, contribution cannot 
be claimed unless each of the property is liable in equal degree to pay 
the common liability. 4 Thus, where a mortgagor of properties x and y 
transfers, by way of a lease or a mortgage, property x and retains 
property y, the latter is primarily liable to discharge the mortgage- 
debt on both x aud y. Hence, if the mortgagor himself or his personal 
representative pays the entire debt, there can be no contribution from x. s 
On the other hand, if the mortgagee enforces his debt against the 
property x, the transferee is entitled to be exonerated at the expense of 
property y. 6 A contrary view, namely, that a subsequent mortgagee 
from the mortgagor can claim contribution from a previous purchaser of 
another item from the mortgagor has been held in the undermentioned 
case. 7 It is submitted that this view does not take note of the wording 
of the section that the right of contribution exists between “two or 
more persons having distinct and separate rights of ownership" in the 
property mortgaged. 
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Note 4 

1. (’36) 23 A I R 1936 Mad 500 (502) : 162 Ind Cas 828, Sreeramulu v. itama- 
krishnayya. 

(’33) 20 A I R 1933 All 929 (932) : 147 Ind Cas 521 (DB), Qulzari Lai v. Ali 
Ahsan. 

(’28) 15 AIR 1928 Cal 593 (596) : 55 Cal 1193 : 109 Ind Cas 247 (DB), Mahendra 
Nath v. Khetra Mohan. * 

2. (’34) 21 A I R 1934 P C 98 (100) : 61 Ind App 185 : 13 Pat 310 : 148 Ind Cas 
486 (PC), Kavita Singh v. Chaturbhuj Singh. 

3. (’25) 12 A I R 1925 Oudh 215 (219) : 84 Ind Cas 539 (D B), Chandra Kunwar 
v. Sheo Dayal. 

(1858) 9 Ir Ch R 57, Re Keily. 

[See also (T5) 2 AIR 1915 Cal 278 (279) : 24 Ind Cas 259 (DB), Satya Bhuslian 
v. Krishnakali.] 

4. (1882) 21 Ch D 583 (588) : 31 W R (Eng) 211 : 48 L T 89, In re Durilop, 
Dunlop v. Dunlop. 

(’29) 16 AIR 1929 Pat 664 (675) : 8 Pat 585 : 120 Ind Cas 17 (DB), Kamta Singh 
Chaturbhuj Singh. 

5. (T9) 0 AIR 1919 Oudh 241 (244) : 21 Oudh Cas 360 : 49 Ind Cas 406 (D B), 
Oajraj Kuar v. Indrapal Kuar. 

(1907) 2 Ch 465 (470) : 76 L J Ch 689, In re Darby's Estate, Rendall v. Darby. 

6. (1869) 4 Ir R Eq 15, Ker v. Ker. 

7. ('35) 22 AIR 1935 Mad 456 (458) : 156 Ind Cas 715, Raghavachari v. 
narayana Reddi. 
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5. Valuation should be as on the date of the mortgage. 

— Before the amendment of the section in 19-29 there was a conflict of 
opinions on the question whether, for the purjxjses of contribution, the 
value of the different properties (where some have been transferred 
subsequent to the mortgage), should be calculated as at the date of the 
original mortgage or as at the date of the subsequent transfer. Some 
cases held that the valuation should be as at the date of the mortgage, 
irrespective of the price paid by a subsequent transferee of the mort¬ 
gaged property, 1 while other cases held, that it should be as at the date 
of the subsequent transfer. 2 The section was silent on the point. The 
amendment of the section has now set at rest the said conflict by 
providing that the valuation should be as at the date of the mortgage. 
Under the present section, therefore, the material date for assessing the 
value of the property is the date of the mortgage and not the date of 
the subsequent transfer. 3 In the undermentioned case 4 the purchaser of 
one of the mortgaged properties claimed contribution and adduced 
evidence of the value of the property as at the date of the sale. It was 
held that though the valuation ought to be, as at the date of the 
mortgage, where the person claiming contribution adduces evidence to 
show the value of the property at the time he purchased it, it lay on 
the other side to prove that the value of the property at the date of 
the mortgage was different. 


6. Rate of contribution—How determined.—In the absence 
of a contract to the contrary the several properties or portions of 
property mortgaged are liable to contribute rateabbj to the debt secured 
by the mortgage according to the value of the properties on the date of 


Note 5 

1. (’05) 27 All -549 (551) : 1905 All W N 95 (DB), Harden Singh v. TliakurSheo 
Dayal. 

(’03) 26 All 72 (77) : 1903 All W N 190 (DB), Shib Lai v. Bliaivani Shankar. 
(’14) 1 AIR 1914 All 330 (331, 332) : 36 All 272 : 23 Ind Cas 339 (DB), Bhagwan 
Singh v. Muhammad Mazhar Ali Khan. 

(’24) 11 AIR 1924 All 365 (369) : 46 All 286 : 78 Ind Cas 243 (DB), Megraj v. 
Krishna Chandra. * 

(’28) 15 AIR 1928 Rang 266 (266) : 6 Rang 417 :114 Ind Cas 290 (DB), Nyaunglebin 
Co-operative Bank v. Maung Ba U. 

[See also (’09) 3 Ind Cas 311 (314) (DB) (Cal), Isri Prosad v. Rai Gunga Prosad 
Singh Bahadur. 

(’17) 4 AIR 1917 Cal 82 (83) : 40 Ind Cas 230 (DB), Gobind Chandra v. Kailash 
Chandra. (Obiter.)] 

2. (’01) 26 Bom 88 (106) : 3 Bom L R 628 (SB), Fakiraya v. Gadigaya. (Date 
of sale.) 

(’69) 12 Suth W R 291i(293) (DB), Bhairab Chandra v. NadyarchandPal. (Date 
of the auction sale.) 

[See also (’09) 4 Ind Cas 1049 (1051) : 33 Mad 211 (DB), Seshagiri Aiyar v. 
Vaithelinga Pillai. (Valuation at date of sale by consent of parties.)] 

3. (’39) 26 AIR 1939 All 86 (87) : 180 Ind Cas 696, Mohammad Abdur Rahman 
v. Baldeo Sahai. 

(’42) 29 AIR 1942 Mad 44 (47) : 201 Ind Cas 612 (DB), Arunagxri v. Radlia 
Krishna. 

4. (’16) 3 AIR 1916 All 190 (191) : 35 Ind Cas 600 (DB), Shankar Laly. Latafat 
Ali. 
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mortgage. The value referred to in the section is the actual via) let 
value of the property 1 and not the price paid for it by any subsequent 
purchaser, whether in a private or in an execution sale. 2 Where the 
mortgaged property is land, the Government revenue may be taken as 
a measure of profits yielded every year and may thus afford a measure 
for calculating the value of the property; 3 but this is not always a 
correct criterion of actual value 4 and, therefore, cannot be accepted, 
without more, as the only method for ascertaining the market value of 

the property. 6 

The rate of contribution is determined by first ascertaining the 
actual market value of the property and then distributing the total 
amount of mortgage-money over the several properties in the proportion 
of their values. Thus, if two properties x and y of the market value of 
Rs. 1000 ana Rs. 1500, respectively, are mortgaged for a debt of Rs. 1000, the 
rateable share to bo borne by the properties would be in the proportion 
of 1000 : 1500, i.e., in the proportion of 2 : 3 aud the amounts for which 
x and y would be liable would be Rs. 400 and Rs. 600 respectively. 

Where any of the properties mortgaged is already subject to a prior 
mortgage or charge, the mode of ascertaining its share of liability is to 
deduct the amount of such mortgage or charge from the market value 
of that particular property and to treat the remaining sum as the 
market value of that item for the purpose of finding out the rate of 
contribution. 6 

Illustration. 

Properties x and y are mortgaged to secure a debt of Rs. 1000. 
The market values of x aud y are Rs. 1000 and Rs. 1500 
respectively; y is already mortgaged for Rs. 500. According 
to the rule stated above the amount of Rs. 500 will be 
deducted from Rs. 1,500, the value of y, and Rs. 1,000 will 
be taken as its value for determining its share of liability. 
Thus, the proportion would be 1000 : 1000 , i.e., equal, and 
the respective liability will therefore be Rs. 500. 

Note 6 

1. (’70) 13 Moo Ind App 404 (408) : 14 Suth W R 17 (PC), N. Atimut Ali Khan 
v. J. Singh. 

2. (’17) 4 AIR 1917 All 357 (358) : 38 Ind Cas 649 (DB), Gopal Das v. Durga 
Singh. 

[See also (’91) 14 Mad 71 (73) (DB), Ncelamagan v. Govindan. 

(’33) 20 AIR 1933 All 929 (930) : 147 Ind Cas 521 (DB), Gulzari Lai v. Ali 
Ahsan.] 

3. (’97) 19 All 545 (550) : 1897 All W N 168 (DB), Hart Raj Singh v. Ahmad- 
ud-din Khan. 

4 . (’70) 13 Moo Ind App 404 (408) : 14 Suth W R 17 (PC), N. Atimut Ali Khan 
v. J. Singh. 

(’76) 25 Suth W R 388 (389) (DB), Maharajah Kishen Pertab Sahee Bahadoor v. 
Lalla Nund Coomar Singh Par ray. 

5. (’73) 20 Suth W R 163 (163) (DB), Khatoon Koonwar v. Hurdoot Narain 
Singh. 

6. (’17) 4 AIR 1917 All 357 (358) : 38 Ind Cas 649 (DB), Gopal Das v. Durga 
Singh. 
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It is supposed in the above illustration that the prior mortgage is 
on property y alone. But it may happen that the prior mortgage is not 
only on y but also on some other properties which are not included in 
the second mortgage. Prior to the amendment in 1929 there was some 
doubt, in such a case, as to whether the amount to be deducted from 
the market value of such property was the total amount of the prior 
debt or only a rateable portion of it. The expression used in the section 
before the amendment was “the amount of any other encumbrance” and 
it was held that this expression had a wider connotation than the term 
‘mortgage’' and that the amount to be deducted should be the total 
amount due on the prior mortgage. 8 In Faquir Chand v. Aziz Ahmad ? 
their Lordships of the Privy Council declared the above mode of 
calculation to be erroneous and held that the correct mode was, first, to 
assess, according to the rule of contribution, the rateable share of 
liability attributed to the property concerned aud then deduct such 
amount from the value of the property. The substitution, in the present 
section of the words “mortgage or charge” for the word “encumbrance” 
which occurred before has also made the position clear. Where therefore 
any of the properties mortgaged is already subject to a prior mortgage 
along with some other properties, not included in the second mortgage, 
the amount of the prior mortgage to be deducted from the value of the 
property is the proportionate mortgage-money payable by that property 
according to the rule of contribution under the prior mortgage and not 
the total amount of debt due under it. 

Illustration . 


Properties x and y of the market value of Rs. 1000 and Rs. 1500 
respectively are mortgaged to secure a debt of Rs. 1000. 
Property y is already subject to a prior mortgage for 
Rs. 600, along with another property z of the market value 
of Rs. 300. To find out the value of y for the purpose of 
contribution under the mortgage of Rs. 1000, its share of 
liability under the prior mortgage will have to be determined 
first. Properties y and z are liable to pay Rs. 600 under the 
prior mortgage in the proportion of 1.500 : 300, i. e., 5 : 1, and 
the rateable liability on each according to such proportion 
is Rs. 500 and Rs. 100 respectively. Thus, the value of y 
for the purpose of contribution towards the second mortgage 
will be Rs. 1500 less Rs. 500 (not Rs. 600, the total amount 
of the prior mortgage). The rate of contribution of x and y, 

7. (’28) 15 AIR 1928 All 241 (246) : 50 All 569 : 109 Ind Cos 38 (DB), Aziz 
Ahmad Khan v. Clihote Lai. 

(’32) 19 AIR 1932 P C 74 (75) : 59 Ind App 106 : 54 All 199 : 136 Ind Cas 751 
(PC), Faqir Chand v. Aziz Ahmad. 

8. (’28) 15 AIR 1928 All 241(246): 50 All 569 : 109 Ind Cas 3S(DB), Aziz Ahmad 
Khan v. Chhote Lai. 

(’30) 17 AIR 1930 Pat 607 (609, 610) : 129 Ind Cas 92 (DB), Indar Prasad v. 
Xaurang Knar. 

9. (’32) 19 AIR 1932 P C 74 (75) : 59 Ind App 106 : 54 All 199 : 136 Ind Cas 751 
(PC). (Reversing AIR 1928 All 241 on this point.) 
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therefore, will be in the proportion of 1000 : 1000 , i. e., 
equal. Each property will have to contribute Rs. 500. The 
fact that the prior mortgagee has recovered from the owner 
of property z any particular amount in respect of his 
mortgage, does not affect the mode of valuation as stated 
above for the purposes of the second mortgage. 10 


Where, however, the amount payable by the property under the 
prior mortgage or charge exceeds its market value, it i3 obvious that 
the value of such property for the purpose of contribution under the 
second mortgage is nil and the entire burden of the latter debt rests on 
the remaining properties. 11 

In a suit for contribution, the owner of a property can claim as 
contribution only the amount he has paid in excess of his own propor¬ 
tionate share of liability and nothing more. Thus, if the proportionate 
liabilities of two properties x and y of market value of Rs. 1000 and 
Rs. 1500 respectively are Rs. 400 and 600 respectively and property x is 
sold in execution of the mortgage-decree for rs. 1 , 000 , the owner of 
property x can claim, as contribution from property y, only the amount 
of Rs. 600 (i. e., Rs. 1,000—less his liability, Rs. 400). A property which is 
subject to a mortgage rarely fetches in auction sale its real value. It is 
usually sold for much less than its fair value. But even if for certain 
reasons the property fetches more than its market value, the owner 
thereof cannot make profit out of it and claim the difference between 
the sale price and his liability to pay, as contribution from the owner 
of other property. Such a claim was made and properly disallowed in 
Magniram v. Mehdi Hussain 12 the facts of which were as follows : 
Properties x and y of the admitted market values of Rs. 20,000 and 
Rs. 6,000 respectively were mortgaged for Rs. 8,000. The properties were 
subsequently sold to a and B respectively. The mortgagee obtained a 
decree on his mortgage and sold property y in execution for Rs. 21,000 
for which it was purchased by A. This amount completely satisfied the 
mortgage. B sued A for contribution alleging that out of the mortgage- 
debt hi9 property y was rateably liable to pay only Rs. 5,000 and property 
x was liable'for Rs. 16,000 and that, by the auction-sale, his property 
having paid Rs. 21,000, he was entitled to claim Rs. 16,000, the difference 
between the auction price and his liability, as contribution from A. It 
was held that this method of calculation was wrong as it assumed two 
different values of property, one for assessing the liability and another 
for calculating the amount of contribution. The correct way was to take 
the market value as the only value for both the purposes and to deduot 
the proportionate share of the liability from its value. Thus, in this 
case, Rs. 6000 was the value of the property y, the liability assessed 
rateably on this basis on y was rs. 5000 and therefore the real excess 

10. (’97) 19 All 545 (554, 566) : 1897 All W N 168 (DB), Sariraj Singh v. 
Ahmad~ud-din Khan. 

11 . ('ll) 9 IndCas933 (934): 33 All 387 (DB), Ghulam Earrat v. QobardhanDas 
(’31) 18 AIR 1931 All 625 (627) (DB), Murli Prasad v. Sheo Dat. 

12 . (’04) 31 Cal 95 (104) : 8 Cal W N 30 (DB). 
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paid by y was only Rs. 1000. This was the amount which B could claim 
from A and was decreed to him. It was found out, as a fact, that A the 
purchaser, in order to save his property x, had paid not only the fair 
market value of y but also much more in order to satisfy the debt 
completely. This fact was also taken into consideration and in so doing 
the Court observed as follows : “A claim like the present for 
contribution is an equitable claim and in determining the amount of it 
we must take an equitable view of all the circumstances attending the 
case and must not give effect to what is only an apparent and not the 
real state of things.” See also the undermentioned cases. 13 

7. ‘‘In the absence of a contract to the contrary.” —In 
England parties are entitled to contract themselves out of the right 
of contribution. 1 The same principle is enacted in this section. It 
is, therefore, open to the parties to contract that there shall be no 
contribution in the particular case or that they should contribute in a 
particular manner. 2 

There is a difference of opinion as to whether the “contract to the 
contrary” must be a contract to which the mortgagee is a party or 
whether it may be a contract betxoeen the owners of the mortgaged 
properties themselves. It was held in some cases 3 before the decision of 
the Privy Council in Ganeshi Lai v. Charan Singh 4 that a “contract 
to the contrary ” within the meaning of this section must mean a 
contract to which the mortgagee is a party. In Ganeshi Lai's case 
A mortgaged properties x and y to B. He then sold x to C, directing him 
to pay off the mortgage from out of the sale consideration. Subsequently, 
y was sold in court auction in execution of a money decree against 
A and was purchased by D. Thereafter c paid off the mortgage and sued 
D for contribution. The High Court of Allahabad held that a “contract 
to the contrary” within S. S2 should be a contract between the mortgagor 
and the mortgagee, that the agreement between the vendor and the 
vendee to pay off the mortgage was not such a contract and that D, not 
being a party to the contract between A and C, could not take advantage 
of it and therefore could not escape the liability to contribute under the 

13. (’80)6 Cal LR 336 (343) (DB), Gunga Narain Sen v. Hurisli Chunder 
Changdass. 

(’ll) 12 Ind Cas 182 (183) (DB) (All), Wajahat Husain v. Ratan Lai. 

Note 7 

1. (1879) 10 Ch D 460 (464) : 27 W R (Eng) 388 : 48 L J Ch 217 : 40 L T 359, 
Leonino v. Lconino. 

2. (’28) 15 AIR 1928 All 241 (247): 50 All 569 :109 Ind Cas 38 (DB), Aziz Ahmad 
Khan v. Chhole Lai. 

(’36) 23 AIR 1936 Mad 901 (903): 170 Ind Cas 762, Muthusami Pillai v. Arasayee 
Ammal. 

(1858) 53 E R 808 (809) : 26 Beav 33 : 4 Jur (n S) 1009 : 6 W R (Eng) 763 : 122 
R R 12, Stringer v. Harper. (Mortgage specifying one property as primarily 
security for the debt—No contribution.) 

3. (’01) 24 Mad 85 (93) (DB), Ramabhadracliar v. Srinivasa Ayyangar. 

(’26) 96 Ind Cas 765 (766) (DB) (All), Mahomed Inamullah Khan v. Aisha Ribi. 

4. (’30) 17 AIR 1930 P C 183 (185) : 124 Ind Cas 911 : 57 Ind App 189 : 52 All 
358 (PC). (On appeal from AIR 1926 All 352.) 
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section. The decision was affirmed by their Lordships of the Privy 
Council, but not on the ground that the contract set up was not a 
contract to the contrary. Their Lordships, on the other hand, proceeded 
on the view that the contract between the vendor and vendee would be 
a contract to the contrary, but held that the benefit of the contract 
could not be claimed by a person not a party to the contract unless 
such benefit had been assigned to him in law or equity. 


Ganeshi Lai's case has been regarded in subsequent cases 5 as 
negativing the view that a “contract to the contrary” within the 
meaning of this section must be one to which the mortgagee is a 
party. In Muthia Bhagavatliar v. Venkatarama 6 it was observed by 
Mr. Justice Venkataeubba Eao that “the section deals with the rights of 
the owners inter se and it would be proper and natural to infer that 
the contract referred to is a contract between them, i. e., those liable 
to contribute.” In Khalesan.fi.sabil v. Narendra Nath 7 a similar 
view was expressed as follows : 


“From the terms in which S.S 2 , Transfer of Property Act, is 
expressed, there is no justification for concluding that a ‘contract 
to the contrary’ mentioned therein is a contract between the 
mortgagor and the mortgagee. The term is very general and may 
refer to any contract. In the majority of cases it would appear 
that the mortgagee has no interest at all in the question of 
contribution between the various parts of the property. In so far 
as he is concerned, he is entitled to proceed against the whole of 
the property or any part of it to realise the amount due to him. 
He may be interested if afterwards he acquires the equity of 
redemption in part of property but in his capacity as a mortgagee 
alone he is not interested and, therefore, there seems to be no 
reason why he should be a necessary party to any contract which 
involves the right of contribution between various portions of the 
property mortgaged.” 

The undermentioned cases 9 still holding the view that the “contract to 


5. (‘36) 23 AIR 1936 Mad 898(900) : 169 I.C. 446, Bava Sahib v. Krishna 
('36) 23 AIR 1936 All 258 (262) : 162 Ind Cas 117 : 58 AH 548 (DB) 
Khalesaiufi-sabil Allah v. Narendra Nath 

(’36) 23 AIR 1936 Mad 901 (903): 170Ind Cas 762, Muthusami Pillai v. Arasayee 
AmmaL ° 


Boy an 
Karim 


( 41) 28 AIR 1941 Mad 66 (66), Pattabirami v. Venkatavvauya. 

(’36) 23 AIR 1986 Mad 106 (112) : 163 Ind Cas 977 : 59 Mad 121 (DB), Muthiah 
Bhagavathar v. Venkaiarama Ayyar. 

(’37) 24 AIR 1937 Pat 628 (630): 172 Ind Cas 187 : 16 Pat 557 (DB), Isri Prasad 
Sxngh y- Jagat Prasad Singh. (The remark that a contract between the mort¬ 
gagor and his vendee may not be a contract to the contrary is not correct.) 

6, (’36) 23 AIR 1936 Mad 106 (111) : 163 Ind Cas 977 : 59 Mad 121 (DB) 

7 . (’86) 23 AIR 1936 All 258 (263) : 162 Ind Cas 117 ; 58 AH 548. 

1981 Nag 172 (178) : 134 ^ CaS 858 : 27 Nag L R 258 ’»*• 

/•ail ^ 546 ( 547 ) : 181 * n<i Cas 545, Jai Narain v. RasAifc Beftart 

' “ ad 218 <219): 187 “ Cas 285 ' **«*—»—«* v! 
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the contrary” must be one between the mortgagor and the mortgagee 
cannot be regarded as good law. 

The “contract to the contrary” need not be express, but may be 
implied. Thus, there will be an implied contract to the contrary in the 
following cases : 

(a) A contract between the mortgagor and his transferee of a 

portion of the property that the latter should pay off the entire 
mortgage implies contract that the vendor’s property is not 
liable to contribute towards the mortgage. 9 , 

(b) An undertaking by the transferor.mortgagor that he will 

himself discharge the mortgage, implies a contract that the 
property transferred is not liable to contribute to the 
mortgage-debt. 9 ® 

(c) Where, of two mortgagors A and B, B takes the whole of the 

mortgage-money, there is an implied contract that A’s 
property is not liable to contribute towards the debt. 10 

(d) Where one of the mortgagors is merely a surety for the others, 

there is an implied contract that the former is not liable to 
contribute towards the debt. 11 

(e) Where the mortgagor sells a part of the mortgaged property 

free of incumbrances, there is an implied contract that that 
part is not liable to contribute. 12 

See also the undermentioned case. 13 

8. “ Contract to the contrary ” if enforceable by or 
against assignees of the property. — The right of contribution 
exists only when there is no contract to the contrary. Where there is 
such a contract, there is no right of contribution as provided by this 
section, and the parties to the contract are governed by the contract 
itself} Suppose now that A and B, the owners of two parts of the 

(’36) 23 AIR 1936 Mad 113 (115) : 160 I.C. 686, Subramania v.Natesa Sastrigal. 

9. (’41) 28 AIR 1941 Mad 66 (66), Pattabirami v. V enkatappayya. 

(’13) 20 Ind Cas 827(827)(DB)(Mad), Ramana Goundan v. Ramalinga Mudalliar. 
[But see (’18) 5 AIR 1918 Mad 1012 (1013) : 39 Ind Cas 405 (DB), Kunchitha - 
patham Pillai v. Palamalai Pillai. (Submitted not correct.)) 

9a. (’36) 23 AIR 1936 Mad 901 (903) : 170 Ind Cas 762, Mutliusami Pillai v. 
Arasayee Animal. 

10. (’36) 23 AIR 1936 Mad 106 (111):163 Ind Cas 977:59 Mad 121 (DB), Muthiah 
Bhagavathar v. Venlcatarama Ayyar. 

11. (’36) 23 AIR 1936 All 258 (264) : 162 Ind Cas 117 : 58 All 543 (DB), Karim 
Klialesan-fi-Sabil Allah v. Narendra Nath. 

12. (’29) 16 AIR 1929 Pat 664 (675) : 120 Ind Cas 17 : 8 Pat 535 (DB), Kamta 
Singh v. Chaturbhuj Singh. 

[See also (’24) HAIR 1924 Mad 749 (753) : 78 Ind Cas 52 (DB), Visvanatha 
Aiyar v. Vengama Naidu.)] 

13. (’27) 14 A I R 1927 Mad 1086 (1088) : 101 Ind Cas 833 (DB), Veerabhadra 
Pillai v.Kadambi Ramnnaja Iyengar. 

Note 8 

1. (’27) 14 AIR 1927 Mad 1086 (1083) : 101 Ind Cas 833 (DB), Veerabhadra Pillai 
v. Ramunaja Iyengar. 

[See also (’36) 23 A I R 1936 All 258 (263) : 58 All 548 : 162 Ind Cas 117 (DB), 
Karim Khalesan-fi-Sabil Allah v. Narendra Nath. 
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mortgaged property contract, expressly or impliedly, that B’s portion 
shall bear the whole burden of the mortgage and that a’s portion should 
not be liable to contribute, b’s liability under the contract to bear the 
burden of the whole mortgage is an equity attached to his property or, 
in the words of S.40, is an “obligation annexed to the ownership of 
immovable property” and, on the principle of that section, is enforceable 
against B and his transferees with notice of the obligationr The 
benefit of the contract can be enforced by A, who is a party to the 
contract. It does not, however, run with the land of A, and cannot be 
enforced by A’s assignee, unless such benefit has been assigned to him. 
This is in accordance w'ith the general principle that a person, not a 
party to the contract, cannot claim to enforce it. 

Illustrations. 


(1) D mortgaged three items of property to l\ Subsequently, D 

sold item l to A in consideration of his undertaking to 
discharge the whole of the mortgage. A thereafter sold 
item l to p for a sum which did not suffice to discharge 
the mortgage, p sued to recover the balance from items 2 
and 3 in the hands of d. d claimed that there was a 
‘contract to the contrary’ between himself and A that D’s 
properties were not liable to contribute. It was held that 
there was a contract to the contrary, as pleaded, and that 
the burden thereof was enforceable by D (who was a party 
to the contract) against the assignee from A with notice. 3 
See also the undermentioned cases to the same effect. 3 * 

(2) A mortgaged properties k and m to N. Subsequently, A 

sold k to S who undertook to discharge the mortgage. 
In execution of a money decree against A, property m was 
thereafter sold and was purchased by G, subject to the 
mortgage, s then paid off the mortgage and sued G for 
contribution. G pleaded that there was a contract to the 
contrary between A and s which freed property m from 
the right of contribution. It was held by their Lordships 


2 , s Ztl Vw 33 , Mad 7l / (7l9): 149 Ind Cas 287 < db >. v. 

ow„e re S'r^Co”i; r m rr s l £> coniribution u — 10 *• 

*“ 901 (903) 1 170 Ind 782 ' MW - 

1086 (l037>: 101 ind cas 833 <db) ' ««* 

23 1936 Mad 108 < U1 > : 59 121 : 163 Ind Cas 977 (DB) 

^ Ut i' ah Bha savatluir y. Vtnkatara tna Ayyar.' (In this case however no 
advertance was made to the question of notice.)] 

3. C41j 28 AIR 1941 Mad 66 (66), PaUabirami Reddy v. Venkatappavva 

U<ld 901 (9 ° 3 ’ 904): 170 lDd Cs * 762 ’ 

(’36) 23 AIR 1936 All 268 (266): 58 All 548:162 Ind Cas 117 (DB) Karim Khnl^ 
aan v. Nar&ndra Nath. (The observations o! Niaznatnllah J soirrestin® tw 

;ur fereo wiih * the 
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Section 82 oi the Privy Council that though there was a contract to 

Note 8 the contrary between A and S, G could not, as assignee of 

the property from A, claim the benefit of the contract as he 

was not a party to the contract and as the benefit of the 
contract was not assigned to him in law or in equity. 4 See 
also the undermentioned cases to the same effect. 5 

(3) A mortgagor of two items sells one item to X free of the 
incumbrance. He subsequently sells the other to Y who 
undertakes to discharge the whole of the debt. Y discharges 
the debt and claims contribution from X. He cannot do so. 

The contract by the mortgagor with X is a contract to the 
contrary, the burden of which is annexed to the ownership 
of the other item. 6 But if the prior sale was not free of 
incumbrances the vendee cannot resist contribution even 
though the subsequent vendee had undertaken to pay the 
whole of the mortgage-debt. 7 

The second illustration above presupposes that if the benefit of 
the contract is assigned expressly or in equity by A to G, G could 
claim such benefit. Thus, where A the mortgagor sells item 1 of the 
mortgaged property to B who undertakes to discharge the wiiole 
mortgage, and thereafter A sells item 2 of the mortgaged property to C 
free of the incumbrance , the benefit of the contract will, in equity, be 
deemed to be assigned to him, and he can therefore claim the benefit of 
such a contract. 8 

4 . (’30) 17 A I R 1930 P C 183 (185) : 52 All 358 : 57 Ind App 189 : 124 Ind Cas 
911 (PC), Ganeshi Lai v. Thakur Charan. 

5. (’18) 5 AIR 1918 Mad 1012 (1014) : 39 Ind Cas 405 (DB), Kunchithapatham 
Pillai v. Palamalai Pillai. (Benefit of contract does not pass by mere assignment 
of property.) 

(’36) 23 AIR 1936 Mad 113 (115): 160 Ind Cos 686, Subramania Ayyar v. Natesa 
Sastrigal. 

(’09) 4 Ind Cas 1049 (1050) : 33 Mad 211 (DB), Seshagiri Ayyar v. Vythialinga 
Pillai. 

6. See (’29) 16 AIR 1929 Pat 664 (675, 676) : 8 Pat 585 : 120 Ind Cas 17 (DB), 
Kamata Singh v. Chaturbhuj Singh. (The decision does not expressly refer to 
the burden annexed to the ownership of the property, but is supportable on 
this ground, rather than on the various other principles referred to therein.) 

7. (’78) 4 Cal 369 (372, 373) (DB), Mothooranath Chuitopadhya v. KrisloKumar 
Ghose. (12 Suth W R 281 referred to.) 

8. (’36) 23 AIR 1936 Mad 898 (900) : 169 Ind Cas 446, Bava Sahib v. Krishna 
Boy an. 

(’38) 25 AIR 1938 Cal 618 (623) : I L R (1938) 2 Cal 590 : 179 Ind Cas 493 (DB), 
Nirupama Devi v. Anathbandhu Saha. 

(’37) 24 AIR 1937 Pat 628 (630) : 16 Pat 557 : 172 Ind Cas 187 (DB), Isri Prasad 
v. Jagat Prasad. 

[See also (’33) 20 AIR 1933 All 929 (932) : 147 Ind Cas 521 (DB), Gulzari Lai 
v. Ali Ahsan. (Mortgagee of part of property free of incumbrance resisted suit 
for contribution by person who had purchased the other part subjeot to entire 
mortgage.) 

(’40) 27 AIR 1940 Pat 119 (121) : 185 Ind Cas 297 (DB), A. James v. Achaibar 
Singh. (The benefit of a contract between A and B can in the circumstances 
pointed out in AIR 1930 P C 183 passUo a third person.)] 
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9. Court selling property in particular order —Right of 
contribution not affected. — Where in execution of a mortgage- 
decree against several items of the mortgaged property, the Court, in 
the exercise of its discretion under o. 34 of the Civil Procedure Code, 
orders that the items should be sold in a particular order, such order 
does not affect the right of contribution between the various items. 1 But 
where the order of sale is in pursuance of an arrangement between the 
parties that some of the items are primarily liable for the entire debt, 
the arrangement will be a “contract to the contrary” and consequently 
there may be no right to contribution. 2 


10. Marshalling, an exception to the rule of contribution. 
— The last paragraph of this section provides that nothing in this 
section applies to a property liable under section 81 to the claim of a 
subsequent mortgagee. In other words, where the right of contribution 
comes in confiict with the right of marshalling, the right of marshalling 
will prevail. Suppose A, the owner of properties x and y, mortgages 
them both to B, and then mortgages y alone to C. In such a case, c is 
entitled, by virtue of the last paragraph to have the mortgage-debt to B 
satisfied out of property x so far as it wiU extend. In the absence of such 
a provision, properties x and y would be both liable to pay rateably to 
the mortgage-debt under this section and thus prejudice the rights of the 
subsequent mortgagee C, whose security comprises only of property y} 
For a fuller discussion, see Note 2 on section 56 . 

11. Contribution distinguished from equitable rule of apportionment. 

— See Note 3 on Section 81. 


12. Right of contribution is not a right to obtai 
apportionment m a mortgage suit. - The section merel 
determines the liability of the mortgagors inter se. 1 It does not operat 


Note 9 

Pat 533 (5S4) : 51 “ c “ 49 <“>■ Sin 9 n , 

l r11l^aZ£ a£f] Mad 456 (458): 156 Ind Cas 715 ' *■*“«•»•* ' 

° N 583 . < 5 f 4) (DB) ' Sallia Kr Bartofadhya v. Gopi Either 
SI !, 0f p,lrlies a “ 0 rtgaee.de.ree p 4 S ed b, which th 

i ™ Hal ;IwuTT ,hl0Wn 0n i,em J in the «*to 

^ W as aold and X ™ *"• ~ ““ 

from B.) 7 Ueld that ^ 00111,1 not cl£Um contributioi 

Note 10 

L J’ 36) 23 ^ AIR 1986 108 < 1U > : 59 Mad J 21:163 Ind Cas 977 (DB) Muthiah 

Bhagavathar v. Venkatarama Ayyar. (Per Venkatasubba Bw, J.) ' 

Note 12 

a spr.'s ass? s 

C98) 1898 Bom P J 213 (DB), CtanWj,pa T . Chanappe. 
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so as to split up the mortgage security. 2 The mortgage security is entire 
and indivisible and, except in exceptional circumstances, the mortgagee 
cannot be compelled to break up the security. In a suit on the mortgage, 
the owners of the different portions of the mortgaged properties are not 
entitled to claim as a matter of right, on the strength of the liability 
to contribute under this section, that the mortgage-debt should l>e 
apportioned between the various mortgaged properties and each of them 
should be allowed to redeem on payment of his rateable share thereon. 3 
For the same reason, the owner of the part of the equity of redemption 
cannot sue for partial redemption. 4 In Debendra Nath v. Mirza Abdul 
Samed Seroji 5 their Lordships of the High Court of Calcutta, observed : 

“The general rule unquestionably is that the mortgagee cannot 
be required at the instance of a purchaser of part of the premises, 
to apportion his mortgage-debt among the several parts into which 
the property has been divided, and to look to each only for its 


2. (1909) 1 Ind Cas 264 (276, 277) (DB) (Cal), Debendra Nath Sen v. Mirza Abdul 
Samed. 

(’35) 22 AIR 1935 Rang 26 (29) : 155 Ind Cas 954 (DB), Wan Tailk Ya v. M.S.S. 
Chettyar Firm. 

(’91) 18 Cal 320 (321) (DB), Roghu Nath Pershad v. Harlal Sadhu. 

3. (’91) 18 Cal 320 (321) (DB), Roghu Nath Pershad v. Harlal Sadhu. 

(’40) 27 A I R 1940 Cal 60 (64) : 186 Ind Cas 833, Jnanendra Nath v. Saslii 
Alukhi Debya. 

(’07) 7 Cal L Jour 274 (278) (DB), Hara Rumari Choudhurani v. Eastern Mort¬ 
gage and Agency Co. Ltd. 

(’27) 14 A I R 1927 Pat 117 (122) : 98 Ind Cas 968 (D B), Mahomed Tabarak AH 
Khan v. Dalip Narain Singh. 

(1895) 1895 Pun Re No. 75, Ml. Bishen Kour v. Munshi Aziz-ud-Din. 

(’40) 27 AIR 1940 Lah 370 (371) : ILR (1941) Lak 1 : 191 Ind Cas 10 (FB), Pun¬ 
jab National Bank v. Firm Ram Karan. 

(’28) 15 A I R 1928 Sind 101 (103) : 22 Sind L R 243 : 106 Ind Cas 872, Abdul 
Rahim v. Abdul Hussain. 

(’24) 11 AIR 1924 Pat 174 (175) : 75 Ind Cas 96 (DB), Sant Lai Singh v. Nanku 
Lai. 

(’16) 3 A I R 1916 Pat 350 (352) : 35 Ind Cas 43, Raja Ram Lai v. Hanuman 
Upadliya. 

(’18) 5 AIR 1918 Bom 181 (181) : 45 Ind Cas 862 (DB), Timaji v. Rama. 

(’06) 29 Mad 217 (221) (DB), Krishna Ayyar v. Muthu Kumaraswamiya Pillai. 
(’19) 6 AIR 1919 Cal 352 (356) : 50 Ind Cas 790 (DB), Midnapur Zemindarx Co., 
Ltd. v. Abinash Chandra. 

(’34) 21 AIR 1934 Cal 421 (425) : 151 Ind Cas 454 (DB), Rajani Kant a v. 
Sourendra Nath. 

(’09) 1 Ind Cas 264 (276, 277) (DB) (Cal), Debendra Nath v. Abdul Samed. 

(’82) 5 Mad 385 (386) (DB), Timmappa v. Lakshamamma. 

[See also (’98) 21 Mad 369 (371) : 3 Mad L Jour 6 (DB), Kuppusami Chetti v. 
Papathi Atnmal. 

(•23) 10 AIR 1923 Pat 242 (246): 2 Pat 335: 71 Ind Cas 705 (DB), Pande Satdeo 
v. Ramayan Tcwari.] 

[But see (’83) 9 Cal 406 (410) : 11 Cal L R 565 (DB), Ram Dhun Dliur v. 
Mohesh Cliunder. (Mortgagee deliberately proceeding against one property in the 
hands of an auction purchaser leaving eleven others comprised in the same mort¬ 
gage in the hands of the mortgagor.)] 

4 . (’13) 20 Ind Cas 765 (766) : 16 Oudh Cas 199, Basant Singh v. Rameshar 
Baksh Singh. 

5. (’09) 1 Ind Cas 264 (276, 277) (DB) (Cal). 
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proportionate share, unless circumstances have happened, the effect 
of which, in fact or in law, is to create a severance of the security.” 

The mortgagee is entitled to execute his mortgage decree against 
any of the mortgaged properties he pleases, and, if any question of 
equity arises between the different owners of the mortgaged properties, 
that equity can only be enforced in an independent suit for contribution 
and not in proceedings for execution. 8 


13. A claim for contribution is a charge on the property. 
— The liability under this section to contribute is attached to the 
different shares or parts of the property mortgaged. Section 100 of the 
Act lays down that where immovable property of one party is, by act 
of parties or by operation of law, made security for the payment of 
money to another, the latter person is said to have a charge on the 
property. It is thus clear that the provisions of s. 8-2 read with s. 100 
clearly give rise to a charge against such portions of the mortgaged 
property as have not discharged their proportionate share of the 
liability. 1 A suit for contribution under this section is, therefore, a suit 
to enforce a charge and the limitation applicable to such a suit will be 
as provided by Art. 132, Limitation Act. 2 


14. Liability to contribute, whether personal. — The 
liability to contribute is, as has been seen in Note 13, a charge upon the 
pioperty. 1 But can the owner of the part or share, who pays in excess 
of his share, towards the mortgage-debt, claim apart from the provisions 
of this section, a personal relief under Ss. GO and 70 of the Contract 
Act, 1872, against those who have escaped payment *? One view is that 
no personal relief c an be granted in such a case. 1 * Another view is that 

6 ^ 10 A 1 R 1923 Pat 44 ( 45 ) •* ?! Ind Cas 26 (DB), Surju Lai v. Baijnath 

^ Singh 13 ^ 7 ’ ^ : 4 Cnl L Jour 573 (DB), At >^er Chand v. Shiva Persad 

P ‘“ l " <201) : 71 M C “ 940 <“>• « ^asH 

( Si v! T P R .Fim 8 ] (69) : 5 Rang 764 : 107 Ind Ca9 173 (DB) * Po 

Note 13 

(262): 5 Luck 727:125 InJ Cts 402 lDB >’ 

7AI Wji C “) 145 <U! ” : 33 A “ 708 (FB) ' B ' ,agwm Das *■ Hussain. 

•aSLtaUftl.! 4441:1 A " L,om ' 148,m IbnBasan ’■ 
( Ti 2 L A v m i”1w. (248): 10 Luck 690 : 154 IaJ Cas 267 (DB >'^ 

VerBaotrjfj 0 ) 03 145<149) ‘ 33 A “ 708 (FB) ' v. Ka ram Hussain. 

N„t A e s a t h hr M „ C0mme "' arie3 ‘ he LimUalim **. 2n>l (>942) Edn., Art. 182 

Note 14 

!' ( '"i U lDd C “ 145 <140) : 33 A " 708 < FB >. Bhagwanias v. Karam Hussain. 

Bir^t flC. 1920 A11 696 (098) : 126 In<1 C " S 354 <DD) ' Sat,r Biusain v. 
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S. 69 of the Contract Act, 1S72, does not apply to a suit for contribution. 2 
The reason given is that that section contemplates only those cases where 
payment is made by a person under no legal liability to make it, and as 
the plaintiff claiming contribution, is bound under law to make the 
payment, S. 69 does not apply. 3 Some decisions have, however, taken a 
contrary view, namely, that this section (s. 69, Contract Act) applies to 
suits for reimbursement, where both the plaintiff and the defendant are 
liable for the money paid by the plaintiff. 4 5 Whether S. 69 of the Contract 
Act applies or not, a suit for contribution would fall within the scope 
of S. 70 of the Contract Act. 6 In the undermentioned case 6 where the 
mortgagee threatened to sell the land mortgaged to him and one of the 
cosharers paid up the mortgage debt to prevent the property from being 
sold, it was held that his suit for contribution fell within the scope of 
s. 70 of the Contract Act and that he was entitled to a personal relief 
against the owner of the property liable to contribute. 

Though a personal decree for contribution may be passed against 
any of the persons who are themselves mortgagors, it was held in the 
undermentioned case, 7 that it could not be passed against an auction 
purchaser of the title of one of the mortgagors. 


15. Mortgage-debt not fully discharged — Claim for 
contribution.—It has been seen already that where properties x, y and 
z are mortgaged for a debt, and the owner of x has paid towards the 
mortgage more than the amount attributable to it, the liability of y and 
z to contribute towards the excess so paid, in proportion to their value 
is a charge upon y and 2 . This charge will obviously arise the moment 


2. (’16) 3 AIR 1916 Mad 979 (981, 982) : 28 Ind Cas 898 (DB), Bangayya Naxdu 
v. Chinnasami Iyer. 

(’18) 5 AIR 1918 Mad 1012 (1015) : 39 Ind Cas 405 (DB), Kunchithapatham v. 
Palamalai Pillai. 

3. (’16) 3 AIR 1916 Mad 979 (981, 982) : 28 Ind Cas 898 (DB), Bangayya Naidu 
v. Chinnasami Iyer. 

4. (’14) 1 AIR 1914 Cal 208 (209) : 20 Ind Cas 569 (DB), Bam Lai v. Khiroda 
Mohini. (Where a co-judgment-debtor purchases a rent decree, such a purchase 
is equivalent to paying off the decree and the purchaser is entitled to contribution 
under S. 69 of the Contract Act.) 

(’14) 1 AIR 1914 Cal 672 (673) : 15 Ind Cas 55 (DB), Prosunno Kumar v. 
J amaluddin. 

(’28) 15 AIR 1928 All 298 (298) : 50 All 428 : 114 Ind Cas 47, Mahomed AH v. 
Maktubun-nissa. 

[See (’10) 5 Ind Cas 779 (781) (DB) (Cal), Maharaja Parbhu Narain Singh v. 
Babu Beni Singh. (Where a co-mortgagor pays off the decretal amount and sets 
aside the execution sale he cannot get personal decree for contribution under S. 69. 
But where a co-mortgagor prevents the sale of the mortgaged property in execu¬ 
tion, he is entitled to it.)] 

5. Pollock & Mulla, Indian Contract and Specific Belief Acts , 6th Edition., 
pp. 390 and 395. 

(’31) 18 AIR 1931 Pat 394 (399) : 10 Pat 528 : 134 Ind Cas 139 (DB), Bhagwati 
Saran v. Maiyan Murat. (Though Fazl Ali, J., was inclined to agree that cose 
was covered by S. 69, Contract Act, he preferred to rest his decision onS. 70.) 

6. (’88) 1888 All W N 10 (10) (DB), Khairat Husain v. Haidari Begam. 

7. (’24) 11 AIR 1924 Nag 238 (240) : 76 Ind Cas 57, Parashram v. Bondrusa. 

# 
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such excess is paid, 1 and the right to enforce such charge must ordinarily 
arise at the same time. There has, however, been a difference of opinion 
on the point. According to one view, the right to contribution and the 
right to enforce such charge does not arise until the whole mortgage 
is discharged. 3 The contrary view is that the right to enforce the 
contribution will arise whether the whole mortgage is discharged or not. 3 
Some of the cases holding the first view rest upon the provisions of S. 95 
as it stood prior to the amendment of 1929, it being assumed that the 
doctrine of contribution under this section is the same as the doctrine 
of subrogation underlying S. 95. Other cases rest their view on Art. 99 of 
the Limitation Act of 1877. The old s. 95 provided that where one 
co-mortgagor redeemed the mortgage, he had a charge on the shares 
of the other co-mortgagors for their proportion of the expenses of 
redemption. And it was held under that section, that the word 
“ redeemed ” showed that the section did not apply unless the whole 
mortgage debt was discharged. Again Art. 99 of the Limitation Act of 
1877 provided, in the first column thereof, the limitation for a suit for 
contribution by a party who had paid the whole amount due under a 
joint decree, while, in the third column it provided that time ran from 
the date of the plaintiff’s payment in excess of his share. There was 
naturally a conflict of opinions under that Article whether a suit for 
contribution was barred if a portion of the common debt was paid more 
than three years before suit and the balance within three years after the 
suit. 4 The old Art. 99 has been remodelled under the present Limitation 
Act by the substitution of the words “the whole or more than his share 
of the amount due” for the words “the whole amount due”, thus showing 
that a suit for contribution (not being the enforcement of a charge 
therefor) will lie even if the whole amount due has not been discharged. 
Section 95 of this Act read with s. 92, on the other hand has made it 
clear that a right of subrogation does not arise until the mortgage is 
redeemed in full. There is no such provision in S. 82 corresponding to 
the last paragraph of section 95. It is, therefore, clear that a suit for 
contribu tion by enforcing the charge is maintainable even if the whole 

Note 15 


1. See (’04) 26 All 407 (445) : 1904 All W N 74 (FB), Ibn Hasan v. Brij. 
bhulcan Saran. (Per Banerji, J.) 

2 ; ( ’° 4) 2 ,1 A1 ! 407 (433 ’ 446) : 1904 All W N 74 (FB), Ibn Hasan*.BrijBhukan 
baran. (Per Full Bench; Banerji, J., dissenting—S. 95 of the Transfer of Pro¬ 
perty Act was relied on for this view.) 

(’09) 1 Ind Cas 5 (6) : 81 All 65 (DB), Muhammad Yahiya v. Rashid-ud-din. 

( 34) 21 AIR 1934 Pat 612 (614) : 13 Pat 356 : 165 Ind Cas 756 (DB), Birendra 
Keshri Prasad v. Baharia Saraswati Kuer. 

[See also (’97) 20 Mad 23 (24) (DB), Pattabhiramayya v. Bamayya Naidu. 
(Article 99 of the Limitation Act was relied on,) 

(’ll) 11 Ind Cas 145 (146) ; 33 All 708 (FB), Bhagwan Das v. KaramHussain.] 

3. (’30) 17 AIR 1930 Oudh 260 (263) : 5 Luck 727 : 126 Ind Cas 402 (DB) 
Muhammad Mian v. Bharat Singh. (31 All 65 foUowed.) 

(, Sfs“rucSi! 16 ’ 71?) 1 13 Mad L J ° Ur 83 (FB> ’ *** ° f V ”“"«9ram v. 


4 . See the Authors’ Commentaries on the Limifaficm Act, 2nd (1942) Edn.,Art. 99 
Notfl X* 
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mortgage is not discharged in full,** though a right of subrogation cannot 
lie claimed until it is fully redeemed. 

16. Contribution arises both on voluntary and involun- 
tary payments. — A distinction is sometimes sought to be made 
between involuntary and voluntary payment of the common liability 
and it has been held that a right of contribution arises only where the 
claimant has voluntarily paid the debt. 1 But on principle no such 
distinction can be made. The right of contribution arises, with equal 
lorce and validity, both in the case where the claimant has himself paid 
the amount to avert a legal process, and in the case where such payment 
lias been enforced by an execution sale of the claimant’s property. The 
reason is that the right of contribution does not depend upon the nature 
of the payment but upon the fact of the payment. In both the cases 
the claim is based on the ground that the claimant’s property has paid 
more than what it was liable for and that the defendant has been 
benefited by the payment. 2 


17. Right of redeeming co-mortgagor to claim contribu¬ 
tion. Ihe old s.95 provided that where one of the several mortgagors 
redeemed the mortgaged property and obtained possession thereof, he 
had a charge on the share of each of the other co-mortgagors in the 
property for his proportion of the expenses properly incurred in so 
redeeming and obtaining possession. Though the section spoke of 
redemption and obtaining possession, which suggested that its application 
was confined only to usufructuary mortgages, it was held by their 
Lordships of the Privy Council in Ahmad Wali Khan v. Shamsul 
Jalian Begum 1 that the section should be construed as being applicable 
to all kinds of mortgages. Relying upon this interpretation of the 
section by the Judicial Committee, one set of cases held that a 
co-mortgagor redeeming the mortgaged property obtained, in all kinds 
ol mortgages, a charge under S. 95 over the shares of other mortgagors 
tor the exixmses of redemption. 2 A contrary view was held in other 

5. ( 42) 29 AIR 1942 Bom 95 (97) : 199 Ind Cas 723 (DB), Baswannewa v. Dodgo- 
W( la Basangorrada. (Section 82 may apply even while the mortgage is still 
subsisting.) 

Note 16 

1. ( 01) 24 Mad 96 (107) (DB), Sesha Ayyar v. Krishna Ayyangar. 

2. (’30) 17 A I R 1930 Oudh 260 (264) : 5 Luck 727 : 125 Ind Cas 402 (D B), 
Mahomed Mian v. Bharat Singh. 

(’16) 3 A I R 1916 All 130 (131) : 38 All 92 : 32 Ind Cas 177 (D B), Abid AH v. 
Imam Ali. 

( 15) 2 A I R 1915 Cal 759 (762) : 27 Ind Cas 780 (D B), Dhakeshtvar Prosad v. 
Harihar Prosad. 

( 04) 26 All 407 (435) : 1 All L Jour 148 (FB), Ibn Hasan v. Brijbhukan Saran. 

( 03) 26 Mad 686 (693) : 13 Mad L Jour 83 (F B), Rajah of Vizianagaram v. 
Rajah Setrucherla. 

Note 17 

1. (’06) 28 All 482 (487) : 33 Ind App 81 (PC). 

2. (’31) 18 A I R 1931 Cal 251 (253, 256) : 58 Cal 1167 : 130 Ind Cas 889 (F B), 
Umar Ali v. Asmat Ali. 

(’36) 23 AIR 1936 Mad 500 (502) : 162 Ind Cas 828, Sreeramulu v. Ratna- 
krishnayya. 



CONTRIBUTION TO MORTGAGE-DEBT 1673 

cases namely that the section did not apply except in cases of the 
redemption of usufructuary mortgages and that, in cases of other kinds 
of mortgages, the redeeming co-mortgagor had a charge by the joint 
operation of ss. 82 and 100 of the Act, which was independent of S. 95. 3 
According to a third class of cases, the doctrine of subrogation applied 
to the case of a redeeming co-mortgagor who, on such redemption, 
stepped into the shoes of the mortgagee whom he redeemed, having all 
the latter’s rights against the other co.mortgagors. 4 Yet another group 
of cases held that the doctrine of subrogation had nothing to do in 
this case and that a redeeming co-mortgagor was at the most only a 
charge.holder. 6 This conflict of opinions as regards the rights of the 

(’28) 15 AIR 1928 All 241 (245) : 50 All 569 : 109 Ind Cas 38 (DB), Aziz Ahmad 
v. Chhotelal. 

(’25) 12 A I R 1925 Oudh 613(614): 92 I. C.559, Jahan Begam \. Munney Mirza. 
('25) 12 AIR 1925 Nag 160 (160) : 82 Ind Cas 2, Pundalik v. Kadtai Bai. 

(’04) 26 All 227 (232, 233) : 1904 All W N 3 (DB), Bhagwan Das v. Ear Dei. 

(’06) 4 Cal L Jour 79 (84, 85) (DB), Ratishan Ali Khan v. Kali Mohan. 
(Co-mortgagor held entitled to a charge but not the assignees of the mokarari 
interest.) 

(‘15) 2 AIR 1915 Cal 759 (762) : 27 Iud Cas 780 (DB), Dliakeshwar Prosad v. 
Earihar Prosad. (Case law reviewed.) 

[But see (’05) 9 Cal W N 865 (867), Xawab Jahan Ara v. Mirza Shuj-ud-din.] 

3. ('30) 17 AIR 1930 Oudh 260 (262) : 125 Ind Cas 402 : 5 Luck 727 (DB),. 
Muhamad Mian v. Bharat Singh. 

(’03) 26 Mad 686 (711) : 13 Mad L Jour 83 (FB), Rajah of Vizianagram v. 
Rajah Setrucherla. 

(’ll) 11 Ind Cas 145 (147) : 33 All 708 (FB ),Hhagtvan Das v. Karam Hussain. 
(’02) 26 Bom 379 (385) : 4 Bom L R 61 (DB), Danappa v. Yamnappa. 

[See also ('04) 26 All 407 (444, 445) : 1 All L Jour 149 (FB), Ibn Hasan v. Brij 
Bhukan Satan. (Per Banerji, J.) 

(’06) 9 Oudh Cas 259 (265, 266) (DB), Raja Ali Mohammad Khan v. Deputy 
Commissioner , Bara Banki.) 

4. (*21) 8 AIR 1921 Cal 166 (169) : 57 Ind Cas 86S (DB), Raj Kumari Debi v. 
Mukunda Lai Bandopadhyaya. 

(’81) 4 All 58 (60) : 1881 All W N 113 (DB), Pancham Singh v. Ali Ahmed. (Case 
before T. P. Act.) 

(’09) 1 Ind Cas 825 (826): 31 All 166(DB), Ear Prasad v. Raghunandan Prasad. 
(’86) 8 All 295 (800) : 1886 All W N 98 (DB), Nura Bibi v. Jagat Narain. 
(Redeeming co-mortgagor is a mortgagee and suit against him is governed by 
Art. 148, Limitation Act.) 

(’15) 2 AIR 1915 All 95 (96) : 37 All 101 : 26 Ind Cas 417 (DB), Kashi Ram v. 
Het Singh. 

(’79) 2 Mad 223 (225) (DB), Asansab Ravuthan v. Yamana Rau. 

(’34) 21 AIR 1934 Nag 97 (99) : 30 Nag L R 1 : 157 Ind Cas 466 (DB), Ramkaran 
Eiralal v. Jogtshwar. (Case arising before amendment of 1929.) 

(’25) 12 AIR 1925 Lah 651 (652): 92 Ind Cas 261, Ram Labhaya v. Kartar Singh. 
(Obiter.) 

(’24) 11 AIR 1924 Oudh 85 (88, 89) : 73 Ind Cas 113 (DB), Lutar Ram v. Lai 
Ranjit Singh. 

[See also (’19) 6 AIR 1919 Oudh 39 (42) : 22 Oudh Cas 278 : 54 Ind Cas 269. 
Lachmi Narayanv. Raj Narayan. (For the purposes of contribution he has got 
all the rights of the mortgagee.) 

(’20) 7 AIR 1920 Oudh 204(211): 60 Iud Cos 560 (DB), Jai Kishori v. Muhamad 
Ali Muhamad £Aan.] 

5. (’31) 18 AIR 1981 Cal 251 (256) : 58 Cal 1167 : 130 Ind Cas 889 (FB), Umar 
Ali v. Asmat Ali. 
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redeeming co-mortgagor gave rise to a difference of opinion, among 
other things, as regards the starting point of limitation for the suit by 
the mortgagor to enforce his right, under Art. 132, Limitation Act. 
Those cases which held that he was merely a charge-holder held that 
limitation started from the date of payment or redemption of the 
mortgage, 6 while those cases which held that he was a subrogee, held 

{’36) 23 AIR 1936 Mad 500 (502) : 162 Ind Cas 828, Sreerainulu v. Ravia- 
krishnayya. 

(’28) 15 AIR 1928 All 241 (245) : 50 All 569 : 109 Ind Cas 38 (DB), Aziz Ahmad 
v. Clihote Lai. 

(’10) 5 Ind Cas 165 (168) (DB) (Cal), Digambar Das v. Harendra Naraian. 

(’04) 1 All L Jour 276 (278) (DB), Sagar Mai v. Janki Das. 

(’02) 26 Bom 500 (504) : 4 Bom L R 178 (DB), Vasudev v. Balaji. 

(’03) 26 Mad 686 (711) : 13 Mad L Jour 83 (FB), Rajah of Vizianagaram v. 
Rajah Setrucharla. 

(’27) 14 AIR 1927 Oudh 552 (553) : 2 Luck 686 : 105 Ind Cas 302 (DB), 
Rameshwar v. Mt. Sheo Rani. 

(’30) 17 AIR 1930 Oudh 260 (263) : 5 Luck 727 : 125 Ind Cas 402 (DB), 
Mahomed Mian v. Bharat Singh. 

(’23) 10 AIR 1923 Lah 129(130): 69 I.C. 653 (DB), Ali Akbar v. Sultan-Ul-Mulk. 
(’19) 6 AIR 1919 Oudh 267 (269) : 22 Oudh Cas 112 : 52 Ind Cas 91, Narottam 
Prasad v. Shankar Singh. 

(’06) 1906 All W N 179 (179), Mahesh Datt Pandey v. Babu Dan Bahadur Pal. 
[See also (’27) 14 AIR 1927 Oudh 347 (349) : 2 Luck 618 : 104 Ind Cas 400, 
Wajihuddin Ashraf v. Ahmad Ashraf. 

(’33) 20 AIR 1933 All 21 (28) : 54 All 975 : 141 Ind Cas 91 (DB), Jauhari v. 
Tunday. 

(’92) 1892 Bom P J 412 (DB), Naro v. Ragho. (Redeeming mortgagor becomes 
a lienor.) 

(’81) 1881 Bom P J 57 (DB), Pandjirav v. Naroji. (Do.) 

(’22) 9 AIR 1922 Bom 150 (151) : 46 Bom 213: 64 Ind Cas 205 (DB), Chandbhai 
v. Hasayibhai. (Do.) 

(’84) 8 Bom 497 (499) (DB), Vithal Nilkanlh Pinjale v. Vishvasrav. (Do.)] 

6 . (’28) 15 AIR 1928 All 241 (245) : 50 All 569 : 109 Ind Cas 38 (DB), Aziz 
Ahmad v. Chhotelal. 

(’31) 18 AIR 1931 Cal 251 (257) : 58 Cal 1167 : 130 Ind Cas 889 (FB), Umar Ali 
v. Asmai Ali. 

(’03) 26 Mad 686 (715) : 13 Mad L Jour 83 (FB), Rajah of Vizianagaram v. 
Rajah Setruclierla. 

(’36) 23 AIR 1936 Mad 500 (502): 162 Ind Cas 828, Sreetnuluv. Ramakrishnayya. 
(’27) 14 AIR 1927 Oudh 552 (553): 2 Luck 686: 105 Ind Cas 302 (DB), Rameshwar 
v. Mt. Sheorani. 

(’25) 12 AIR 1925 Oudh 613 (614): 92 I. C. 559, -Jahan Bcgam v. MunneyMirza. 
(’04) 26 All 227 (233) : 1904 All W N 3 (DB), Bhagivan Das v. Har Dei. 

(’09) 1 Ind Cas 825 (826) : 31 All 166 (DB), Ear Prasad v. Raghunandan Prasad. 
(’30) 17 A I R 1930 Oudh 260 (264) : 5 Luck 727 : 125 Ind Cas 402 (DB), 
Muhammad Mian v. Bharat Singh. 

(’35) 22 AIR 1935 Oudh 245 (250) : 10 Luck 690 : 154 Ind Cas 267 (DB), Nisar 
Ahmad v. Manzur Ahmad. 

(’04) 1 All L Jour 276 (278) (DB), Sagar Mai v. Janki Das. 

(’32) 19 AIR 1932 All 250 (251) : 137 Ind Cas 86 (DB), Collector of Farrukhabad 
v. Kisliore Mohan. (Case under the old section.) 

[See also (’06) 28 All 743 (746) : 1906 All W N 216 (DB), Yakubali Khan v. 
Lala Kishun Lai. 

(’09) 4 Ind Cas 872 (872) (DB) (Mad), Punchapagesa v. Subramanya. 

(’ll) 11 Ind Cas 145 (150, 152) : 33 All 708 (FB), Bhagtcan Das v. Karam 
Hussain. (The claim in this case being a personal money claim was held govern¬ 
ed by Art. 62.] 



CONTRIBUTION TO MORTGAGE-DEBT 


1675 


that the limitation started from the date when the mortgage-debt 
redeemed by him became due.' 

The Transfer of Property (Amendment) Act of 1929 removed this 
conflict of opinion by adding a new section 92 and by suitably amending 
S. 95 of the Act. By these amendments, the Legislature gave statutory 
recognition to the view that a redeeming co-mortgagor was subrogated 
to the position of the mortgagee redeemed by him. Thus, under the 
present S. 92, a redeeming co-mortgagor has the same rights as regards 
the redemption, foreclosure or sale of the mortgaged property, as the 
mortgagee whose mortgage he redeems, 8 and hence, now, a suit by the 
redeeming mortgagor to enforce his rights as subrogee must be brought 
by him under Art. 132, Limitation Act, within 12 years from the due 
date of the mortgage redeemed by him and not from the date of 
payment. 9 In the Punjab, where the Act is not applicable, the equitable 
doctrine of subrogation has all along been applied to the case of the 
redeeming co-mortgagor. 10 

The effect of the enactment of the new section is that a co-mortgagor 
who redeems the mortgage gets all the rights as regards foreclosure, 
redemption or sale of the mortgaged property, as were enjoyed by the 
mortgagee himself. He is substituted in the place of the mortgagee, 
which is legally a better position than that of a mere charge-holder, 
which he may get under the joint operation of Ss. 82 and 100 . 

But S. 95 and this section are not mutually exclusive. There seems 
to be nothing to prevent a redeeming co-mortgagor, from claiming at 
his option rights given to him under S. 95 or those given to him by this 
section. 11 Even if his rights to sue on the original mortgage by virtue of 
his right of subrogation may be barred by limitation, there appears to be 
nothing to prevent his enforcing his charge for contribution under this 
section within 12 yearn of the date of -payment in excess of his share. 

18. Effect of acquisition of a portion of equity of 
redemption by mortgagee. — Where the mortgagee himself 

7. (’21) 8 AIR 1921 Cal 166 (169) : 57 Ind Cas 868 (DB), Raj Kumari Debi v. 
Mukanda Lai Bandopadhyaya. 

8. (’31) 18 AIR 1931 Cal 251 (252) : 58 Cal 1167 : 130 Ind Cas 889 (FB), Umar 
Alt v. Asmat Alt. 

(’38) 25 AIR 1938 Lah 184 (186) : I L R (1938) Lah 103 : 178 Ind Cas 778 (DB), 
Abdul Ohafur v. Firm Mangat Rai. 

[See also (’35) 22 AIR 1935 Oudh 245 (248) : 154 Ind Cas 267 : 10 Luok 690 
(DB), Nisar Ahmad v. Mansur Ahmad.) 

9. See the Authors’ Commentaries on the Limitation Act. 2nd (1942) Edn 
Art. 132, Note 10. 

10 . (’38) 25 AIR 1938 Lah 184 (186) : I L R (1938) Lah 103 : 178 Ind Cas 778 
(DB), Abdul Qliafur v. Firm Mangat Rai. 

(’41) 28 AIR 1941 Lah 421 (422) : 197 Ind Cas 626, Phula Singh v. Hanuimon. 

11 . (’42) 29 AIR 1942 Bom 95 (97) : 199 Ind Cas 723 (DB), Bastvannewa v. 
JDodgotvda. (Section 82 applies even when the mortgage has been paid ofl in full 
out of only some of the properties mortgaged, and the owner or the person interested 
in the properties from whioh the mortgage has been paid oS then has a right to 
olaim contribution from the owner of other properties which were liable under the 
mortgage but which were not called upon to pay it off.) 
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purchases a jxDition of the mortgaged property, such purchase will 
extinguish that portion of the mortgage-debt which is chargeable by 
way of contribution on the portion purchased by him, that is to say, 
the ]K)rtion of the debt which beat’s the same ratio to the whole amount 
of the debt as the value of the portion purchased bears to the whole of 
the property mortgaged. 1 There is no difference in principle whether 

Note 18 

1. (1900) 22 All 284 (293): 1900 All W N 69 (FB), Bisheshur Dial v. Ram Sarap. 
(’97) 20 All 23 (31, 32): 1897 All W N 163 (FB), Xand Kishore v. Raja HariRaj 
Singh. 

(’75) 24 Suth W It 24 (241 : 15 Beng L R 303 (DB), Nathoo Salioo v. Lala Ameer 
Chand. 

(’79) 4 Cal 475 (481, 482) : 3 Cal L R 184 (DB), Kali Prosonno v. Kamini 
Soondari. 

(’89) 13 Bom 45 (49) (DB), Moro Raghunaih v. Balaji Trimbak. 

(’03) 26 All 72 (75, 76) : 1903 All W N 190 (DB), Shiv Lai v. Bhauani Shankar. 
('ll) 10 Ind Cas 235 (235) (All), Jaganath Prasad v. Mihin. 

(’ll) 10 Ind Cas 729 (730) : 33 All 434 (DB), Chunilal v. Srikishan Singh. 

(’22) 9 AIR 1922 All 405 (406) : 68 Ind Cas 261 : 44 All 708 (DB), Amba Prasad 
v. Wahid Ullah. 

(’39) 26 A I R 1939 All 86 (87) : 180 Ind Cas 696, Mahomed Abdul Rahman v. 
Baldco Sahai 

(’01) 26 Bom 88 (95) : 3 Bom L R 628 (DB), Fakirayya v. Gadigayya. 

(’06) 4 Cal L Jour 195 (197) (DB), Harendra Kumar Guha v. Dindayal Saha. 
(’06) 4 Cal L Jour 317 (319) (DB), Mahomed Taki Rasa v. IF. .4. Thomas. 

(’32) 19 A DR 1932 Cal 319 (320) : 59 Cal 76 : 137 Ind Cas 260(DB), Krishna 
Chandra Bhoumik v. Pabna Model CoLtd. 

(’08) 31 Mad 419 (424): 18 Mad L Jour 229(DB), Kommineri Appayav.Rangayya. 
(’20) 7 A I It 1920 Mad 375 (378) : 55 Ind Cas 666 : 43 Mad 372 (FB), Ponnam - 
bala Pillai v. Annamalai Cheltiar. (Overruling 12 Ind Cas 130.) 

(’25) 12 AIR 1925 Mad 483 (484) : 86 Ind Cas 548 (DB), Ramaswami Pillai v. 
Xarayanasicami Pillai. 

(’27) 14 AIR 1927 Mad 560 (562): 1001. C.833, Sundarammal v. Sundara Reddi. 
(’31) 18 AIR 1931 Mad 552 (553) : 131 Ind Cas 152, Brahmayya v. Perumalla 
Subbarayudu. (But there must be a valid sale to apply this principle.) 

(’27) 14 AIR 1927 Oudh 542 (543) : 102 Ind Cas 708 (DB), Balgobind v. Bankte- 
shwar Ravan Bahadur. 

(’37) 24 A I R 1937 Ondh 284 (285) : 166 Ind Cas 779 : 13 Luck 122, Mt. Saddi- 
gunnissa v. Bhagtcandin. (Mortgage of three plots to A by B — Sale of two of 
them by B to C — A obtaining decree for sale of all plots and purchasing himself— 
C not impleaded in suit — C selling two plots to D — Obstruction to possession of .4 
by D — Suit by A against B and D for proportionate amount of mortgage money 
by sale of two plots— Suit held maintainable — A held should be required to give 
credit for proportionate value of one plot only.) 

(’40) 27 AIR 1940 Pat 420 (422) : 190 Ind Cas 449 : 19 Pat 524 (DB), Prabhuram 
v. Kameshwar Prasad Singh. 

(’28) 15 A I R 1928 Rang 266 (266) : 114 Ind Cas 290 : 6 Rang 417 (DB), Nyaun- 
glebin Co-operative Bank v. Maung Ba U. 

(’33) 20 AIR 1933 Lah 374 (375) : 141 Ind Cas596 (DB), Gian Singhv. Alma Ram. 
(’06) 1906 Pun L R No. 44, p. 133 (135, 136) : 1905 Pun Re No. 91 (DB), Saran 
Das v. Attar Bibi. 

(’96) 22 Bom 304 (313) (FB), Lakhmidas v. Jamnadas. 

(’16) 3 AIR 1916 Mad 1080 (1031) : 29 Ind Cas 124 (DB), Arunagiri v. Kuppu- 
swamy. 

(’37) 24 A I R 1937 Mad 965 (967) : 177 Ind Cas 71, Sengava Xaick v. Perumal 
Reddiar. (Mortgagee acquiring equity of redemption by private sale in his favour 
by mortgagor.) 
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the purchase by the mortgagee is in execution of a decree or is by way 
of private sale. 2 

The principle lias, however, no application where the mortgagee 
purchases a portion of the mortgaged property free of incumbrances ; 
in other words the mortgagee need not abate any portion of his debt 
where he has paid the full market value of the portion purchased, and 
not merely the value of the equity of redemption in it. 3 In such a case 
there would really be an implied “contract to the contrary” that the 
property so purchased is not liable to contribute. 4 

The rule requiring the mortgagee to abate portion of his debt in 
proportion to the value of property purchased by him may be enforced 
in the very suit brought by the mortgagee to recover his mortgage-debt. 
The rateable liability on the remaining portion should be determined 
under this section and decree for that amount alone should be passed. 
In the undermentioned case 6 where the mortgagee acquired a portion 
of equity of redemption and sued for sale of the remaining property for 
the balance of the debt, it was held that the decree ordering the sale of 
the property without fixing the proportionate liability on the property 
under this section was improper. In case a mortgagee purchases a 
portion of equity of redemption after the passing of decree on his 
mortgage, it has been held that he cannot execute his decree for the 
recovery of the entire debt. As the mortgagee is entitled to recover 
only a proportionate share of the debt, all that the executing Court 
can do is to proceed against the remaining property for the amount 
remaining due after the proportionate abatement of the debt. 6 

(’16) 3 A I R 1916 Pat 249 (249) : 1 Pat L Jour 228 : 36 Ind Cas 209 (DB), Ram 
Narain v. Ram Kumar. 

The following cases to the contrary are no longer good law : 

(’97) 19 All 196 (199) : 1897 All W N 18, Chunna Lai v. Anandi Lai. 

(’96) 1895 All W N 1 (1) (DB), Sumera Knar v. Bhagwat Singh. 

(’75) 24 Suth W R 83 (84, 85) (DB), Byjonath Sahoy v. Doolhun Bisioanath. 

(’21) 8 AIR 1921 Nag 96 (96) : 64 Ind Cas 453, Adku v. Rajaram. 

2. (’08) 8 Cal L Jour 92 (93) (DB), Mutty Lall v. Nunda Lall. 

(’10) 6 Ind Cas 842 (845) (DB) (Cal), Mir Eusuff Ali v. Panchanan. 

(’42) 29 AIR 1942 Mad 44 (46, 47) : 201 Ind Cas 612 (DB), Arunagiri v. Radha- 
krishna. (Section 82 was held not directly applicable but principle was held 
applicable.) 

[See also (’42) 29 AIR 1942 All 104 (107) : 199 Ind Cos 212 (DB), Jagat Singh v. 
Behari Lai. (Purchase of half share by mortgagee in court auction extinguishes 
mortgage to that extent and breaks up integrity of mortgage.] 

3. (’01) 24 Mad 96 (111, 112) : 10 Mad L Jour 383 (DB), Sesha Ayyar v. Krishna 
Ayyangar. 

(’10) 6 Ind Cas 842 (844) (DB) (Cal), Mir Eusuff Ali v. Panchayian. 

(’95) 18 All 31 (38) : 1895 All W N 144, Muhammad Husen Aii v. Thakur 
Dharam Singh. 

(’81) 3 All 682 (686, 688) : 1881 All W N 53 (DB), Gaya Prasad v. Salik Prasad. 
(’ll) 9 Ind Cas 725 (725) : 4 Sind L R 224 (DB), Gul Mahomed v. Lotomal. 

4 . See Note 7. 

5. (’16) 3 AIR 1916 Pat 249 (249) : 1 Pat L Jour 228 : 36 Ind Cas 208 (DB), 
Ramnarain Singh v. Ram Kumar. 

6 . (’23) 10 AIR 1923 Pat 490 (491) : 2 Pat 715 : 74 Ind Cas 102 (DB), AuLad Ali 
v. Abdul Hamid. 
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19. Effect of release by mortgagee of a portion of 
equity of redemption. — As has been seen in the Notes on S. 60, a 
mortgagee is entitled to release from his mortgage security any part of 
the mortgaged property without abating any portion of his mortgage- 
debt. 1 But the owners of parts of the equity of redemption cannot be 
deprived of their right of contribution by such release on the part of 
the mortgagee. 2 

A mortgagee is not prevented by reason of a release of a portion 
of the property from the mortgage security, from proceeding personally 
against the mortgagor (where such remedy is available) in case the 
remaining property is insufficient to satisfy his claim. 3 

20. Effect of negligence or laches on the part of the 
mortgagee. — It has been held in the undermentioned cases that a 
mortgagee or charge-holder who has got a charge on two properties, 
but who allows by his negligence or laches, his remedy against one of 
the properties to be barred, cannot claim to recover the whole amount 

(’32) 19 AIR 1932 Cal 319 (320) : 59 Cal 76 : 137 Ind Cas 260 (DB), Krishna- 
chandra v. Pabna Model Co. Ltd. 

(’20) 7 AIR 1920 All 129 (131) : 42 All 544 : 58 Ind Cas 743 (DB), Sarju Kumar 
v. Thakur Prasad. 

(’34) 21 AIR 1934 Mad 250 (251): 141 Ind Cas 366, Chinniah Rowther v. Muthu- 
raman Chetliar. 

(’06) 4 Cal L Jour 195 (197) (DB), Harendra Kumar v. Dindayal Saha. 

(’06) 4 Cal L Jour 317 (319) (DB), Mahomed Taki Reza v. 17. A. Thomas. 

[See also (’13) 20 Ind Cas 825 (825) (DB) (Mad), Adusumalli Suryanarayana v. 

Vallurapalli Sriramulu .] 

(’83) 13 Cal L R 272 (273) (DB), Yakoob Ali v. Ram Dool Lai. (Execution 
allowed only for the proportionate share of the debt.)] 

[But see (’36) 23 AIR 1936 Cal 537 (540) : 168 Ind Cas 416, Aymamud Sarcar 
v. Ebaruddin Sarcar .] 

Note 19 

1. See Note 43 on Section 60. 

(’42) 29 AIR 1942 P C 50 (53) : 202 Ind Cas 265 (PC), Ramchand v. Parbhu . 
Dayal. 

2. (’36) 23 AIR 1936 Mad 293 (294) : 162 Ind Cas 304, Deekshitalu v. Venkata- 
ramayya. 

(’32) 1932 Mad W N 1343 (1344) (DB), Nagenahalli Co-operative Society v. 
Nanjappa. 

(’32) 19 AIR 1932 All 246 (247) : 136 Ind Cas 567 (DB), Balkrishan v. Mt. 
Rundia. 

(’31) 18 AIR 1931 Nag 44 (45) : 27 Nag L R 4 : 130 Ind Cas 809, Zisan v. Abdul 
Majid Khan. (The observations to the effect that mortgagee’s failure to implead 
the purchaser might prejudice the other defendants by rendering the suit for con¬ 
tribution less likely to succeed, submitted not correct.) 

(’40) 27 AIR 1940 Pat 420 (421) : 19 Pat 524 : 190 Ind Cas 449 (DB), Prabhu 
Ram v. Kameshwar Prasad Singh. 

[See also (’42) 29 AIR 1942 P C 50 (53) : 202 Ind Cas 265 (PC), Ramchand v. 
Parbhu Dayal.'] 

[But see (’3i) 18 AIR 1931 All 625 (627) (DB), Murli Prasad v. Sheo Dat 
Prasad. (The obiter remarks as regards the effect of release by mortgagee based 
on 6 Ind Cas 842 are no longer good law.)] 

3. See the Authors’ Commentaries on the Code of Civil Procedure, 3rd (1940) 
Edn., O. 34 R. 6, Note 10. 

[See also (’24) 11 AIR 1924 Cal 209 (211) : 50 Cal 718 : 74 Ind Cas 1021 (DB), 
Ghand Mall v. Ban Behari.] 
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from the other property. 1 This view, it is submitted, is not correct. If, 
as has been seen in Note 43 on S. 60, a mortgagee is entitled to release 
any part of the mortgaged property from his security and enforce the 
whole claim against the other properties, there does not seem to be any 
reason why the same principle should not apply where the mortgagee 

chooses to allow his remedy against a particular property to be barred 
by limitation. 

On the assumption, therefore, that the mortgagee in such a case 

has recovered the whole of the debt from some of the properties only, it 

will be clear that the owners of those properties, can recover contribution 

from the properties, even though the mortgagee may have lost his 

remedy against them by reason of limitation. 2 In the case noted below, 3 

a piioi mortgagee, A, of properties x and y sued on his mortgage without 

impleading a subsequent mortgagee, B, as a party to the suit and 

obtained a decree. B thereafter obtained a decree on his mortgage and 

in execution of the decree got y sold, and c became the purchaser 

thereof. The owner of property z paid off the prior mortgage-decree 

and at that time, A’s remedy against B was barred by limitation. He 

then claimed contribution against C. It was held that he was not 

entitled to do so, on the ground that a’s remedy having been barred 

against B he and c, the purchaser in execution of his decree, were no 

longer liable to pay a’s debt or decree. The decision, it is submitted 

does not appear to be correct. The fact that A’s remedy is barred 

against B does not extinguish b’s liability. The sale in execution of 

B s decree can only be subject to the liability of a’s mortgage. When 

this liability which is common to the properties z and y is paid off from 

x, there appears to be no reason why y should become free from the 
liability to contribute. 


21. Contribution between life-tenant and reversioner.-See the under, 
mentioned case. 1 

JhV Part n eS *v t0 SUit £or contributi °n. — In a suit for 
contribution, all the persons lia ble to contribute should be made 

Note 20 

1 Dalai 28 AIB 1941 ° Udh 203 (204) 192 lDd Cas 327 ' Begun v. Raykubar 

( lll£Z™°RaZ Y L (3 ° 6): 44 B0 " 223 : 55 lDd CM 827 <»*>• 

[See also (*34) 21 AIR 1934 Cal 421 (424 425) • 151 Tnd r fto aka /™>x « ■ 

2 ; ESJw? 1915 Mad 676 (S78 > = 32 Nad 288: 27 Ind Cas 337 (DB>. Abakan 

' xlllaT 1927 0li 665 (66?): 104 lDd Cas 206 < DB >- Behari Lai v. Indra 

■ 115 lDd C “ 552 (DB) ' *“■*"•* Bidya. 
. . . Note 21 

Syal cTraT* M *** (471) = “ Ind °“ 292 Tarak Nath Ray v . 
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parties. 1 It is only when such persons are properly before the Court 
that the value of the different items of property can be ascertained 
and a decree finally settling all disputes can be made. 2 In James v. 
Achiabar Singh, 3 where the plaintiff deliberately left out one of the 
contributors, the suit was dismissed. 

But in such a suit the liability of each party must be determined 
in proportion to his interest and provided for separately. 4 

23. Properties liable to contribute. — Where properties a, 
b, c and d are mortgaged to secure a debt, and properties a and b are 
sold for the realisation of the debt, the owner of a can claim contribution 
only from the properties c and d : he cannot claim any contribution 
from the property b, inasmuch as a right of contribution obviously can 
be only against properties which have not contributed to the debt, and 
not against properties which have contributed to it. 1 

Again, where some of the properties mortgaged to secure the 
common debt, are already subject to a prior mortgage, and such 
properties are sold in execution of the decree obtained on that mortgage, 
the sale is free of the second mortgage, and such properties are not 
liable for contribution as far as the claim arising under the second 
mortgage is concerned; the burden of satisfying the whole mortgage-debt 
falls entirely on the remaining mortgage properties. 3 The burden 

Note 22 

1. (’16) 3 AIR 1916 All 190 (191) : 35 Ind Cas 600 (DB), Shankarlal v. Latafat 
Ali. 

[See also (’66) 3 Mad H C R 187 (188) (DB), Tavasi Telavar v. Palani Audi. 
C90) 12 All 110 (114) : 1890 All W N 31 (DB), Ibn Hasan v. Ramdai. 

(’73) 5NWPHCR 215 (216) (DB), Rujaput Rai v. Md. Ali Khan.] 

2. (’16) 3 AIR 1916 All 190 (191): 35 I.C. 600 (DB), Shankar Lai Latafat Ali. 
(’40) 27 AIR 1940 Pat 119 (121) : 185 Ind Cas 297 (DB), A. Janies v. Achaibar 

Singh. 

3. (’40) 27 AIR 1940 Pat 119 (121) : 185 Ind Cas 297 (DB). 

4. (’15) 27 Ind Cas 22 (24) (DB) (Cal), Matungini Debi v. Brojesivar Banerjee. 
(’31) 18 AIR 1931 All 625 (626) (DB), Murli Prasad v. Sheo Dat Prasad. 

(’77) 1 All 455 (456) (DB), Hira Chand v. Abdal. 

(’73) 5NWPHCR 215 (216) (DB), Rajaput Rai v. Md. Ali Khan. 

(’66) 3 Mad H C R 187 (188) (DB), Tavasi Telavar v. Palani Audi. 

(1864) 1864 Suth W R 303 (303) (DB), Eglington v. Koj/lashnath. 

[Sec also (’90) 12 All 110 (114): 1890 All \Y N 31 (DB), Ibn Hasan v. Ramdai.] 

Note 23 

1. (’97) 19 All 545 (548) : 1897 All WN 168 (DB), Hari Raj Singh v. Ahmad-ud- 
din Khan. 

(’22) 9 A I R 1922 All 352 (354) : 44 All 146 : 64 Ind Cas 451 (DB), Soti Suraj 
Mai v. Than Singh. 

[Sec also (’21) 8 A I R 1921 All 323 (324) : 43 All 589 : 63 Ind Cas 209 (D B), 
Rama Shankar Prasad v. Ghulam Husain.] 

2. (’97) 19 All 545 (548) : 1897 All \Y N 168 (D B), Han Raj Singh v. Ahmad- 
ud-din Khan. 

(’10) 7 Ind Cas 732 (733) : 32 All 612 : 37 Ind App 182 (P C), Bohra Thaknr Das 
v. Collector of Aligarh. (Affirming 28 All 593.) 

(’06) 3 All L Jour 441 (444) (DB), Baldeo Prasad v. Sheo Dial. 

(’22) 9 AIR 1922 All 495 (496) : 44 All 488 : 67 Ind Cas 29 (DB), Karamat Ali v. 
Gorakhpur Bank, Ltd. 
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<of proof that some of the mortgaged properties have been completely 
absorbed in satisfaction of the prior mortgages is upon the plaintiff 
suing for contribution. If the plaintiff fails to prove that some of the 
properties are so absorbed, he is bound to bring each and every item of 
the property into the hotchpot in order to enable the liability of each 
•of the properties to be determined. 3 If the plaintiff voluntarily relin¬ 
quishes his claim for contribution from some of the proi>erties, he 
•cannot thereby seek to enhance the burden on the other properties. 4 
Though a claim for contribution is lost against those properties which 
3ire absorbed in satisfaction of prior mortgage, it is not lost against 
•those portions of the projierties, which are sold in execution of a decree 
•obtained on a subsequent mortgage 5 or in execution of a simple money 
•decree against mortgagors. 8 The reason is that in such cases the sale is 
not free of the incumbrance, but only subject to it. 


24. Failure to claim contribution in redemption suit, 
’whether bars subsequent suit for contribution. — The failure 
to claim contribution in a suit for redemption will not bar a subsequent 
suit for contribution on the principle of res judicata} In Raghavachari 
v. Venkatanarayana Reddi , 2 the Court, in execution of the mortgage- 
decree, directed the properties to be sold in a particular order. The 
plaintiff, a co.mortgagor, in order to avert the sale of his properties, 
paid the entire amount of the mortgage-decree and instituted a suit 
for contribution. The defence was that if contribution was allowed the 
•order of the Court would be nullified. It was held that the plaintiff’s 
right to contribution was not barred by res judicata as it was not 
necessary for the Court iu the previous litigation to determine the 


631) 18 AIR 1931 All 625 (627) (DB), Murli Prasad v. Sheo Dat Prasad. 

^ v.TX.1 Mufa,S: * 3 AU 42 '• 58 Ind CaS 414 (DB) ’ P '‘ 

^PrcZi* 11 ^ <235) : 4 411 L ,our 66 < D B >- Raghunath Prasad v. Jamun 
1918 Pat 522 < 523 > : « Can 915 (DB), Dand Bahadur y. Deonad 

?" , .’ 2 il 11A . IR1924ill929<932,:79 lDd Cas 69 (DB). Benaik Rao v Putas 
S%ngh. (Foreclosure of one property.)] 

< ’ 31 , ) 18 2931 AU 625 <627, 628) (DB), Mur Is Prasad y. Sea Dat Prasad 

lan^Sedl Bea^ ^ ^ 644 (645) 1 126 lnd C “ 733 ' 0ana ^‘ hi ***«■ ' 
4. (•«) 18 AIR 1931 All 625 (627, 628) (DB), Marls Prasad v. She a Dat Prasad 

^ZZZlfrZ 309 (3U) : 51 A “ 606 : U6 “ " 7 < DB >. 

VITr XIT. Ghutarn 43 Al ‘ 589 = 88 “ 299 < BB », Ranu 

( S 20R ^. 6 } S ^>m,ChagandasMa g andasy. Ganssrsg. (PurcWr hal< 
liable though he was not made party to mortgagee’s suit.) 

( 03) 25 All 446 (458) : 1903 All W N 15 0 (DB), Dinanath v. Laehms Narain. 

Note 24 

MZtLZ 1929 A “ 696 (697) = 126 M c “ 351 < BB >. «** Hussain , 


2. C35) 22 AIR 1935 Mad 456 (458): 156 Ind Cas 715. (6 Cal W N 583 distinguish*!.) 


T.P.106. 
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question of contribution. See also the undermentioned case 3 to the 
same effect. 


Nor is a suit for contribution on the failure to claim contribution 
in a redemption suit barred by the provisions of 0 . 2 , R. 2 of the Code 
of Civil Procedure. That rule bars a subsequent suit only when the 
claim in the subsequent suit is based on the cause of action on which 
the earlier suit is based. As will be clear from the discussion above, the 
causes for action for a suit for redemption and a suit for contribution 
are entirely different. 4 


25. Plea that the plaintiff has no interest left in the 
property is no defence to the claim for contribution. — The 

fact that the plaintiff in a suit for contribution, has no interest in the 
property at the time of the suit is not a valid defence to the claim. 
The reason is obvious. The claim for contribution rests on the fact that 
the plaintiff has made a payment or an amount is realised from his 
property which exceeds his share of liability and that the persons against 
whom such claim is made have either not paid their share of liability 
or if paid, have paid less than what was their due share. The question 
of liability does not thus depend upon whether the person claiming 
contribution still continues to be the owner of the property or not. Thus, 
where the properties of both A and B were subject to one mortgage-debt 
and A paid Rs. 3,700 towards the discharge of that common liability, the 
fact that A had subsequently i. e., after the payment was made, sold his 
property was held not to be a bar to A’s claiming contribution from B 
in respect of the amount paid by him. 1 


26. Interest on contribution amount. — In Kamhala 
Venkanna v. Goteti Veeraraju, 1 it has been held that interest on 
the contribution amount can be awarded on equitable considerations. 
Madhavan Nair, J., in that case observed : 

“ Even if the payment of interest does not come under any 
specific provision of law, still if general equitable considerations 
justify award of the same, it is quite open to the Courts to award it, 
is a principle which cannot be disputed. In my opinion equitable 
considerations require in a case like the present that interest should 
be awarded to the plaintiff on the contribution amount. The claim 
being founded in equity, it is left to the Court to decide the rate of 
interest that should be awarded and the time from which it should 
be awarded.” 


3. (’19) 6 AIR 1919 Pat 533 (534) : 51 Ind Cas 49 (DB), Bhekdhari Singh v. 
Baijnath Goenka. (Direction for sale of properties in particular order — Decree 
satisfied on sale of some items—Liability of the remaining properties to contribute, 
held not barred.) 

4. (’29) 16 AIR 1929 All 696 (697) : 126 Ind Cas 354 (DB), Sabir Husain v. 


Rirasat Ghaus. 


Note 25 


1. (’30) 17 AIR 1930 Oudh 260 (264) : 5 Luck 727 : 125 Ind Cas 402 (DB),. 
Muhammad Mian v. Bharat Singh. 

Note 26 

1. t’36) 23 AIR 1936 Mad 910 (912) : I L R (1937) Mad 35 : 168 Ind Cas 907. 
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So also in the undermentioned case, 2 the funds which had escaped 
contribution were charged with interest upon the principal sums which 
they were bound to contribute. 

27. Contribution suit is not cognizable by Small Cause 
Court. — Article 42 of the second schedule to the Provincial Small 
Cause Courts Act, 1SS7, provides that a suit by one of several joint 
mortgagors of immovable property for contribution in respect of money 
paid by him for the redemption of the mortgaged property is not 
cognizable by the Court of Small Causes. 

It has been held by the High Court of Allahabad in the under- 
mentioned case 1 dissenting from a previous case of the same Court 2 that 
a suit by mortgagor who has paid more than his share of the mortgage 
amount, for personal reimbursement from the other mortgagors is°not 
a suit for contribution” within the meaning of Article 42 of the said 
Act and is therefore cognizable by a Court of Small Causes. See also the 
undermentioned case. 3 



Deposit in Court. 

—• ■—'• any time after the principal money 

Power to deposit in ‘[payable in respect of anv mortgage 
mortgage ne ^ due on j? ils become due] and before a suit 

. for redemption of the mortgaged 
y , ls barred the mortgagor, or any other person 
entitled to institute such suit, may deposit, in any 
Court in which he might have instituted such suit, to 
the account of the mortgagee, the amount remaining 
due on the mortgage. & 

The Court shall thereupon cause written notice 

Right to money ^r f be deposit to be served on the 
deposited by ntort. mortgagee, and the mortgagee may, 

on presenting a petition (verified in 
“[“I Prescribed by law* for the verification of 
plaints) stating the amount then due on the mortgage 

in t0 r C6pt the mone y 80 deposited 

in full discharge of such amount, and on depositing in 

the same Court the mortgage-deed c [and all documents 

® “» 91 (3M '“^ L J Ch 451: 56 W B (Eng)~513^ 

, N ° te 27 

288 (298): 50 AU 428 : 114 lDd C “ «• Xoha mmad AH 

2 AIR 1915 A11 143 (144) = 29 M C “ 247 ' Singh v. GUM 

3 ifih 8 ) i 5 ^J^r 1928 Cal 593 ( 595 > 596 ) : 109 Ind Cas 247 : 55 Cal 1193 mm 
oi SmalKW J '“ SU c0 * nissU<! •>, Court 
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in his possession or power relating to the mortgaged 
property] apply for and receive the money, and the 
mortgage-deed d [and all such other documents] so 
deposited shall he delivered to the mortgagor or such 
other person as aforesaid. 


e [Where the mortgagee is in possession of the 
mortgaged property, the Court shall, before paying to 
him the amount so deposited, direct him to deliver 
possession thereof to the mortgagor and at the cost of 
the mortgagor either to re-transfer the mortgaged 
property to the mortgagor or to such third person as 
the mortgagor may direct or to execute and (where the 
mortgage has been effected by a registered instrument) 
have registered an acknowledgment in writing that 
any right in derogation of the mortgagor’s interest 
transferred to the mortgagee has been extinguished.] 


a. These words were substituted for the words “has become payable” by S. 44 of 

the Transfer of Property (Amendment) Act, 1929 (XX of 1929). 

b. See the Code of Civil Procedure, 1908 (Act V of 1908), Sch. 1, Order VI, 

Rule 15. 

c. These words were substituted for the words “if then in his possession or 

power,” by s. 44 of the Transfer of Property (Amendment) Act, 1929 (XX 
of 1929). 

d. These words were inserted, i bid. 

e. This paragraph was added, ibid. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Nature of procedure under the 

section. 

4. Section applies to charges. 

5. “ At any time after the principal 

money payable in respect of 
any mortgage has become 
due.” 

6. “ Before a suit for redemption of 

the mortgaged property is 
barred.” 

7. “The mortgagor, or any other 
person entitled to institute 
such suit.” 

8. Deposit must be unconditional. 

9. Deposit after suit. 

10. Deposit in redemption suit. 

11. Suit for redemption without 

previous deposit. 

12. Mortgagee’s suit after deposit 

but before receipt of notice. 

13. Title to money deposited until 

withdrawal by mortgagee. 


14. “In any Court in which he 

might have instituted such 
suit.” 

15. “To the account of the mort- 
• gagee.” 

16. Minor mortgagee. 

17. “The amount remaining due on 

the mortgage.” 

18. ‘‘The Court shall thereupon 

cause written notice of the 
deposit to be served on the 
mortgagee.” 

19. “ Verified in manner prescribed 

by law for the verification of 
plaints.” i 

20. Mortgagee must accept deposit 

in full discharge of amount 
due. 

21. ‘‘On depositing in the same 

Court the mortgage deed and 
all documents in his possession 
or power relating to the mort¬ 
gaged property.” 

22. The third paragraph. 

23. Security bond, if can be taken 

under the section. 
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Other Topics (miscellaneoust 


Amount of the deposit. See Note 17. 

Deposit when can be made. See Notes 5 
and 6. 

Premature deposit. See Note 5. 

Effect of deposit. See Note 20. 

Essentials of a valid deposit. See Note 2. 


Power of Court in ease of dispute. See 
Notes 15 and 17. 

To whose credit deposit is to be made. 
See Note 15. 

Deposit in the case of minor mort¬ 
gagee. See Note 10. 

Who can deposit. See Note 7. 


1, Legislative changes -The words “payable in respect of 

any mortgage has become due” were substituted for the words “has 
become payable” occurring after the words “At any time after the 
principal money.” by s. 44 of the Transfer of Property (Amendment) 
Act, XX of 1929. This was in conformity with the similar changes 
introduced in ss. 60 and 67. (See Note 5.) 


In the second paragraph, the words “and all documents in his 
possession or power relating to the mortgaged property” were substituted 
for the words “if then in his possession or power” and the words “and 
all such other documents” were added after the word “mortgage.deed” 
occurring for the second time in the paragraph, by the same S. 44 of the 
Transfer of Property (Amendment) Act, XX of 1929. This was also in 
conformity with the similar amendment made in S. 60. (See Note 21.) 

The whole of the third paragraph was newly added, by the above 
section of the amending Act (See Note 22). 


2. Scope of the section. — This section is a survival of the 
repealed Bengal Regulations I of 179S and xvii of 1806 . 1 The former 
allowed the mortgagor, in order to save the property which had been 
mortgaged by way of conditional sale, to make a deposit in Court within 
the time fixed in the deed of mortgage for the repayment of the 
mortgage-debt. 2 The latter extended this period to one year from the 


section 83 — Note 2 

1. See the Report of the Special Committee, printed on page 22 (61). 

See the undermentioned cases under the Regulations : 

(1863-66) 10 Moo Ind App 340 (348, 349) : 5 Suth W R 47 : 2 Sar 153 (P C) 
Alexander John Forbes v. Ameeroonissa Begum . 

(1857-60) 7 Moo Ind App 323 (358, 359) : 4 Suth W R 37 : 1 Sar 692 (P C) Pran 
noth Roy v. Rookea Begum. ' 

U862-64) 1862-64 Suth W R Sp. No. 14 (14) (FB), Radhakant Dull v. Hurrokan 

( v 6 !ffwto LaT Ghov ^ 228) ' ^ L * SUP Vo1 5 " (FB) ’ Abd °° r Ruhma " 
( 67) 8 Suth W R 223 (224) (DB), Dabee Ratvoot v. Heeramun Muhatoon . 

( 72) 17 Suth W R 342 (343) (DB), Joygobind Roy v. Bundhoo Singh. 

“ !' ( 2 : ' 88 ' A11 W N 42 ( PB >’ Singh v. Kanahia Sato. 

SLr. A ° ‘ : 1884 AU W N 138 (DB) * ^akhan v. Jasodc 


iinn! 182 (185) : 1886 ** W N 47 < DB >. Mh Bukhsh v. Soda Sukh. 

( 90) 1890 Pun Re No. 107, Sanwant v. Daya Ram. 

Z,f 0> 1 31 Ind °" 230 : 1916 PU " Ee N °- 83 < D B) 


2. (1863-66) 10 Moo Ind App 340 (348) : 5 Suth W R 47 : 
der John Forbes v. Ameeroonissa Begum. 


2 Sar 153 (PC), Alexan. 
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date of the application by the mortgagee to the Court under S. 8 of the 
Regulation. 3 

Under the present Act there are three remedies open to a mortgagor 
in respect of the redemption of the mortgaged property — 

(a) he may tender the mortgage-money privately to the 

mortgagee under S. 60; 

(b) he may deposit the money in Court under this section; or 

(c) he may institute a suit for redemption under S. 91. 

He can avail himself of any of these remedies and cannot be compelled 
to resort to any one remedy in particular. 4 5 

The provision for making a deposit in Court is intended to remove 
the inconveniences that may result from a tender out of Court. If a 
mortgagor makes a tender out of Court and the mortgagee denies the 
tender, the mortgagor may be defeated by false evidence. But if he 
makes a deposit in Court the matter is proved for him by the record. 
Thus, the deposit makes available to the mortgagor a sure mode of 
proof that he had made a tender. 6 

The section confers a special privilege on a mortgagor, which other 
debtors do not enjoy. The mortgagor must, therefore, strictly comply 
with the provisions of the section in order to claim benefit under it. c 

I 

In order that a deposit may be valid under this section, it is 
essential 7 that — 

(a) it should be made after the principal money payable in 
respect of the mortgage has become due, and before a suit 
for redemption is barred (see Notes 5 and G); 

(1>) it must be made by the mortgagor or by a person entitled to 
institute a suit for redemption of the mortgaged property 
(See Note 7); 

3. (1863-06) 10 Moo Ind App 340 (348) : 5 Sutli W R 47 : 2 Sar 153 (P C), Alex - 
under John Forbes v. Amceroonissa Begum. 

(’67) 8 Suth W R 223 (224) (DB), Dabee Raicoot v. Heeramun Muhatoon. 

4. (’21) 8 AIR 1921 All 358 (360) : 59 Ind Cas 92 : 43 All 95 (DB), Het Singh v. 
Bihari Lai. 

(’01) 4 Oudh Cas 387 (394, 395) (D B), Sardar Karan Singh v. Muhammad 
Siddik Khan. 

5. (’26) 13 AIR 1926 Mad 601 (604) : 95 Ind Cas 108 : 49 Mad 609 (FB), Rama- 
bhadra v. Arunachalam. 

6. (’28) 15 A I R 1928 All 311 (313) : 108 Ind Cas 570 : 50 All 655 (DB), Ganeshi 
Lai v. Rohni Ruhumdhuj. (A deposit not only to the credit of mortgagee but also 
to the credit of a third person who is not entitled to the mortgage-money is not 
within the section and is invalid.) 

(’04) 26 All 291 (294) : 1 All L Jour 5 (DB), Debendra Mohan Rai v. Sona Kun- 
war. (Mortgagor making payment which involves the necessity of a decision of the 
Court as to rights of the parties other than the mortgagee cannot be regarded as 
having made the payment within the meaning of the section.) 

(’18) 5 AIR 1918 Mad 88 (91) : 45 Ind Cas 638 (DB), Subramania v. Narayana• 
sioami. (Petition by mortgagor asking the Court to make the mortgagee liable 
for costs and grant other reliefs—Petition not contemplated by the section.) 

7. (’37) 24 A I R 1937 All 706 (703) : 171 Ind Cas 313, Kushal Singh v. Ram 
Kishun Singh. 
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(c) it should be made in the Court in which the suit for 

redemption might have been instituted (see Note 14 ); 

(d) it must be made to the account of the mortgagee (see 

Note 15); and 

(e) the full amount due under the mortgage must be deposited, 

(See Note 17). 

It has been held in the undermentioned case 8 that the provisions 
of the Act as to tender and deposit are not intended to apply to cases 
where there are disputes between the parties as to the extent of the 
subsisting interest of the mortgagor in the equity of redemption, so as 
to compel the mortgagee to take upon himself the task of deciding such 
disputes rightly, for himself at the risk of losing interest on the money 
due to him. 


3. Nature of procedure under the section. —The procedure 
provided by the section is a summary one. 1 The functions of the Court 
under the section, like those under the repealed Bengal Regulations 2 are 
merely ministerial and not judicial. 3 Thus, it was held in the under¬ 
mentioned case 4 that 0.23, R.3 of the Code of Civil Procedure did not 
apply to a compromise entered into pending proceedings under this 
section. In the case noted below 6 it was held that it was not competent 
for a District Munsif dealing with proceedings under this section to 
make a reference to the High Court. The decision proceeded, however, 
on the view that S.141 did not apply so as to give a substantive right 
of reference to a part}’ in any proceeding other than a suit. 


4. Section applies to charges— The section provides for the 
making of a deposit in the case of mortgages. It was held in the under¬ 
mentioned case 1 that the section would apply also to a charge created 
on immovable property. This is also clear from S. 100 as amended in 
1929 which provides that all the provisions which apply to a simple 
mortgage shall, so far as may be, apply to a charge. 


8. (12) 17 Ind Cas 368 (369) (DB) (Mad), Venkata Rama Aiyar v. Rangasawmi 
Aiyangar. 

[But see (’14) 1 A I R 1914 All 46 (48) : 36 All 36 : 22 Ind Cas 539, Narsingha 

Singh v* Achhaibar Singh. (The facts were similar but it was assumed that Sec¬ 
tion 83 would apply.)] 

Note 3 

1. See the Report of the Special Committee, printed on page 22 (61). 

(’90) 13 All 195 (199, 200) : 1890 All W N 228 (DB), Anandi Ram v. Dur Najaf 
Alt Begum. J 

2. (1863-66) 10 Moo Ind App 340 (350) : 5 Suth W R 47 : 2 Sar 153 (PC), 
Alexander John Forbes v. Ameeroonissa Begum. 

(’90) 1890 Pun Re No. 107, Santoant v. Daya Runt. 

3. ( 95) 1896 All W N 145 (146, 147), Adhar Singh v. Ablakh Singh. 

4. (’90) 13 Mad 316 (318) (DB), Tatayya v. Piehayya. (Section 875 of the Code of 
1882.) 

5. ('ll) 10 Ind Cas 879 (879, 880): 36 Mad 16 (DB), Damodara Menon v. 
Kittappa Menon. 

Note 4 


1. (’85) 22 AIR 1935 Oudh 93 (94) : 158 Ind Cas 263 : 10 Luok 360 (DB), Brij 
Gopal v. Mt. Masuda Begam. (M aintenance ohnrged on immovable property.) 


Section 83 
Notes 2-4 



it,k« 


POWER TO DEPOSIT MONEY IN COURT 


Section 83 
Note 5 




5. “At any time after the principal money payable ini 
respect of any mortgage has become due.” — The right to 
make a deposit under the section can be exercised only after the 
principal money has become due and not before. Under S. 60 , similarly, 
the mortgagor has a right to make a payment or tender of the mortgage- 
money, at any time after the principal money has become due. Before 
the section was amended the words used were “after the principal money 
has become payable The word ‘payable’ gave rise to a diversity of 
opinion. In some cases it was held that when a day was appointed for 
the payment of a mortgage debt and nothing more was stated, the 
presumption was that the day was appointed for the convenience of the 
mortgagor and that it was open to the mortgagor, if he liked, to pay 
tlie mortgage-debt at an earlier date. A contrary view was taken in 
other cases and the general principle that the rights of redemption and 
foreclosure are co-extensive, was strictly followed. In order to remove 
the doubt caused by the use of the word ‘payable’ the word ‘due’ has 
l>een substituted and it is now clear that the persons mentioned in the 
section cannot proceed under this section as long as time fixed for 
payment of the mortgage-debt has not expired. A deposit made before 
the expiry of such time will be considered premature. 1 

The section presupposes that a person who proposes to take action' 
under the section has a valid right to redeem and is not attempting to 
exercise his right of redemption in a manner contrary to the provisions 
of the contract between himself and the mortgagee. 2 Thus, in the 
undermentioned case 3 a consent decree passed between the parties 
provided that if the mortgagor made default in payment of the amount 
fixed by the decree on a certain date, the mortgagee would be entitled to 
take possession of the mortgaged property. The mortgagor made default 
but the mortgagee was not given possession. Before the mortgagee could- 
recover possession the mortgagor deposited the mortgage-money in 
Court. It was held that according to the consent decree the right to 
redeem could accrue, when default was made, only after the mortgagor 
had given possession to the mortgagee and as he did not give such 
l>ossession, the deposit was premature. 

In the undermentioned case 4 a mortgage deed provided that it 
should be a simple mortgage for five years, that after that period the 
mortgagee was to have the option of retaining the deed as a simple 
mortgage deed or of obtaining possession of the mortgaged property,, 
and that if he entered into possession there was to be no redemption 
for ten years after he had obtained possession. The mortgagor did not 

Note 5 

1. See the Report of the Special Committee on S. 60 printed on page 22 (48). 

2. (’ll) 10 Ind Cas 393 (397, 398) : 35 Mad 209 (DB), Bayya Sao v. Narsinga 
Maliapatro. 

3. (’02) 26 Bom 312 (316) : 3 Bom L R 939 (DB), Ram Sonji v. Krishnaji. 

[See (’ll) 10 Ind Cas 393 (397) : 35 Mad 209 (DB), Bayya Sao v. Narsinga: 

Maliapatro. (26 Bom 312 followed.) 

4. (’20) 7 AIR 1920 Oudli 311 (311) : 50 Ind Cas 332, Ram Dayal v. Arjun 
Singh. 
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redeem within five years but as soon as the mortgagee sued for possession 
soon after five years had expired, the mortgagor made a deposit under 
this section. It was held that he could do so on the ground firstly, that 
until the mortgagee had indicated his intention, he was not in a position 
to know whether the mortgagee intended to retain his rights as a 
mortgagee under the simple mortgage or to utilize the advantage of the 
possession clause and secondly, that the deed distinctly stated that no 
redemption should take place for ten years after the mortgagee had 
taken possession and that there was nothing to prevent the mortgagor 
from redeeming at any time when the mortgagee was not in actual 
possession. 

In the case noted below 5 there was a stipulation in the mortgage 
deed that the mortgage could be discharged only by payment beyond 
the fruit season. The mortgagor deposited the amount while the fruit 
season was on. It was held that the deposit was not invalid and that it 
was open to the mortgagee to wait till the fruit season was over before 
he withdrew the amount. 

6. “Before a suit for redemption of the mortgaged 
property is barred.” — Suits for redemption of mortgages are 
governed hy Art. 148 of the Limitation Act, which provides a period of 
60 years from the date when the right to redeem accrues. As to when 
a right to redeem accrues, see Note 18 on Article 148 of the Authors’ 
Commentaries on the Limitation Act, 2 nd (1942), Edn. 


Section 83 
Notes 5-7 


• 7. “ The mortgagor, or any other person entitled to 
institute such suit.” — The term ‘mortgagor’ includes persons 
deriving title from him. 1 Such persons will, therefore, be entitled to 
make a deposit under the section. 

The persons, other than the mortgagor, who are entitled to institute 
a suit for redemption of the mortgaged property are enumerated in 
S.91. 2 Such persons also will be entitled to make the deposit under 
this section. 3 

A person in whose favour there is a mere agreement to sell the 
mortgaged property has no interest in such property and does not come 


5. (’41) 28 AIR 1941 Cal 18 (19) : 192 Ind Cas 781, Horay 
Bhusan. 


1. See Section 59A. 


Note 7 


Krishna v. Sashi 


2. (’26) 13 AIR 1926 Mad 597 (598) : 92 Ind Cas 715, Mayappa v. Kolaiuiaivelu. 
(’23) 10 AIR 1923 Mad 533 (534) : 72 Ind Cas 292 : 47 Mad 7 (DB), Subba Rao v. 

Balusu Buchi. 

3. (’23) 10 AIR 1923 Mad 533 (534) : 72 Ind Cas 292 :47 Mad 7 (DB), Subba Rao 
v. Balusu Buchi. (An assignee of a portion of the mortgagor’s interest.) 

(’16) 2 AIR 1915 Lab 228 (231) : 31 Ind Cas 230:1915 Pun Re No. 83 (DB ),Faal- 
ud-din v. Kharak Singh. (Owner of a share only in the equity of redemption.) 
(’05) 27 All 178 (179, 180) : 1904 All W N 208 (DB), Rugad Singh v. Sat 
Narain Singh. (Purchaser of a portion of equity of redemption.) 

(’17) 4 AIR 1917 All 401 (401) : 39 All 719 : 42 Ind Cas 879 (DB), KaWr Cftawi 
v. Babu Lai. (Purchaser of the share of a co-mortgagor.) 

also (’34) 21 AIR 1934 Pat 127 (131) : 13 Pat 111 : 153 Ind Cas 602 (DB), 
Jagdeo Sahu v. Maliabir Prasad .] 
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under any of the categories of persons enumerated in S. 91 and is not, 
therefore, entitled to make a deposit under this section. 4 

A mortgagee accepting and taking out the money deposited without 
any objection cannot, subsequently, dispute the right of the person, 
making such deposit, to redeem the property mortgaged and must, by 
such acceptance, be taken to have admitted the right of person to 
redeem the property. 6 

Where the mortgagor or other person is a minor, the persons 
entrusted with the care of such minor desiring to take the benefit of 
this section should get a guardian ad litem appointed by the Court to 
take proceedings under the section on behalf of the minor. 0 

8. Deposit must be unconditional. — As has been seen in 
Note 2 the deposit under this section is only a special kind of tender, 
i. e., a tender through Court 1 designed to make available to the 
mortgagor a sure mode of proof of the fact that he has made a tender. 2 

A tender must be unconditional . 3 It follows that a valid deposit 
must also be unconditional. 4 A deposit is conditional if the person 

4. (’26) 13 AIR 1926 Mad 597 (598, 600) : 92 Ind Cas 715, Mayappa Clieitiar v. 
Kolandaivelu. (A I R 1917 Mad 517 dissented from.) 

5. (’04) 1 All L Jour 590 (592, 593), Sunehra v. Sadiram. (Money deposited by a 
subsequent mortgagee — Prior mortgagee accepting money but refusing to give 
possession under the usufructuary mortgage on the ground that the mortgage in 
favour of the subsequent mortgagee is invalid—Prior mortgagee cannot do so.) 

6. (’03) 27 Bom 23 (30): 4 BomLR 714 (DB), Pandurang v. Mahadaji. (Obiter.) 
See also Notes on Section 103. 

Note 8 

1. (’26’) 13 AIR 1926 Mad 601 (604) : 49 Mad 609 : 95 Ind Cas 108 (FB), Rama- 
bhadra v. Arunachalam Pillai. 

(’38) 25 AIR 1938 Mad 405 (408) : 182 Ind Cas 287 (DB), SUppan Chettiar v. 
Rangan Chetty. 

(’18) 5 AIR 1918 Mad 1360 (1362): 40 Mad 804: 37 Ind Cas 444 (DB), Thevaraya 
Reddi v. Venkatachala Pandithan. (The mere fact that notice is given by the 
Court to the mortgagee cannot make the deposit any the lees a valid tender.) 

(’18)5 AIR 1918 Mad 490 (490) : 43 Ind Cas 126 "(DB), Govindan Nair v. K. 
Cheruvanna. (Do.) 

(’16) 3 AIR 1916 Mad 503 (504) : 30 Ind Cas 769 (DB), Vcnkatesivarudu v. Tri- 
purasundari. (Per Tyabji, J.) 

2. (’26) 13 AIR 1926 Mad 601 (604) : 49 Mad 609 : 95 Ind Cas 108 (FB), Rama- 
bhadra v. Arunachalam Pillai. 

[See also (1863-66) 10 Moo Ind App 340 (349) : 5 Suth W R 47 : 2 Sar 153 (PC), 
Alexander John Forbes v. Atneeroonissa Begum. (Case under Bengal Regula¬ 
tion XVII of 1806.) 

(1857-60) 7 Moo Ind App 323 (358, 359): 4 Suth W R 37 : 1 Sar 692 (PC), Pran- 
nath Roy v. Rookea Begum. (Do.) 

(’67) 8 Suth W R 223 (225) (DB), Dabee Raicoot v. Hecramun Muhatoon. (Do.)] 

3. See Section 84 Note 5. 

4. (’91) 14 Mad 49 (50) (DB), Nanu v.Manchu. (Deposit with a condition that the 
mortgagee should produce certain specified documents before withdrawing the 
money is not valid.) 

(’40) 27 AIR 1940 Pat 18 (19) : 184 Ind Cas 225, Dhanukhdhari Singh v. Jethan 
Singh. (Deposit with a condition that the mortgagee shall not withdraw the 
money unless he delivers khas possession is invalid.) 
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depositing money under this section denies the right of the ]>erson 
claiming the money, to withdraw it. 6 Where, however, a mortgagor 
deposits money in Court but states in his petition that some money, on 
a different transaction, is due to him from the mortgagee and that he 
reserves his right to recover that money by a suit after the proceedings 
under this section are over, the deposit is not conditional.® A deposit 
accompanied with a requisition for the return of the documents which 
the mortgagee is under a duty to deposit in Court, under this section, 
before he takes out the money deposited, is not conditional.' But it 
will be conditional if the mortgagee is required to return documents 
which he is not hound to deposit under the section. 8 A deposit will not 
be considered conditional when the person making the deposit, in his 
petition prays for an issue of notice to the mortgagee, for cancellation 
of the mortgage deed and for a direction that the mortgagee should take 
the money deposited out of Court, inasmuch as, under the section itself, 
it is the duty of the Court to issue such notice and the duty of the 
mortgagee to do the rest of the things mentioned in the second paragraph. 1 ' 

Under the section actual deposit is necessary. A mere application 
in the Court for making a deposit will not have the effect of a deposit. 
Thus, where an application for making a deposit was made on 3.S.1910 
but the actual deposit was made on 10-8-1910 and interest on the 
principal money was calculated upto 3-8-1910 only, it was held that the 

[See also (1864) 1864 Suth WR Sp No. 14 (14) (FB), Radhakant Dutt v. Hurro- 
kant Sen. (Case under Bengal Regulation XVII of 1806—Deposit with a prayer that 
the money be kept in Court pending an enquiry into objections regarding the 
amount due—Deposit not valid.)] 

5. (’98) 22 Born 761 (764) (DB), Anandrao Babaji v. Durgabai. 

See also the undermentioned cases under the Bengal Regulation XV II of 1S06 
to the same effect: 

(1857-60) 7 Moo Ind App 323 (359) : 4 Suth W R 37 : 1 Sar 692 (PC), Prannath 
Roy v. Rookca Begum. (Deposit of the mortgage-money, though made before the 
expiry of the year of grace after notice of foreclosure had been issued, if accom¬ 
panied by a denial of the mortgagee’s right to receive it, and with a threat of legal 
proceedings if he took it from the Court, is not an unconditional tender, and is 
vitiated by the conditions under which it is made, and cannot therefore, preveut a 
foreclosure.) 

(’84) 6 All 399 (401,402): 1884 All W N 138 (DB), Makhan Kuar v. Jasoda Knar. 
(Do.) 

(’66) 6 Suth W R 225 (227, 228) : Beng L R Sup Vol 598 (FB), Abdoor Ruhman 
v. Kisto Lai Ohose. (Do.) 

6. (’01) 4 Oudh Cas 355 (359), Salik Rain v. Asliik Husain. 

7. (’94)17 Mad 267 (268) (DB), Kora Nayar v. Ramappa. (Condition to return 
title deeds—See rules framed by the High Court in this respect.) 

(’24) 11 AIR 1924 Mad 559 (659, 660) : 84 Ind Cas 698 (DB), Baluswamy Ayyar 
v. Krisnaswamy Ayyar. (Do.) 

[See also (’16) 8 AIR 1916 Mad 1143 (1144) : 29 Ind Cas 686, In re Achath San - 
Icaran Nair. (Cose under S. 55, T. P. Aot.)] 

8. (’91) 14 Mad 49 (50) (DB), Nanu v. Manchu. 

(’94) 17 Mad 267 (268) (DB), Kora Nayar v. Ramappa, 

[See also (’16) 3 AIR 1916 Mad 1148 (1144) : 29 Ind Cas 586, In re Achath 
Sankaran Nair. (Cose under S. 55, T. P. Act.)] 

9. (’24) 11 AIR 1924 Mad 659 (559, 560) : 84 Ind Cas 698 (DB), Brtb«u>amy 
Ayyar v, Krisnaswamy Ayyar. 
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deposit was not valid, on the ground that it was insufficient and that 
interest ought to have been calculated upto 10 - 8-1910 when the actual 
deposit was made. 10 

9. Deposit after suit. — This section applies only to deposits 
made before a suit has been instituted on the mortgage, the general 
principle being that a tender of money must be made before the creditor 
institutes a suit for such money . 1 Deposits into Court after the 
institution of a suit by the creditor to recover a debt are governed by 
the provisions of O. 24 of the Code of Civil Procedure . 2 The distinction 
between this section and o. 24 of the Code is that unless the entire 
amount due on the mortgage is deposited interest does not, under this 
section, cease to run on the mortgage amount, whereas, under the 
provisions of o. 24 interest will cease to run on the amount deposited 
whether such sum is in full of the claim or falls short thereof. 

Where a suit has been instituted on the mortgage in one Court, the 
fact that a deposit of the amount is thereafter made in another Court 
having jurisdiction over the mortgaged property will not be a valid 
deposit under this section . 8 

The fact that the mortgagor had no notice of the institution of the 
suit will not affect the right of the mortgagee to proceed with the suit 
as instituted . 4 


10. (’16) 3 AIR 1916 Miul 383 (384) : 29 Ind Cas 145 (DB), Mahammadunni v. 
Parambil Bava. 


Note 9 


1. (’ll) 10 Ind Cas 393 (396): 35 Mad 209 (DB), Bayya Sao v. Narsinga Maha¬ 
patro. 

(T9) 6 AIR 1919 Mad 948 (949) : 48 Ind Cas 693 (DB), Thiagaraja Ayyar v. 
Ramaswami Ayyar. (When a mortgage suit is instituted the amount due on the 
mortgage cannot be ascertained until the decree is passed providing for interest, 
costs, etc., which also must be included in the amount remaining due on the 
mortgage.) 

(’35) 22 AIR 1935 Oudh 93 (94) : 10 Luck 350:153 Ind Cas 263 (DB), Brij Gopal 
v. Mt. Masuda Begam. 

(’39) 26 AIR 1939 Mad 200 (201) : 183 Ind Cos 871, Bala Chcngiah v. Subbayya. 
(Deposit made after the filing of a plaint in a mortgage suit with inadequate court- 
fee but before its representation with proper court-fee is not valid.) 

2. (’ll) 10Ind Cas393(397): 35Mad209 (DB), BayyaSaowNarsingaMahapatro. 
(T8) 5 AIR 1918 Mad 1360 (1362, 1363): 40 Mad 804 : 37 Ind Cas 444, Thevaraya 

Reddy v. V enkatachala Panditlian. 

(T9) 6 AIR 1919 Mad 948 (949) : 48 Ind Cas 693 (DB), Thiagaraja Ayyar v. 
Ramaswami Ayyar. 

(’35) 22 AIR 1935 Oudh 93 (94, 95) : 10 Luck 350 : 153 Ind Cas 263 (DB), Brij 
Gopal v. Mt. Masuda Begam. (Order 24 applies to mortgage suits.) 

(’39) 26 AIR 1939 Mad 200 (201) : 183 Ind Cas 871, Bala Chcngiah v. Subbayya. 
(In this case it was held that a deposit by the mortgagor after the institution of a 
suit on a mortgage was not valid under 0.24 as no notice of such deposit was given 
to the mortgagee and as the deposit did not include the costs of the suit.) 

3. (’ll) 10 Ind Cas 393 (397) : 35 Mad 209 (DB), Bayya Sao v. Narsinga 
Mahapatro. 

(T9) 6 AIR 1919 Mad 948 (949) : 48 Ind Cas 693 (DB), Thiagaraja Ayyar v. 
Ramaswami Ayyar. 

4. (’ll) 10 Ind Cas 393 (397) : 35 Mad 209 (DB), Bayya Sao v. Narsinga 
Mahapatro. 
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In Sahib Chandra x. Lachmi Narain 5 a mortgagee tiled a suit Section 83 

for recovery of the interest due on a mortgage document and pending Notes 9-13 

the final decision of that suit, the mortgagor made a deposit of the 
■principal money which was due according to him, under this section. 

Their Lordships of the Privy Council assumed that this section applied 
to the deposit, but came to the conclusion that the amount deposited 
was insufficient and that, therefore, interest did not cease to run. 

Order 24 cannot obviously apply to such a deposit inasmuch as it 
was not made after the institution of any suit for the recovery of the 
principal amount of the mortgage. 

10. Deposit in redemption suit. — Where a mortgagor or 
other person mentioned in s. 91 institutes a suit for redemption and 
then deposits the mortgage-money in Court, the provisions of this 
section will not apply to such a deposit; nor will the provisions of 
0.24, Civil Procedure Code, 1908, (s. 376 of 1882 Code) apply as the suit 
is not one to recover any debt or damages . 1 

11. Suit for redemption without previous deposit._ A 

deposit under this section is not a condition precedent to a suit for 
redemption of the mortgaged property; 1 and the Court cannot dismiss 
the suit on the ground that there was no previous deposit or that the 
deposit was insufficient. 2 

12. Mortgagee’s suit after deposit but before receipt of 

notice. — Section 67 provides for the right of a mortgagee to obtain a 
decree for foreclosure or sale. As to the right of the mortgagee to carry 
on a suit for foreclosure or sale instituted after a deposit by the mortgagor 
in Court but before the receipt of notice of the deposit by the mortgagee, 
see Note 9 on section 67. 0 

13. Title to money deposited until withdrawal by mort¬ 
gagee. The money deposited under this section remains the property 

(•19) 6 AIR 1919 Mad 948 (949) : 48 Ind Cas 693 (DB), Thiagaraja Ayyar v. 

Ramaswami Ayyar. (A deposit by the mortgagor after the institution of a suit by 
the mortgagee but before he receives notice of such suit is invalid.) 

1929 P 0 243 (244 ' 246) : 56 Ind A PP 339 : 119 ™ Cos 612 : 51 

All 686 (PC), 

Note 10 

1. (’99) 1 Bom L R 381 (383) (DB), Govind Baba v. Sirdar Dillar Jang. 

Note 11 

1 pi) 8 AIR 1921 All 71 (72) : 43 All 424 : 60 Ind Cas 760 (DB), Ahmad Beg v. 

Dharam Rat. y 

(’22) 9 AIR 1922 All 377 (377, 378) : 44 All 730 : 69 Ind Cas 167(DB), Bari Ram 
v . Indraj • 

(’2 1 ) 8 AIR 1921 All 353 (365) : 43 Ail 638 : 61 Ind Cas 812 (FB), Raghunandan 
Rat v. Raghunandan Pandey. 

(’21) 8 AIR 1921 All 368 (359) : 43 All 95 : 69 Ind Cas 92 (DB), Het Sinah v 
Bihari Lai. * 

2. (’30) 17 AIR 1930 AU 623 (524) : 128 Ind Cas 235 (DB), Amba Prasad v 
Moonga Ram. (No previous deposit.) 

(’21) 8 AIR 1921 AU 71 (72) : 43 All 424 : 60 Ind Cas 760 (DB), Ahmad Bea v 
Dharam Rai. (Insufficient deposit,) 
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of the i>erson making the deposit until it has been accepted by the 
mortgagee under the provisions of this section . 1 The mere fact that 
such ]>erson has, after the deposit, sued for redemption, or even the 
fact that a decree has been passed in such suit will not affect this 
principle. 1 ® But the position would be different where there is a 
direction in the decree that the mortgagee should withdraw the money 
deposited. In such a case, the withdrawal will bo in execution of the 
decree and not under S. 83. The distinction between a withdrawal of 
the deposit under S. S3 and one in execution of the decree is that in the 
former case the mortgage is extinguished while in the latter case, it 
is not. 

In Dalsingh v. Pitam Singh 1 a mortgagor deposited the mortgage 
amount under S. 83 of this Act. The mortgagee refused to accept it and 
the mortgagor thereupon brought a suit for redemption. The suit was 
decreed, but there was no direction in the decree that the mortgagee 
should withdraw' the amount. The mortgagee appealed from the decree 
and pending the appeal, he applied to withdraw the amount deposited. 
It was held by the Allahabad High Court that the withdrawal having 
been made under S. 83, and not in execution of the decree, the mortgage 
was extinguished and that the appeal by him became thereby incompe¬ 
tent. Dalsingh s’ case was distinguished in Subba Eao v. Balusu 
Buchi? In that case also, the mortgagor had sued for redemption, 
after a deposit under this section, and had obtained a decree. But the 
decree contained a direction that the mortgagee may withdraw the 
amount. The mortgagee withdrew the amount subsequent to his filing 
an appeal against that decree. It w’as held by the High Court of 
Madras that the withdrawal was in execution of the decree and did not 
affect the right of appeal from the decree. 

14 “In any Court in which he might have instituted 
such suit.’’ —A deposit under this section must be made in the Court 
in which a suit for redemption of the mortgaged property might be 
instituted . 1 


Note 13 

1. (’38) 42 Cal W N 1177 (1179), Ahavimad Sikdar v. Surjya Kumar. (The cre¬ 
ditor of the mortgagee cannot attach it.) 

(’05) 29 Mad 232 (233) (DB), Mothiar Mira Taragan v. Ahmatti Ahmed Pillai. 
(Do.) 

(’40) 27 AIR 1940 Pat 18 (19) : 184 Ind Cas 225, Dhanuklidhari Singh v. Jetlian 
Singh. 

(’37) 24 AIR 1937 Pat 253 (254, 255) : 170 I.C. 99, Gupteswar v. Radha Mohan. 

(’03) 25 All 179 (183) : 1903 All W N 2 (DB), Dal Singh v. Pitam Singh. (A 
Court has no jurisdiction to allow attachment of a deposit under S. 83, Transfer of 
Property Act, by the creditors of the mortgagee before the deposit is accepted by 
the mortgagee.) 

la. (’37) 24 AIR 1937 Pat 253 (256): 170 I.C. 99, Gupteswar v. Radha Mohan. 

2. (’03) 25 All 179 (181, 182) : 1903 All W N 2 (DB). 

3. (’23) 10 AIR 1923 Mad 533 (539) : 72 Ind Cos 292 : 47 Mad 7 (DB). 

Note 14 

1. (’ll) 10 Ind Cas 393 (396) : 35 Mad 209 (DB), Bayya Sao v. Narsinga 
Mahapatro. 



POWER TO DEPOSIT MONEY IN COURT 


1695 


As to the question in what Court a suit for redemption may be 
instituted, see ss.15, 26 and 17 of the Code of Civil Procedure. 


15. “ To the account of the mortgagee.” — The deposit 
must be made “to the account of the mortgagee." If the person, making 
the deposit, associates with the real mortgagee a third person who is 
not entitled to any share in the mortgage-money the deposit is invalid, 
as such association would make it impossible for the real mortgagee to 
take the money out of Court without the consent of such third person. 1 
Thus, in Debendra Mohan v. Sona Kunwar 2 the Allahabad High 
Court observed : 

“Payment under s. 83 must be a payment to the account of the 
mortgagee alone, so that the mortgagee may, on receipt of the 
notice of deposit, apply to the Court by petition and forthwith 
obtain payment, without the concurrence or sanction of any other 
person. The section confers on mortgagors an exceptional privilege, 
which other debtors do not enjoy, of paying the amount of their 
debt into Court and so relieving themselves of any further liability. 
An exceptional privilege of the kind, however, must not be abused, 
and a mortgagor who does not strictly observe the provisions of 
the section, but makes a payment which involves the necessity of 
a decision of the Court as to the rights of parties other than the 
mortgagee, cannot be regarded as having made the payment within 
the meaning of the section.” 

The fact that the depositor acted in good faith in assuming that the 
third person was entitled to a share in the mortgage-money does not 
affect the question. 3 

According to the provisions of s. 59A the word ‘mortgagee’ includes 
persons who derive title from a mortgagee, viz., his legal representatives 
and assigns. 4 Thus, a deposit made, where the mortgagee is dead, to 
the account of his legal representatives, or where the mortgage has been 
transferred, to the account of the transferee, will be a deposit made 
to the account of the mortgagee.” The mere fact that the legal 


Note 15 

1 * ^’ 28) p 5 :^ 19 , 28 A il 311 (313 > : 10S Ind Cas 570 : 50 All 655 (DB), Ganeshi 
Lai v. Rohm Rukumdhuj. 

( 04) 26 All 291 (294) I : 1 All L Jour 5 (DB), Debendra Mohan Rai v. Sona 
Kunwar. (Deposit in the name of the mortgagee and his pleader ) 

39) 26 AI * 1939 Pat 413 < 416 > : 183 Ind Cas 454 (DB), Anupa Kuar v. Kame- 
shwar Nath. (A deposit in the names of the brothers and nephews who are really 
interested as also in the name of the widow of the deceased, is not a good deposit 
ecause the survivors of the joint family cannot withdraw the money without the 
permission of the widow, though she had no interest in the mortgage-money ) 
(1900) 23 Mad 510 (512) (DB), Madhavi Amma v. Sunhi PathumnTa ^ 

2. (’01) 26 All 291 (294) : 1 All L Jour 5 (DB). 

3 r i 5 1928 311 ^ 813 ) : 60 A11 655 : 108 Ind Cas 570 (DB) Ganeshi 

Lai v. Rohni Rukumdhu j. 1 U oaMW/l * 


' 924 . Maa ( J53 <««>' 80 Ind Cas 868 (DB), SnMaBoov. Pc,mam- 
mol Nadatht. (A sub-mortgagee is an assign of the mortgagee.) 

C38) 25 AIR 1938 All 423 (425): 176 Ind Cas 509: ILR (1936) All 767 (FB ),Ram 
Gopal v. Lachhman Dae. ' 


Section 83 
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Section 83 representatives 5 or the mortgagee and his assignee 6 dispute each other’s 
Note 15 title does not render the deposit invalid. In many instances, however, 

owing to disputes among the legal representatives or the assignees the 
person desiring to make the deposit is not in a position to find out the 
real person entitled to the mortgage.money. In such cases, he may 
deposit the money in Court to the account of the estate of the 
original mortgagee with a request that the Court should pay it to the 
person who is entitled to recover it. If he has done this he has complied 
with the provisions of the section. 7 If there is a dispute between the 
rival claimants it will be the business of the person properly entitled, to 
take steps to satisfy the Court that he is the person to whom the money 
should be paid. 8 The functions of the Court being only ministerial, the 
Court will not make an enquiry or come to any decision upon the titles 
of the persons claiming, 9 but will simply say that any person who can 
produce authority to withdraw the money might withdraw it. 10 But, if 
instead of making the deposit to the account of the estate, it is made to 
the account of certain named persons and if ultimately it is found 
out that some one of them had no title to the money, the deposit will 


5. (’24) 11 AIR 1924 Mad 559 (560): 84 Ind Cas 698 (DB), Balusicamyx. Krisna - 

swamy. 

(’23) 10 AIR 1923 Mad 354 (354) : 79 I. C. 40 (DB), Nagathal v. Y. Arumugam 
Pillai. 

(’38) 25 AIR 1938 All 423 (425, 426): 176 Ind Cas 509: I L R (1938) All 767 (FB), 
Ram Gopal v. Lachhman Das. 

6. (’24) 11 AIR 1924 Mad 453 (454, 455) : 80 Ind Cas 363 (DB), Subba Rao v. 
Ponnammal Nadafhi. (A sub-mortgagee is an assign and a deposit of money as 
payable both to the legal representative and the sub-mortgagee is a proper 
deposit.) 

(’16) 3 AIR 1916 Oudh 292 (294) : 19 Oudh Cas 145 : 36 Ind Cas 814, Harihar 
Bakhsh Singh v. Sheo Singh. 

7. (’38) 25 AIR 1938 All 423 (425) : 176 Ind Cas 509 : ILR (1938) All 767 (FB), 
Ram Gopal v. Lachhman Das. 

(’26) 13 AIR 1926 Mad 1087 (1087, 1088) : 97 Ind Cas 735, Vasava Menonv.Kelu 
Achan. (But where there is no such dispute, the mortgagor is not entitled to deposit 
it in Court and ask the Court to determine as to who should receive it.) 

(’16) 3 AIR 1916 Oudh 292(294) : 19 Oudh Cas 145 : 36 Ind Cas 814, Harihar 
Bakhsh Singh v. Sheo Singh. 

(’85) 1885 All W N 328 (328) (DB), Ram Sumran v. Sahibzada Bijai Partap 
Narain Singh. 

(’34) 21 AIR 1934 Pat 622 (623) : 153 Ind Cas 1035 (DB), Narayan Sahu v. Rishun 
Sahu. (Real mortgagee allowing the property to stand in the name of benamidars 

_Mortgagor making deposit in the name of the real mortgagee and the benamidars 

_Provisions of the section are complied with.) 

[See also (’18) 5 AIR 1918 Mad 1360 (1362) : 40 Mad 804 : 37 Ind Cas 444 (DB), 
Thevaraya Reddy v. Venkatachala Pandithan. (A deposit is ordinarily made 
when the debtor is in doubt, as to who is the rightful claimant. The mortgagor 
wants to absolve himself from future liability by leaving it to Court to hand the 
money over to the true owner.)] 

8 . (’38) 25 AIR 1938 All 423 (425) : 176 Ind Cas 509 : ILR (1938) All 767 (FB), 
Ram Qapal v. Lachhman Das. 

9. (’38) 25 AIR 1938 All 423 (425, 426) : 176 Ind Cas 509 : ILR (1938) AU 767 
(FB), Ram Gopal v. Lachhman Das. 

10. (’38) 25 AIR 1938 All 423 (426) : 176 Ind Cas 509 : ILR (1938) All 767 (FB), 
Ram Gopal v. Lachhman Das. 
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not be valid. 11 Where a deposit was made to the account of certain 
co-mortgagees it was held in the undermentioned case, 32 that if there 
was no dispute between the mortgagees, it was not open to the mortgagor 
to ask the Court to determine who should receive the amount deposited. 
In the undermentioned case 13 money was deposited in the name of two 
mortgagees. One of the mortgagees made an application to the Court 
that the other mortgagee was not heard of for more than seven years 
and must be presumed to be dead and that he, the applicant, was 
entitled to the money. The lower Court held that it was not competent 
to decide the question. On appeal it was held by the High Court of 
Allahabad that the Court was competent to-decide the question. 

16. Minor mortgagee -The deposit under this section is, as 

has been seen in Note 8, only a form of tender and a tender to be 
effective must be made to an adult person, 1 so that where the mortgagee 
is a minor the deposit will be bad unless some person is appointed 
guardian ad litem for the minor. 2 Section 103 provides for preliminary 
proceedings to be adopted by a person before making a tender or deposit 
when the mortgagee is a minor. 8 It is necessary for such a person not 
only to apply for the appointment of a guardian ad litem but also to 
see that one is appointed. 4 The guardian ad litem must be appointed 


11. (’38) 25 AIR 1938 AH 423 (426) : 176 Ind Cas 509 : ILR (1933) All 767 (FB), 
Ram Qopal v. Lachhman Das . 

12. (’26) 13 AIR 1926 Mad 1087(1087): 97 I.C.735,r<isaia Menonv. KeluAchan. 

13. (’29) 16 AIR 1929 All 754 (755): 118 Ind Cas 188 :51 All 1016 (DB),Balbhaddar 
Prasad v. Mt. Bitto. 

Note 16 


1. (*38) 25 AIR 1933 Mad 405 (408) : 182 Ind Cas 287 (DB), S^lppan Chettiar v. 
Rangan Chetty. 

2. (’03) 27 Bom 23 (23, 29) : 4 Bom L R 714 (DB), Pandurang v. Mahadaji. 
(’25) 12 AIR 1925 Mad 1017 (1018, 1019) : 90 Ind Cas 754, Appa Pai v. Somu. 
(’14) 1 AIR 1914 Oudh 107 (108) : 16 Oudh Cas 261 : 22 Ind Cas 245, Shivnath 

Singh v. Manohar Lai. 

(’30) 17 AIR 1930 All 609 (610) : 124 Ind Cas 191 (DB), Mt. Phool Kuer v. Rexvari 
Singh. (Substituted service to show cause why a person should not be appointed 
as guardian of minor mortgagee is improper — Deposit without formal order of 
appointment is invalid.) 

(’26) 13 AIR 1926 All 665 (666) : 96 Ind Cas 1 : 48 All 611 (DB), Gokxd Kalivar 
v. Chandar Sekhar. 

(’38) 25 AIR 1938 Mad 405 (408) : 182 Ind Cas 287 (DB), Suppan Chettiar v. 
Rangan Chetty. (In the case of minor mortgagee a deposit into Court becomes 
effective only from the date when he is properly represented by a guardian.) 

3. (’23) 10 AIR 1923 All 183 (184) : 71 Ind Cas 278 : 45 All 273 (DB), Khannti 
Mai v. Indarpal Singh. (Confirming the view of Lindsay, J. in AIR 1922 All 147 
on Letters Patent appeal.) 

(’03) 27 Bom 23 (27, 28) : 4 Bom L R 714 (DB), Pandurang v. Mahadaji. 

(’14) 1 AIR 1914 Oudh 107 (108) : 16 Oudh Cas 261 : 22 Ind Cos 245, Shiv Nath 
Singh v. Manohar Lai. 

[See however (’28) 15 AIR 1928 All 811 (312): 60 All 656 : 108 Ind Cas 570 
(DB), Qanesh Lai v. Rohni Rukumdhuj. (Procedure in S. 103 is consequent upon 
the deposit having been made and not precedent to an intention to make a deposit)] 

4 . (’03) 27 Bom 23 (28, 29) : 4 Bom L R 714 (DB), Pandurang v. Mahadaji. 
(’23) 10 AIR 1923 All 183 (184): 71 Ind Ca3 278 : 45 All 273 (DB), Khannu Mai 

v. Indarpal Singh. 
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Section 83 
Notes 16-17 


by an order of the Court and the person making the deposit cannot 
assume to himself the function of the Court. 6 If a guardian ad litem is- 
not appointed, the minor mortgagee is not bound by any proceedings 
taken against him. 6 

Where a guardian ad litem is appointed by the Court in a 
proceeding under S. 83, it is open to the person making the deposit to 
pay up the difference of interest between the date of the original deposit 
and the date of the appointment of the guardian ad litem ; on payment 
thereof the deposit will be valid from the latter date. 7 

17. “The amount remaining due on the mortgage.’’ — 
A deposit under the section must be of the whole amount remaining 
due on the mortgage. 1 If the amount deposited is less even by a small 
amount the deposit is not proper 2 and interest will not cease to run pro 
tanto? Even a bona fide mistake in calculation will not excuse the 
person making a deposit from a strict compliance with the provisions 
of the section. 4 If, however, such person first makes an insufficient 
deposit and then as soon as he discovers his mistake makes a further 

5. (’14) 1 AIR 1914 Oudh 107 (108) : 16 Oudh Cas 261 : 22 Ind Cas245, Shivnath 
Singh v. Manohar Lai. 

('28) 15 AIR 1928 All 311 (312) : 108 Ind Cas 570 : 50 All 655 (DB), Ganeshi Lai 
v. Rohni Rukumdhuj. 

6 . (’22) 9 AIR 1922 All 355 (355) : 64 Ind Cas 413 : 44 All 64 (DB), Sheo Saran 
v. Ram Lagan. 

7. (’23) 10 AIR 1923 All 183 (184) : 71 Ind Cas 278 : 45 All 273 (DB), Khannu 
Mai v. Indarpal Singh. 

Note 17 

1. (’05) 27 All 178 (181,182): 1 All L Jour 579 (DB), Rugad Singh v. Sat Narain 
Singh. (After execution of a mortgage-deed mortgagor executing a simple money 
bond in favour of the mortgagee — Simple bond containing a condition that the 
mortgaged property shall not be redeemed until the bond was paid off—Mortgagee 
depositing money due on the mortgage only— Held, he could do so.) 

(’02) 24 All 461 (463) : 1902 All W N 135 (DB), Behari Lai v. Ravi Gliulam. 
(Where no stipulation or covenant has been made between the contracting parties 
as to the repayment of a sum borrowed, the lender is entitled to decline to receive 
payment of a sum due to him in instalments and he can claim that the whole sum 
due be paid at one and the same time.) 

("29) 16 AIR 1929 P C 243 (246) : 51 All 686 : 56 Ind App 339 : 119 Ind Cas 612 
(PC), Sahib Chandra v. Lachmi Narain. 

2. (’21) 8 AIR 1921 All 280 (281) : 63 Ind Cas 563 (DB), Debi Prasad v. Kedar 
Singh. 

(’17) 4 AIR 1917 Mad 922 (924) : 34 Ind Cas 825 (DB), Subbai Goundan v. Palam 
Goundan. 

(’32) 19 AIR 1932 Nag 169 (170) : 28 Nag L R 149 : 140 Ind Cas 406 (DB), Ram- 
rao v. Gopaia Patil. 

(’03) 6 Oudh Cas 135 (140), Baldeo Parshad v. Inayat Khan. 

3. (’03) 6 Oudh Cas 135 (140), Baldeo Parshad v. Inayat Khan. 

(’86) 8 All 502 (508) : 1886 All W N 149 (DB), Deo Dat v. Ram Autar. 

4. (’17) 4 AIR 1917 Mad 922 (923, 924): 34 Ind Cas 825 (DB), Subbai Goundan v. 
Palani Goundan. (Interest for the day of deposit not included in the amount 
deposited through bona fide mistake.) 

(’16) 3 AIR 1916 Oudh 279 (281) : 34 Ind Cas 690, Gauri Shankar v. Abu Jafar 
Khan. (Interest for one year not included in the amount deposited through bona. 

jide mistake.) 
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deposit which covers the difference between the amount due on the date 

of second deposit and the amount of the original deposit, the provisions 

of the section are complied with on the date of the second deposit , and 

the deposit is effective from that date. 5 In the undermentioned case 5 * 

where the mortgagor paid into Court the amount determined by the 

Court to be due, it was held that it was a good tender although it was 

ultimately found bn appeal that the mortgagee was entitled to a larger 
amount. 


The deposit of a larger sum than that due does not render the 
deposit invalid. It cannot be said in such a case that “the amount 
remaining due on the mortgage” has not been deposited within the 
meaning of the section; for the principle is “omne majus continet in 
se mimes'' (the greater includes the less). 6 

The amount remaining due includes not only the principal sum 
but also the whole of the interest which has become due. 7 Section 84 
provides that when the full amount remaining due on the morW^e is 
deposited in Court, interest on the principal money ceases to ran “as 
soon as the mortgagor or such other person as aforesaid has done all 
that has to be done by him to enable the mortgagee to take such 
amount out of Court , and the notice required by S. S3 has been 
served on the mortgagee The words “and the notice required by 
S.83 has been served on the mortgagee” were inserter! by s.45 of the 
Transfer of Property (Amendment) Act, XX of 1929. Before this amend 
ment in that section it was held that the sufficiency of the deposit 
was to be determined on the date of the deposit and that if interest 
was calculated up to the date of the deposit and included in it, the 

The addition of the words "and the notice required by s .83 has 
been served on the mortgagee" shows that the mortgagee is now entitled 
to interest up to the date of service of the notice of deposit on him. 
The question, however, arises, wheth er it is necessary that interest up 

L ( l’°« 1 7 * 418 (218) lDB) ' hui Prus “ »• Bhobui Sahoo 

5 no l f, ! ° ’ L 1886 M ' W N 149 < DB >’ D <“ v. Ren Autar. 

a (375) (Ca ‘ )l Bari Ki,h ‘ n Kamaleshur Prasad 

v. { BalZ bLT 3 M “ d 533 <534) ! 72 103 C “ 292: 47 7 < DB >. Subba Raa 

W18 M ° d 88 (90) : 15 In<i 638 < DB >' Subramania y. Nat ay ana- 

'ms MefeS ) 82 <233 ' 234) : 5 C ° ke '“ EeP Ui ' Wad °' S ^ (FoUowed “ UR 

sssasHk,... 

( 86) 8 All 502 (508) ; 1886 All W N 14Q n 4 n . 

•* 22 , 12 ? - 922 

Zr- ‘ - «— (0- before 

24 <25)! 70 “ ° M 811 (DB) - Pandit v. IW 
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Section 83 to the date of service of notice of the deposit should be calculated 

Note 17 beforehand and paid into Court along with the principal sum, or, 

whether it is a sufficient compliance with the section if interest is paid 
first upto the date of the deposit and then, after service of notice, 
further interest from the date of the deposit upto the date of service of 
notice ? The question came up for decision before the Allahabad High 
Court in KushaJ Singh v. Bam Kishitn ,“ and the Court observed as 
follows: 

“ By the amending Act XX of 1929 the words ‘and the notice 
required by S. S3 has been served on the mortgagee’ have been 
added to para, l of S.S4 and the contention is that a deposit to be 
a valid and legal deposit has got to calculate the interest not only 
up till the date of the deposit but up till the date that the notice 
required by s. 83 has been served on the mortgagee .... The 
submission on behalf of the plaintiff is that it is impossible to 
anticipate when notice would be served, for it is conceivable that 
the notice may sometimes be served even after a year from the 
date of the deposit and from the time that process is issued to the 
defendant, and if the law contemplated that a deposit would become 
an invalid deposit under s.83 if interest up till the date of the 
service of the notice was not included in the deposit, it would throw 
an almost impossible burden on the applicant mortgagor and this 
is not what was contemplated. I feel inclined to agree with the 
contention advanced on behalf of the plaintiff-respondent and I 
hold the view that, if the deposit is a valid deposit on the date on 
which it was made, namely that if interest has been calculated up 
till the date of the deposit, then all that the defendant can say 
when notice is served on him is that some more interest should bo 
allowed to him and that that amount should also be paid to him. 
The Court on such a plea will find out the amount of the interest 
and will direct the applicant mortgagor to pay that amount. If 
the applicant mortgagor refuses to pay that amount, the mortgagee 
opposite party, might be entitled to refuse to accept the amount; 
but he (the mortgagee) cannot refuse to accept the deposit on the 
ground that the initial deposit was short.” 

In the absence of any local custom or usage, a mortgagee is not 
entitled to interest both for the day on which the money was advanced 
and the day on which the deposit is made. He can claim interest for 
one of the two days. 10 In the calculation of interest a fraction of day 
will be treated as a whole day. 11 

Where a mortgage deed contains a penal clause in case of default 
of payment of the mortgage-debt within the prescribed period, the 

9. (’37) 24 AIR 1937 All 706 (707, 708) : 171 Ind Cas 813. 

10. (’03) 8 Cal W N 216 (217, 218) (DB), Raghvb Prusti v. Bhobui Sahoo. 

(• 17 ) 4 AIR 1917 Mad 922 (923):34 Ind Cas 825 (DB), Subbai Goundan v. Patent 
Goundan. 

11. (’17) 4 AIR 1917 Mad 922 (923. 924) : 34 Ind Cas 825 (DB), Subbai Goundan 
v. Palani Goundan. 
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mortgagee is entitled to claim only a reasonable compensation in case 

of such default. In such a case it cannot be said that the whole of 

the amount calculated according to the penal clause is the ‘amount 

remaining due on the mortgage.’ The amount remaining due, in such 

a case, would be the amount which the Court ultimately consider as 

reasonable. Therefore the person, making a deposit, in such cases, and 

the mortgagee in refusing a deposit as being insufficient always act in 

perd and one or the other may suffer by an adverse decision of the 

Court. “ As observed by Varadachariar, J., in Muthia Chettiar v. 
Ramamoorthi 13 : 


“The fact that for one reason or another there may be uncertainty 
or difference between the parties as to what the amount so due is, 
cannot be held to preclude the operation of ss. 83 and 84 . The 
difference between the parties may arise either on a question of 
fact as for instance, a dispute as to part payment, or on a question 

of law, like the effect of a penal provision in the document. 

It is no doubt true that the amount that may ultimately be fixed 
as reasonable compensation under S. 74 , Contract Act, will depend 
upon the discretion of the Court, and either party to the proceedings 
under s _ 83 may run a certain amount of risk, if it should turn out 
that the Court m which a suit is subsequently brought takes one 
uew or another as to the correctness of the amount deposited or 
the amount legally payable under the document. This is an element 
o risk which many suitors run in various proceedings and does 
not seem to us sufficient justification for denying to the party who 
is ultimately found to have been right in the attitude that he took 
up m the deposit proceeding, the benefit of section S 4 , Transfer of 


As to whether a mortgagee, who in order to save the mortgage 

“ fl '° ra * , f ° r aiTearS ° f Government rev enue payable by tfc 
mortgagor pays such arrears, is entitled to add the amount so paid t 

due ™«on T f ° 1 ' th6 P " rP03e ° f *>» ^tal amour 

Money paid by a mortgagee under S. 171 , Bengal Tenancy Act t 

nlttt th m0l ' 8aged foperty from a sale which is advertised to tak 

its 11 C ° lMCUOrd iD exec,,tion °t “ decree for real 
does not become part of the mortgage-money so as to entitle th 

mortgagee to treat it as mclnded in the amount r emaining due on hi 

l 'ZlZ 1922 Nl « 199 < 2 «» ■■ «™ , 

( H 2 L“ 5 “ 1072 (l073) : 159 M c “ 867 0»). C„eu iar v 

Uml 579 :S ° Inl ' <"<“>■ 

Tdb)X 8 1 19 v A CL 3 S l rs 9 Ji 70 ' J l71) •' 28 Na8LR1 < 9: M0WC»« 

calculated in accordance with the penal prevSz^nhet^ ° f * m ° Un( 
13. (’35) 22 AIR 1935 Mad 1072 (1073): 159 Ind Cos 867 (DB). 
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Section 83 mortgage. The reason is that that section itself creates a statutory 

Note 17 mortgage for such amount in favour of the mortgagee, which gives him 

priority even over his own mortgage. 14 

A mortgagee who is entitled to possession under the terms of his 
mortgage is entitled to include, in the amount remaining due, costs of 
the suit to obtain possession. 15 In the undermentioned case 16 a prior 
mortgagee obtained a decree on his mortgage without impleading the 
subsequent mortgagee. The subsequent mortgagee deposited money 
under this section and claimed redemption. The prior mortgagee claimed 
the costs of his suit, the costs of the final decree proceedings and the 
costs of execution. It was held that since the subsequent mortgagee 
was not added as a party by the mortgagee, to his suit, he could not be 
made liable for costs and that the deposit without the costs was 
sufficient. 

Under S. 7G, cl. (g) there is a statutory liability on a mortgagee in 
possession to keep accounts of all sums received and spent by him as 
such mortgagee and to give the mortgagor, at his request, a true copy 
of it. In the undermentioned case 17 a mortgagor made a deposit but 
the mortgagee in possession refused to accept the deposit as being 
insufficient but without making any statement as to the realisations 
from the property. It was held that the mortgagee could not keep the 
mortgagor guessing as to the income he derived from the mortgaged 
property and that the deposit was therefore valid for the purpose of 
stopping the running of interest. In another case 18 a usufructuary 
mortgage deed provided that the mortgagee should take the income of 
the land in lieu of interest but that, if he was prevented from getting 
possession, interest would be charged at a certain rate. The mortgagee 
got possession only of a portion of the land. The mortgagor subsequently 
sold the property to a third person and the purchaser deposited only 
the principal amount. The mortgagee claimed proportionate interest 
for the portion of the land of which he did not get possession. It was 
held that when the stipulation about delivery of possession was broken, 
the mortgagee’s right was to claim the whole of the interest agreed 
upon. The mortgagee was bound to give an account of the income ho 
received from the mortgaged property. Till this was done it was 
impossible for the purchaser to know whether any interest was due. The 
deposit was, therefore, under the circumstances, held valid. 

As to the question whether a mortgagee is entitled to claim the 
value of improvements made by him on the mortgaged property along 
with the principal money as the amount remaining due on his mortgage, 
see section G3A. 

14. (’15) 2 AIR 1915 Cal 498 (500) : 29 Ind Cas 929 (DB), Manmatha Nath v. 
Sarat Chandra. 

15. (’88) 1 C P L R 154 (155), Balaram v. Kanuram. 

16. (’36) 23 AIR 1936 Nag 128 (129, 130):I LR(1936) Nag 9 :164 Ind Cas 1098, 
Balwant Maruti v. Keshao. 

17. (’27) 14 AIR 1927 Nag 138 (138) : 99 Ind Cas 630, Ravilal v. Narayayirao. 

18. (’29) 16 AIR 1929 Cal 304 (306) : 119 Ind Cas 292 (DB), Bhabani Charan v. 
Kadavibini Dasi. 
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It may be noted that the Court in which proceedings under this 
section are taken cannot decide the question of the sufficiency or 
insufficiency of the deposit, its functions under the section being only 
ministerial and not judicial. 19 That question can only be decided in the 
subsequent suit instituted by the mortgagor or the mortgagee as the 
case may be. 

18. “The Court shall thereupon cause written notice 
of the deposit to be served on the mortgagee.” — When a 
deposit is made under this section, it is the duty of the Court to .cause 
a written notice of the deposit to be served on the mortgagee. It is 
no part of the duty of the person making the deposit to get the service 
effected. That duty is cast by the section on the Court. 1 The duty of 
the person is over when, after making the deposit, he applies for issue 
of notice, giving the correct address of the mortgagee, 2 and paying 
process fees. 8 

In the undermentioned case 4 a mortgage deed provided that the 
redemption thereof shall take place in the fallow season. The mortgagor 
deposited money in Court in the fallow season but when notice of the 
deposit was served on the mortgagee crops had been raised on the land. 
It was held that the deposit was valid and that the time taken in the 
service of notice would not affect its validity unless the mortgagor 
himself was responsible for the delay caused in the service of the notice. 

19. “ Verified in manner prescribed by law for the 
verification of plaints.” — As to verification of plaints, see 0.6, 
R. 15 of the Code of Civil Procedure. 


19. CIS) 5 AIR 1918 Mad 88 (92) : 45 Ind Cas 638 (DB), Subraviattia v. Narayana- 
swami. (Per Napier, J.) " 

( ^^ 19 r^ dh “ 3 (115 ’ ! 16 i :91 lDd CaS 258 ’ Abu ^ a f ar v* Raghoindra 
1 artab Saju. (Distinction must be drawn between a deposit of the mortfra^e- 

money under S. 83 of the Transfer of Property Act, without any decree ofthe 

Court, and a deposit of the amount declared due under O. 34, R. 7 of the Code of 

Civil Procedure. In the case of a deposit under S. 83, there is no adjudication by 

the Court of the amount of mortgage-money due—The aooount has still to be taken 

-If the mortgagee refuses to accept the money, whether properly or improperly, 

the mortgagor comes mk> Court under O. 34, R. 7 asking to have an account taken 

and the amount due declared-When he does this he may be expected to include 

ilempUon r" 1 aDVth,ng wh,cb wlU be due to him u Pk> the date fixed for re- 

Note 18 

l KlumKot^ 1923 A11 24 ^ : 70 lDd Ca3 811 (DB) ’ Jiva v * 'Fhakurain 
(•21) 60 Ind Cas 454(455) (DB)(Cal),Ni6arancAaHdra v. Parbaticharan Naskar. 
2 iSi°J. IR 1923 AU 24 (25) 1 70 lDd CaS 811 (DB) ’ "" *- - Thakurain 

{ PaUni l OaundL md ^ ^ ' 34 *** C&S 825 (DB) ’ Subbai v. 

v 2nii:ixzr ] iDB) *«». 

VJZni ‘s^ln! 7 M ° d 922 <924): 84 lD<1 C “ 825 (DB) ’ Subbai Goundan 

4. C22) 9 AIR 1922 Oudh 17 (17) : 70 Ind Cas 494, Saul Bam v. Jarbhandau. 


Section 83 
Notes 17-19 



Section 83 
Notes 19-20 


1704 POWER TO DEPOSIT MONEY IN COURT 

The provision that the petition should be verified in the manner 
prescribed for verification of plaints, does not, however, warrant the 
inference that the proceedings under the section are proceedings in a 
regular suit or that the order made upon the petition has the force of 
a decree in a suit. 1 (See Note 3.) 

20. Mortgagee must accept deposit in full discharge of 
amount due. — The words “stating the amount then due on the 
mortgage and his willingness to accept the money so deposited in full 
discharge of such amount’’ make it clear that whatever may be the 
amount of the debt due according to the calculations of the mortgagee, 
lie will have to accept the amount deposited (if he wishes to accept it at 
all) in full and not in partial discharge of the liability. 1 The mere fact 
that the mortgagee has stated in his petition for withdrawal of the 
amount, that he reserves his right to recover further amounts due on 
the mortgage will not have the effect of preventing the mortgage-debt 
from being discharged in full. 2 The Court, in fact, has no jurisdiction to 
allow the mortgagee to withdraw the amount upon any other condition 
unless the mortgagor’s consent is obtained thereto. 3 As was observed 
by their Lordships of the Privy Council in Ramachandra Marivari v. 
Ranee Eeshobati Eumari* “it -was not contended, it could not be 
contended with any show of reason, that either the High Court, or the 
Subordinate Judge had, save with the consent of the mortgagor or his 
representatives, any jurisdiction to permit the money deposited to be 
drawn out of Court on any terms other than those imposed by the 
statute.” As has been seen in Note 3 the object of the section is to 
enable a mortgage being discharged without any litigation 6 and though 
it may cause some disadvantage to the mortgagee it confers some benefit 
also on him inasmuch as he gets the money without any litigation. 6 


Note 19 

1. (’90) 13 Mad 316 (318) (DB), Tatayya v. Picliayya. 

Note 20 

1. (’90) 13 All 195 (199, 200) : 1890 All W N 228 (DB), Anandi Ram v. Dur 
Najaf Ali Begum. 

(’09) 2 Ind Cas 935 (937) : 36 Cal 840 : 36 Ind App 85 (PC), Ramchandra v. Rani 
Keshabati Kumari. 

(’03) 25 All 179 (180) : 1903 All W N 2 (DB), Dal Singh v. Pitam Singh. 

(’16) 3 AIR 1916 Oudh 279 (281) : 34 Ind Cas 690, Gauri Shankar v. Abu Jafar 
Khan. 

(’01) 14 C P L R 49 (52), Rupchand v. Pannalal. 

(’88) 1 C P L R 154 (156), Balaram v. Nanuram. 

(’42) 29 A I R 1942 Mad 592 (594) (DB), Minakshi Ayyar v. Janaki R. Achalier. 

2. (’90) 13 All 195 (200) : 1890 All W N 228 (DB), Anandi Ram v. Dur Najaf 
Ali Begum. (Statement in a petition for withdrawal that the mortgagee reserved 
his rights in respect of the money paid, for arrears of revenue.) 

3. (’03) 25 All 179 (180) : 1903 All W N 2 (DB), Dal Singh v. Pitam Singh. 

4. (’09) 2 Ind Cas 935 (937) : 6 All L Jour 617 : 36 Cal 840 : 36 Ind App 85 (PC). 

5. (’90) 13 All 195 (199) : 1890 All W N 228 (DB), Anandi Ram v. Dur Najaf 
Ali Begum. 

6. See (’90) 13 All 195 (199, 200): 1890 All W N 228 (DB), Anandi Ram v. Dur 
Najaf Ali Begum. (This section was passed not only in the interest of mort¬ 
gagors but in the interest of mortgagees.,) 
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Where the person making the deposit consents to the mortgagee 
drawing out the money deposited in part satisfaction of the amount due 
under the mortgage, the withdrawal by the mortgagee will not operate 
as any extinguishment of the mortgage, 7 as would be the case in the 
absence of such consent. 

A mere deposit by itself does not extinguish the mortgage. 8 It will 
be extinguished only in two cases, namely — 

(1) by the mortgagee accepting the deposit in full satisfaction of 

the claim 9 and 

(2) by redemption of the mortgage by the mortgagor or other 

persons mentioned in S. 91 in a suit for redemption. 10 

As was observed by their Lordships of the Allahabad High Court in 
Ahamadulla v. Abdul Rahim 11 : 

“ The question is whether the making, by a mortgagor, of a 
deposit under s. 83 of the Transfer of Property Act, ipso facto 
extinguishes the mortgage in spite of the fact that the mortgagee 
has refused to accept the deposit. In our opinion that question can 
only be answered, as it was answered by the lower appellate Court 
that the mortgage is not extinguished. The parties remain in the 
relationship to one another of mortgagor and mortgagee. It is for 
the mortgagor, dissatisfied with the action of the mortgagee in 
refusing to accept the money deposited in full satisfaction of the 
mortgage, to bring a suit for the enforcement of his legal rights. 
Unless and until he does so successfully, the mortgage still subsists.” 

It follows that the refusal by the mortgagee to accept the deposit in full 
discharge of the mortgage will not make him, where the mortgage is 
one with possession, a trespasser from the date of such refusal. 13 The 

7. (*10} 5 Ind Cas 518 (518) : 32 All 142 (DB), Hardial v. Pirtlii Singh. 

8. (*07) 34 Cal 223 (229) : 5 Cal L Jour 192 (DB), Satyabadi Behara v. Mt. 
Hirabati. 

(’°7) 31 Bom 527 (533) : 9 Bom L R 958 (DB), Rukhminibai v. Venkatesh. 

(’41) 28 AIR 1941 Cal 18 (19): 192 Ind Cas 781, Horay Krishna Naskar v. Sashi 
Bhusan. 

[But see (’05) 27 All 178 (181, 182) : 1 All L Jour 579 (DB), Rugad Singh v. 
Sat Narain Singh.] 

9. (41) 28 AIR 1941 Cal 18 (19) : 192 Ind Cas 781, Horay Krishna Naskar v. 
Sashi Bhusan. 

10. (’24) 11 AIR 1924 All 26 (28): 45 All 592: 74 Ind Cas 763 (DB), Ahmadullah 
v. Abdul Rahim. 

11. (’24) 11 AIR 1924 All 26 (28) : 74 Ind Cas 763 : 45 All 592 (DB). 

12. (*07) 31 Bom 527 (533) : 9 Bom L R 958 (DB), Rukhminibai v. Venkatesh . 

(’07) 34 Cal 223 (228) : 5 Cal L Jour 192 (DB), Satyabadi Behara v. Mt. 
H\rabat\. 

(*25) 12 AIR 1925 Rang 13 (14): 2 Rang 382 : 84 Ind Cas 395, Ma Nyo v. A/auno 
Hla Bu . ^ 

(’36) 23 AIR 1936 Cal 200 (202): 162 Ind Cas 709, Raj Mohan v. SaradaCharan. 

(The suit which a mortgagor brings when the deposit is refused by the mortgagee 

or when the amount of the usufruct received by the mortgagee has satisfied the 

mortgage or where by such receipts he has overpaid himself is still a suit for 
redemption.) 


Section 83 
Note 20 
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Section 83 only effect of the refusal is to render him liable to the consequences 
Notes 20-22 referred to in Ss. 76 (i) and S 4. 13 

The refusal by the mortgagee to accept the deposit puts an end to 
the proceedings under this section. The Court has no jurisdiction to pay 
the money to the mortgagee subsequently unless there is a fresh tender 
by the mortgagor. 14 

• 

21. “On depositing in the same Court the mortgage 
deed and all documents in his possession or power relating 
to the mortgaged property.” — Before the mortgagee can take out 
the money deposited by the mortgagor, it is necessary for him to deposit 
in the same Court in which the money is deposited, the mortgage deed 
and all other documents, in his possession or power, relating to the 
mortgaged property. 1 Before the amendment of 1929 (see Note l) the 
section provided merely for the deposit of the mortgage deed; but the 
rules framed by the High Courts of Calcutta, Madras and Bombay with 
reference to the section provided also for the deposit of the other 
documents of title that were in the possession of the mortgagee. The 
validity of these rules was doubted. 2 (See Note 22.) The amendment 
now makes the position clear, (see also Notes on S. 60.) 

22. The third paragraph. — As seen in Note l the whole of 
the third paragraph was added by the amending Act of 1929. The reason 
for the amendment is as follows : According to rules framed by the 
High Courts of Calcutta, Madras and Bombay with reference to this 

[See also ('15) 2 AIR 1915 Mad 654 (655) : 27 Ind Cas 162 (DB), Balasidhantam 
v. Perumal Chelty. (In a suit by landlords against their tenants for ejectment 
and for arrears of rent, the tenants pleaded that the transaction between the 
parties was only a mortgage by conditional sale, that they had deposited the mort¬ 
gage amount in Court under S. 83 of the Transfer of Property Act and that a3 
the plaintiffs (the mortgagors) had refused to receive the same from Court, they 
were debarred from suing for any rent subsequent to the date of deposit and from 
ejecting the tenants. It was held that the mere deposit did not put an end to the 
tenancy and that the plaintiffs were entitled to sue for possession and rent.)] 

13. (’36) 23 AIR 1936 Cal 200 (202) : 162 Ind Cas 709, Raj Mohan v. Sarada 
Char an. (Interest ceases to run and mortgagee becomes accountable to the mort¬ 
gagor for profits.) 

(’16) 3 AIR 1916 Oudh 279 (281): 34 Ind Cas 690. Gauri Shankar v. Abu Jafar 
Khan. (Interest ceases to run on a valid deposit being made.) 

(’07) 31 Bom 527 (533) : 9 Bom L R 958 (DB), Rukhminibai v. Venkatesh. 

(Mortgagee becomes accountable to the mortgagor for profits.) 

(’07) 34 Cal 223 (228) : 5 Cal L Jour 192 (DB), Satyabadi Beliara v. Ml. Hira- 
bati. (Interest ceases to run and mortgagee becomes accountable to the mortgagor 
for profits.) 

(’25) 12 AIR 1925 Rang 13 (14) : 2 Rang 382 : 84 Ind Cas 395, Ma Nyox. Maung 
Hla Bu. (Mortgagee becomes accountable to the mortgagor for profits.) 

14. (’24) 11 AIR 1924 Pat 41 (41, 42): 73 Ind Cas 1053 (DB), Ml. Ratna Kocr v. 
Nanhaki. 

(’40) 27 AIR 1940 Pat 18 (19) : 184 Ind Cas 225, Dhanukhdhari v. Jethan Singh. 

Note 21 

1. (’38) 42 Cal W N 1177 (1179), Ahammad Sikdar v. Surjya Kumar Indu. 

2. See Shephard and Brown, Commentaries on the Transfer of Property Act, 
7th Edn., 1910, pages 351, 352. 
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section, the mortgagee, before he coulcl take out the money deposited 
under the section, was required to file all documents of title that were 
in his possession and also a draft re-conveyance or an acknowledgment 
just as he was required to do under S. 60. The validity of these rules 
was doubted by the learned authors Shephard and Brown in their 
commentaries on this section on the ground that the functions of 
the Court under the section being ministerial the Court had no power 
to take such steps. 1 The learned authors observed : “It seems doubtful 
whether these rules are not ultra vires. It may be suggested that the 
section was intended for the simplest cases only, and that a provision 
for the return of documents other than the mortgage deed, and for a re¬ 
conveyance or acknowledgment was advisedly omitted.” The amendment 
now makes the position clear. 2 (see also Notes on S. 60.) 

23. Security bond, if can be taken under the section.— 
This section does not authorise a Court to take a security bond from 
any party to the proceedings thereunder. 1 


84 . When mortgagor or such other person as 
cessation of aforesaid has tendered or deposited in 
interest. Court under section 83 the amount 

remaining due on the mortgage, interest on the 
principal money shall cease from the date of the 
tender or °[in the case of a deposit, -where no previous 
tender of such amount has been made] as .soon as 
the mortgagor or such other person as aforesaid has 
done all that has to be done by him to enable the 
mortgagee to take such amount out of Court, b [and the 
notice required by section 83 has been served on the 
mortgagee : 

Provided that, where the mortgagor has deposited 
such amount without having made a previous tender 
thereof and has subsequently withdrawn the same or 
any part thereof, interest on the principal money shall 
be payable from the date of such withdrawal.] 

Nothing in this section or in section 83 shall 
be deemed to deprive the mortgagee of his right to 
interest when there exists a contract that he shall be 
entitled to reasonable notice before payment or tender 


Note 22 

1. Shephard and Brown, Commentaries on the Transfer of Property 4cf,7th Edn. 
1910, pages 351, 352. 

2. See the Report of the Special Committee, printed on page 22 (61). 

Note 23 

1. (*24) 11 AIR 1924 Pat 41 (42) : 73 Ind Cas 1053 (DB), Mt. Ratna Koer v. 
Mt. Nanhalci. 
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of the mortgage-money c [and such notice has not been 
given before the making of the tender or deposit, as 
the case may be,] 

a. These words were inserted by s. 45 of the Transfer of Property (Amendment) 

Act, 1929 (XX of 1929.) 

b. These words were substituted for the words “as the case may be”, ibid. 

c. These words were added by s. 45. ibid. 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Mortgagor or such other 

person as aforesaid.” 

4. “ Mortgagee.” 

5. “Has tendered.” 

6. “Deposited in Court.” 

7. “The amount remaining due on 

the mortgage.” 

8. When interest ceases in case of 

tender. 

9. Deposit where no previous 

tender has been made. 

10. “Has done all that has to be 
done .... out of Court.” 

Other Topics 

Benefit of tender by mortgagor whether 
can be taken by persons other than 
mortgagor. See Note 3. 

Cessation of interest in case of deposit or 
tender. See Note 2. 

Essentials of a valid tender — 

Money must be ready to be paid. See 
Note 5. 

Tender must be in current coin. See 
Note 5. 

Tender must be at proper time and 
place. See Note 5. 


i 11. Service of notice on mortgagee. 

12. Deposit is only a kind of tender, 

13. Withdrawal of deposit by the 

mortgagor. 

14. Notice before payment or tender. 

15. Notice before payment is not 

necessary when mortgagee 
demands mortgage-money. 

16. Refusal of tender and costs. 

17. Plea as to insufficiency of tender 

or deposit. 

18. Section 14 of Bombay Regula¬ 

tion V of 1827 and section 84. 

19. Tender and deposit in posses¬ 

sory mortgages. 

(miscellaneous) 

Tender must be made to proper per¬ 
son. See Note 5. 

Tender must be unconditional. See 
Note 5. 

Stipulation for notice before redemption. 
See Note 14. 

Tender or deposit, by whom to be made. 
See Note 3. 

Tender in case of minor mortgagor. 
See Note 3. 


1. Legislative changes.—Section 45 of the Transfer of Property 
(Amendment) Act, 1929 (XX of 1929) has introduced the following changes 
in this section : 

(1) The words “in the case of a deposit where no previous tender of 

such amount has been made” have been added. See Note 9. 

(2) The words “and the notice required by section 83 has been 

served on the mortgagee” have been substituted for the words 
“as the case may be.” See Note li. 

(3) Paragraph 2 is new. See Note 13. 

(4) The words “and such notice has not been given before the 

making of the tender or deposit, as the case may be” have 
been added to the last paragraph. See Note 14. 


2. Scope of the section. — After the mortgage-money has 
become payable and before the right to redeem the mortgage is barred, 
the mortgagor has the following alternative remedies open to him — 
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(1) he may pay or tender the mortgage-money to the mortgagee 

at a proper time and place under S. 60; 

(2) he may deposit the amount in Court under S. S3; oi¬ 
ls) he may briny a suit for redemption under S. 91. 1 

When the mortgagee accepts the payment under the first alternative 
or the deposit in the second alternative, the mortgage-debt is fully 
discharged. But where the mortgagee refuses to accept such tender or 
deposit this section comes into operation. It penalises the mortgagee for 
his refusal to accept the money when offered and the penalty, is the 
cessation of interest on the principal amount 2 — 

(1) in the case of a tender, from the date of tender, 3 and 

(2) in the case of a deposit in Court — 

(a) as soon as the mortgagor or such other person as is 

referred to in the section has done all that has to be done 
by him to enable the mortgagee to take such amount out 
of Court, 4 and 

(b) the notice required by section 83 has been served on the 

mortgagee. 5 

The reason why there is a distinction made between a tender and 
a deposit, in respect of the date from which interest is to cease to run 
is that a tender to be valid must be made to the person who is entitled 
to it. The mortgagor chooses the person and makes the tender. There 
remains nothing more to be done in the case. If the person is the right 
person, interest ceases from the date of the tender. But where a mortgagor 
deposits money in Court, he has something more to do than merely 
make a deposit. He must also enable the person entitled to the deposit 
to take it out of Court. Hence a duty is cost upon the mortgagor “to do 
all that has to be done to enable the mortgagee to take the amount out 
of Court,” 0 and, as added by the amendment, to see further that the 
notice of deposit is served on the mortgagee. Interest ceases only from 
the time when he fulfils both these conditions. 

3. “Mortgagor or such other person as aforesaid.” — 
This expression refers to S.83 which provides that a deposit may be 
made by the mortgagor or any other person who is entitled to institute 
a suit for redemption. 1 A tender or deposit must, in order to have the 

Section 84 — Note 2 

1. {’01) 4 Oudh Cas 387 (394, 395) (DB), Sardar Karam Singh v. Raja Muham¬ 
mad Siddik Khan. 

2. (’18) 5 AIR 1918 Mad 1300 (1362) : 40 Mad 804 : 37 Ind Cas 444 (SB), 
Thevaraya Reddy v. Venkatachala Pandithan. (Per Phillips, J.) 

3. See Note 8. 

4 . See Note 10. 

5. See Note 11. 

6. (’18) 5 A I R 1918 Mad 1380 (1361) : 40 Mad 804 : 87 Ind Cas 444 (SB) 
Thevaraya Reddy v. Venkatachala. 

(’03) 27 Bom 23 (27) : 4 Bom L R 714 (DB), Pandurang v. Mahadaji .• 

Note 3 

1. See Notes on Section 83. 

A9 regards the persons, besides a mortgagor, who oan sue for redemption, see S. 91. 


Section 84 
Notes 2-3 
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eftect of stopping the interest, be made only by these persons or their 
authorised agents, 2 and not by a stranger. 3 In a case before the Act, 
it was held by the Calcutta High Court that a tender by one or some 
of the mortgagors only is not valid unless made with the consent of all 
of them. 36 

Where the person making a tender or a deposit is a person incom¬ 
petent to contract, such tender or deposit must be made by a legal 
curat-or of the property of such person; and when there is no such 
curate^, by a guardian ad litem appointed by the Court on his behalf. 4 

When a tender has been made by the mortgagor, the benefit of 
it can be taken by any person, other than the mortgagor, who has 
instituted a suit for redemption. Thus, in A. M. K. M. Ghettiar v. 
A. K. 31. L. Chettiar 5 6 a tender of the mortgage-money was made 
by the mortgagor and was refused by the mortgagee. A subsequent 
mortgagee thereafter sued to redeem the mortgage and it was held that 
the subsequent mortgagee could claim the benefit of the tender by the 
mortgagor and that he was not liable to pay interest after the date of 
the tender. 

In L. Khnshal Chand v. Gauri Shankar , c it has been held by 
the Lahore High Court that where an Official Assignee in insolvency 
of the mortgagor sells the mortgaged property and holds the purchase- 
money realised from the sale, he does so as an administrator of the 
estate of the mortgagor and not as an agent of the mortgagee. Interest 
on the mortgages not paid off by him runs, therefore, until the date of 
payment. 


4. Mortgagee,” — By virtue of S.59A the expressions ’’mort¬ 
gagor” and ‘‘mortgagee” in this section will include persons deriving 
title from them respectively. Thus, the term ** mortgagee ” would 
include an assignee of the mortgage from the original mortgagee 1 or, 
where the original mortgagee dies, his heir or successor in interest, 
or the executor or administrator, or a person holding a succession 
certificate in respect of the debt. 2 

5. ” Has tendered.” — A tender is an offer of performance of a 
promise, by the promisor to the promisee. The rule regarding tender 


2. (’18) 5 AIR 1918 Mad 490 (490) : 43 Ind Cas 126 (DB), Govindan Nair v, 
Cheruvanna. (A deposit by melcbarth holder.) 

('29) 16 AIR 1929 Mad 230 (233) : 52 Mad 322 : 116 Ind Cas 844 (DB), Venkata - 
rama Iyer v. Gopalakrishna Pillay. (Tender by purchaser of equity of redemp - 
tion.) 

3. Halsbury, Laws of England, Yol. 21, page 149. 

3a. (’75) 21 Suth W R 428 (429), Ram Baksh Singh v. Ram Lall Doss. 

4 . See Section 103. 

5. (’30) 17 AIR 1930 Rang 255 (257) : 127 Ind Cas 594. 

6. (’35) 22 AIR 1935 Lah 906 (907) : 161 Ind Cas 462. 

Note 4 

1. (’24) 11 AIR 1924 Mad 453 (454) : 80 Ind Cas 363 (DB), V. A. Subba Rao v. 
Ponnammal Nadathi. (Sub-mortgagee.) 

2. (’38) 25 AIR 1938 All 423 (425); 176 Ind Cas 509 : I L R (1938) All 767 (FB), 
Ram Gopal v. Lachhman Das. 
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has been dealt with in s, 3S of the Contract Act, 1 the material portion 
of which runs as follows : 

“Every such offer must fulfil the following conditions : 

(1) it must be unconditional ; 

(2) it must be mode at a proper time and place, and under such circumstances 

that the person to whom it is made may have a reasonable opportunity of 
ascertaining that the person by whom it is made is able and willing there 
and then to do the whole of what he is bound by his promise to do ; 

(3) if the offer is an offer to deliver anything to the promisee, the promisee 

must have a reasonable opportunity of seeing that the thing offered is the 
thing which the promisor is bound by his promise to deliver.” 2 
Tender must be unconditional : 

A tender must not be accompanied by any condition, 8 the principle 
being that a party shall not clog his offer with conditions to the prejudice 
of the other party. 4 Thus, the following are not valid tenders : 

(1) Tender on condition of delivery of title-deeds to which the party 

tendering is not entitled. 5 

( 2 ) Tender on condition that the creditor should accept it as the 

whole of the balance due. 6 The creditor should not be precluded 
by the acceptance from afterwards claiming that a larger 
afraount is due. 7 


Note 5 

1. Act IX of 1672. 

2. ('18) 5 A I R 1918 Mad 88 (90) : 45 Ind Cas 638 (DB), Subramanm Axyar v. 
Narayanaswaini. 

3. C22) 9 AIR 1922 P C 347 (349) : 69 Ind Cas 273 (PC), Navain Da, v. Abi„a,h 

Chanaar . 

(’ll) 12 Ind Cas 502 (503) : 34 Mad 320 (DB), Lai Bacha v.Arcot Narainaswami 
Mudaliar. (There cannot be a tender or an agreement to waive tender of an un¬ 
ascertained sum—An offer to pay the amount found to be due on a comparison of 

accounts if the payee would execute an indemnity bond in accordance with law is 
not a valid tender.) 

(’14) 1 A 1 B 1914 Mad 216 (219) : 22 Ind Cas 551 (DB), Natheir Sahib v. Kadir 
iloxdcen. 

(’36) 23 AIR 1936 Lab 168 (175, 176) : 161 Ind Cas 251 (DB), Hiralal v. Khxzar 
Hayatkhan. (Tender by cheque comprising of two items—One item not bound to 
be accepted— Held, conditional tender and hence invalid.) 

031) 18 AIR 1931 Nag 91 (93) : 130 Ind Cas 817, Sitaram v. ifcimrao. 

4. (1842) 12 L J C P 2 (2, 3), Ford v. Noll. 

29 IC - 586 ' In re Achath Sankaran Hair. 

malaZZ, 402 <404): 26 ^ 045 184 ' V ^aju, U CHcUy v. 

f’ ( ’ 3 i 1) n 18 AIR 1931 Na « 91 ( 93 ): 130 Ind Cas 817, Sifaraw v. Ramrao 
(1815) 171 E R 50 (51) : 4 Camp 156, Evans v. Judkins. 

(1825) 172 E R 23 (24) : 2 C & P 50, Cheminant v. Thornton. 

10 L J , Q B 1[158) Q B 409 - ****** v. Oliver. (But where the 

tenderer simply says “this is what I owe,” it cannot be said that it is an attempt to 

therefore )?"“ Creditor ^ m ° re 15 due and the tender is 

[See also (’18) 5 AIR 1918 Lah 39 (40): 45 Ind Cas 175 (DB), Saligram v. 

had^become due ^ enderer asking (or P artittl redemption after the whole amount 

Q B 5 (6): 21 Q B 130, Bowen v. Owen. (Per Erie, J.) 

(1841) 10 L J Q B 158 (158) : 1 Q B 409, Hen wood v. Oliver. 

(1825) 172 E R 24 (24): 2 C & P 51, Peacock v. Dickerson. 
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(3) Tender of a larger amount than is due with a demand that the 

creditor should change and give back the balance. 8 

(4) Tender of one entire sum for several debts of unequal amounts 

separately demanded by the creditor. It cannot be considered 
a valid tender in respect of one of such debts. The creditor 
must have the opportunity of having the amount due by a 
particular debtor, without taking what was offered in respect 
of the other debts also." 

(5) Tender of a part of an entire demand. 1 " 

In Prannath Boy Chowdry v. Bam Button Bae n it was held by 
their Lordships of the Privy Council that a tender under protest will 
not defeat it where the words of protest may reasonably be regarded as 
idle words, but that a payment into Court of the mortgage-money 
accompanied by a petition disputing the mortgagee’s title to foreclosure, 
and expressing an intention to sue the mortgagee to recover back the 
very money tendered is not a valid tender. This view does not seem to 
be in conformity with the English cases which hold that a protest does 
not render the tender conditional but that it merely imports that the 
party tendering does not acquiesce in the demand of the creditors and 
does not preclude himself from recovering the money back, if he could. 12 
In the undermentioned cases 13 a tender under protest was held not bad 
in law. In another case 14 a tender reserving a right in the party to 
dispute the amount due was held not to be a conditional tender. 

In Cole v. Black lj it was held that a party tendering money could 
not in general demand a receipt for the money. But where money was 
sent by cheque with a letter asking for a receipt it was held in Jones 
v. Arthur 16 that the tender was not bad on the ground that it was 
conditional; the party tendering put the cheque out of his power by 
sending it in a letter and merely requested the creditor to send him a 
receipt which was not a condition. But a demand for a stamped receipt 

8. (1815) 128 E R 1064 (1064) : 6 Taunt 336 : 16 R R 624, Robinson v. Cook. 
(1811) 170 E R 1309 (1309) : 3 Camp 70 : 13 R R 755, Bctlerbee v. Davis. 

9. (1825) 130 E R 530 (534) : 3 Bing 304 : 11 Moore P C 72 : 4 L J (O S) C P 57, 
Strong v. Harvey. 

10. (1848) 136 E R 919 (923) : 5 C B 365 : 16 L J C P 237, Dixon v. Clark. 

(‘76) 3 Cal 468 (472) : 1 Cal L R 470 (DB), Chunder Cant v. Jodoo Nath. 

11. (1865) 7 Moo Ind App 323 (359) : 4 Suth WRPC 37 (PC). 

12. (1845) 175 E R 6 (7) : 2 C & K 13, Maiuiing v. Lunn. 

(1866) 35 L J C P 293 (294) : 1 C P 596 : 13 L T 596 : 14 W R (Eng) 893, Scott 
v. Uxbridge d; Rickmansworth Ry. Co. 

(1892) 61 L J Ch 59 (60, 61) : (1892) 1 Cb 1 (10): 65 L T 797 : 40 W R (Eng) 214, 
Greenwood v. Sutcliff. 

13. (’36) 23 AIR 1936 Lab 168 (175) : 161 Ind Cas 251 (DB), Hiralal v. Khizar 
Hayat. 

(1865) 3 Suth W R 184 (186), Hethan Singh v. Nurkoo Singh. 

14. ('01) 4 Oudh Cas 355 (359), Salikravi v. Ashik Husain. (Case of deposit in 
Court.) 

15. (1793) 170 E R 142 (142) : Peake 179 : 3 R R 681. 

16. (1840) 59 R R 833 (834) : 8 Dowl Pr Cas 442 : 4 Jur 859. 



CESSATION OF INTEREST 


1713 


where the party tendering had himself to bear the cost of the stamp 17 
or for a receipt for the full balance due 18 was held to be a conditional 
tender. InJagat Tarini Dasi v. Naha Gopal Chaki » it was held by 
the High Court of Calcutta that the asking for a receipt did not vitiate 
the tender. Under s. 30 of the Stamp Act, 1399, a person receiving anv 
money exceeding Rs. 20 in satisfaction or part satisfaction of a debt is 
hound on demand to give a duly stamped receipt. A tender, therefore 

of more than Rs. 20 with a demand for a stamped receipt, will, it is 
conceived, be a valid tender in this country. 

Tender must be made at the proper time and place : 

A tender must be made at a proper time and place. The proper 
time for a tender of the mortgage-money is after the mortgage-money 

ttrnif/oftr^' 0 " that *“ is —- o- -£5 

A tender must be made at the proper time of the day. What is 
Mick time is a question of fact depending upon the facts and circum 
stances of the particular case. 21 In an old case it was held that a notice 

mStfMVn' 1 f VT 1 f ° rfeited where there is attendance for 
it a IL hour V P nI >ciple being that upon an appointment 

g hour, an attendance at any part of the hour is sufficient 22 

Place'lefbv tl‘ he Eng ‘ iSh tUle ‘ S that ’ ia of'My 

18. (1842) 12 L J C P 2 (3), Ford v. Noll 

{ 19 Vm)°MC | 7 ?nsla 4) ; 5 Esp 48 : 8 R R 323, v. Day. 

9n* !.,L 4 ° a 305 ^ 320 ^ ; 5 CaI L Jour 2 70 (DB). 

^Pe^ R v.«yf„ BUr32 (34) : 2 R “> 444 1 38 rod Cas 377, 

cu} iair< o-or simple ^ 

TO 36 Bom M 2 (316) ■ L K 939 TdB 

[Seo also (’20) 7 AIR 1920 All 90 s ior\i\ Sonjt v * Kr *shnaji. 

Mahomed Mushtaq v. Bankov Lal^l tI ^ 42 °J 55 Ind Cas 991 (DB )* 

(’ll) 10 Ind Cas 39^(397) : K UrtmmmZ T 'l™ ** TaUd ‘ ) 

“mlt U ,] ery “ °° 

SJTJ'IY * »•** V. 

enough for completing the dehvery after ™ f ^ < ? er Smce there was tia '* 

(1843) 152 E R 837 (839):11 M & W ^7 iTh 7L 12 ° ,clook *> 

(Party to whom tender of goods is made 3ia > Is ^^ody. Whitmore. 

inspecting them.) e Uwt ^ ave rea $onable opportunity of 

22. (1793) 29 E R 976 (975) : 4 Bro C C 433 *W „ <? 

Snae/ell Mining Co. {l54) * 36 W R < En g) 224, Bobey v. 

ind A » 865 = 3 
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mentioned cases. 24 Section 49 of the Contract Act, 1872, however, lays 
down a rule for the appointment of a place of performance where it has 
not been fixed by the contract and it has been held that that rule is 
intended to apply both to the delivery of goods and to the payment of 
money. 25 

Money must be ready to be paid : 

A mere readiness or willingness on the part of the mortgagor, to 
pay, whether communicated 20 or not 27 to the mortgagee, is not a valid 
tender. It must be shown that the mortgagor was actually ready and 
willing to pay the money then and there if it could be received by the 
mortgagee. 28 The money must be in sight, and at hand and capable of 
immediate delivery 20 It should be actually produced. 80 "Where A offered 

(’05) 7 Bom L R 993 (994) (DB), Puttappa v. V irabhadrappa. 

24. ( 06) 2 Nag L R 62 (63), Mahadaji v. Pairia. 

(’29) 16 AIR 1929 Rung 271 (272): 124 Ind Cas 257, Mating Po Thet v. Dow Since 
Myin. (Notice that mortgagee should come to mortgagor’s place and take money 
is not valid tender—Mortgagor must go to the mortgagee’s place.) 

(’06) 30 Bom 167 (171) : 6 Bom L R 1038, Motilal v. Surajmal. 

('29) 16 AIR 1929 Mad 230 (232) : 32 Mad 322 : 116 Ind Cas 844 (DB), Venkata- 
rama v. Gopalakrislma. 

(’07) 9 Bom L R 903 (909), Kedarmal v. Suarjmal. 

(’17) 4 AIR 1917 All 128 (129) : 41 Ind Cas 890, Sri Narain v. Jagannatli. 

(’30) 17 AIR 1930 Nag 207 (208): 26 Nag L R 300:121 Ind Cas 668, Ramchandra 
Tejtnal v. Mohanlal. 

25. (’27) 14 AIR 1927 PC 156 (158) : 102 Ind Cas 610 : 54 Ind App 265 : 5 Rang 
451 (PC), Soniram Jeehnull v. R. D. Tata and Co., Ltd. (Section 49 however 
does not get rid of inferences that should be justly drawn from the terms of the 
contract itself or from the necessities of the case.) 

(’05) 7 Bom L R 993 (994) (DB), Puttappa v. Virabhadrappa. 

26. (’18) 5 AIR 1918 Mad 219 (220) : 45 Ind Cas 437 (DB), Venkatarayanim v. 
Venkatasubliadrayamma. 

(’29) 16 A I R 1929 Pat 397 (198) : 123 Ind Cas 796 (DB), Jotilal Salt v. Fateh 
Bahadur. (A telegram from mortgagor to the mortgagee asking him to refrain 
from filing suit and promising to pay by a fixed date, or a subsequent telegram ex¬ 
pressing willingness to pay and informing that amount was ready.) 

(’29) 16 A I R 1929 Rang 271 (272) : 124 Ind Cas 257, Maung Po Thet v. Daw 
Since Myin. (A notice sent by the mortgagor asking the mortgagee to come to his 
place and take the money.) 

(’23) 10 AIR 1923 Lah 632 (634) : 75 Ind Cas 375 : 4 Lah 406 (DB), Budhu Ram 
v. Niatnat Rai. (Mere notice to redeem.) 

(’99) 1 Bom L R 841 (842) (DB), Mulchand Jotiram y.Babaji. (Mere notice to the 
creditor of the payment of the principal to a third party is not sufficient.) 

(’81) 1881 Bom P J 57 (DB), Pandjirao v. Naroji. (A mere notice in a newspaper 
by a mortgagor to a mortgagee to receive the mortgage debt.) 

(’98) 22 Bom 440 (446) (DB), Kamaya v. Devapa. (Offer by registered letter.) 

(’15) 2 A I R 1915 Mad 210 (216) : ’ 38 Mad 959 : 23 Ind Cas 5S1, Sabapathy v. 
Vanmahalinga. (Offer by posted letter of readiness to pay.) 

27. (’18) 5 AIR 1918 Nag 217 (218) : 45 Ind Cas 106, Sheoralan v. Biliarilal. 

28. (’29) 16 AIR 1929 Pat 397(398): 123 I.C. 796(DB), Jotilal v. Fateh Bahadur. 
(’37) 24 AIR 1937 All 122 (123): 167 Ind Cas 313 (DB), Mewa Ram v.Ablak Singh. 

(Validity depends on ability and willingness of tenderer to pay in money at the 
time when the tender is made.) 

(’18) 5 AIR 1918 Nag 217 (218) : 45 Ind Cas 106, Sheoratan v. Biliarilal. 

29. (1803) 170 E R 733 (734) : 5 Esp 48 : 8 R R 828, Glasscott v. Day. 

30. (’14) 1 AIR 1914 All 53 (53) : 36 All 139 : 22 Ind Cas 659 (DB), Chetan Das 
v. Gobind Saran. (Offer by letter is not good tender.) 
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B a sum of money, mentioning the amount offered, and held the money 

twisted up in bank notes in his hand, it was held that it was a sufficient 

tender but that it would not have been so if the amount had not been 
mentioned. 31 


But the actual production of the money mav be dispensed with by 
express declaration or equivalent act of the creditor. 32 Actual production 
is not also necessary where the creditor has refused to receive it on the 
ground that more is due 33 or that it is too late. 34 As was observed bv 
bn- James Wigram, V. C., in Hunter v. Daniel* : “ The practice of the 
Court is not to require the party to make a formal tender where as in 
tins case, from the facts stated in the bill, or from the evidence, it 
appears that the tender would have been a mere form and the party to 
whom it was made would have refused to accept the money.” 

See also the undermentioned cases 38 to the same effect. 


l ? 941 (842) < DB >- Utdehand Jotiram v. B^. 

ir , A 1 R L 920 AU 204 ^ 204 * : 55 Ind Cas 991 •* -12 AU 420 (DB) Mahomec 

* ' WtiW "" “ 

(’03) 5 Bom L R 387 (389), Pestonjce Dadabhai v. Hormasji Afanekjee 

th ° U8 r ? 0t aC . tl !f ,iy P roduced was ready there and then for the purpose 

e“ tr atotaSt He M S°°F h , ‘ hS m0It ^ ee demanded three moS 

esira interest — Held t actual production was waived.) 

( vTiSS,"‘fvl 4 (287) l 72 Ind 0as 868: « Mrf 148 <DB>, Ahdul Stoker 
reiusiDg -Held, this was waiver of actual tender.) 

[See also (1808) 103 E K 714 (714):10 East 101- 10 R R 229 Thn p 

31. (1824) 171 E R 1199 (1199 • 1 C & P 288 ^ f 22 \ Thomas v - Eva "*l 

32. (1808, 103 E R 714 714 7l0 Eeet 10 i 0 R R^ "nZaT V 

33 (179!) 170 E R 101 (101), Black S m M ' ***"" V ' ^ 

(1825) 31 R R 654 (654) : 2 C & P 77, Harding v. Davis 
34. (1852) 42 E R 1138 (1140) : 2 De G M A G 936 Ft m/iw t t. n 
35 (1845) 67 E R 712 (717) : 4 Hare 420 : t 4 L J (ih 194^ 67 EB 1 U 

108 (PClV l f 1923 P ° 26 (28> : 71 Ind ClS 1035 : 50 In<1 A PP 41 • 46 Mad 

had become purchaser but giving the amoiDt Inu , e T 8 b “ P< ' id as ho 
lusal ot tender : Hunter v. Daniel, (1845) 67 E R 712 )"* ^ 

3 °) 17 AIR 1999 Rang 255 (256) : 127 Ind Cas 594 a M R v Ch*n v 

a r° d interest "° Uld st °P sa °l > tender.) 8 m ° neI ™ "°‘ 

( S ^l^lVto g2 s j£z B « : 33 lDdC “ s735 - 

rrjsf is shown 

(1901) 24 All 85 (88) : 1901 All W N 168 (DB) Kishntt p . 

(Tender of amount due at house of t? ’ P <lSad v * B * ni 

order is a good tender.) Cr8dlt ° r by post office P 60 * holding a money- 

(’41) 28 AIR 1941 Mad 484 (485) : ILR (194^ Mad 7fi7 . .q, _ . 

Bhagavantulayya v. Venkandhora. * 195 1x1(1 Cas 862 ( F B)» 

[See also (1843) 63 E R 268 (270) • 2 Y & C r r wo ^ « 

Wordsworth.-] I • 2 Y A C C C 598 : 60 R R 294, Cliff v . 
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Section 84 Tender must be in current coin : 

Note 5 A tender must he in the current coin of the realm. 37 But where 

the debt is contracted in a particular currency other than the current 
one. the tender may be made in the same currency 33 or in its equivalent 
in the current currencyThe legal tender includes coins and currency 
notes but it does not include a cheque. A tender by a cheque 10 or in 
country bank notes 11 or by a bank bill 1 " is not, therefore, legal. 

Tender must be made to the proper person : 

A tender must be made to the mortgagee himself or to his accredited 
agent. 43 But an agent having authority to accept tender of an amount 
has no implied authority to accept tender of a cheque in lieu of cash. 11 
A tender to a person who disclaims authority to accept it is made at the 
tenderer’s risk. 15 

Waiver of irregularity in tender : 

A creditor can waive his objection to an irregularity of the tender, 
in which case, the tender will be good. A specific objection to a tender 
will amount to a waiver of other objections. 1311 As has been seen already, 
the actual production of the money may be dispensed with by the 
creditor, in which case he cannot afterwards object to the tender on the 
ground of non-production of the amount. An objection to the form of 
the tender may similarly be waived by the creditor. Thus, where he 
rejects the tender not on the ground of its nature or form, but on some 
other ground, such as, that a larger sum is due, the objection as to form 
would be deemed to be waived. 46 Where on the tender of a cheque or in 

37. ('07) 34 Cal 305 (319) : 5 Cal L Jour 270 (DB), Jagat Tarini v. Naba Gopal. 
(A legal tender as defined by the Indian Coinage Act, the Indian Paper Currency 
Act, and the Indian Coinage and Paper Currency Act does not include a tender by 
cheque.) 

(1831) 149 E R 7 (8) : 1 L J (N S) Ex 5 : 37 R R 623, Polglass v. Oliver. 

38. (’92) 16 Bom 599 (602, 603) (DB), Trimbak v. Sakharam. (Loan in the Poona 
currency.) 

39. (’09) 2 Ind Cas 469 (474) (DB) (Bom), Hiralal v. Narsilal. 

40. (1899) 69 L J Ch 425 (427) : (1899) 2 Ch 73 (78) : 80 L T 488 : 47 W R (Eng) 
517, Johnston v. Boyes. 

(’01) 24 All 85 (88) : 1901 All W N 169 (DB), Kishan Prasad v. Beni Ravi. 

41. (1831) 149 E R 7 (8) : 1 L J (N S) Ex. 5 : 37 R R 623, Polglass v. Oliver. 

42. (1863) 158 E R 1092 (1093) : 7 L T 636 (637) : 32 L J Ex 97 : 11 W R(Eng) 
239, Caine v. Coulson. 

43. Ghose on ‘Law of Mortgage' 5th Edn. page 249. 

(1808) 170 E R 1027 (1027) : 1 Camp 477 : 10 R R 731, Goodland v. Blewith. 

44. (1897) 66 L J Ch 127 (129) : (1397) 1 Ch 171 (173) : 75 L T 627 : 45 W R 
(Eng) 246, Bluviberg v. Life Interests etc. Corporation. (Authorized solicitor.) 

45. (’08) 32 Bom 521 (531) : 10 Bom L R 203 (DB), Bai Ruttonbai v. Fraser Ice 
Factorti. 

45a. (’41) 23 A I R 1941 Mad 484 (435) : I L R (1941) Mad 767 : 195 Ind Cas 862 
(FB), Bhagavantulayya v. Venkandhora. 

46. (’07) 34 Cal 305 (319) : 5 Cal L Jour 270 (DB), Jagat Tarini v. Naba Gopal. 
(’29) 16 AIR 1929 Mad 230 (232) : 116 Ind Cas 844 : 52 Mad 322 (DB), Venkata- 

rama v. Gopalakrishna. (Creditor refusing to accept money point blauk and not 
merely objecting to form of tender—Tender was legal although by cheque.) 

(1831) 149 E R 7 (8) : 1 L J (N S) Ex 5 : 37 R R 623, Polglass v. Oliver. 

(1840) 59 R R 333 (834) : 3 Dawl P C 442, Jones v. Arthur. (Tender by cheque 
sent with a letter requesting receipt — Cheque returned with demand for larger 
amount_ Held, no objection to the form and hence a good tender.) 
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country bank notes the creditor, without objecting to the nature of the 
tender, refuses it on the ground that more is due, the tender is good.* 7 
Where A demanded the balance due and costs, 13s. 4d. and the debtor, B, 
sent a bank bill for the balance but not for the costs, and A wrote in 
answer that he would not receive the bank bill unless the costs also 
were paid, but did not return the bill, it was held that the objection as 
to the tender not being in money was waived. 4 ’ A tender of a larger 
amount than is due with a demand for a change will be a good tender 
if the creditor does not object to it on that account but only demands 
a larger sum. 45 * 


Plea of tender : 

A plea of tender is, in practice, very seldom successful. 50 

It is no objection to a tender that the creditor had previously put 
the matter into his attorney’s hands. 51 


6 . Deposited in Court.” — The deposit in this section is one 
which is made in Court under s. 83 and hence, to-be valid, must 
comply with all the provisions laid dowp in that section. 1 Thus, where 
a mortgagor presented a petition for deposit without paying actual 
money and after some days debited the amount including interest 
only up to the date of the application, it was held that it was not a valid 
deposit under s. S3 and hence could not stop the running of interest. 2 


7. “The amount remaining due on the mortgage.”_ 

As distinguished from the expression ‘mortgage-money’ in S. 60 , the 
expression ‘the amount remaining due on the mortgage’ used in this 
section is very wide and covers any just allowances or costs which 
can be tacked on to the mortgage-money under the ordinary law of 
mortgage. A tender or dejKxsit in Court must include the tohole of the 
balance that is due on the mortgage. 8 The reason is that the lender is 


1 129 “ Cai 7<8 : 55 Bom 525 < DB >' *—« 

'22,2. Z Cal^OOS^ollowed!) 2 '^ : 161 “ °“ 251 (D "»' L "‘ 

47. (1840) 59 R B 833 (834) : 6 Dowl P C 442, Jonas v. Arthur 

'XU' bank ZT ‘ L J <N ^ 51 El 3 : 1W E R 7 ' ***“ *• 0i -' 

C 264 : 32 L J Ex 97 : 7 L T (N s) 030 

49. (1824) 3 L J (o 8) K B 41 (41) : 5 D & R 289, Cadman v Lubbock 
(1791) 170 E R 101 (101) : 1 Peake 121 : 3 R R 661. Blacky Sr^uT' 

(1839) 151 E R 130 (131) : 5 M & W 306 : 8 L J Ex 263, Beoa^ Rcts 

50. 1828) 172 E R 448 (449) r 3 0 4 P 342, UathtriaU v. SueetJo,* 

51. (1814) 128 E R 707 (708) : 5 Taunt 307 : 15 R R 506, Moffatv. Parsons. 

Note 6 

J^S,“ 1937 411 706 <708) : 171 InJ 843. Kushal Singh v. Ham 

2. (’16) 3 AIR 1916 Mad 383 (384) : 29 Ind Cas 145 (DB), Theuathil Alaham 
madunm v. Padinhara Parambil Bata. ^ 


Note 7 


1921 BOm 264 f266) = 87 10,1 ClS 129 ‘ M”*** Sheriarji v. 
2. ('86) 8 All 502 (508) : 1886 All WNI49 (DB). Dao Dal v. Ram Autar. 
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Section 84 
Note 7 


entitled to claim the whole of the amount due to him at once and to 
decline to accept payment in instalments in the absence of a stipulation 
to the contrary." 4 A tender of larger amount than what is actually due 
will be valid, on the principle, that the greater includes the smaller; 3 
but a tender or deposit of amount which falls short of the balance due 
is invalid and will not stop the running of interest. 4 The extent of 
insufficiency, whether it is Re. l or Rs. 100 or Rs. 1000, does not make 
any difference. 5 The maxim dc minimis non curat lex (the law cares 
not for small or trivial things) does not apply to tenders. 64 But where 
it is not possible to ascertain the exact amount due, the position may 
be different. In the undermentioned case 6 where the mortgage bond 
contained a penal clause and the mortgagee was consequently entitled 
only to a reasonable compensation, it was held that such a compensation 
could not be determined with great accuracy and hence a tender falling 
short by Rs. 2-3-0 of the amount was held valid for the purpose of 
stopping interest. 

In Bhabani Charan v. Kadambini Dassee 7 A executed a 
usufructuary mortgage in favour of B, on condition that B should take 
the income of the land in lieu of interest and should deliver possession 

(1848) 5 C B 365 (377) : 136 E R 919 : 5 D A L 155 : 16 L J C P 237, Dixon v. 
Clarice. 

('23) 10 AIR 1923 Oudh 241 (242) : 26 Oudk Cas 59 : 74 Ind Cas 246, Faghfur 
Mirza v. Khushal Cliand. 

2a. (’02) 24 All 461 (463): 1902 All W N 135 (DB), Beliari Lai v. Ram Ghulam. 
(’87) 1 C P L R 154 (156), Balaram v. Nanuram. 

(’16) 3 AIR 1916 Oudh 279 (281) : 34 Ind Cas 690, Gauri Shankar v. Abu Jafar 
Khan. 

3. (’19) 6 AIR 1919 Cal 234 (235) : 51 Ind Cas 13 (DB), Baikunlh Nath v. 
Benode Beliari. 

(’36) 23 AIR 1936 Lak 169 (175) : 161 Ind Cas 251 (DB), 7/ira Lai v. Khizar 
Hayat Khan. 

(’18) 5 AIR 1918 Mad 88 (90) : 45 Ind Cas 638 (DB), Subrarnania Aiyar v. 
Narayanastvami Vandyar. 

4. (’29) 16 AIR 1929 P C 243 (246) : 56 Ind App 339 : 119 Ind Cas 612 : 51 All 
686 (PC), Sahib Chandra v. Lachmi Narain. (Suit for interest — Deposit of 
mortgage money in Court—Amount insufficient— Held, interest did not cease.) 

(’18) 5 AIR 1918 Lah 39 (40): 45 Ind Cas 175 (DB), Salig Ram v. Sabghat Ullah. 

(An offer of a part payment after demand for payment of the full amount due.) 
(’14) 1 AIR 1914 All 53 (53) : 36 All 139 : 22 Ind Cas 659 (DB), Clietan Das v. 
Gobind Saran. 

[See also (’16) 3 AIR 1916 Mad 1040 (1040) : 31 Ind Cas 304, Thiruvannamalai 
Servai v. Varadarajulu Naidu. (Instalment bond — Whole sum payable on 
default of three instalments—Tender of principal sum of only three instalments 
without interest—Not valid tender.] 

5. (’21) 8 AIR 1921 All 280 (281) : 63 Ind Cas 563 (DB), Debt Prasad v. Kedar 
Siyigh. (Amount short by Rs. 2-9-6— Held, not proper deposit.) 

(’17) 4 AIR 1917 Mad 922 (924) : 34 Ind Cas 825 (DB), Subbai Goundanw. Palani 
Goundan. (Amount short by 9i pies— Held, not proper deposit.) 

5a. (’41) 28 AIR 1941 Mad 484 (485) : ILR (1941) Mad 767 : 195 Ind Cas 862 
(FB), Bliagavantulayya v. Venlcandhora. (AIR 1918 Mad 88 and AIR 1939 Mad 
503 dissented from—AIR 1917 Mad 922 followed.) 

6. (’32) 19 AIR 1932 Nag 169 (170) : 28 Nag L R 149 : 140 Ind Cas 406 (DB), 
Ramrao v. Gopala Patil. 

7. (’29) 16 AIR 1929 Cal 304 (306) : 119 Ind Cas 292 (DB). 
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on repayment of the principal. A certain amount was also fixed as 

the annual interest, in case a failed to deliver possession to B. B was, 

however, given possession of only half the land mortgaged and later on, 

the whole was sold to C, who obtained possession also from B, after the 

latter had been in possession for two years, c tendered the principal to 

B who refused to accept it and, thereupon, c deposited the same in 

Court. The question was whether the deposit only of the principal 

was sufficient to prevent the interest running. It was held that it was 

sufficient inasmuch as the mortgagee was bound to account for the 

profits of the period of two years and as until he did so, it was not 

possible for C to know whether there was any interest due on the 

amount. The profits of the land were also found to be nearly sufficient 

to cover the interest at the stipulated rate in default of delivery of 
possession. 

A tender or a dejXDsit of a part of the amount due, even though 
under bona fide belief that it is the real amount due, or under an 
honest mistake in calculation, is not sufficient to stop interest running, 
even on the amount so tendered or deposited. 8 As remarked by Lindsay,* 
J. C., in Gauri Shankar v. Abu Jafar Khan 9 “there is no via media 
in the matter; either a full tender is made in which case interest stops 
altogether, or an inadequate tender is made which the mortgagee is at 
liberty to ignore and which does not affect his right to recover interest 
at the contract rate up till the date of the suit.” 

See also Notes on section 88* 


8. When interest ceases in case of tender. — The general 
principle is that when a ‘valid tender” has been made, interest on the 
debt ceases to run. 1 Under the English law, interest will cease to run 


V; i7) - 4 « AI V 917 Mad 922 (924) : 34 Ind Cas 825 0>B), Subbai Goundan v. 
ralam Gounaan . 

C03) 6 Oudh Cas 135 (140, 141), Baldeo Bar shad v. Inayat Khan. (There is no 

provision that although the exact amount is not tendered, the interest shall cease 
pro tanto.) • 

cm) a All 602(508): 1880 All W N 149(DB), Deo Dot v.Bam Autar. (Inadequate 
deposit scarcely entitles the debtor to the benefit of S. 84, even pro tanto ) 

19 A *? 1932 Na ? 169 (W0): 28 Nag L R 149 : 140 Ind Cas 406 
( ), Bamrao V. Gopala Patxl. (Provision to pay compound interest at double 

original rate in case of defauIt—Teuder of money is not bad simply beoause it is 

Rs ; 2 : 3 ;° than amou f t considered to be adequate compensation to the 
creditoi, calculation being made by allowing compound interest at original rate or 
simple interest at enhanced rate.)] 

[h ^ ever . ( ’ 92) « B ° m 141 (W®>. Zaji Abdul Rahman v. Haji Noor Maho- 
med. (The rule that the tender of only a part of debt must be treated os if it had 

never been made, applies only where the party making the tender admits more 
to be due than ie tendered.) 

(’10) 5 Ind Cas 165 (169) (DB) (Cal), Dxgambar Das v. Harendra Narain (Do )1 
(’16) 3 AIR 1916 Oudh 279 (281) : 34 Ind Cas 690. * ,J 

Note 8 

1. (’27) 14 AIR 1927 Nag 138 (138) : 99 Ind Cas 630, Ramlal v. Naravanrao 
(’29) 16 AIR 1929 Pat 397 (399) : 123 Ind Cas 796 (DB), Joti Lalv. FaM Bahadur 

7™. Cas 502 (603): 33 Mad 320 <“>. 
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on a debt only so long as the money is “kept dead" or unemployed by 
the tenderer and ready at all times to be paid to the creditor as soon as 
demanded by him . 111 If the creditor files a suit for the recovery of the 
debt, the amount tendered must be deposited in Court. In other words 
a plea of tender must be followed by a deposit in Court . 2 

% 

In this country there has been a difference of opinion expressed on 
both these points, firstly, in relation to debts other than mortgage-debts, 
and secondly, in relation to mortgage-debts. 

Non-mortgage-debts : 

According to one class of cases, the amount tendered must be kept 
unemployed 3 and further that such amount should be deposited in Court 
as soon as a suit is filed for the recovery of the debt . 4 According to a 
second class of cases there must, no doubt, be continued readiness to 
pay the amount whenever demanded, but the deposit in Court is not 
necessary . 5 

Mortgage-debts : 

According to one class of cases it is necessary even in the case of 
mortgage-debts that the tender should be kept good and that the mort¬ 
gagor should not profit by the refusal of the tender by the mortgagee. 1 ' 

(’03) 5 Bom L R 387 (389), Pestonjee Dadabhai v. Hormasji Manekji. 

(’80) 5 Cal L R 105 (107), Kanye Lai Khan v. Khettermoney Dossee. 

(See also (’18) 5 AIR 1918 Mad 1314 (1315) : 38 Ind Cas 295 (DB), Pedda 
Veeranna v. Veer anna. (Tender under S. 83, T. P. Act, and an offer to pay under 
Ss. 37 and 38, Contract Act, are valid : 33 Mad 100 followed.)] 
la. (1675) 22 E R 913 (913) : 2 Cas in Ch 206, Lutlon v. Rodd. (Money tendered 
and refused— Held, interest ceased from date of tender.) 

(1889) 37 W R (Eng) Dig 129 (129), Bank of New South Wales v. O'Connor. 

(1726) 24 E R 774 (774) : 2 P Wins 377, Gesjles v. Hall. 

(1911) 80 L J Ch 532 (536) : (1911) 2 Ch 301 (310, 311) : 105 L T 8 : 27 T L li 
446 : 55 Sol Jo 520, Edmondson v. Copland. 

2. Vide O. 22 R 3 of the Rules under English Judicature Act, cited in A I R 
1928 Cal 874 and A I R 1926 Cal 310. 

(1848) 136 E R 919 (924) : 5 C B 365, Dixon v. Clarice. 

3. (’07) 34 Cal 305 (321) : 5 Cal L Jour 270 (DB), Jagat Tarini Dasi v. Naba 
Gopal Chaki. 

(’08) 35 Cal 34 (50, 51) : 6 Cal L Jour 273 (FB), Kripa Sindhu v. Ananda Sun- 
dari. (Per Mukerjee, J.) 

(’26) 13 A I R 1926 Cal 310 (311) : 90 Ind Cas 637 (DB), Gajendra v. Sifa Nath. 
(’09) 3 Ind Cas 346 (348) (DB) (Cal), Gobinda Sundar Sinha v. Sri Krishna. (Ten¬ 
der must be “maintained.”) 

4. See the Authors’Commentaries on the Code of Civil Procedure, 3rd (1940) Edn., 
Order 24, Rule 3, Note 2, and the following case : 

(’07-08) 4 Low Bur Rul 108 (109), Maung Shan v. Nyo Win. (Creditor is not 
entitled to interest during the interval between the date of the tender and the date 
of the institution of the suit but is entitled to interest from the date of the insti¬ 
tution of the suit till the realization — Dissenting from 16 Bom 141.) 

5. (’26) 13 AIR 1926 Cal 310 (311) : 90 Ind Cas 637 (DB), Gajendra v. Sita Nath. 
(Suit on hand note — Deposit in Court after refusal of tender not necessary — 16 
Bom 141 dissented.) 

(’07) 34 Cal 305 (323): 5 Cal L Jour 270 (DB), Jagat Tarini Dasi v. Nabu Gopal. 
(’18) 5 AIR 1918 Mad 1314 (1315) : 38 Ind Cas 295 (DB), Pedda Veeranna v. 
Veeranna. , ■ 

6. (’07) 34 Cal 223 (229) : 5 Cal L Jour 192 (DB), Satyabadi Behara v. ML 
Hirabali. 
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In the undermentioned case 7 it was held by the Rangoon High Court 
following the decision of the Bombay High Court in Haji Abdul 
Rahman v. Haji Noor Mohamed* that a plea of tender must he 
accompanied by a deposit in Court in order to stop the running of 
interest. The decision of the Bombay High Court was, however, before 
this Act was made applicable to the Bombay Presidency, and was based 
upon the English law. On the other hand, in Velayuda Naicker v. 
Haider Hussain Khan 9 in which the mortgagor utilised for his own 
purposes the money tendered, after its refusal by the mortgagee, and it 
was contended on the strength of English authorities that the money 
must be kept ready for payment in order to stop the running of interest, 
the High Court of Madras observed : 

“ We are bound by the terms of s. 84 of the Transfer of Property 
Act, and, as already pointed out, under that section, ‘interest shall 
cease from the date of tender.’ The word tender does not, iu itself, 
imply that he must have been always ready to pay the money.” 

In Arunachalam Pillai v. GovindasiuamP 0 the same High Court 
observed : “It is clear from S. 84 that, in mortgages, a tender alone has 
the effect of stopping interest from the date of the tender,” suggesting 
thereby that such tender need not be accompanied by deposit in 
Court. 

From the language of the first paragraph of the section itself it 
does not appear that continued readiness to pay or deposit in Court 
following the tender is essential iu order to stop interest running. A 
mere tender of the amount appears to be sufficient to stop interest from 
the date of such tender. This, however, seems to be inconsistent with the 
principles underlying the doctrine of tender in English law. The rule 
that the creditor is not entitled to interest where a valid tender of the 
amount by the debtor has been refused by him rests upon the equitable 
consideration that the debtor who has lost the use of his money by 
reason of the conduct of the creditor, cannot at the same time be called 
upon to pay interest to the creditor. It follows from this that if the 
debtor does have the use of his. money, the equitable consideration does 
not apply and the mortgagee ought to be entitled to interest. The 
principle stated above has been expressly recognised by the Legislature 
with reference to deposit in Court (which is only another form of tender) 
in the first proviso to the section. It is difficult to seo why the first 
paragraph has not also been amended in conformity with the above 
principles, and with the decisions on the subject. 

(’18) 5 AIR 1918 Mad 219 (221, 222) : 45 Ind Cas 437 (DB), F<?nfcataray<mim v. 
Venkatasubliadrayamma. 

(•29) 16 AIR 1929 Mad 230 (233) : 52 Mad 322 : 116 Ind Cas 844 (DB), Venkata - 
ratna Iyer v. Qopalakriehna Pillai.\ 

7. (’34) 21 AIR 1934 Rang 316 (317) : 13 Rang 22 : 154 Ind Cas 189, Mating Ba 
Eyaw v. Nanigratn. 

8. ('91) 16 Bom 141 (149, 150). 

9. ('09) 8 Ind Cas 729 (729) : 33 Mad 100 (DB). 

10. (’32) 19 AIR 1932 Mad 109 (111) : 55 Mad 458 : 135 Ind Caa 907 (DB). 
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In Pandurang v. Dadabhay 11 the executors of a deceased 
mortgagee demanded by notice the payment of the mortgage-debt 
within three months. The mortgagors were ready with the money but 
could not pay the same to the executors as they had not obtained 
probate. Before the expiry of the period in the notice, the mortgagors 
intimated by notice that money was kept ready for payment. It was 
held that it was a valid tender and that interest ceased to run from the 
date of expiry of period stated in the notice of demand. 

9. Deposit where no previous tender has been made. — 

Where a valid tender is refused by the mortgagee, interest ceases to run 
from the date of tender. Very often after a proper tender is refused, the 
party tendering, deposits the amount in Court. It is not, however, this 
deposit that is dealt with by this section. The deposit in Court in such 
cases merely shows the continued readiness to pay on the part of the 
mortgagor, which is a necessary element in a valid tender. 

The deposit dealt with in this section is one where there was no 
previous tender of the amount. The distinction between this deposit and 
the one referred to above is made clear by the introduction of the words 
‘in case of a deposit where no previous tender of such amount has been 
made.’ 

10. “ Has done all that has to be done.out of 

Court.” — As has been seen in Note 2, the mere fact that the amount 
has been deposited is not sufficient, by itself, to stop interest running. 
The mortgagor has to do something more. He has to do all that is 
necessary to enable the mortgagee to take the money out of Court. 
The nature of the duty on the part of the mortgagor varies according 
as the case fails within one or the other of the following categories : 

(a) where the mortgagee is an adult person ; 

(b) where he is a person incompetent to contract ; 

(c) where the mortgagee is dead and is succeeded by rival 

claimants, out of whom the mortgagor is unable to find the 
rightful legal representative. 

(a) Where the mortgagee is an adult person : 

This case presents no difficulty. The mortgagor has simply to 
deposit the amount to the account of the mortgagee, give his correct 
address and pay batta for the issue of notice to him. When he has done 
this he lias done all that is necessary to enable the mortgagee to tako 
money out of Court. 1 

11. (’02) 26 Bom 643 (648) : 4 Bom L II 453. 

Note 10 

1. (’22) 9 AIR 1922 All 147 (148) : 44 All 102: 64 Ind Cas 907 (DB), Kannu Mai 
v. Indarpal Singh. (Per Lindsay, J.) 

(’23) 10 AIR 1923 All 24 (25) : 70 Ind Cas 811 (DB), Jiva Ram v. Kliem Koer. 
(Even if notice is served after the due date.) 

(’17) 4 AIR 1917 Mad 922 (924) : 34 Ind Cas 825 (DB), Subbai Goundan v. 
Palajii Goundan. 
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(b) Where the mortgagee is a person incompetent to contract : 

In this case it is necessary that a guardian ad litem should bo 
appointed for him to act on his behalf and to take the money out of 
Court. 2 Section 103 lays down the procedure to be followed in such a 
case. It provides that an application for the appointment of a guardian 
ad litem for the purpose of taking out the deposit, should l>e marie and 
that the provisions of Order 32 of the Civil Procedure Code, apply 
to such an application. 3 It is obviously the duty of the mortgagor to 
comply with these requirements. Further, inasmuch as the mere fact 
of making an application for the appointment of a guardian will not 
enable a person to withdraw the money from Court, until lie is actually 
appointed guardian, it is incumbent upon the mortgagor to see that a 
proper guardian has been appointed for the minor. It is only after the 
appointment of the guardian that the mortgagor can be said to have 
done all that is required of him to enable the mortgagee to take the 
money out of Court under this section. 4 The deposit becomes effective 
only from the date of such appointment. 5 In Slieo Saran v. Ram 
Lagan 6 the mortgagor made an application under section S3 with the 
necessary deposit and notice was issued to the minor mortgagee ‘under 
the guardianship of’ his father. There was no separate application for 
the appointment of a guardian and in fact no guardian was appointed. 
The notice was not served and the application was dismissed. In the 
subsequent suit for redemption it was held that the procedure was 
irregular and could not bind the minor mortgagee. 

(c) Where the mortgagor does not know who is the legal representative: 

Where the original mortgagee is dead and the mortgagor is unable 
to find out who the real legal representative of the mortgagee is, owing 
to disputes between the rival claimants to the mortgagee’s estate, ho 
may deposit the money into Court with the request that the Court 
should pay it to the person who is entitled to recover it. If he does 
that he has done all that is required of him to enable that person to 

2. (’23) 10 AIR 1923 All 183 (184) : 71 Ind Cas 278 : 45 All 273 (DB), Khannu 
Mai v. Indarpal Singh. (Letters Patent Appeal from AIR 1922 All 147.) 

3. See Notes on Section 103. 

4. (’03) 27 Bom 23 (30) ; 4 Bom L R 714 (DB), Pandurang v. Mahadaji. 

(’23) 10 AIR 1923 All 183 (184) : 71 Ind Cas 278 : 45 All 273 (DB), Khannu Mai 
v. Indarpal Singh. (Letters Patent Appeal from AIR 1922 All 147.) 

(’25) 12 AIR 1925 Mad 1017 (1018, 1019) : 90 Ind Cas 754, dppa Pai v. Somu. 
(Minor and major mortgagees joined—Mortgagor not appointing guardian ad litem 
for minor — Tender not valid.) 

(’26) 13 AIK 1926 All 665 (666) : 96 Ind Cas 1 : 48 All 611 (DB), Gokul Kalwar 
v. Chandar Sekhar. 

(’30) 17 AIR 1930 All 609 (610): 124 Ind Cas 191 (DB), 3/7. Phool Kuer v. Rewan 
Singh. (Claim for mesne profits.) * 

[Sets also (’28) 15 AIR 1928 All 311 (312) : 108 Ind Cas 670 : 50 All 655 (DB), 
Ganeshi Lai v. Rukumdhuj. (Where the Court wrongly refused to enquire into 
the question of minority.)] 

5. (’38) 25 AIR 1938 Mad 405 (408) : 182 Ind Cas 287 (DB), Suppan Cheitiar v. 
Rang an Ohetty. (Case docided under law before amendment.) 

6. (’22) 9 AIR 1922 All 355 (355) : 64 Ind Cas 413 : 44 All 64 (DB). 
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recover the money.' In such a case it is the business of the person 
entitled, to take steps to satisfy the Court that he is the person to 
whom the money should be paid.’' The fact that there is a dispute 
among the claimants to the estate of the deceased mortgagee does not 
aflect the validity of the deposit, nor can the mortgagor be made to 
suffer for no fault of his. 9 As observed in Allahabad High Court in 
Bam Gopal v. Lachaman Das 1 ": 

“ It would be most unfair to deprive the mortgagor of his right 
to redeem the mortgaged property merely because there was a 
dispute between a number of people about the right to succeed 
to the interests of the mortgagee. Those people might take a 
considerable time in having their disputes settled and it might be 
years before the mortgagor was able to know to whom the money 
should be paid. For all that time he would be deprived of the 
power which is expressly given to him by statute to redeem the 
property in a summary way by depositing the amount due in 
Court. Although he might l>e prepared to pay the money he 
would still be compelled to pay interest upon it.” 11 

Where a mortgagor deposits money into Court to the account of 
certain named persons, the Court cannot pay the amount to one or 
some of them only, even though the others are found not entitled to it. 
By so naming the persons, the mortgagor really prevents the rightful 
claimants from recovering the money due to them, 12 and cannot, 
therefore, be said to have done all that was necessary to enable the 


7. (’24) 11 AIR 1924 Mad 559 (560) : 84 Ind Cas 698 (DB), Baluswamy v. 
Krisnaswamy. 

(’38) 25 AIR 1938 All 423 (425) : 176 Ind Cas 509 : ILR (1938) All 767 (FB), Ram 
Gopal v. Lachman Das. 

('24; 11 AIR 1924 Mad 453 (454): 80 Ind Cas 363 (DB), Subba Rao v. Ponnammal 
Nadathi. (Deposit as payable both to the legal representative and the sub¬ 
mortgagee is proper.) 

(’23) 10 AIR 1923 Mad 354 (354) : 79 Ind Cas 40 (DB), Nagatlial v. Arumugam 
Pillai. (Deposit in favour of mortgagee’s heirs — Dispute between claimants — 
Amount allowed to remain in Court — Held, he did all he was required to do and 
interest ceased from the date of deposit.) 

8. (’38) 25 AIR 1938 All 423 (425) : ILR (1938) All 767 : 176 Ind Cas 509 (FB), 
Ram Gopal v. Lachman Das. 

9. (’24) 11 AIR 1924 Mad 559 (560) : 84 Ind Cas 698 (DB), Baluswamy v. 
Krishnaswamy. 

/ 10. (’38) 25 AIR 1938 All 423 (425) : 176 Ind Cas 509 : ILR (1938) All 767 (FB). 

11. (’16) 3 AIR 1916 Oudh 292(294): 19 OudhCas 145 : 36 Ind Cas 814, Harihar 
Bakhsh Singh v. Sheo Singh. (Mortgage by .4 in favour of B and C — Transfer 
of mortgagee rights by B alone to D — A deposited mortgage-money in Court 
making B , C and D parties— B and C did not appear though served—Application 
dismissed— A sued for redemption — Held , deposit was valid and interest stopped 
from date of deposit.) 

(’24) 11 AIR 1924 Mad 453 (454, 455) : 80 Ind Cas 363 (DB), Subba Rao v. 
Ponnammal Nadathi. 

12. (’38) 25 AIR 1938 All 423 (426) : 176 Ind Cas 509 : ILR (1938) All 767 
(FB), Ram Gopal v. Lachhman Das. 

( 04) 1904 All \V N 20 (21) (DB), Debendra Mohan Rai v. Sonakunwar. (Deposit 
to the account of mortgagee and his pleader— Held, invalid.) 
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mortgagee to take the amount out of Court. Thus, where a mortgagor 
had deposited money in Court to the account of A and B, two sons of 
the deceased mortgagee, and it was found out that by the custom of 
primogeniture in the mortgagee’s family, only A was entitled to the 
amount, it was held that the mortgagor himself had made it impossible 
for A to recover the money by associating with him B, a person not 
entitled to the money and hence the deposit was not valid so as to stop 
the running of interest. 13 The deposit in such cases should be to the 
account of the deceased mortgagee's estate with the request that it 
should be paid to anyone who can establish his title to it. The deposit 
then is a valid one even if some of the persons named in the petition 
are found to have no title to the money as the mortgagor has done 
all he has to do to enable the rightful claimants to take the money out 
of Court. 14 

11. Service of notice on mortgagee. — Prior to the amend¬ 
ment of the present section in 1929 it was not necessary that mortgagee 
should be served with notice of the deposit in order that interest may 
cease to run. 1 It was sufficient, where the mortgagee was an adult 
person, if the mortgagor made a deposit of a sufficient amount and gave 
the correct address of the mortgagee and paid batta for the issue of 
a notice to him. la Where the mortgagee was a minor, it was sufficient 
for the mortgagor making the deposit, to have a guardian ad litem 
appointed for the mortgagee and interest ceased to run on such 
appointment being made. 2 The mortgagor, in such cases, was allowed 
by the High Court of Allahabad, to make an additional deposit of the 
further interest accruing up to the date of such appointment. 3 The 
effect of the present amendment is that interest does not cease to run 
‘as soon as the mortgagor has done all he has to do to enable the 
mortgagee to take such amount out of Court.’ It ceases to run only 
when, in addition, the mortgagee is served with the notice of deposit. 
It is on the date of service of such notice that the interest ceases to 
run under the amended section. 


13. (’28) 15 AIR 1928 All 311 (313) : 108 Ind Cas 570 : 50 All 655 (DB), Ganeshi 
Lai v. Rohni Rukumdhuj. 

14. (’38) 25 AIR 1938 Ail 423 (426) : 176 Ind Cas 509 : ILR (1933) Ail 767 (FB), 
Ram Gopal v. Lachhman Das. 

Note 11 

1. (’10) 8 Ind Cas 4 (6) (DB) (Cal), Betwde Lai v. Srikristo. 

la. (’23) 10 AIR 1923 All 24 (25) : 70 Ind Cas 811 (DB), Jiva Ram v. Khem 
Koer. 

('17) 4 AIR 1917 Mad 922 (924): 34 Ind Cas 825 (DB), Subbai Goundan v. Palani 
Goundan. 

(’10) 8 Ind Cas 763 (764) : 35 Mad 44 (DB), Krishnaswami\Chettyar v. Thippa 
Ramaswamy Chettyar. 

(’22) 9 AIR 1922 All 147 (148) : 44 All 102 : 64 Ind Cas 907 (DB), £annu Mai 
v. Indarpal Singh. 

2. ('23) 10 A I R 1923 All 183 (184) : 45 All 273 : 71 Ind Cas 273 (DB), Khunnu 
Mai v. Indarpal Singh. 

•3. (’23) 10 A I R 1923 All 183 (184) : 45 All 273 : 71 Ind Cas 273 (DB), Khunnu 
Mai v. Indarpal Singh. 
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Section 84 Notice must be served on the mortgagee when lie is an adult 

Notes 11-12 person, and on his guardian ad litem when he is a minor or a person 

incompetent to contract. Where the mortgagee does not reside in the 
district in which the mortgaged property or some part of it is situate 
notice on his agent holding a general power of attorney from the 
mortgagee will be deemed sufficient service under s. 102. (See also Notes 
on S. 102 for the service of notice where no person or agent on whom 
notice can be served is to be found or is known). 

Where the original mortgagee is dead, notice must be served on 
his legal representatives. If there is any dispute among the claimants 
of the estate of the deceased, the deposit may be made to the credit of 
the estate of the deceased and notice should be issued to all the known 
rival claimants. It is essential under this section that all the persons 
who are entitled to recover the money must be served with notice, 
although it may happen that those who are not so entitled may be 
served with the notice. Interest in such cases ceases from the date of 
service of notice on those who are entitled to the money. 4 

In Kuslial Siugli v. Bam Kishun Singh 5 a mortgagor deposited 
in Court an amount sufficient to cover the principal and interest up to 
the date of deposit. The mortgagee was served with notice after some 
time, but refused to withdraw the amount. The mortgagor thereupon 
brought a suit for redemption and the mortgagee contended that as 
under the amended section interest did not cease to run until the service 
of notice on him, the deposit should have included interest upto that 
date and hence was insufficient. It was held by the High Court of 
Allahabad that it was not contemplated by this section that the deposit 
would become an invalid deposit under S. 83, if interest upto the date 
of the service of the notice was not included in the deposit. It was 
further observed as follows : 

“ If the deposit is a valid deposit on the date on which it was 
made, namely, that if interest has been calculated up till the date 
of deposit, then all that the defendant can say when notice is 
served on him is that some more interest should be allowed to him 
and that that amount should also be paid to him. The Court on 
such a plea will find out the amount of the interest and will direct 
the applicant mortgagor to pay that amount. If the applicant 
mortgagor refuses to pay that amount, the mortgagee opposite 
party might be entitled to refuse to accept the amount; but he 
(the mortgagee) cannot refuse to accept the deposit on the ground 
that the initial deposit was short. ” 

12. Deposit is only a kind of tender. — A deposit in Court 
under section S3 is, as has been seen in Notes 2 and 8 on S.S3, only a 
special form of tender. 1 - It is a tender through Court and consists of two 

4. (’38) 25 AIR 1938 All 423 (426) : 176 Ind Cas 509 : I L R (1938) All 767 (FB), 
Ram Gopal v. Lachhman Das. 

5. (’37) 24 AIR 1937 All 706 (708) : 171 Ind Cas 813. 

Note 12 

1. (’38) 25 AIR 1938 Mad 405 (408) : 182 Ind Cas 287 (DB), Suppan Chettiar v. 
Rangan Chetiy. 
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things — an actual deposit in Court and notice to the person entitled 
to withdraw it from the Court. 2 Hence where there is both a deposit in 
Court and notice to the mortgagee and the mortgagee refuses to accept 
the same, the natural consequences of refusal of a valid tender follow 
and interest ceases to run on the principal if the deposit is kept in 
Court. 3 Where a mortgagor deposits money in Court but withdraws the 
application before the notice of the deposit has been served on the 
person entitled to withdraw it, it is not a proper tender as there is no 
notice and hence interest will not cease to run even if the money is 
kept in Court. 4 

13. Withdrawal of deposit by the mortgagor. — Prior 
to the amendment of the section in 1929 there was a conflict of opinions 
as to the effect of the withdrawal by the mortgagor of the amount 
deposited. One view was that when once the mortgagor deposited the 
amount due and the mortgagee, on receipt of the notice of deposit, 
refused to accept it, the mortgagor had done all that he had to do, that 
consequently interest ceased to run from the date of the deposit and 
that the subsequent withdrawal of it by the mortgagor could not render 
him liable for interest from the date of withdrawal. 1 The view rested 
on the principle that a deposit was only a special kind of tender and 
that a refusal by the mortgagee of the tender was sufficient to stop 
the running of interest. The mortgagor’s willingness and continued 
readiness to pay was presumed and the onus of proving the contrary 
was cast on the mortgagee. 2 According to the contrary view, this 
section pre-supposed the continuance of the deposit in Court in order to 
stop the running of interest and the subsequent withdrawal of the 
amount by the mortgagor, even after the refusal of the mortgagee, had 
the effect of rendering the mortgagor liable for interest from the date 

2. ( 16) 3 AIR 1916 Mad 503(504): 30 Ind Cas 769 (OB), Bulusu Vcnkatesivarudu 
v. Bala Tripurasundari. (Per Tyabji, J.) 

(•18) 5 AIR 1918 Mad 490 (490) : 43 Ind Cas 126 (DB), Govindan Nair v. Cheru- 
vanna. (Deposit may be something more than a tender, but it is tender 
nevertheless.) 

3. (‘18) 5 AIR 1918 Mad 490 (490) : 43 Ind Cas 126 (DB), Govindan Nair v. 
Cheruvanna. 

(’18) 5 AIR 1918 Mad 1360 (1362) : 40 xMad 804 : 37 Ind Cas 444 (SB), Thevaraya 
v. Venkatachala. (Per Phillips, J—Even if the deposit is subsequently withdrawn. 
—Case before amendment.) 

4. (’16) 3 AIR 1916 Mad 503 (504): 30 Ind Cas 769 (DB), Bulusu Venkatcswarudu 
v. Bala Tripurasundari. (Per Tyabji, J.) 

Note 13 

1. (’22) 9 AIR 1922 All 181 (182):44 All 198:64 Ind Cas 971 (DB), Hukam Singh 
v. Bobu Lai. 

2. (-26) 13 AIR 1926 Mad 601 (605) : 49 Mad 609 : 95 Ind Cas 108 (FB), itowio- 
bhadra v. Arunachalam. 

(-40) 27 A I R 1940 All 65 (66.67) : I L R (1940) All 79 : 187 Ind Cas 73 (DB), 
Munna Lai v. Chatan Prakasn. (Case before the amendment: AIR 1926 Mad 60L 
(FB), followed.) 

[See also (’38) 25 A I R 1938 Mad 405 (413) : 182 Ind Cas 287 (DB), Sappan. 
Chet lair v. Bangan Chelty.'] 
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of such withdrawal. 3 By the introduction of a new paragraph in the 
section, the Legislature has given sanction to the latter view and has 
thus set the conflict at rest. The amendment is not retrospective in its 
e fleet. 4 

14. Notice before payment or tender.—Under the English 
law it is a settled rule of practice that after a default has been made by 
the mortgagor to pay the mortgage-money in accordance with the 
stipulation for redemption, he must give the mortgagee either six 
calendar months' notice of his intention to pay ofl' the mortgage-money 
or six months’ interest in lieu of the notice. 1 “It (i.e., the rule) rests 
entirely on custom,” observes Shadwell, V.C., in Browne v. Lockhart, 2 
“and the custom is founded on this namely, that it is but fair that the 
party who has lent his money upon the security should have a reasonable 
opportunity, before the transaction is put an end to, of finding some 
other security on which he may lay out his money when it has been 
repaid to him." If after giving the notice of his intention to pay off the 
mortgage, the mortgagor does not do so within the time specified in 
the notice, the mortgagee is again entitled to a six months’ notice or 
the interest for the period, in lieu thereof. 3 The rule of notice before 
payment is not, however, applicable to mortgages by deposit of title 
deeds as they are regarded as debts of a temporary nature. 4 

This Act does not require a mortgagor, as a matter of law , to give 
the mortgagee notice of his intention to pay the mortgage-money before 
he makes a tender or deposit in Court, but it recognises, as valid, a 
contract by the parties stipulating for such a notice; 5 where there is such 

3. ('10) 8 Ind Cas 763 (764) : 3-5 Mail 44 (DB), Krishnaswami Chettyar v.Thippa 

Ramaswami. * 

(’15) 2 AIR 1915 Mad 256 (256) : 25 Ind Cas 96 (DB), Thevaraya Reddy v. 

Venkalacliala Pandithan. (Per Ayling, J.; Tyabji, J. contra.) 

(’18) 5 A I R 1918 Mad 1360 (136i, 1362) : 40 Mad 804 : 37 Ind Cas 444 (SB), 
Thevaraya Reddy v. Venkatacliala Pandithan. (Per Abdur Rahim, Offg. C. J. 
and Sesbagiri Ayyar, J.) 

(’27) 14 AIR 1927 Oudh 103(104): 99 Ind Cas 147, Debi Sahai v. Narayan Sahai. 
(8 Ind Cas 763 followed.) 

4. (’40) 27 AIR 1940 All 65 (66) : ILR (1940) All 79: 187 Ind Cas 73 (DB), Mnnna 
Lai v. Chat an Prakash. 

Note 14 

1. (1891) 60 L J Ch 694 (694) : (1891) 3 Ch 550: 65 L T 334 : 40 W R (Eng) 32, 
Smith v. Smith. 

(1889-90) 38 W R (Eng) Dig 138 (138), Johnson v. Evans. 

(1737) 22 E R 506 (507) : 2 Eq Cas Abr 603, Sharpnell v. Blache. 

2. (1840) 59 E R 678 (679) : 10 Sim 420 : 9 L J Ch 167 : 4 Jur 167. 

3. (1867) 36 L J Ch 671 (672) : 17 L T 100 : 15 W R (Eng) 1077, Bartlett v. 
Franklin. 

[See also (1911) 80 L J Ch 532 (535) : (1911) 2 Ch 301 (309) : 105 L T 8 : 27 
TLR 446 : 55 S J 520, Edmondson v. Copland. (Notice by mortgagee to mort¬ 
gagor to pay off mortgage—Failure to pay on date named — Subsequent tender 
improperly refused — Held that good tender having been made, the mortgagor 
was not bound to give fresh notice or pay interest for six months.)] 

4. (1892) 61 L J Ch 231 (232) : (1392) 1 Ch 335 (333, 339) : 66 L T 178 : 40W R 
(En^251, Fitzgerald's Trustee v. Mellersh. 

5. See Section 60 and Notes thereon. 
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a contract, this section and s. GO recognise the liability of the mortgagor 
to pay interest in lieu of notice in case he fails to give such notice before 
a tender or deposit in Court. 6 This has been made clear by the addition 
of the words "and such notice has not been given before the nmkiug of 
the tender or deposit as the case may be" in the last paragraph of this 
section. In fact the provisions of this section do not apply to the case 
until the agreed notice has been given by the mortgagor.' 

15. Notice before payment is not necessary when 

mortgagee demands mortgage.money-The English rule of six 

months’ notice by the mortgagor of his intention to pay off the 
mortgage is not applicable, even in England, where the mortgagee 
himself demands the payment of his mortgage-debt or takes steps to 
compel the payment thereof. 1 In such a case the mortgagee is bound 
to accept the principal and the interest tendered by the mortgagor, even 
if there is some delay in complying with his notice; a mere failure to 
pay within the time prescribed in the notice does not render the mort¬ 
gagor liable to pay an additional six months’ interest. 2 This view was 
followed in a Bombay case, Nadershato Sheriarji v. Shirinbai Bapuji 3 
where the parties had agreed to give three months’ notice l)efore 
payment of the mortgage-money. The mortgagee gave the mortgagor, 

a notice demanding his money within three months but due to som£ < 
pending suits no action was taken upon this notice by mutual consei^ 
of the parties. A tender was made two years after the expiry of tl» — 
period fixed in the notice and it was held, that in the circumstances © 
the case, the delay was excusable and that, it did not render tljjp 
mortgagor liable to pay three months’ additional interest in lieu of notice. 

16. Refusal of tender and costs. — A mortgagee is entit 
to his general costs in a suit for redemption or foreclosure, unless'iie . 
forfeits the right by some improper defence or other misconduct. 1 

6. (’24) II AIR 1924 Bom 264 (269) : 87 Ind Cas 129, Nadershatv Sheriarj^v. 
Shirinbai Bapuji. ' 

(’23) 10 AIR 1923 All 24 (25) : 70 Ind Cas 811 (DB), Jiva Ram v. Thakurain 
Khem Koer. (Held, there was no contract in this case.) 

7. See the Report of the Special Committee, printed on page 22 (61). 

[S<« also (’12) 15 Ind Cas 692 (593, 594) (All), Dwarka Pershad v. Sheoambar 
Ko&ri .] 

Note 15 

1. (1911) 80 L J Ch 532 (536): (1911) 2 Ch 301 (307): 105 L T 8: 27 T L R 446 : 

55 S J 520, Edmondson v. Copland. 

<1891) 60 L J Ch 694 (696) : (1891) 3 Ch 550 : 62 L T 334 : 40 W R (Eng) 32, 
Smitfi v. Smith. 

2. (1911) 80 L J Ch 532 (536) ::(1911) 2 Ch 301 (309): 105 L T 8: 27 T L R 446: 

55 S J 520, Edmondson v. Copland. 

3. (’24) 11 AIR 1924 Bom 264 (270) : 87 Ind Cas 120. 

Note 16 

1. (’16) 3 AIR 1916 Oudh 279 (281) : 34 Ind Cas 690, Gatiri Shankar v. Abu. 
Ja/ar. 

(10) 8 Ind Cas 703 (764) : 35*Mad 44 (DB), ATrtsAtiostaitct Cheltyar v. Thivpa 
Ramasawmi. * 

% 
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contract between the mortgagor and the mortgagee is understood to 
make the mortgage a security, not only for the principal, interest and 
such other ordinary charges and expenses as are usually provided for 
in the instrument, but also for the costs properly incidental to a suit for 
redemption or foreclosure. Thus, the mortgagee’s right to costs rests 
substantially on contract between the parties and can only be lost or 
curtailed by such inequitable conduct on the part of the mortgagee as 
may amount to a violation or neglect of his duty under the contract. 2 
An improper refusal of a valid tender w'hich renders a suit for redemption 
necessary deprives a mortgagee of his costs; he may even be ordered 
to pay the costs of the mortgagor. 8 So also a suit for foreclosure by a 
mortgagee who has refused a proper tender will disentitle him to his 
costs. 4 

The mere fact that a mortgagee claims more than what he is 
entitled to will not, however, deprive him of his costs. 6 

17. Plea as to insufficiency of tender or deposit. — If a 

mortgagee denies the fact of a tender, he cannot subsequently raise a 
plea that the amount tendered was not sufficient or that it was not 
legally valid. 1 So also where a mortgagee admits that the amount 
deposited was the amount due on the date of deposit but was refused by 

• (1872) 42 LiJ Ch 417 (419) : 8 Ch App 295 : 28 L T 218 : 21 W R (Eng) 234,. 
Cotterell v. Stratton. 

(1889) 58 L J P C 82 (84) : 14 App Cas 273 : 60 L T 467 : 38 W R (Eng) 465, 
Bank of New South Wales v. O'Connor. 

(1889) 56 L J Ch 556 (556) : 42 Ch D 610 : 60 L T 892, Kinnaird v. Trollope. 

2. (1872) 42 L J Ch 417 (419) : 8 Ch App 295 : 26 L T 218 : 21 W R (Eng) 234. 
Cotterell v. Stratton. 

3. (1889) 58 L J P C 82 (87) : 14 App Cas 273 : 60 L T 467 : 38 W R (Eng) 465. 
Bank of New South Wales v. O'Connor. 

(’99) 1 Bom L R 381 (383) (DB), Govind Baba v. Sirdar Dillar Jang. 

(1843) 63 E R 268 (271) : 2 Y & C C C 598 : 7 Jur 1108, Cliff v. Wadsworth. 
(Mortgagee ma<le to pay the loss.) 

(1840) 49 E R 34 (35): 3 Beav 86, Hodges v. Croydon Canal Co. (But as there was 
no tender the mortgagor was ordered to pay the costs.) 

(1911) 80 L J Ch 532 (536) : (1911) 2 Ch 301 (309) : 105 L T 8 : 27 T L R 446 : 
55 S J 520, Edmondson v. Copland. 

[See also (’09) 3 Ind Cas 346 (348) (DB) (Cal), Gobinda Sundar Sinha v. Sri 
Krishna. (Suit for rent.)) 

4. (’29) 16 AIR 1929 Pat 397 (399) : 123 Ind Cas 796 (DB),«7ofi Lai Sah v. Fateh 
Bahadur. 

[See also (1889) 58 L J Ch 556 (561) : 42 Ch D 610 : 60 L T 892, Kinnaird v. 
Trollope .) 

5. (’10) 8 Ind Cas 763 (764): 35 Mad 44 (DB), Krishnaswami Chettyar v. Thipppa 
Rainasawmi. 

(’16) 3 AIR 1916 Oudh 279 (281) : 34 Ind Cas 690, Gauri Shankar v. Abu 
J afar. 

(1872) 42 L J Ch 417 (421) : 8 Ch App 295 : 28 L T 218 : 21 W R (Eng) 234, 
Cotterell v. Stratton. 

(1889) 58 L J Ch 556 (560) : 42 Ch D 610 : 60 L T 892, Kinnaird v. Trollope. 

Note 17 

1. (’14) 1 AIR 1914 Cal 823 (824, 825) : 25 Ind Cas 93 (DB), Mahomed Mozaffer 
Ali v, Asraf AM, 
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him on some other ground, he cannot, in a subsequent suit on the 
mortgage, allege that the amount deposited was insufficient. 2 

The question of sufficiency or insufficiency is a question of fact, 
which cannot be determined without going into evidence and, hence, 
cannot be raised for the first time in second appeal. Similarly, the 
question whether money was kept ready or not after tender is also a 

question of fact which cannot be raised for the first time in second 
appeal. 3 


The finding that there was a valid tender of money by the 
mortgagor is a finding of fact and cannot be attacked in second appeal. 4 

18. Section 14 of Bombay Regulation V of 1827 and 

section 84-As has been seen in Note 7 a tender or deposit must, 

under this section, be of the entire amount due on the mortgage, in 
order that interest may cease to iam. But S. 14 erf Bombay Regulation 
V of 1827 which is still in force in the Bombay Presidency, lays down that: 
“If a debtor can prove that he has tendered the whole or any portion 
of the amount due, all further interest shall cease on the amount 
tendered.” As the said section is not expressly repealed by this Act, it is 
not affected by this section by virtue of s. 2 , cl. (a). It has, therefore, 
been held that in the Bombay Presidency a tender by a mortgagor even 
of a partial amount due will stop the running of interest under s. 14 of 
the abovementioned Regulation. 1 The tender must, however, be valid. 
A conditional tender asking the mortgagee to accept the partial tender 
in full discharge of the mortgage-debt is invalid and hence inoperative 
to stop interest even under S. 14 of the said Regulation. 2 


19. Tender and deposit in possessory mortgages. _ 

Where the mortgage is one with possession, and a valid tender or 
deposit is made of the mortgage amount, interest will of course cease to 
run on the mortgage amount, from the date of the tender or in the 
case of a deposit from the date of service of notice on the mortgagee. 
The consequence of this is that the mortgagee will be liable to the 
mortgagor from such date for mesne profits. 1 Of couise, the deposit 


ut (1?5) : 67 lQd CaS 324 ’ Keshoram v. Bhangilal. 
(Sufficiency of deposit not challenged on the date of deposit _ Held, mortgagee 

should be taken to have admitted the sufficiency of the deposit.) ^ 

\ { 'm. Ram SallT ^ (169) : 65 Ind Ca3 6GG : 1 Pat 350 ( DB ). Satin 


4 . (’26) 12 AIR 1925 Lah 353 (354) : 86 Ind Cas 250, Dalip Singh v. Ishar. 


1. (’24) 11 AIR 1924 Bom 264 (270) 
v. Shirinbai Bapuji. 


Note 18 

: 87 Ind Cas 129 (DB), Hadershaw Sheriarji 


2. (’24) 11 AIR 1924 Bom 264 (273) 
v. Shirinbai Bapuji. 


: 87 Ind Cas 129 (DB),Nad«r$haic Sheriarji 


1. (’28) 10 AIR 1923 Mad 354 (354) 
Pillai. ' 

(’38) 25 A I R 1938 Mad 406 (418) : 
Bangan Ghetty. 


Note 19 

79 Ind Cos 40 (DB), Nagathoi r.Arumugam 
182 Ind Cas 287 (DB), Support Chettiar v. 


Section 84 
Notes 17-19 
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Section 84 
Note 19 


Section 85 


Sections 
86 to 90 


must be kept good. If the mortgagor withdraws the money from Court, 
he will, from that date, be disentitled to mesne profits. 2 


a Suits for Foreclosure, Sale or Redemption. 

85. [Parties to suits for foreclosure, sale and 
redemption.] Repealed by the Code of Civil Procedure, 
1908 (Act V of 1908), S. 156 and Sch. V. 

a. For the repealed provisions, as re-enacted, see the Code of Civil Procedure (Act 
V of 1903). Sch. I, Order XXXIV. 


b j Foreclosure and Sale . 

86 to 90. Repealed by the Code of Civil 
Procedure, 1908 (Act V of 1908), S. 156 and Sch. V. 

b. For the repealed provisions, as re-enacted, see the Code of Civil Procedure (Act 
V of 1908). Sch. I. Order XXXIV. 


(’30) 17 A I R 1930 All 609 (610) : 124 Ind Cas 191 (DB), Ml. Phool Ever v. 
Rexcari Singh. 

(’23) 15 A I It 1923 All 156 (157) : 113 Ind Cas 23, Pam Bali Singh v. Ali Aliam- 
viad. 

(’29) 16 A I R 1929 Rang 271 (271) : 124 Ind Cas 257, Maung Po Thet v. Daw 
Slave My in. 

(’24) 11 AIR 1924 Nag 235 (236) : 78 Ind Cas 772, Savitri v. Madhorao. 

2. (’33) 25 AIR 1938 Mad 405 (413) : 132 Ind Cas 237 (DB), Suppan Cliettiar v. 
P.angan Chetty. 



THE TRANSFER OF PROPERTY ACT, IV of 1882 

VOLUME II. 

SECTIONS WITH SYNOPSIS 

♦ 

IN PARALLEL COLUMNS 


SECTIONS 

CHAPTER II. 

Of Transfers of Property by 
Act of Parties. 

(B) Transfer of Immoveable 
Property (contd.) 

51. Improvements made by bona fide 
holders under defective titles. 

When the transferee of immovenble pro. 
perty makes any improvement on the pro¬ 
perty, believing in good faith that he is 
absolutely entitled thereto, and he is subse¬ 
quently evicted therefrom by any person 
having u better title, the transferee has a 
right to require the person causing the 
eviction either to have the value of the 
improvement estimated and paid or secured 
to the transferee, or to sell his interest in 
the property to the transferee at the then 
market-value thereof, irrespective of the 
value of such improvement. 

The amount to be paid or secured in 
respect of such improvement shall be the 
estimated value thereof at the time of the 
eviction. 

When, under the circumstances aforesaid, 
the transferee has planted or sown on the 
property crops which are glowing when he is 
evicted therefrom, he is entitled to such crops 
and to free ingress and egress to gather and 
carry them. 


52. Transfer of property pending suit 
relating thereto. 

During the ]>endency in any Court having 
authority in British India, or established 
beyond the limits of British India by the 
Central Government or the Crow’n Represen- 
tative, of any suit or proceeding which is not 
collusive and in which any right to immove¬ 
able proi>erty is directly and specifically in 


SYNOPSIS 


1. Scope of the section. 

2. Hindu law. 

3. Muhammadan law. 

4. Person claiming benefit under section must be 
a transferee. 

o. Improvements by cosbarers. 

6. Improvements by a purchaser at a court sale. 

7. “Improvements.” 

8. “Good faith.” 

9. 'Absolutely entitled’ to the property. 

10. Improvements by a trespasser. 

11. Improvements bv transferee from a limited 
owner. 

12. Improvements by transferee of land subject to a 
right of pre-emption. 

13. Improvements by mortgagee. 

14. Improvements during the pendency of litigation 
relating to the property. 

lo. “ Evicted therefrom by any person having a 
better title.” 

16. Transferor may be evictor. 

17. Representatives-iu-interest of the transferee, if 
can claim benefit of section. 

18. Modes of compensating the evicted transferee. 

19. Value of improvements—How estimated. 

20. Profit due to improvement is not included in 
mesne profits. 

21. Right to crops. 

22. Doctrine of acquiescence. 

23. This section and the doctrine of acquiescence are 
based on different principles. 

24. No acquiescence after an act is done, 

25. Owner if can be made to pay compensation in 
the absence of acquiescence. 

26. Court-fee. 

1. Scope of the section. 

2. Section does not apply to the Punjab but the 
principle applies. 

3. This section and S. 51. 

4. This section and res judicata. 

5. This section nnd Crown grants. 

6. This section and section 41. 

7. Rights existiug before suit not affected. 

8. “During the pendency.” 

9. Proceeding must be pending before a Court. 

1 U. 1 eiulency of suit when commences. 
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question, the property cannot be transferred 
or otherwise dealt with by any party to the 
suit or proceeding so as to affect the rights of 
any other party thereto under any decree or 
order which may be made therein, except 
under the authority of the Court and on such 
terms as it may impose. 

Explanation .—For the purposes of this 
section, the pendency of a suit or proceeding 
shall be deemed to commence from the date 
of the presentation of the plaint or the institu¬ 
tion of the proceeding in a Court of competent 
jurisdiction, and to continue until the suit or 
proceeding has been disposed of by a final 
decree or order and complete satisfaction or 
discharge of such decree or order has been 
obtained, or has become unobtainable by 
reason of the expiration of any period of 
limitation prescribed for the execution thereof 
by any law for the time being in force. 


53. Fraudulent transfer. 

(l) Every transfer of immoveable pro¬ 
perty made with intent to defeat or delay the 
creditors of the transferor shall lie voidable at 
the option of any creditor so defeated or 
delayed. 

Nothing in this sub-section shall impair 
the rights of a transferee in good faith and 
for consideration. 

Nothing in this sub-section shall affect any 
law for the time being in force relating to 
insolvency. 

A suit instituted by a creditor (which term 
includes a decree-holder whether he has or 
has not applied for execution of his decree) 
to avoid a transfer on the ground that it has 
been made with intent to defeat or delay the 
creditors of the transferor, shall be instituted 


11. Pendency of suit, how long continues. 

12. Pendency of proceeding when commences and 
how long it continues. 

13. “Which is not collusive.” 

14. Right to immovable property must be directly 
and specifically in question. 

15. Applicability of doctrine of lis pendens to 
moveable property. 

16. Only property in litigation cannot be transferred* 

17. Administration suit. 

18. Mortgage suits. 

19. Partition suits. 

20. Suits for maintenance. 

21. Pre-emption suit. 

22. Suit for establishing will. 

23. Suit for cancellation of trust deed. 

24. Suit for specific performance of contract. 

25. Winding up proceedings. 

26. Suits for declaration of title. 

27. “Transferred or otherwise dealt with.” 

28. Transfer executed before suit. 

29. Transfer executed before suit but registered 
after. 

30. Transfers by operation of law. 

31. Transfer by or in execution of decree or order. 

32. Compulsory sales for recovery of Government 
dues. 

33. Sale under S. 88 of the Criminal Procedure Code, 

34. Transfer by permission of Court. 

35. “So as to affect the rights of.” 

36. “ Any party.” 

37. “Any other party”—Co-defendants. 

38. “Any decree or order.” 

39. Lease pendente lite. 

40. Transferee pending suit is representative of 
transferor—Party within S. 47, Civil Procedure 
Code. 

1 41. Injunction on party to suit not to transfer. 

42. Subsequent reversal or modification of decree or 
order, how far affects sale in execution of such 
decree or the assignment of such decree. 

43. Registration of lis pendens. 

1. History of the section. 

2. Scope of the section. 

3. Section applies only to transfers of immovablo 
property. 

4. Hindu and Muhammadan law. 

5. “Transfer of property.” 

6. Intent to defeat or delay creditors. 

7. Benami transactions not necessarily fraudulent. 

8. Transfer te valid until avoided. 

9. Who can avoid a fraudulent transfer. 

10. /‘Creditor,” meaning of. 

10a. “Of the transferor.” 

11. Subsequent creditors. 

12. Creditor need not obtain judgment on his debt 
before being entitled to impeach fraudulent 
transfer. 

13. “At his option.” 

14. Plea in defence. 

15. Avoidance of transfer in part. 

16. Transfer taken in good faith and for considera¬ 
tion. 

17. Consideration. 

18. Transfer for dower. 

19. Good faith. 
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on behalf of, or for the benefit of, all the 
creditors. 

(2) Every transfer of immoveable property 
made without consideration with intent to 
defraud a subsequent transferee shall be 
voidable at the option of such transferee. 

For the purposes of this sub.section, no 
transfer made without consideration shall be 
deemed to have been made with intent to 
defraud by reason only that a subsequent 
transfer for consideration was made. 


5 3A. Part performance. ' 

Where any person contracts to transfer for I 
consideration any immoveable property by 
writing signed by him or on his behalf from 
which the terms necessary to constitute the 
transfer can be ascertained with reasonable 
certainty, 

and the transferee has, in part performance 
of the contract, taken possession of the pro- 
perty or any part thereof, or the transferee, 
.being already in possession, continues in 
possession in part performance of the contract 
and has done some act in furtherance of the 
contract, 

and the transferee has performed or is 
willing to perform his part of the contract, 
then, notwithstanding that the contract, [ 
though required to be registered, has not been 
registered, or, where there is an instrument 
of transfer, that the transfer has not been 
completed in the manner prescribed therefor 
by the law for the time being in force, the 
transferor or any person claiming under him 
shall be debarred from enforcing against the 
transferee and persons claiming under him 
any ngkt in respect of the property of which 
the transferee has taken or continued in 
possession, other than a right expressly pro¬ 
vided by the terms of the contract: 

Provided that nothing in this section shall 
affect the rights of a transferee for considera¬ 
tion who has no notice of the contract or of 
the part performance thereof. 


20. Preference of one creditor over others. 

21. Transferee from a transferee. 

22. Question of intent and good faith are questions 
of fact. 

23. Frame of suit under the section. 

24. Suit must be a representative one. 

25. Leave of Court. 

26. Defence need not be in representative capacity. 

27. Suit under this section is a “suit for land” 
within the meaning of the Letters Patent. 

28. Transferor insolvent—Suit by creditor under 
this section. 

29. Receiver in insolvency if can avoid fraudulent 
transfer under S. 4 of the Provincial Insolvency 
Act. 

30. Distinction between this section and Ss. 53 and 
54 of the Provincial Insolvency Act. 

31. Sub-section (2)—Transfer in fraud of subsequent 
transferee. 

32. Auction purchaser, whether is a subsequent 
transferee. 

33. Plea of fraudulent transfer. 

34. Onus of proof. 

35. Limitation for suit to avoid document under this 
section. 

1- The English equitable doctrine of port perfor¬ 
mance. 

2 . Doctrine of part performance distinguished from 
the doctrine Of Walsh v. Lonsdale, (1882) 21 
Ch. D. 9. 

3. Law in India before the introduction of this 
section. 

4. Scope of the section. 

5. Section if retrospective in operation. 

6. “Contracts to transfer.” 

7. Consideration. 

8. “Immoveable property.” 

9. Contract must show clearly terms of transfer. 

10. Acts of part performance under the section. 

11. Third paragraph — Transferee’s willingness to 
perform his part. 

12. Section applies only if the contract or transfer is 

invalid for want of completion in the prescribed 
manner. 

13. Transferor debarred from enforcing his right to 
the property. 

14. “Any person claiming under him.” 

15. Proviso to the section. 

16. Contract to transfer—Proof. 

17. This section and S. 27A of the Specifio Relief 
Act compared. 

18. Law in Provinces to which this Act does not 
apply. 

19. Limitation. 

20. Plea of part performance. 
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CHAPTER III. 

Of Sales of Immoveable Property. 


Sale" defined. 

“Sale” is a transfer of ownership in ex- 
change for a price paid or promised or part- 
paid and part-promised. 

Sale how made. 

Such transfer, in the case of tangible 
immoveable property of the value of one 
hundred rupees and upwards, or in the case 
of a reversion or other intangible thing, can 
be made only by a registered instrument. 

In the case of tangible immoveable pro¬ 
perty, of a value less than one hundred 
rupees, such transfer may be made either by 
a registered instrument or by delivery of the 


property. 

Delivery of tangible immoveable property 
takes place when the seller places the buyer, 
or such person as he directs, in jx)ssession of 
the property. 

Contract for sale. 

A contract for the sale of immoveable pro¬ 
perty is a contract that a sale of such pro¬ 
perty shall take place on terms settled 
between the parties. 

It does not, of itself, create any interest in 
or charge on such property. 




55. Eights and liabilities of buyer and 
seller. 

In the absence of a contract to the con¬ 
trary, the buyer and the seller of immoveable 
property respectively are subject to the liabi¬ 
lities, and have the rights, mentioned in the 
rules next following, or such of them as are 
applicable to the property sold : 

(1) The seller is bound — 

(a) to disclose to the buyer any material 
defect in the property or in the seller’s title 
thereto of which the seller is, and the buyer 
is not, aware, and which the buyer could not 
with ordinary care discover; 


(b) to produce to the buyer on his request 
for examination all documents of title relating 
to the property which are in the seller’s 
possession or power; 

(c) to answer to the best of his informa¬ 
tion all relevant questions put to him by the 
buyer in respect to the property or the title 
thereto; 

(d) on payment or tender of the amount 
due in respect of the price, to execute a pro- 


1. Scope of the section. 

2. Crown grants. 

3. Transfer under decreeior order of Court. 

4. Muhammadan law. 

5. “Transfer of ownership.” 

6. Transfer of mortgage interest. 

7. Creation of easements. 

8. Mutation proceedings. 

9. Sale or mortgage. 

10. Sale or exchange. 

11. Sale or lease. 

12. “In exchange for a price.” 

13. “Paid or promised.” 

14. Non-payment of price. 

15. Price can l>e shown to be different from that 
recited. 

lti. Inadequacy and inflation of price. 

17. Sale of property of value of rupees one hundred 
or more. 

18. Reversion. 

19. “Or other intangible thing.” 

20. “Can be made only by a registered instrument.” 

21. Sale of property of less than one hundred 
rupees in value. 

22. Delivery of property. 

23. Contract for sale. 

24. Several sales of the same property—Priority. 


1. Scope of the section. 

2. Disclosure of defects—Paragraph 1, clause (a). 

3. Production of document of title — Paragraph 1, 
clause (b). 

4. Answering relevant questions — Paragraph 1, 
clause (c). 

5. Payment of price and execution of conveyance— 
Paragraph 1, clause (d). 

G. Duty to preserve property and documents of title 
—Paragraph 1, clause (e). 

7. Duty to give possession—Paragraph 1, clause (f). 

8. Duty to pay public charges, rent and incumb¬ 
rances—Paragraph 1, clause (g). 

9. Implied contract for title—Paragraph 2. 

10. Delivery of documents of title—Paragraph 3. 

11. Right to rents and profits and interest on 
purchase-money. 

12. Seller’s charge for purchase-money—Paragraph 

4, clause (b). _ 

13. Buyer's duty to disclose facts — Paragraph &, 
clause (a). 

14. Buyer’s duty to pay or tender purchase-money 
—Paragraph 5, clause (b). 

15. Third party if can enforce contract between A 
and B as to payment of purchase-money. 

1G. Liability for loss from destruction, etc., after 
passing of ownership—Paragraph 5, clause (c). 

17. Payment by buyer of public charges, etc., on 
passing of ownership—Paragraph 5, clause (d). 
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per conveyance of the property when the 
buyer tenders it to him for execution at a 
proper time and place; 

(e) between the date of the contract of sale 
and the delivery of the property, to take as 
much care of the property and all documents 
of title relating thereto which are in his 
possession as an owner of ordinary prudence 
would take of such property and documents; 

(f) to give, on being so required, the 
buyer, or such jierson as he directs, such 
possession of the property as its nature 
admits; 

(g) to pay all public charges and rent 
accrued due in respect of the property up to 
the date of the sale, the interest on all incum¬ 
brances on such property due on such date, 
and, except where the property is sold subject 
to incumbrances, to discharge all incumb¬ 
rances on the property then existing. 

(2) The seller shall be deemed to contract 
with the buyer that the interest which the 
seller professes to transfer to the buyer sub¬ 
sists and that he has power to transfer the 
same: 

Provided that, where the sale is made by a 
person in a fiduciary character, he shall be 
deemed to contract with the buyer that the 
seller has done no act whereby the property 
is incumbered or whereby he is hindered 
from transferring it. 

The benefit of the contraet mentioned in 
this rule shall be annexed to, and shall go 
with, the interest of the transferee as such, and 
may be enforced by every person in whom 
that interest is for the whole or any part 
thereof from time to time vested. 

(3) Where the whole of the purchase- 
money has been paid to the seller, he is also 
bound to deliver to the buyer all documents 
of title relating to the property which are in 
the seller’s possession or power: 

Provided that, (a) where the seller retains 
any part of the property comprised in such 
documents, he is entitled to retain them all, 
and, (b) where the whole of such property is 
sold to different buy ere, the buyer of the lot 
of greatest value is entitled to such docu¬ 
ments. But in case (a) the seller, and in case 
(b) the buyer, of the lot of greatest value, is 
bound, upon every reasonable request by the 
buyer, or by any of the other buyers, as tho 
case may be, and at the cost of the person 
making the request, to produce the said docu- 


18. Property sold subject to incumbrances—Incum¬ 
brances found invalid—Who gets the benefit. 

19. Buyer entitled to rents and profits, etc. — Para¬ 
graph 6, clause (a|. 

20. Buyer’s charge—Paragraph G, clause (b). 

21. Omission to make disclosures referred to in para¬ 
graph 1, clause (a) and paragraph 5, clause (a). 

22. "In the absence of a contract to the contrary.'* 
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ments and furnish such true copies thereof or 
extracts therefrom as he may require; and in 
the meantime, the seller, or the buyer of the 
lot of greatest value, as the case may be, 
shall keep the said documents safe, uncancel¬ 
led and undefaced, unless prevented from so 
doing by fire or other inevitable accident. 

(4) The seller is entitled — 

(a) to the rents and profits of the property 
till the ownership thereof passes to the buyer; 

(b) where the ownership of the property 
has passed to the buyer before payment of 
the whole of the purchase-money, to a charge 
u])on the property in the hands of the buyer, 
any transferee without consideration or any 
transferee with notice of the non-payment, 
for the amount of the purchase-money, or 
any part thereof remaining unpaid, and for 
interest on such amount or part from the 
date on which possession has been delivered. 

(5) The buyer is bound — 

(a) to disclose to the seller any fact as to 
the nature or extent of the seller’s interest in 
the property of which the buyer is aware but 
of which he has reason to believe that the 
seller is not aware, and which materially 
increases the value of such interest; 

(b) to pay or tender, at the time and place 
of completing the sale, the purchase-money 
to the seller or such person as he directs: 
provided that, where the property is sold free 
from incumbrances, the buyer may retain 
out of the purchase-money the amount of any 
incumbrances on the property existing at the 
date of the sale, and shall pay the amount so 
retained to the persons entitled thereto; 

(c) where the ownership of the property 
has passed to the buyer, to bear any loss 
arising from the destruction, injury or decrease 
in value of the property not caused by the 
seller; 

(d) where the ownership of the property 
has passed to the buyer, as betweeen himself 
and the seller, to pay all public charges and 
rent which may become payable in respect of 
the property, the principal moneys due on 
any incumbrances subject to which the 
property is sold, and the interest thereon 
afterwards accruing due. 

(6) The buyer is entitled — 

(a) where the ownership of the property 
lias passed to him, to the benefit of any im¬ 
provement in, or increase in value of, the 
property, and to the rents and profits thereof; 
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(b) unless he has improperly declined to 
accept delivery of the property, to a charge 
on the property, as against the seller and all 
persons claiming under him, to the extent 
of the seller’s interest in the property, for 
the amount of any purchase-money properly 
paid by the buyer in anticipation of the 
delivery' and for interest on such amount, 
and, when he properly declines to accept the 
delivery, also for the earnest (if any) and for 
the costs (if any) awarded to him of a suit to 
compel specific performance of the contract 
or to obtain a decree for its rescission. 

An omission to make such disclosures as 
are mentioned in this section, paragraph (l), 
clause (a), and paragraph (5), clause (a), is 
fraudulent. 

56, Marshalling by subsequent pur- 
chaser. 

If the owner of two or more properties 
mortgages them to one person and then sells 
one or more of the properties to another 
person, the buyer is, in the absence of a 
contract to the contrary, entitled to have the 
mortgage-debt satisfied out of the property or 
properties not sold to him, so far as the same 
will extend, but not so as to prejudice the 
rights of the mortgagee or persons claiming 
under him or of any other person who has 
for consideration acquired an interest in any 
of the properties. 


Discharge of Incumbrances on Sale. 

57, Provision by Court for incum¬ 
brance and sale freed therefrom. 

(a) Where immoveable property subject 
to any incumbrance, whether immediately 
payable or not, is sold by the Court or in 
execution of a decree, or out of Court, the 
Court may, if it thinks fit, on the application 
of any party to the sale, direct or allow 
payment into Court,— 

(l) in case of an annual or monthly sum 
charged on the property, or of a capital sum 
charged on a determinable interest in the 
property—of such amount as, when invested 
in securities of the Central Government, the 
Court considers will be sufficient, by means 
of the interest thereof, to keep down or 
otherwise provide for that charge, and 


1. Doctrine of marshalling. 

2. Marshalling, an exception to the rule of contri¬ 
bution. 

3. Marshalling distinguished from equitable rule of 
apportionment. 

4. Conditions to bo satisfied for application of 
section. 

5. “Two or more properties.” 

6. “Mortgages them to one person.” 

7. “Then sells one or more of the properties.” 

8. “In the absence of a oontract to the contrary.” 

9. “So far as the same will extend.” 

10. “But not so as to prejudice the rights of the 
mortgagee.” 

11. “Or of any other person who has for considera¬ 
tion .... properties.” 

12. Executing Court when cun give effect to right of 
marshalling. 

13. Purchaser’s knowledge of prior mortgage —2 
Effect of. 

14. Against whom right under this section available. 


1. Analogous law. 

2. Scope of the section. 

3. Section compared with section 83 and Order 34 
Rule 12 of the Codo of Civil Prooedure. 

4. Incumbrance. 

5. “Whether immediately payable or not.” 

6. “May, if it thinks fit.” 

7. “Direct or allow payment into Court.” 

8. “On the application." 

9. “Any party to the sale.” 

10 . Procedure. 

11* In any other case of a capital sum,” etc.—» 
Clause (a), sub-cluuso (2). 

12. "Not exceeding one-tenth part of the original 

amouut.” b 

13. Notice to incumbrancer—Clause (b) 

14. Service of notice—Claus© (c), 
lfi. “Appeal”—Clause (d). 

16. “Court”—Clause (o). 
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(2) in any other case of a capital sum 
charged on the property — ot the amount 
sufficient to meet the incumbrance and any 
interest due thereon. i 

But in either case there shall also be paid 
into Court such additional amount as the 
Court considers will be sufficient to meet the 
contingency of further costs, expenses and 
interest, and any other contingency, except 
depreciation of investments, not exceeding 
one-tenth part of the original amount to be 
paid in, unless the Court for special reasons 
(which it shall record) thinks tit to require a 
larger additional amount. 

(b) Thereupon the Court may, if it thinks 
fit, and after notice to the incumbrancer, 
unless the Court, for reasons to lie recorded 
in writing, thinks fit to dispense with such 
notice, declare the property to be freed from 
the incumbrance, and make any order for 
conveyance, or vesting order, proper for 
giving effect to the sale, and give directions 
for the retention and investment of the money 
in Court. 

(c) After notice served on the jiersons 
interested in or entitled to the money or fund 
in Court, the Court may direct payment or 
transfer thereof to the persons entitled to 
receive or give a discharge for the same, and 
generally may give directions respecting the 
application or distribution of the capital or 
income thereof. 

(d) An appeal shall lie from any declara¬ 
tion, order or direction under this section as 
if the same were a decree. 

(e) In this section “Court” means (l) a 

High Court in the exercise of its ordinary or 
extraordinary original civil jurisdiction, ( 2 ) 
the Court of a District Judge within the local 
limits of whose jurisdiction the property or 
any part thereof is situate, (3) any other 
Court which the Provincial Government may, 
from time to time, by notification in the 
Official Gazette, declare to lie competent to 
exercise the jurisdiction conferred by this 
section. j 

CHAPTER IV. 

Of Mortgages of Immoveable 
Property and Charges. 

58. “ Mortgage ,” “ mortgagor ,” “ rnort. 
gagee,” “mortgage.money" and “ mortgage - 
deed ” defined. j 

(a) A mortgage is the transfer of an I 


1. Amendments under Act XX of 1929. 

2. Mortgage—General. 

3. The Punjab and the North-West Frontier Province. 

4. Mortgage isa transfer of an interest in immovable 
property. 
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interest in specific immoveable property for 
the purpose of securing the payment of money 
advanced or to be advanced by way of loan, 
an existing or future debt, or the performance 
of an engagement which may give vise to a 
pecuniary liability. 

The transferor is called a mortgagor, the 
transferee a mortgagee: the principal money 
and interest of which payment is secured for 
the time being are called the mortgage-money, 
and the instrument (if any) by which the 
transfer is effected is called a mortgage-deed. 

Simple mortgage. 

(b) Where, without delivering possession of 
the mortgaged property, the mortgagor binds 
himself personally to pay the motgage-money, 
and agrees, expressly or impliedly, that, in 
the event of his failing to pay according to 
his contract, the mortgagee shall have a right 
to cause the mortgaged pro|M?rty to be sold 
and the proceeds of sale to be applied, so far 
as may be necessary, in payment of the 
mortgage-money, the transaction is called a 
simple mortgage and the mortgagee a simple 
mortgagee. 

Mortgage by conditional sale. 

(c) Where the mortgagor ostensibly sells 
the mortgaged property — 

on condition that on default of payment of 
the mortgage.money on a certain date the 
sale shall become absolute, or 

on condition that on such payment being 
made the sale shall become void, or 

on condition that on such payment being 
made the buyer shall transfer the property 
to the seller, 

the transaction is called a mortgage by 
conditional sale and the mortgagee a mort¬ 
gagee by conditional sale: 

Provided that no such transaction shall be 
deemed to be a mortgage, unless the condition 
is embodied in the document which effects or 
purports to effect the sale; 

Usufructuary mortgage. 

(d) Where the mortgagor delivers posses¬ 
sion or expressly or by implication binds 
himself to deliver possession of the mortgaged 
property to the mortgagee, and authorizes 
him to retain such possession until payment 
of the mortgage-money, and to receive the 
rents and profits accruing from the property 
or any part of such rents and profits and to 
appropriate the same in lieu of interest, or in 


5. Sub-mortgages. 

G. Agreement to mortgage. 

7. Subsequent mortgage in lieu of earlier mortgage 
found invalid—Revival of earlier mortgage. 

8. Mubanmmdnn widow’s possession in lieu of 
dower is not mortgage. 

9. Specific immovable property. 

10. Mortgage and pledge of future property. 

11. Mortgage of moveables. 

12. “For the purpose of securing the payment of 
money.” 

13. “Existing or future debt.” 

14. “Or the performance of an engagement.” 

15. “Mortgagor.” 

1G. “Mortgagee.“ 

17. Mortgage-money. 

18. Non-payment of consideration—Effect. 

19. Mortgage without title—Subsequent acquisition 
—Principle of making good. 

20. Mortgage by person having voidable title. 

21. Mortgage by co-owners. 

22. Mortgage by pardanasliin women. 

23. Mortgage by beneficiary under trust. 

24. Mortgage by person incompetent to contract. 

25. Mortgage by one person when binding on 
another. 

26. Mortgage in favour of minor. 

27. Simple mortgage. 

28. Possession remains with the mortgagor. 

29. Mortgagor binds himself personally to pay. 

30. “Mortgagee shall have the right to cause the 
mortgaged property to be sold.” 

31. Mortgage by conditional sale. 

32. Distinction between mortgage by conditional sale 
and a mere conditional sale. 

33. Sale or mortgage. 

34. Mortgage by conditional sale or other kinds of 
mortgage. 

35. Usufructuary mortgage. 

3G. Zuripeshgi lease. 

37. Kanom and Otti. 

38. English mortgage. 

39. Equitable mortgage. 

40. Anomalous mortgages. 

41. Simple mortgage usufructuary. 

42. Limitation to enforce mortgages. 

43. Sale in execution of mortgage decrees and money 
decrees. 

44. Miscellaneous—Construction. 
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payment of the mortgage-money, or partly 
in lieu of interest or partly in payment of 
the mortgage-money, the transaction is called 
an usufructuary mortgage and the mortgagee 
an usufructuary mortgagee. 

English mortgage. j 

(e) Where the mortgagor binds himself to 
re-pay the mortgage-money on a certain 
date, and transfers the mortgaged property 
absolutely to the mortgagee, but subject to a 1 
proviso that he will re-transfer it to the 
mortgagor upon payment of the mortgage- j 
money as agreed, the transaction is called an 
English mortgage. 

Mortgage by deposit of title-deeds. 

( f) Where a person in any of the following 
towns, namely, the towns of Calcutta, Madras, 
Bombay and Karachi, and in any other 
town which the Provincial Government con¬ 
cerned may, by notification in the Official 
Gazette, specify in this behalf, delivers to a 
creditor or his agent documents of title to 
immoveable property, with intent to create a 
security thereon, the transaction is called a 
mortgage by deposit of title-deeds. 

Anomalous mortgage. | 

(g) A mortgage which is not a simple i 
mortgage, a mortgage by conditional sale, an 
usufructuary mortgage, an English mortgage 
or a mortgage by deposit of title-deeds within 
the meaning of this section is called an 
anomalous mortgage. 

59. Mortgage when to be by assurance. 

Where the principal money secured is one 
hundred rupees or upwards, a mortgage other 
than a mortgage by deposit of title-deeds can 
lx; effected only by a registered instrument 
signed by the mortgagor and attested by at 
least two witnesses. 

Where the principal money secured is less 
than one hundred mixes, a mortgage may be 
effected either by a registered instrument 
signed and attested as aforesaid, or (except in 
the case of a simple mortgage) by delivery of 
the property. 


59A. Beferences to mortgagors and 
mortgagees to include persons deriving title 
from them. 

Unless otherwise expressly provided, refer- 


1. Legislative changes. 

2. Scope of the section. 

3. "Principal money secured.” 

4. Mortgage when sum secured is one hundred 
rupees or upwards. 

5. Mortgage where sum secured is le63 than one 
hundred rupees. 

6. Registered instrument. 

7. "Signed.” 

8. Attested by two witnesses. 

9. Attestation and estoppel. 

10. Registration of memo accompanying deposit ot 
title deeds. 

11. Material alteration of mortgage document — 
Effect. 

12. Mortgage by company. 

13. Registered document when takes effect. 

14. Unregistered bond—Admissibility in evidence. 

15. Effect of transaction where registration is invalid, 

1. Analogous law. 

2. Scope of the section. „ 

3. "Persons deriving title from them respectively. 

4. "Unless otherwise expressly provided.’ 
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ences in this Chapter to mortgagors and 
mortgagees shall be deemed to include refer, 
ences to persons deriving title from them 
respectively. 

Rights and abilities of Mortgagor. 

60. Right of mortgagor to redeem. 

At any time after the principal money has 
become due, the mortgagor has a right, on 
payment or tender, at a proper time and 
place, of the mortgage-money, to require the 
mortgagee (a) to deliver to the mortgagor 
the mortgage-deed and all documents relating 
to the mortgaged property which are in the 
possession or power of the mortgagee, (b) 
where the mortgagee is in possession of the 
mortgaged property, to deliver possession 
thereof to the mortgagor, and (c) at the cost 
of the mortgagor either to re-transfer the 
mortgaged property to him or to such third 
person as he may direct, or to execute and 
(where the mortgage has been effected by a 
registered instrument) to have registered an 
acknowledgment in writing that any right in 
derogation of his interest transferred to the 
mortgagee has been extinguished : 

Provided that the right conferred by. this 
section has not been extinguished by act of 
the parties or by decree of a Court, 

The right conferred by this section is called 
a right to redeem and a suit to enforce it is 
called a suit for redemption. 

Nothing in this section shall be deemed to 
render invalid any provision to the effect 
that, if the time fixed for payment of the 
principal money has been allowed to pass or 
no such time has been fixed, the mortgagee 
shall be entitled to reasonable notice before 
payment or tender of such money. 

Redemption of portion of mortgaged pro. 
perty. 

Nothing in this section shall entitle a per¬ 
son interested in a share only of the mort¬ 
gaged property to redeem his own share only 
on payment of a proportionate part of the 
amount remaining due on the mortgage 

whe / e a mortgagee, or. if ?he°m 
are more mortgagees than one, all fiuch 

'T ° r |“ Te ao< J uired . in whole or 
m part, the share of a mortgagor. 


1. Scope of the section. 

2. Mortgage of moveables — Redemption after 
default. 

3. Law where Transfer of Property Act is not in 
force. 

4. Right of redemption, what is. 

3. Right of redemption, when arises. 

6. Right of redemption, how exercised. 

7. “Payment.” 

8. "Tender." 

1>. The payment or tender must be made at the 
proper time and place. 

10. The payment or tender must be of the mortgage- 
money. 

11. Assignment of mortgage—Equity between mort¬ 
gagor and mortgagee. 

12. The payment or tender must be made to the 
mortgagee. 

13. ".Mortgagee.” 

14. Payment or tender to one of several co¬ 
mortgagees. 

15. Payment or tender to one of several co-heirs of a 
deceased mortgagee. 

16. Delivery of deeds. 

17. Delivery of possession. 

}*• Sf; tr ? nsfer ;°f mort £agetl property. 

Mortgaged property/' 

20 . Right to registered acknowledgment. 

-1. Proof of redemption. 

22 ' S iShn,ent ° f right t0 redeem act o£ 

23 ' c»;Sr e - w r rt f** at court sale . if oxtin- 

guiahe* right to redeem. 

24. Subsequent mortgagee purchasing at sale held 
by prior mortgagee under his power of sale 

35 ' pUrchasin « at held by himself 

under his power of sale J 

26 ' l£T iShme ° t ° f rib ' W re ' leCm b ? ^ at 

”' ?ioaThw ment risht ° f 

28. Clog on redemption—General. 

J Clog—Anomalous mortgage. 

th? iU8 m ° r,Sa8re °> ,,i0n •» P^hase 

31 ' b - v 

32. Provision tor a long period tor redemption, if a 

33. Stipulation for collateral advantage 

not be 

36. Haid ^rms^Not^d^. 0111 ^ UUi0Unts due - 

37. Clog—Miscellaneous. 

38. Clogging provisions not binding even on n „«,k 

an nil 0 ' W,uit - T redemption % “ °“ pUroha - 

To. fe;ZXSn n 
« Redemption piecemeaUredemption. 

1-* pWpW the secTon 8 ^ 1 pr0per ‘* ~ 
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] 42. Mortgagee allowing redemption of a share, if 
splits up security as to the rest. 

43. Mortgagee releasing part of mortgaged property 
from mortgage, if splits up security. 

44. Mortgagee acquiring share in property. 

45. Undivided property — Mortgagee purchasing 

share—Redemption. ^ 

46. One co-mortgagor acquiring mortgagee right_ 

Redemption by other. 

47. One mortgagor — Two or more mortgagees — 
Redemption by paying one alone. 

4S. Suit for redemption. 

49. Costs of mortgagee in suit for redemption. 

50. Onus of proof in suit for redemption. 

51. Suit for possession by mortgagee under terms of 
mortgage deed—Mortgagor if can plead right of 
redemption in defence. 

52. Limitation. 

53. Adverse possession of equity of redemption. 

54. Lis pendens. 

55. Mortgage pending attachment. 

56. Amendments in section not retrospective. 

@0 A. Obligation to transfer to third L Scope of the section. 

party instead of re-transference to mort- f Assignment must be by registered instrument. 

(lagor. 

(1) Where a mortgagor is entitled to re¬ 
demption, then, on the fulfilment of any con¬ 
ditions on the fulfilment of which he would 
he entitled to require a re-transfer, he may 
require the mortgagee, instead of re-transfer- 
ring the property, to assign the mortgage-debt 
and transfer the mortgaged property to such 
third person as the mortgagor may direct; 
and the mortgagee shall be hound to assign I 
and transfer accordingly. 

(2) The rights conferred by this section 
belong to and may be enforced by the mort¬ 
gagor or by any encumbrancer notwithstand¬ 
ing an intermediate encumbrance; but the 
requisition of any encumbrancer shall prevail 
over a requisition of the mortgagor and, as 
between encumbrancers, the requisition of a 
prior encumbrancer shall prevail over that of 
a subsequent encumbrancer. 

(3) The provisions of this section do not 
apply in the case of a mortgagee who is or 
has been in possession. 

@06. Bight to inspection and produc- 11 Scope of the section. 
tion of documents. 

A mortgagor, as long as his right of re¬ 
demption subsists, shall be entitled at all 
reasonable times, at his request and at his 
own cost, and on payment of the mortgagee’s 
costs and expenses in this behalf, to inspect 
and make copies or abstracts of, or extracts 
from, documents of title relating to the mort- i 







SECTIONS 


SYNOPSIS 


1745 


gaged property which are in the custody or 
power of the mortgagee. 

61. Right to redeem separately or 
simultaneously. 

A mortgagor who has executed two or 
more mortgages in favour of the same mort¬ 
gagee shall, in the absence of a contract to 
the contrary, when the principal money of 
any two or more of the mortgages has become 
due, be entitled to redeem any one such 
mortgage separately, or any two or more of 
such mortgages together. 


62. Right of usufructuary mortgagor 
to recover possession. 

In the case of a usufructuary mortgage, the 
mortgagor has a right to recover possession 
of the property together with the mortgage- 
deed and all documents relating to the mort¬ 
gaged property which are in the possession or 
power of the mortgagee,— 

faj where the mortgagee is authorized to 
pay himself the mortgage-money from the 
rents and profits of the property,—when such 
money is paid; 

(b) where the mortgagee is authorized to 
pay himself from such rents and profits or 
any part thereof a part only of the mortgage- 
money—when the term, if any, prescribed 
for the payment of the mortgage-money has 
expired and the mortgagor pays or tenders to 
the mortgagee the mortgage-money or the 
balance thereof or deposits it in Court as 
hereinafter provided. 

63. Accession to mortgaged property. 

Where mortgaged property in possession of 
the mortgagee has, during the continuance of 
the mortgage, received any accession, the 
mortgagor, upon redemption, shall, in the 
absence of a contract to the contrary, be 
entitled as against the mortgagee to such 
accession. 

Accession acquired in virtue of trans¬ 
ferred ownership. 

Where such accession has been acquired at 
the expense of the mortgagee, and is capable 
of separate possession or enjoyment without 
detriment to the principal property, the 
mortgagor desiring to take the accession must 
pay to the mortgagee the expense of acquir- 


1. Analogous law. 

2. Scope of the section. 

3. “Mortgagor.” 

4. “Same mortgagee.” 

5. “Contract to the contrary.” 

6. Right of consolidation where some charges 
barred by limitation. 

7. “Redeem any one such mortgage.” 

8. Persons against whom the right of consolidation, 
if at alJ, is available. 

9. Mortgagee, if bound to sue on all the mortgages 
together. 

10. Section, if retrospective. 

11. Waiver of right to consolidate. 

1. Legislative changes. 

2. Scope of the section. 

3. Suit for possession by co-mortgagor. 

4. “Recover possession.” ; 

5. Clause (a). 

6. Clause (b). 

7. Lease to mortgagor. ; 

8. “When the term .... has expired.” 

9. Successive suits for possession. 

10. Claim for surplus collections. 

11. Limitation. 

12. This section aUd Section 61. 


1. Scope of the section. 

2. Accretions to land. 

3. Buildings etc., erected on mortgaged land. 

4. Tree fallen on land. 

6. Acquisitions by the mortgagee. 

6. “During the continuance of the mortgage.” 

7. “Be entitled as against the mortgagee to such 
accession.” 

8. Suit to recover accession to mortgaged property 

—Nature of. ^ 

9. Costs of acquisition. 1 ■ 

10. Consent of mortgagor may be oral. 


T.P.HO, 
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ing it. If such separate possession or enjoy- 
ment is not possible, the accession must be 
delivered with the property; the mortgagor 
being liable, in the case of an acquisition 
necessary to preserve the property from des¬ 
truction, forfeiture or sale, or made with his 
assent, to pay the proper cost thereof, as an 
addition to the principal money, with interest 
at the same rate as is payable on the princi¬ 
pal, or, where no such rate is fixed, at the rate 
of nine per cent, per annum. 

In the case last mentioned the profits, if 
any, arising from the accession shall be cre¬ 
dited to the mortgagor. 

Where the mortgage is usufructuary and 
the accession has been acquired at the ex¬ 
pense of the mortgagee, the profits, if any, 
arising from the accession shall, in the absence 
of a contract to the contrary, be set off 
against interest, if any, payable on the money 
so expended. 

63A. Imp) ‘ovements to mortgaged 
property. 

(1) Where mortgaged property in posses¬ 
sion of the mortgagee has, during the con¬ 
tinuance of the mortgage, been improved, 
the mortgagor, upon redemption, shall, in 
the absence of a contract to the contrary, be 
entitled to the improvement; and the mort¬ 
gagor shall not, save only in cases provided 
for in sub-section (2), be liable to pay the 
cost thereof. 

(2) Where any such improvement was 
effected at the cost of the mortgagee and 
was necessary to preserve the property from 
destruction or deterioration or was necessary 
to prevent the security from becoming in¬ 
sufficient, or was made in compliance with 
the lawful order of any public servant or 
public authority, the mortgagor shall, in the 
absence of a contract to the contrary’, be liable 
to pay the proper cost thereof as an addition 
to the principal money with interest at the 
same rate as is payable on the principal, or, 
where no such rate is fixed, at the rate of 
nine per cent, per annum, and the profits, if 
any, meriting by reason of the improvement 
shall be credited to the mortgagor. 

64. Renewal of mortgaged lease. 

Where the mortgaged property is a lease, 
and the mortgagee obtains a renewal of the 


1. Scope of the section. 

2. Improvements by auction purchaser in execution 
of mortgage decree. 

3. Nature of improvement for the'cost of which the 
mortgagee is entitled. 

4. “Contract to the contrary.” 

5. “The mortgagor shall be liable to pay the proper 
costs thereof.” 

6. “As an addition to the principal money.” 

7. Interest on costs. 

8. lie-valuation of improvements at the time of 
execution of decree for redemption. 


1. Legislative changes. 

2. Principle of the section. 

3. “Obtains a renewal.” 

4. "Contract to the contrary.” 
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lease, the mortgagor, upon redemption, shall, 
in the absence of a contract by him to the 
contrary, have the benefit of the new lease. 

65. Implied contracts by mortgagor. 

In the absence of a contract to the contrary, 
the mortgagor shall \ie deemed to contract 
with the mortgagee — 

(a) that the interest which the mortgagor i 
professes to transfer to the mortgagee subsists, 
and that the mortgagor has jx>wer to transfer 
the same; 

(b) that the mortgagor will defend, or if 
the mortgagee be in possession of the mort¬ 
gaged property, enable him to defend, the 
mortgagor’s title thereto; 

(c) that the mortgagor will, so long as the 
mortgagee is not in possession of the mort¬ 
gaged property, pay all public charges accru¬ 
ing due in respect of the property; 

(d) and, where the mortgaged property is 
a lease, that the rent payable under the lease, 
the conditions contained therein, and the 
contracts binding on the lessee have been 
paid, performed and observed down to the 
commencement of the mortgage; and that 
the mortgagor will, so long as the security 
exists and the mortgagee is not in possession 
of the mortgaged property, pay the rent 
reserved by the lease, or, if the lease be 
renewed, the renewed lease, perform the con¬ 
ditions contained therein and observe the 
contracts binding on the lessee, and indemnify 
the mortgagee against all claims sustained 
by reason of the non-payment of the said rent 
or the non-performance or non-observance of 
the said conditions and contracts ; 

(e) and, where the mortgage is a second or 
subsequent incumbrance on the property, that 
the mortgagor will pay the interest from time 
to time accruing due on each prior incum¬ 
brance as and when it becomes due and will 
at the proper time discharge the principal 
money due on such prior incumbrance. 

The benefit of the contracts mentioned in 
this section shall be annexed to and shall go 
with the interest of the mortgagee as such, 
and may be enforced by evory person in 
whom that interest is for the whole or any 
part thereof from time to time vested. 

6SA. Mortgagor's power to lease. 

(1) Subject to the provisions of sub¬ 
section (2), a mortgagor, while lawfully in 


5. Mortgagee of land obtaining re-settlement from 
Government in his favour. 

5. Co=ts of renewal. 

1. Analogous law. 

2. Legislative changes 

3. ficope of the section. 

4. Clause (a), 
o. Clause (b). 

6. Clause (c>. 

7. Clause (dl. 

8. Clause (e). 

9. “In the absence of a contract to the contrary.” 

10. Remedies of mortgagee on breach of the implied 
contracts under this section. 

11. Benefit of contract goes with mortgagee’s interest. 


-''f ovvuun» 

2. Retrospective operation of the section. 

3. "While lawfully in possession.” 
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]>ossession of the mortgaged property, shall 
have power to make leases thereof which 
shall be binding on the mortgagee. 

(2) (a) K very such lease shall l>e such as j 
would be made in the ordinary course of 
management of the property concerned, and 
in accordance with any local law, custom or 
usage. 

(b) Every such lease shall reserve the best 
rent that can reasonably be obtained, and no 
premium shall lie paid or promised and no 
rent shall be payable in advance. 

(c) No such lease shall contain a covenant 
for renewal. 

(d) Every such lease shall take effect from 
a date not later than six months from the 
date on which it is made. 

(e) In the case of a lease of buildings, 
whether leased with or without the land on 
which they stand, the duration of the lease 
shall in no case exceed three years, and the 
lease shall contain a covenant for payment 
of the rent and a condition of re-entry on the 
rent not being paid within a time therein 
specified. 

(3) The provisions of sub-section (1) apply 
only if and as far as a contrary intention is 
not expressed in the mortgage-deed: and the 
provisions of sub-section (2) may be varied 
or extended by the mortgage-deed and, as so 
varied and extended, shall, as far as may be, 
operate in like manner and with all like 
incidents, effects and consequences, as if such 
variations or extensions were contained in 
that sub-section. 

66. Waste by mortgagor in possession. 

A mortgagor in possession of the mort¬ 
gaged property is not liable to the mortgagee 
for allowing the property to deteriorate: but 

he must not commit anv act which is destruc- 

• 

tive or permanently injurious thereto, if the 

security is insufficient or will be rendered 

insufficient bv such act. 

* 

Explanation. — A security is insufficient 
within the meaning of this section unless the 
value of the mortgaged property exceeds by 
one-third, or, if consisting of buildings, 
exceeds by one-half, the amount for the time 
being due on the mortgage. , 

Rights and Liabilities of Mortgagee. j 

67. Right to foreclosure or sale. J 

In the absence of a contract to the con¬ 
trary, the mortgagee has at any time after 


4. Sub-section (2), clause (a) — “In the ordinary 
course of management.” 

5. Sub-section (2), clause (b) — “Shall reserve the 
best rent.” 

6. Lease made after institution of suit on mortgage. 

7. Sub-section (31 — Provisions ot sub-sections (1) 
and (2) apply where there is no intention to the 
contrary expressed. 


I 


1. Scope of the section. 

2. Applicability of the principle of the section to 
the Punjab. 

3. Act not prohibited unless it is destructive or 
permanently injurious to the property. 

4. Mortgagor including items not belonging to him 
in mortgage. 

5. Lease by mortgagor. 

6. Grant of easement by mortgagor. ; 

7. Onus of proof. 

8. Remedy of mortgagee, if mortgagor commits 

waste. . • ‘‘ 

9. Explanation. . . • 


1. Legislative changes. 

2. Scope of the section. 

3. Section applies to a charge. 
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the mortgage-money has become due to him, 
and before a decree has been made for the 
redemption of the mortgaged property, or the 
mortgage-money has been paid or deposited 
as hereinafter provided, a right to obtain 
from the Court a decree that the mortgagor 
shall be absolutely debarred of his right to 
redeem the property, or a decree that the 
property lx? sold. 

A suit to obtain a decree that a mortgagor 
shall be absolutely debarred of bis right to 
redeem the mortgaged property is called a 
suit for foreclosure. 

Nothing in this section shall be deemed_ 

(a) to authorize any mortgagee other than 
a mortgagee hv conditional sale or a mort¬ 
gagee under an anomalous mortgage by the 
terms of which he is entitled to foreclose, to 
institute a suit for foreclosure, or an usufru¬ 
ctuary mortgagee as such or a mortgagee by 
conditional sale as such to institute a suit for 
sale; or 

(b) to authorize a mortgagor who holds 
the mortgagee’s rights as his trustee or legal 
representative, and who may sue for a sale 
of the property, to institute a suit for 
foreclosure; or 

(c) to authorize the mortgagee of a railway, 
canal or other work in the maintenance of 
which the public are interested, to institute a 
suit for foreclosure or sale; or 

(d) to authorize a person interested in part 
only of the mortgage-money to institute a suit 
relating only to a corresponding part of the 
mortgaged property, unless the mortgagees 
have, with the consent of the mortgagor, 
severed their interests under the mortgage. 

67A. Mortgagee when bound to bring 
one suit on several mortgages. 

A mortgagee who holds two or more mort¬ 
gages executed by the same mortgagor in 
respect of each of which he has a° right 
to Qbtain the same kind of decree under 
section 07, and who sues to obtain such decree 
on any one of the mortgages, shall, in the 
absence of a contract to the contrary, be 
bound to sue on all the mortgages in respect of 
which the mortgage-money has become due. 

to sue for mortgage-money . 

( 1) The mortgagee has a right to sue for 
the mortgage-money in the following cases 
and no others, namely :_ 


4. ‘‘In the absence of a contract to the contrary.” 
"After tlie mortgage-money has become due.” 

6. Failure to pay interest. 

7. Failure to pay instalments. 

f>. Right to sue under this section, if can arise apart 
from the terms of the contract. 

9. Before the mortgage-money lias been paid or 
deposited os hereinafter provided.” 

10. Effect of foreclosure. 

11. Effect of sale under mortgage decree. 

12. Clause (a). 

13. Remedy of a simple mortgagee. 

14. Remedy of a mortgagee by conditional sale. 

15. Remedy of a usufructuary mortgagee. 

10. Remedy of an English mortgagee. 

17. Remedy of a mortgagee by deposit of title-deeds. 

18. Remedy of an auomnlous mortgagee. 

19. Remedies of prior and puisne mortgagees against 
each other. 

20. Rights of persons deriving title from the 
mortgagee. 

21. Sub-mortgagee. 

22. Bennmidar-mortgagee. 

22a. Mortgagee of limited interest in property. 

23. Enforcement of a security !>ond. 

24. Suit by Government to recover takkavi loan. 

25. Clause (bl. 

26. Clause (c). 

27. Clause (d). 

28. Partial foreclosure or sule by a sole mortgagee. 

29. Mortgagee's right against the property and the 
doctrine of substituted security. 

30. Mortgagee, whether can enforce his mortgage 
against a trespasser in jiossession of the mort¬ 
gaged property. 

31. Mortgagee obtaining a money decree, whether 
can sell the mortgaged property. 

32. Bundelkhand Alienation of Land Act. 


1. Scope of the section. 

2. Retrospective operation of the section. 

3. Section if applicable to charges created by opera¬ 
tion of law. 

4. Mortgages must have been executed bv the same 
mortgagor. 

5. “Same kind of decree. 1 * 

6. Property mortgaged, if need be the same. 

/. In the absence of a contract to the contrarv.” 

9' cl27,” mSt m ' e Wn ,Iue 0,1 aU tho mortgages. 


■' to a Z,t 0) t r' Vll T the ““Wr binds hiu.se 

to repay the mortgage-monev. 

■ imSeiS,. - S '" irity ,ieS,r0 - VKt « ""<»■>* 
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'oj where the mortgagor hinds himselt to 
ivpay the same: 

(b) where, by any cause other than the 
wrongful act or default of the mortgagor or 
mortgagee, the mortgaged property is wholly 
or partially destroyed or the security is 
rendered insufficient within the meaning of 
section GG, and the mortgagee has given the 
mortgagor a reasonable opportunity of provid¬ 
ing further security enough to render the 
whole security sufficient, and the mortgagor 
has failed to do so: 

(c) where the mortgagee is deprived of the 

whole or part of his security by or in con- 
sequence of the wrongful act or default of 
the mortgagor: ' 

(d) where, the mortgagee being entitled to 
possession of the mortgaged property, the 
mortgagor fails to deliver the same to him, 
or to secure the possession thereof to him 
without disturbance by the mortgagor or any 
person claiming under a title superior to that 
of the mortgagor: 

Provided that, in the case referred to in 
clause (a), a transferee from the mortgagor 
or from his legal lepresentative shall not be 
liable to be sued for the mortgage-money. 

(2) Where a suit is brought under clause (a) 
or clause (b) of sub.section (1), the Court 
may, at its discretion, stay the suit and all 1 
proceedings therein, notwithstanding any 
contract to the contrary, until the mortgagee 
has exhausted all his available remedies 
against the mortgaged property or what 
remains of it, unless the mortgagee abandons 
his security and, if necessary, re-transfers 
the mortgaged property. 

69. Poiver of sale when valid. 

(1) Notwithstanding anything contained 
in the Trustees’ and Mortgagees’ Powers Act, 
186G, a mortgagee, or any person acting on 
his behalf, shall, subject to the provisions of 
this section, have power to sell or concur in 
selling the mortgaged property, or any part 
thereof, in default of payment of the mort¬ 
gage-money, without the intervention of the 
Court, in the following cases and in no others, 
namely :— 

(a) where the mortgage is an English 
mortgage, and neither the mortgagor nor the 
mortgagee is a Hindu, Muhammadan or 
Buddhist or a member of any other race, sect, 
tribe or class from time to time specified in 


4. Clause Icq — Deprivation oi‘ security owing to 
wrongful net or default of tlie mortgagor. 

5. Clause (cl). 

6. Effect of acquiescence by mortgagee in distur¬ 
bance of possession. 

7. Dispossession owing to default of mortgagee 
himself. 

8. Transferee from mortgagor. 

9. Legal representative of mortgagor. 

10. Minor not personally liable. 

11. Guardian not personally liable. 

12. Anomalous mortgages. 

IS. Void mortgages. 

14. Interest—Personal liability for. 

15. Claim under section is an actionable claim. 

16. This section and 0. 54. It. 6 of the Civil 
Procedure Code. 

17. Mortgagee claiming under this section, if can sue 
for sale. 

18. Sub-section (2). 

19. Applicability of the section to the Punjab and 
North-West Frontier Province. 

20. Applicability of section to charges. 

21. Limitation for suits to enforce personal liability. 

22. Succession certificate. 


1. Analogous law. 

2. Legislative changes. 

3. Scope. 

4. Law before the Act. 

4a. Mortgage by manager of joint Hindu family. 

5. “Notwithstanding anything contained in the 
Trustees’ and Mortgagees’ Powers Act. 1866.” 

6. “Any part thereof.” 

7. Default in payment where no time is fixed. 

8. Mortgage-money. 

9. Default in payment of interest only. 

10. Power must be expressly conferred. 

11. "Withiu the town of Bombay.” 

12. Notice requiring payment—Sub-section (2), cl. (a). 

13. Whether notice can be waived. 

14. “Served on the mortgagor.” 

15. “Three months after such service.” 

16. Sale for arrears of interest—Notice not necessary. 
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this behalf by the Provincial Government, in 
the Official Gazette; 

(b) where a power of sale without the 
intervention of the Court is expressly con¬ 
ferred on the mortgagee by the mortgage- 
deed and the mortgagee is the Crown ; 

(c) where a power of sale without the 
intervention of the Court is expressly conferred 
on the mortgagee by the mortgage-deed and 
.the mortgaged property or any part thereof 
was, on the date of the execution of the 
mortgage-deed, situate within the towns of 
Calcutta, Madras, Bombay, Karachi,. . . or in 
any other town or area which the Provincial 
Government may, by notification in the 
Official Gazette, specify in this behalf. 

(2) no such power shall be exercised unless 
and until — 

(a) notice in writing requiring payment of 
the principal money has been served on the 
mortgagor, or on one of several mortgagors, 
and default has been made in payment of 
the principal money, or of part thereof, for 
three months after such service; or 

(b) some interest under the mortgage 
amounting at least to five hundred rupees is 
in arrear and unpaid for three months after 
becoming due. 

(3) When a sale has been made in pro¬ 
fessed exercise of such a power, the title of 
the purchaser shall not be impeachable on 
the ground that no case had arisen to autho¬ 
rize the sale, or that due notice was not 
given, or that the power was otherwise im¬ 
properly or irregularly exercised; but any 
person damnified by an unauthorised or im¬ 
proper or irregular exercise of the power shall 
have bis remedy in damages against the 
person exercising the power. 

(4) The money which is received by the ; 
mortgagee, arising from the sale, after dis¬ 
charge of prior incumbrances, if any, to 
which the sale is not made subject, or after 
payment into Court under section 57 of a sum 
to meet any prior incumbrance, shall, in the 
absence of a contract to the contrary, be held 
by him in trust to be applied by him, first, 
in payment of all costs, charges and expenses 
properly incurred by him as incident to the 
sale or any attempted sale; and, secondly, in 
discharge of the mortgage-money and costs 
and other money, if any, due under the mort- 
§ a S e 5 and the residue of the money so 
received shall bo paid to the person entitled to 


| 17. Whether a mortgagee giving notice under cl. (a) 
I of sub-section (2) can, before the expiry of three 
months after the service of notice, sell the 
property for arrears of interest under ol. (b). 

18. Sub-section (3). 

19. “In professed exercise of such a power.” 

20. Who can exercise the power. 

21. Conduct of sale must be bona fide. . 

22. Effect of sale. ' 

23. “Improper or irregular exercise of the power.” 

24. Mortgagor’s right to claim damages. 

25. Lis pendens. 

26. Stopping of sale. 

26a. Postponement of sale. 

27. Who can purchase. 

28. Effect of purchase by mortgagee himself. 

29. Position of the purchaser. 

30. Sub-section (4|. 
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the mortgaged property, or authorized to give 
receipts for the proceeds of the sale thereof. 

(5) Nothing in this section or in section 69A 
applies to powers conferred before the first 
day of July, 1882. 

69A. Appointment of receiver. 

(1) A mortgagee having the right to exer¬ 
cise a power of sale under S. G9 shall, subject 
to the provisions of sub-section (2), be enti¬ 
tled to appoint, by writing signed by him or 
on his behalf, a receiver of the income of the 
mortgaged property or any part thereof. 

(2) Any person who has been named in 
the mortgage-deed and is willing and able to 
act as receiver may be appointed by the 
mortgagee. 

If no person has been so named, or if all 
persons named are unable or unwilling to 
act, or are dead, the mortgagee may appoint 
any person to whose appointment the mort¬ 
gagor agrees; failing such agreement, the 
mortgagee shall be entitled to apply to the 
Court for the appointment of a receiver, and 
any person appointed by the Court shall lie 
deemed to have been duly appointed by the 
mortgagee. 

A receiver may at any time be removed 
by writing signed by or on behalf of the 
mortgagee and the mortgagor, or by the 
Court on application made by either party 
and on due cause shown. 

A vacancy in the office of receiver may be 
filled in accordance with the provisions of 
this sub-section. 

(3) A receiver appointed under the powers 
conferred by this section shall be deemed to 
be the agent of the mortgagor; and the mort¬ 
gagor shall be solely responsible for the 
receiver’s acts or defaults, unless the morfc- 
gage-deed otherwise provides or unless such 
acts or defaults are due to the improper 
intervention of the mortgagee. 

(4) The receiver shall have power to 
demand and recover all the income of which 
he is appointed receiver, by suit, execution or 
otherwise, in the name either of the mortgagor 
or of the mortgagee to the full extent of the 
interest which the mortgagor could dispose of, 
and to give valid receipts accordingly for the 
same, and to exercise any powers which may 
have been delegated to him by the mortgagee 
in accordance with the provisions of this 
section. 


1. Analogous law. 

2. History and scope of the section. 

3. Section not retrospective. 

4. Mortgage by company—Appointment of receiver 
by mortgagee after winding up of company— 
Effect. 

5. Procedure of appointment (sub-section (2)). 

6. Receiver to be an agent of mortgagor (sub-s. (3)). 

7. Power to take legal proceedings (sub-section (4)). 

8. Payer need not inquire (sub-section (5)). 

9. Receiver’s commission (sub-section (6)). 

10. Right of insurance (sub-section (7)). 

11. Mode of application of money (sub-section (8)). 

12. Advice of Court (sub-section (10)). 

13. “The Court” (sub-section (11)). 
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(5) A person paying money to the receiver 
shall not be concerned to inquire if the 
appointment of the receiver was valid or not. 

(6) The receiver shall be entitled to retain 
out of any money received by him, for his 
remuneration, and in satisfaction of all costs, 
charges and expenses incurred by him as 
receiver, a commission at such rate not 
exceeding five per cent, on the gross amount 
of all money received as is specified in his 
appointment, and, if no rate is so sjjecified, 
then at the rate of five per cent, on that gross 
amount, or at such other rate as the Court 
thinks fit to allow, on application made by 
him for that purpose. 

(7) The receiver shall, if so directed in 
writing by the mortgagee, insure to the 
extent, if any, to which the mortgagee might 
have insured, and keep insured against loss 
or damage by fire, out of the money received 
by him, the mortgaged property or any part 
thereof being of an insurable nature. 

(8) Subject to the provisions of this Act as 
to the application of insurance money, the 
receiver shall apply all money received Jay 
him as follows, namely :— 

(i) in discharge of all rents, taxes, land 
revenue, rates and outgoings whatever affect¬ 
ing the mortgaged property; 

(ii) in keeping down all annual sums or 
other payments, and the interest on all prin¬ 
cipal sums, having priority to the mortgage 
in right whereof he is receiver; 

(Hi) in payment of his commission, and of 
the premiums on fire, life or other insur¬ 
ances, if any, properly payable under the 
mortgage.deed or under this Act, and the cost 
of executing necessary or proper repairs 
directed in writing by the mortgagee ; 

(iv) in payment of the interest falling due 
under the mortgage; 

— ( v ) >n or towards discharge of the principal 
money, if so directed in writing by the 
mortgagee; 

and shall pay the residue, if any, of the 
money received by him to the person who, 
but for the possession of the receiver, would 
have been entitled to receive the income of 
which he is appointed receiver, or who is 
otherwise entitled to the mortgaged property. 

(9) The provisions of sub-section (1) apply 
only if and as far as a contrary intention is 
not expressed in the mortgage-deed; and 
the provisions of sub-sections (3) to (8) 
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inclusive may le \ aried or extended by the 
mortgage-deed, and, as so varied or extended, 
shall, as far as may be, operate in like manner 
and with all the like incidents, effects and 
consequences, as if such variations or exten¬ 
sions were contained in the said sub-sections. 

(10) Application may be made, without 
the institution of a suit, to the Court for its 
opinion, advice or direction on any present 
question respecting the management or ad¬ 
ministration of the mortgaged projierty, other 
than questions of difficulty or importance not 
proper in the opinion of the Court for sum¬ 
mary disposal. A copy of such application 
shall be served upon, and the hearing thereof 
may be attended by, such of the persons 
interested in the application as the Court may 
think fit. 

The costs of every application under this sub¬ 
section shall be in the discretion of the Court. 

(11) In this section, “the Court” means 
the Court which would have jurisdiction in a 
suit to enforce the mortgage. 

TO. Accession to morUjayed property. 

If, after the date of a mortgage, any 
accession is made to the mortgaged property, 
the mortgagee, in the absence of a contract 
to the contrary, shall, for the purposes of the 
security, Ik* entitled to such accession. 

Tl. Renewal of mortyayed lease. 

When the mortgaged property is a least*, 
and the mortgagor obtains a renewal of the 
lease, the mortgagee, in the absence of a con¬ 
tract to the contrary, shall, for the purposes 
of the security, lie entitled to the new lease. 

72. Riylits of morUiayec in possession. 

A mortgagee may spend such money as 
is necessary — 

(b) for the preservation of the mortgaged 
property from destruction, forfeiture or sale; 

(c) for supporting the mortgagor’s title to 
the property; 

(d) for making his own title thereto good 
against the mortgagor; and, 

(e) when the mortgaged property is a 
renewable lease-hold, for the renewal of the 
lease; 

and may, in the absence of a contract to the 
contrary, add such money to the principal 
money, at the rate of interest payable on the 
principal, and where no such rate is fixed, | 


n. r> * *. ' 


1* Scope. 

2. Accession. 

3. Accession by mortgagor’s representatives. 
3a. “For the purposes of the security.” 

4. “If, after the date of a mortgage.” 

5. “Contract to the contrary.” 


1. Legislative changes. 

2. Scope of the section. 

3. "Kenewal of the lease.” 

4. Fraudulent renewals. 

5. Effect of surrender of lease on mortgage. 

6. lienewal of lease rendered impossible—Effect. 

7. “In the absence of a contract to the contrary.” 


1. Legislative changes. 

2. Scope of the section. 

3. Preservation of property—Clause (b). 

4. Supporting mortgagor’s title—Clause (c). 

5. Costs of supporting the mortgagee’s title — 
Clause (d). 

6. Kenewal of lease—Clause (e). 

7. "In the absence of a contract to the contrary.” 

8. May add such money to the principal money. 

9. Charge for expenses, if can bo enforced indepen¬ 
dently of mortgage. 

10. Expenditure must have been made in the capa¬ 
city of mortgagee. 

11. Interest on amount spent. 

12. Premiums paid for the insurance of mortgaged 
property. 
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at the ruto of nine per cent, per annum: 
Provided that the exj>enditure of money by 
the mortgagee under clause (b) or clause (c) 
shall not be deemed to In; necessary unless ! 
the mortgagor has been called upon and has •; 
failed to take pro)x*r and timely steps to pre¬ 
serve the property or to supjx>rt the title. I 

Where the property is by its nature insur- j 
able, the mortgagee may also, in the absence 
of a contract to the contrary, insure and keep j 
insured against loss or damage by fire the ! 
whole or any part of such property; and the ! 
premiums paid for any such insurance shall j 
be added to the principal money with interest | 
at the same rate as is payable on the princi- j 
pal money or, where no such rate is fixed, ; 
at the rate of nine per cent, per annum. 
But the amount of such insurance shall not 
exceed the amount specified in this behalf in 
the mortgage-deed or (if no such amount is 
therein specified) two-thirds of the amount 
that would be required in case of total des¬ 
truction to reinstate the property insured. 

Nothing in this section shall be deemed to 
authorize the mortgagee to insure when an 
insurance of the property is kept up by or on 
behalf of the mortgagor to the amount in which 
the mortgagee is hereby authorized to insure. 

*73. Right to proceeds of revenue sale or ! 
compensation on acquisition. 

(1) Where the mortgaged property or any 
part thereof or any interest therein is sold 
owing to failure to pay arrears of revenue or 
other charges of a public nature or rent due 
in respect of such property, and such failure 
did not arise from any default of the inert- I 
gagee, the mortgagee shall be entitled to claim 
payment of the mortgage.money, in whole or 
in part, out of any surplus of the sale proceeds 
remaining after payment of the arrears and 
of all charges and deductions directed hy law. 

(2) Where the mortgaged property or any 
part thereof or any interest therein is acquired 
under the Land Acquisition Act, 1894 , or any 
other enactment for the time being in force 
providing for the compulsory acquisition of 
immoveable property, the mortgagee shall be 
entitled to claim payment of the mortgage- 
money, in whole or in part, out of the amount 
due to the mortgagor as compensation. 

(3) Such claims shall prevail against all 
other claims except those of prior encum¬ 
brancers, and may be enforced not withstand. 


° ■ N. n i p 

ht <h 


• *• LL j 

^urt, 

' K *shrn/ri 


1. Scope of the section. 

2. Section, whether retrospective. 

3. “Is sold owing to failure to pay arrears of 
revenue", etc. 

4. ‘‘Arrears." 

5. “Other charges of a public nature." 

C. Sale by reason of mortgagee’s default—Effect. 

7. Shall be entitled to claim payment of tha 
mortgage-money." 

8. “ In whole or in part." 

9. “All charges and deductions directed bv law." 

10. Sub-section (2). 

11. Sub-section (3). 

12. Mortgagee claiming surplus proceeds, if entitled 
to proceed against the property also. 

13. Revenue sale set aside — Right of mortgagee to 
proceed against the property. 

14. Surplus proceeds or compensation money with* 

drawn by mortgagor or other person—Remedy 
of mortgagee. J 
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ing that the principal money on the mortgage 
has not become due. 

74. [Right of subsequent mortgagee to 
pay off prior mortgagee.] Repealed by S.39of 
the Transfer of Property (Amendment) Act, 
1929 (XX of 1929). 

75. [Rights of mesne mortgagee against 
prior and subsequent mortgagees.] Repealed 
by S. 39 of the Transfer of Property 
(Amendment) Act, 1929 (XX of 1929). 

76. Liabilities of mortgagee in posses - 
si on. 

When, during the continuance of the mort¬ 
gage, the mortgagee takes possession of the 1 
mortgaged property,— 

(a) he must manage the property as a 
person of ordinary prudence would manage 
it if it were his own; 

(b) he must use his best endeavours to 
collect the rents and profits thereof; 

(c) he must, in the absence of a contract 
to the contrary, out of the income of the pro¬ 
perty, pay the Government revenue, all other 
charges of a public nature and all rent 
accruing due in respect thereof during such 
possession, and any arrears of rent in default 
of payment of which the property may he 
summarily sold; 

(d) he must, in the absence of a contract 
to the contrary, make such necessary repairs 
of the property as he can pay for out of the 
rents and profits thereof after deducting from 
such rents and profits the payments men¬ 
tioned in clause (c) and the interest on the 
principal money; 

(e) he must not commit any act which is 
destructive or permanently injurious to the 
property; 

(f) where he has insured the whole or any 
part of the property against loss or damage 
by fire, he must, in case of such loss or 
damage, apply any money which he actually 
receives under the jxfficy or so much thereof 
as may be necessary, in reinstating the pro. 
perty, or, if the mortgagor so directs, in reduc¬ 
tion or discharge of the mortgage-money; 

(g) he must keep clear, full and accurate 
accounts of all sums received and spent by 
him as mortgagee, and, at any time during 
the continuance of the mortgage, give the 
mortgagor, at his request and cost, true copies 
of such accounts and of the vouchers l>v which 
they are supported; 


1. Scope.* of the section. 

2. Law in the Punjab. 

3. Section not applicable to cases governed by 
Dekklmn Agriculturists’ Relief Act, 1879. 

4. "During the continuance of the mortgage.” 

5. "Takes possession.” 

6. Clause (a). 

7. Clause (b). 

8. Clause (c). 

9. Clause (cl). 

10. Clause (e). 

11. Clause (fj— -Insurance.. 

12. Clause (g)—Mortgagee must keep accounts. 

13. Accounts when to be taken. 

14. Proof of accounts. 

15. Failure to keep accounts—Effect of. 

16. Clause (la)—Mode of taking accounts. 

17. "Receipts from the mortgaged property.” 

18. "Fair occupation-rent.” 

19. Expenses of management and collection of rents 
and profits. 

20. "Surplus, if any, shall be paid to the mortgagor. 

21. Clause (i). 

22. Last paragraph. 
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(h) his receipts from the mortgaged pro¬ 
perty, or, where such property is personally 
occupied by him, a fair occupation-rent in 
respect thereof, shall, after deducting the 
expenses properly incurred for the manage, 
ment of the property and the collection of 
rents and profits and the other expenses men¬ 
tioned in clauses (c) and (d) y and interest 
thereon, be debited against him in reduction 
of the amount (if any) from time to time due 
to him on account of interest and, so far as 
such receipts exceed any interest due, in 
reduction or discharge of the mortgage- 
money; the surplus, if any, shall be paid to 
the mortgagor; 

(i) when the mortgagor tenders, or deposits 
in manner hereinafter provided, the amount 
for the time being due on the mortgage, the 
mortgagee must, notwithstanding the provi¬ 
sions in the other clauses of this section, 
account for his receipts from the mortgaged 
property from the date of the tender or from 
the earliest time when he could take such 
amount out of Court, as the case may be 
and shall not be entitled to deduct any amount 
therefrom on accoimtof any expenses incurred 
after such date or time in connection with 
the mortgaged property. 

Loss occasioned by his default. 

If the mortgagee fail to perform any of 
the duties imposed upon'him by this section, 
he may, when accounts are taken in pur¬ 
suance of a decree made under this chapter; 
be debited with the loss, if any, occasioned by 
such failure. 

77. Receipts in lieu of interest. 

Nothing in section 76, clauses (b), (d), (g) 

and (h), applies to cases where there is a 
contract between the mortgagee and the wort- 
gagor that the receipts from the mortgaged 
property shall, so long as the mortgagee is 
in possession of the property, be taken in 
lieu of interest on the principal money, or in 
lieu of such interest and defined portions of 
the principal. 

Priority. 

78. Postponement of prior mortgagee . 

Where, through the fraud, misrepresenta¬ 
tion or gross neglect of a prior mortgagee, 
another person has been induced to advance 
money on the security of the mortgaged pro¬ 
perty, the prior mortgagee shall be postponed 
to the subsequent mortgagee. 


1. Soope of the section. 

2. “Defined portions of the principal.” 

3. Mortgagor may make himself liable to aocouut 
though mortgagee is not liable to do so. 


1. Soope of the section. 

2. “Fraud.” 

3. “Misrepresentation.” 

4. “Gross neglect." 

5 . Prior mortgagee failing to obtain or parting with 
title-deeds whether guilty of gross negleot. 

6. A prior mortgagee bv deposit of title-deeds not 
obtaining all the title-deeds, whether guilty of 
gross neglect. 
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79 . Mortgage to secure uncertain ( 
amount when maximum is expressed. 

If a mortgage made to secure future ad¬ 
vances, the performance of an engagement 
or the balance of a running account, expresses 
the maximum to be secured thereby, a sub¬ 
sequent mortgage of the same property shall, 
if made with notice of the prior mortgage, be 
postponed to the prior mortgage in respect of 
all advances or debits not exceeding the 
maximum, though made or allowed with 
notice of the subsequent mortgage. 

80. [Tacking abolished.] Repealed by 
S. 41 of the Transfer of Property (Amend. ! 
went) Act, 1920 (XX of 1929). 

Marshalling and Contribution. 

81 . Marshalling securities. 

If the owner of two or more properties 
mortgages them to one person and then 
mortgages one or more of the properties to 
another person, the subsequent mortgagee is, 
in the absence of a contract to the contrary, 
entitled to have the prior mortgage-debt 
satisfied out of the property or properties not 
mortgaged to him, so far as the same will 
extend, but not so as to prejudice the rights 
of the prior mortgagee or of any other person 
who has for consideration acquired an interest 
in any of the properties. 

82 . Contribution to mortgage-debt. 

Where property subject to a mortgage be¬ 
longs to two or more persons having distinct 
and separate rights of ownership therein, the 
different shares in or parts of such property 
owned by such persons are, in the absence of 
a contract to the contrary, liable to contribute 
rateably to the debt secured by the mortgage, 
and, for the purpose of determining the rate 
at which each such share or part shall contri¬ 
bute, the value thereof shall be deemed to 
be its value at the date of the mortgage, 
after deduction of the amount of any other I 


7. Laches on the part of the prior mortgagee in 
instituting his Miil whether amounts to gross 
neglect. 

8. "Fraud, misrepresentation or gross neglect” 
must he the proximate cause of the inducement. 

0. Subsequent mortgagee having notice of the prior 
mortgage cannot obtain priority over the prior 
mortgagee. 

10. The section applies to mortgagees. 

11. Burden of proof. 

12. Distinction between Section 78 and latter part of 
Section 93. 

13. Law in the Punjab. 

1. English and Indian law of tacking compared. 

2. Scope of the section. 

3. “ To secure future advances.” 

4. “ The performance of an engagement.” 

o. ‘ Expresses the maximum to be secured theieby.” 

b. "In respect of all advances." 

7. "Not exceeding the maximum.” 

8. Notice. 

9. Charge. 

10. Further advance made after sale of equity of 
redemption. 


1. Doctrine of marshalling. 

2. Against whom right of marshalling is available. 

3. Marshalling distinguished from equitable rule of 
apportionment. 

4. "Two or more properties.” 

5. “Mortgages” them to one person. 

6. “ Then mortgages one or more of the properties 
to another person.” 

7. " Subsequent mortgagee.” 

8. Bight is available to purchaser in execution of 
decree on second mortgage. 

9. " In the absence of a contract to the contrary." , 

10. "So far as the same will extend." 

11. But not so ns to prejudice the rights of the 
prior mortgagee. 

12. "Or of any ]>erson who has for consideration 
acquired an interest in any of the properties." 

13. Effect of notice of prior mortgage. 

1. Legislative changes. 

2. Scope of the section. 

3. "Property .... belongs to two or more persons 
having distinct and separate rights of ownership 
therein.” 

4. Claim for contribution presupposes a common 
and equal liability. 

5. Valuation should be as on the date of the mortgage. 

6. Bate of contribution—How determined. 

7. “ In the absence of a- contract to the contrary." 

8. " Contract to the contrary” if enforceable by or 
against assignees of the property. 

9. Court selling property in particular order — 
Bight of eontribufion not affected. 

10. Marshalling, an exception to the rule of contri¬ 
bution. 
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mortgage or charge to which it may have been 
subject on that date. 

Where, of two properties belonging to the 
same owner, one is mortgaged to secure one 
debt and then both are mortgaged to secure 
another debt, and the former debt is paid out 
of the former property, each property is, in 
the absence of a contract to the contrary, 
liable to contribute rateably to the latter debt 
after deducting the amount of the former debt 
* from the value of the property out of which 
it has been paid. 

Nothing in this section applies to a pro¬ 
perty liable under section 81 to the claim of 
the subsequent mortgagee. 


Deposit in Court. 

83 . Power to deposit in Court money 
due on mortgage. 

At any time after the principal money 
imyable in respect of any mortgage has 
become due and before a suit for redemption 
of the mortgaged property is barred, the 
mortgagor, or any other person entitled to 
institute such suit, may deposit, in any Court 
in which he might have instituted such suit, 
to the account of the mortgagee, the amount 
remaining due on the mortgage. 

Right to money deposited by mortgagor. 

The Court shall thereupon cause written 
notice of the deposit to be served on the mort¬ 
gagee, and the mortgagee may, on presenting 
a petition (verified in manner prescribed by 
law for the verification of plaints) stating 
the amount then due on the mortgage, and 
his willingness to accept the money so 
deposited in full discharge of such amount, 
and on depositing in the same Court the 
mortgage-deed and all documents in his 
possession or .power relating to the mortgaged 
property, apply for and receive the money 
and the mortgage-deed and all such other 
documents so deposited shall be delivered 

to the mortgagor or such other person as 
aforesaid. 

Where the mortgagee is in jxissession of 
the mortgaged property, the Court shall, 


11. Contribution distinguished from equitable rale of 
apportionment. 

12. Right of contribution is not a right to obtain 
apportionment in a mortgage suit. 

13. A claim for contribution is u charge on the 
property. 

14. Liability to contribute, whether personal. 

1-5. Mortgage-debt not fully discharged — Claim for 
contribution. 

16. Contribution arises both on voluntary and in¬ 
voluntary payments. 

17. Right of redeeming co-mortgagor to claim con¬ 
tribution. 

18. Effect of acquisition of a portion of equity of 
redemption by mortgagee. 

19. Effect of release by mortgagee of a portion of 
equity of redemption. 

• 20. Effect of negligence or Inches on the part of the 
mortgagee. 

21. Contribution between life-tenant and reversioner. 

22. Parties to suit for contribution. 

23. Properties liable to contribute. 

24. Failure to claim contribution in redemption suit, 
whether bars subsequent suit for contribution. 

25. Plea that the plaintiff has no interest left in tho 

property is no defence to the claim for contri¬ 
bution. 

26. Interest on contribution amount. 

27. Contribution suit is not cognizable bv Small 
Cause Court. 


1 

2 

3 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

18. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 


.* -o- 

• Scope of the section. 

. Nature of procedure under the section. 

. Section applies to charges. 

. At any time after the principal money payable 
m respect of any mortgage has beoome due." 
Before a suit for redemption of the mortgaged 
property is barred." 

"The mortgagor, or any other person entitled 
to institute such suit." 

Deposit must be unconditional. 

Deposit after suit. 

Deposit in redemption suit. 

Suit for redemption without previous deposit 

Mortgagee’s suit after deposit but before receipt 
of notice. f 

Title to money deposited until withdrawal bv 
mortgagee. y 

such suir ,Urt inwhieh be m ‘ sht havo instituted 

‘‘To the account of the mortgagee." 

Minor mortgagee. 

'••ThA SUTVTfi 0 ' 118 tiue on tho 

f fc shad thereupon cause written notice 

of the deposit to be served on the mortgagee." 

vlnSoiVpS P*"*”" 4 by ,OT th ° 

‘&rtr. t ““ ept<,eiwsit in h,H *•*«*• 

'!£" d «P«iting in the same Court tho mortgage 
deed and all documents in his posscssioTS 

Security bond, if can be taken under the section. 


22 . 

23. 
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before paying to him the amount so deposited, 
direct him to deliver possession thereof to 
the mortgagor and at the cost of the mort¬ 
gagor either to re-transfer the mortgaged 
property to the mortgagor or to such third 
person as the mortgagor may direct or to 
execute and (where the mortgage has been 
effected by a registered instrument) have 
registered an acknowledgment in writing that 
any right in derogation of the mortgagor’s 
interest transferred to the mortgagee has been 
extinguished. 

84. Cessation of interest. 

When mortgagor or such other person as 
aforesaid has tendered or deposited in Court 
under section 83 the amount remaining due 
on the mortgage, interest on the principal 
money shall cease from the date of the tender 
or in the case of a deposit, where no previous 
tender of such amount has been made as soon 
as the mortgagor or such other person as 
aforesaid has done all that has to be done by 
him to enable the mortgagee to take such 
amount out of Court, and the notice required 
by section 83 has been served on the mort¬ 
gagee : 

Provided that, where the mortgagor has 
deposited such amount without having made 
a previous tender thereof and has subsequently 
withdrawn the same or any part thereof, 
interest on the principal money shall be 
payable from the date of such withdrawal. 

Nothing in this section or in section 83 
shall be deemed to deprive the mortgagee of 
his right to interest when there exists a con- 
tract that he shall be entitled to reasonable 
notice before payment or tender of the 
mortgage.money and such notice has not 
been given before the making of the tender 
or deposit, as the case may be. 

Stiits for Foreclosure, Sale or Redemption. 

85. [Parties to suits for foreclosure, sale 
and redemption.] Repealed by the Code of 
Civil Procedure, 1008 (Act V of 1908J, 
S. 156 and Sch. V. 

Foreclosure and Sale. 

86 to 80. Repealed by tlte Code of 
Civil Procedure, 1008 (Act V of 1008), 
S. 156 and Sch. V. 


1. Legislative changes. 

2. Scope of the section. 

3. “Mortgagor or such other person as aforesaid.” 

4. “Mortgagee” 

5. “Has tendered.” 

6. “Deposited in Court.” 

7. “The amount remaining due on the mortgage.” 

8. When interest ceases in case of tender. 

9. Deposit where no previous tender has been 
made. 

10. “Has done all that has to be done .... out of 
Court.” 

11. Service of notice on mortgagee. 

12. Deposit is only a kind of tender. 

13. Withdrawal of deposit by the mortgagor. 

14. Notice before payment or tender. 

15. Notice before payment is not necessary when 
mortgagee demands mortgage-money. 

16. Refusal of tender and costs. 

17. Plea as to insufficiency of tender or deposit. 

18. Section 14 of Bombay Regulation V of 1827 and 
section 84. 

19. Tender and deposit in possessory mortgages. 
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Ignorance of case-law means 
Miscarriage of Justice. 

(1922) 9 A. I. R. 1922 Privy Council 11 (12) = I. L. R. 43 All. 469 (475) 
(P.C.). Section 89, T.P. Act, 1 SS 2 , ended after providing for the decree “and thereafter 
the defendants’ right to redeem and the security shall both he extinguished/’, These words 
do not occur in either the foreclosure section of the Act of l$82 or the correspondin'' rule 
of 0 . 34, Civil P. 0. 

The difficulty which had arisen as to these words in several cases, c.g., Vanmika. 
linga v. Chidambara , (1905) I. L. R. 29 Mad. 37 — which case, it may be mentioned, 
does not seem to have been brought to the notice of the Board in Het Barn’s case, 
(1918) 45 I. A. 130—therefore no longer arises.” 

(1942) 29 A.I.R. 1942 Bombay 268 (270, 271).—Per Wassoodew, “That 
question does not seem to have been argued and the authorities which are binding on this 
Court on that point were not considered in (1934) 5S Bom. 419. 

Now, that (case (1919) 46 I.A. 285 (P.C.)) does not seem to have been referred to either 
in argument or iu the judgment of the learned Chief Justice who preferred to follow ( 1924 ) 
511. A. 88 (P. C.) .... With extreme respect, if I may say so, the authority.in (1934) 
58 Bom. 419 is weakened by the omission to consider the effect of the decision of the 
Privy Council. . . .” 

Per Broomfield J .:—As to the first point it may be pointed out that neither in 
the judgment of the learned Chief Justice nor in that of Barlee J. (in ( 1934 ) 5 S Bom. 419 ) 
is there any reference to (1919) 46 I. A. 285{P.C.), which does not appear to have been cited. 

(1942) 29 A.I.R. 1942 Lahore 228 (230) (FB) — Per Tek Chand, J.:— “ This 
decision is not in accord with 12 P. R. 1911, in which the identical objection had been 
raised and overruled. That case was regarded in the Chief Court and this Court as the 
ruling authority on the subject for over 25 years, but there is no reference to it in the 
judgment in A.I.R. 1937 Lah. 637. Apparently, the attention of the learned Judge, who 
decided the latter case, was not drawn to it.” 

(1942) 29 A. I. R. 1942 Lahore 1 (4)=I.L.R. (1942) Lah. 59 (69) (FB)_ 

In the Order of Reference, Tek Chand and Din Mohammad JJ., observed:_“ These 

previous decisions do not appear to have been brought to the notice of the learned Judges, 
who decided (1937) is Lah. 594 (F.B.) . . . .” 

1 • • • 

(1942) 29 A. I. R. 1942 Madras 136 (138)—“Neither the Full Bench decision 
m (1914) 87 Mad. 483 nor the decision in (1929) 52 Mad. 93G was noticed and considered in 
U933) 65 M. L. J. 455.” 

(1942) 29 A. I. R. 1942 Patna 379 (381) — Per Agarwala, J _ “This Full 
Bench decision [Balmakund v. Dalit, (1903) 25 All. ids] of the Allahabad High Court was 
not considered by the Division Bench [Gobindakumar Sur v. Mohinimohan sen, (1930) 
57 Cal. Sid] of the Calcutta High Court to which I have referred.” 

(1941) 28 A. I. R. 1941 Allahabad 396(397)=I.L.R. 1941 All. 737 (740)_ 

The Full Bench decision in Kalian Das v. Bhagirathi, (1888) 6 All. 47 is binding on 

03 A, • • * The Full Bench case in 6 All. 47 was not cited in arguments in Radhey Shiam 

V'Nazir Hmsain , 1941 A.L.J. 43. Had it been cited, the decision would have been the 
other way.” 

(1941) 28 A. I. R. 1941 Madras 933(933, 934)=I.L.R. 1942 Mad. 264 (265 
266, 268, 270) (FB). — “ The substantial question in this appeal is whether (1007) 30 
Mad. 367 was rightly decided by this Court. The appellant contends that the decision 
conflicts with the judgment of the Privy Council in (1896) 23 cal. 775 and therefore cannot 
be allowed to stand. . . . They (i. e., the learned Judges who decided 30 Mad. 367) did not, 
however, make any reference to the judgment of the Privy Council in 23 cal. 775 . Presu- 
jnably it was not brought to their notice. . . . We consider that the present caso is govened 
by the decision of the Privy Council in 23 Cal. 775.” 




(1941) 28 A. I. R. 1941 Madras 898 (902) = 1. L. R. 1942 Mad. 271 (278) 
(FB)—“ The decision in (1S84) 7 Mad. 255 was criticised by Ayling and Sheshagiri 
Iyer, JJ., in (1917) 5 M. L. W. 158. On the other hand, it receives support from the judg¬ 
ments given by Madhavan Nair and Stodart, JJ., in (1930) 71 M. L. J. 511, by Cornish, J., 
in (1937) 71 M. L. J. 725 and by Ramesam and Jackson, JJ., in A. I. R. 1928 Mad. 1270. 
It is, however, significant that in these cases no reference was made to the decisions in 
(1907) 30 Mad. 20, (1909) 32 Mad. 429 and (1917) 5 M. L. W. 158.” 


(1941) 28 A. I. R. 1941 Madras 699 (703) = I. L. R. 1941 Mad. 970 (984). 

— ‘‘Even in Hammant v. Krishna, (1925) 49 Bom. 004, it does not appear from the 
report that the Courts were invited to consider the numerous cases to which we have 
been referred: Bhoobun Moyee v. Ramkisliore, (1803-00) 10 M. I. A. 279, was cited but not 
Collector of Madura v. Mootoo, (1807-G9) 12 M. I. A. 397 at page 443 nor Ramaswami 
v. Venkata) amayyan, (1878) 2 Mad. 91 (P.C.) before the Bombay High Court.” 


(1941) 28 A. I. R. 1941 Rangoon 202 (204) = 1941 R.L.R. 224 (229). —‘‘It is 
surprising to note that 44 Mad. 417 was not cited before another Bench of the Madras 
High Court only two years later, in 40 Mad. 8S, where it was briefly said . . . .” 

(1940) 27 A. I. R. 1940 Madras 768 (772)=I. L. R. (1940) Mad. 969 (972) 
(FB). — 11 This view has been adopted in the case in Venkataramana v. Varahalu, 
(1939) M. w. N. 1028, a decision of Varadachariar and Pandrang Row, JJ., anterior to the 
decision of Burn and Stodart, JJ., [in M ythili v. J anaki , (1939) M. W. N. 1237] but 
apparently not brought to their notice.” 


(1934) 21 A. I. R. 1934 Allahabad 605 (605, 606). — “Unfortunately at that 
time the attention of the Bench was not drawn to the several previous cases which were 
relevant” .... “We must, therefore, hold that the view expressed in Hira Lai's case, 
A. I. R. 1925 ALL. 72, was not correct, as the attention of the Bench was not drawn to the 
rulings mentioned above.” 


(1933) 20 A. I. R. 1933 Calcutta 886 (886)=I.L.R. 60 Cal. 1106 (1107).— 

Referring to the decision in Kliettcr Mohun v. Kassy Nath, (1893) 20 Cal. 899, Lort- 
Williams J. observed: “ That is a decision of the Court sitting in appeal from the original 
side and is binding upon me. But it appears from the report that none of the English 
cases were cited to the learned Judges. In my opinion, the point decided requires further 
consideration by the Court sitting in appeal in the light of the English decisions.” 


(1931) 18 A. I. R. 1931 Madras 185 (188) = I. L. R. 54 Mad. 654 (659). — 

“It is true.that in Narasimha v. Zamindar, (1919) 42 Mad. 873, Phillips, J. 

dissented from that view and was of the opinion.But it appears that Harinath 

v. Krishna, (1887) 14 cal. 147 was not quoted to the learned Judge in that case. 


(1928) 15 A. I. R. 1928 Madras 929 (930). — Referring to the order which he 
passed in Second Appeal No. 1200 of 1924 Srinivasa Ayyangar J. frankly states. But 
that order w r as made without full argument and merely following the decision of Kumara- 
swami Sastriar J., in the case already referred to and without advertence further to the 
decision in the case of Sckharan v. Eacliaran, (1910) 20 M. L. J. 121. I am satisfied that 
my order in the said case was not right.” 

(1927) 14 A. I. R. 1927 Allahabad 28 (31) = I. L. R. 49 All. 162 (169, 170). 

_“ Their Lordships do throw out the clear hint that if the case of Vanmikalinga v. 

Chidambara, (1905) 29 Mad. 37, /and we may for the matter of that, add the cases of 
Shyamlal v. Bashir.ud.din, (1900) 28 ALL. 778 and Bibi Jan v. Saclu Bewa, (1904) 31 
Cal. 803j had been brought to their Lordships’ notice, the opinion as to the interpretation 
of S. 89 in the case of diet Ram, (1918) 45 I. A. 130, would have been different. 

(1926) 13 A. I. R. 1926 Allahabad 409 ( 409 ). — "We think that in all 
probability Walsh, J. would have decided this matter [see his decision in A. I. R. 1925 
ALL. 572] differently if there had been called to his attention the^cases of Desraj w.Karam, 
(1890) 19 ALL. 71 and Ruddar v. Dhanpal, (1903) 20 ALL. 150.” 







A. I. R. Commentaries Judicially Noticed. 


(1938) 25 A. I. R. 1938 Calcutta 730 (733) = I.L.R. (1939) 1 Cal. 112 (120). 

—“ The expression ‘other cause of a like nature* has been the subject of various decisions, 
most of which will be found mentioned in Chitaley’s Limitation Act Cist (1938) Edn.], 
pp. 567 to 572.” 

(1938) 25 A. I. R. 1938 Calcutta 287 (289 & 290) = I. L.R. (1938) 1 Cal. 53 
(58 & 60). — “In the Note to Messrs. Chitaley and Annaji Rao's Code of Civil Proce¬ 
dure, [ 2 nd (1935) Edn.] at p. 13SS, I find the following comment : ‘ The first.... parties.’ 

The learned author’s of Chitaley and Annaji Rao’s Code of Civil Procedure in the 
paragraph to which I have already referred, appear to me to sum up in a few words the 
the substance of the decisions’.” 

(1937) 24 A, I. R. 1937 Calcutta 222 (224). — “On this point there is a con¬ 
siderable mass of case law which will be found set out in Chitaley’s Commentary [2nd 
(1935) Edn.J on the Civil Procedure Code.” [o. 21 , R. 2, Note 6.] 

(1942) 29 A. I. R. 1942 Allahabad 77 (78). — “So far as Art. 120 is concerned* 
there are a large number of cases quoted in Chitaley’s Commentary . . . .” [ 1 st (1938) Edn.]- 

A * l’ R * 1941 AIlahabad 110 < F B) (117) = I. L. R. 1941 All. 77 

a decree 1S against A and another decree is against A and B, it has been 
held that the decrees are against the same judgment-debtor within the meaning of s 73 
The cases on the point are noted in Chitaley’s Code of Civil Procedure [1st (1932) Edn.]‘ 
vol. l, page 647. ’ [This principle was cited with approval.] / 

"£ 9 rft „ 2 | 7 A 'i\ R : 1 f 4 i l Allahabad 263 (266) = I.L.R. (1940) All. 396 (406). 
~ In , CbltaIe > * Criminal Procedure Code, [ 1 st (1936) Edn.], vol. l, p. 797, the learned 
commentators say : It is ... . Evidence Act. I agree with their conclusion’.” 

to be ( Z 3 t 7 ln WO t R 'r 193 f A,lahabad 82 < 87 >—'“ The balance of authority seems 

Appella ^ p° ul>fc has no Power under it to interfere to the prejudice of a 

rar&S 5 a '- a rvt^ a i U A* bufc .^ ho v,as not impleaded in the appeal: vide “Code 

(1934) 21 A. I. R. 1934 Allahabad 253 (255)._ “... the reason fainc* tw 

aftKSraRStt sr-s-t. 2 .*** **■— 
aSK sSSSSm;■«:<«*=« mm? 

[ 3 rd (1940) Edn.), voTl,p.r« 2 ” C,ted m Chltal6 y s ^ of Civil Procedure 

(1941) 28 A* I* R t 1941 Lshorp Qfi rort 14 \ • . * * 

impleaded in a previous suit bv tit* m i ^ puisne mortgagee, who is not 

made in the previous suit and to fall back 0 ^’te'npnlw^nly 1 ! 19 fT*. 






IV 


A. I. R. Commentaries Judicially Notioed 


Mulla in his Commentary on the Code of Civil Procedure at p. 9S3 also holds the same 
view, and so does Chitaley in Volume 3 at p. 271S, [3rd (I9i0) Edn.].” 

(1939) 26 A. I. R. 1939 Lahore 356 (357)—“ As pointed out in A.I.R. 1921 Lah. 
399 and A. I. 1L 192S ALL. 230 the absence of a shifting balance is not decisive : see 
also cases collected in Chitaley's Limitation Act [ 1 st (1938) Edn.], vol. 2 , p. 1302 et seq." 

(1938) 25 A. I. R. 1938 Lahore 345 (346). — “The learned counsel for the 
present respondents also quoted A.I.R. 1932 ALL. 440, A. I. R. 1933 ALL. 204 (a judgment 
by a Full Bench, one member of which was the present Hon’ble Chief Justice of the 
Lahore High Court) and the remarks in the Commentary of Mr. Chitaley’s Criminal 
Procedure Code [1st (1930) Edn.), Vol. l, p. 070." 


(1938) 25 A. I. R. 1938 Lahore 220 (222).—The amended Rule will be found 
printed at pp. 252-3 of Chitaley’s Code of Civil Procedure, [ 2 nd (1935) Edn.].” 

(1937) 24 A. I. R. 1937 Lahore 41 (49) = I. L. R. 1937 Lah. 11 (33). — 

11 1 find it stated in Chitaley and Annaji Rao’s Code of Civil Procedure [ 2 nd (1935) Edn., 
p. 012 ] that this section (i. e., s. so) like s. 79 enacts only a rule of procedure. With this 
view I agree.” 

(1938) 25 A. I. R. 1938 Nagpur 122 (123) (FB) = I. L. R. 1938 Nag. 106 
(108). —” It was assumed by the Taxing Judge (Bose J.) in his order of reference that 
the present case was similar because he assumed that there was no difference for these 
purposes between a plaint and a memorandum of appeal. This we think is wrong although 
there are a larger number of rulings collected at p. 44 of vol. 1 of Chitaley’s Civil 
Procedure Code [2nd (1935) Edn.] which take that view.” 


(1937) 24 A. I. R. 1937 Nagpur 268 (269) = I. L. R. 1937 Nag. 519 (520). 

— “ It appears that the weight of authority is in favour of the view that the Appellate 
Court has such powers. The dissentients from that view are limited to the High Courts of 
Allahabad and Rangoon and the Chief Court of Oudh : see also Chitaley and Rao’s 
Code of Civil Procedure [2nd (1935) Edn.], Vol. 1, page 712.” 

(1937) 24 A. I. R. 1937 Nagpur 216 (217) = I. L. R. 1938 Nag. 280 (282). 

“ In Chitaley and Rao’s Civil Procedure Code, [ 2 nd (1935) Edn.] p. 2094 under 0 . 22 , R.l, 
it is remarked : 

‘ If, in the first Court, the.either party.’ 

I agree with these remarks which would apply to a dismissal of the suit in appeal. 
It is further remarked on the authority of 34 Mad. loc. cit. that the appeal cannot be 
continued even in respect of costs or other relief which are merely incidental to the main 
reliefs. I accordingly uphold the contention of the respondent.” 

(1937) 24 A. I. R. 1937 Nagpur 50 (53) = I. L. R. 1937 Nag. 277 (284).— 

‘‘This question has been well discussed in Note 10 under S. 102, p. 804 of Chitaley and 
Annaji Rao’s recent Commentary on the Criminal Procedure Code [ 1 st (1936) Edn.]. 
The learned authors favour the view of the Madras and Calcutta High Courts which is 
in accordance with the opinion expressed above.” 

(1936) 23 A. I. R. 1936 Nagpur 228 (230) = I. L. R. 1937 Nag. 230 (234). 

_‘‘The point is well summed up at pages 2409 and 2470 of Chitaley and Rao’s Code of 

Criminal Procedure [1st (198G) Edn.], vol. 3, and the learned authors rightly point out 
that the view of the High Courts, excepting Rangoon, is consistent with the princi¬ 
ples underlying sub-section (3) of the section.” . 

(1935) 22 A. I. R. 1935 Nagpur 189 (190) = 31 N. L. R. 374 (376). — 
“ The same contention as was unsuccessfully put forward in the lower Court is pressed 
here for the applicants and in support thereof the following observations in the first note 
to O. 9, R- 9. Civil Procedure Code [lst(1932) Edn.] appearing at page 1570 of Chitaley s 

Civil Procedure Code, vol. 2, were cited: ‘The word plaintiff.under this rule . 

(1942) 29 A. I. R. 1942 Oudh 303 (305). — ‘‘But there is abundant authority 
for the proposition that ‘Where adverse possession .... the limited estate.’ (Chitaley s 
Indian Limitation Act, [2nd (1942) Edn.], Note 14 on Art. 141). A few cases may be cited. 

[Cited with approval and followed.J 
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(1942) 29 A. I. R. 1942 Oudh 169 (172)—" In Vol. s of Chitaley’s Code of Civil 

Procedure [3rd (1940) Edn.] it is noted under Rule 15 of o. 33 that.as is clear 

from CO Cal. 630. [.The view is approved.] 

(1942) 29 A.I.R. 1942 Oudh 31 (32). — “ On page 2593 of his Indian Limitation 
Act [ 1 st (1938) Eud,] # Ckitaley states that the principle laid down in the cases of this Court 

cited above applies also to cases.the application will not come under this 

cIftuse - [The view is approved. Now see 2nd ( 1942 ) Edn., page 2829 .) 

, 1941 Oudh 609 (610). — ” The consensus of opinion appears 

to be that a question relating to the stay of execution is one relating to execution but 
that the decisions thereon cannot be said to be one “on the rights of the parties” and 
consequently cannot amount to a decree and are therefore not appealable. These cases 

foot-note 5°°^ m Chltaley S Code 0f Civil Procure, vol. l, [2nd (1935) Edn.], p. 422 in 

.. T ^ 941) 28 A> L R - 194 ] O^h 219 (FB) (221)=I.L.R. 16 Luck. 515 (519).— 
In his connexion, I may refer to the notes in Chitaley’s Civil Procedure Code Vol 2 

[ 2 nd (1535 Edn ] page 2128 where he says.‘In short therefore the ST J see 

whether the suit or appeal abates .... in the same euit (appeal) ■ Accepting this as a 
sound statement of the law, I do not feel that it is possible to dTpart f. .... etc " 

120 t ( 19 “T . 28 A ' r R - I 9 ! 1 ° udh S6 (58 & 59 > = I-L-R- 16 Luck. 113 (117 & 
h f ' ~ The q“»hon which does arise, however, is whether the plaintiff’s suit aeainst 

piuvinons of o. 2 , ». Civil Procedure Code. He has also referfed ’to the^me 

quoted in Chitaley’s Commentary under o!? r. S. a . ^At 1S ° n ? of the casea 

Edn.) of his Commentary on the Civil Procedure Code ChitJ ^ 8 f 64 ’ V °^’ 2 '^ 8rc * * 1940 * 
cases of an analogous description.” ^ ? ther 

IJNofces cited with approval.] 

(1940) 27 A.I.R. 1940 Oudh 305 (3071 — T r p KT . v 

Learned counsel for the respondent .has referred to ChiteJ • ^ 543 )- — 

[ 1 st (1988) Edn.), at page 658 SherThe “ys * Ch,Mey ' s Indian Limitation Act. 

‘Thus, where a person admits the.the admission.’ 

existence is not deniS^n h the ba written i state^nt > ’l Befe e d9D< h ° f ?“ f aimant “» d its 
passage on page 006 which runs as follows h “ 4,50 1,6611 “ ada *» a 

■Thus, an acknowledgment of a debt need not specify any pmcise sum as due.” 

(1939) 26 A. I. R. 1939 Oudh 284 ( 9 R<\ — t t d T . 
take the following passage based on various «i- R * 15 v Luck. 19 (23). — 41 1 

SS; h! C ° de 0t C ™ 1 ™ 1 M <3& LTiTn the makiitf^n 

«i A (J 939 ) 26 A. I. R. 1939 Oudh 116 (117) = ILr i 4T t 
A reference to the Notes to o. 40 R. l on AJ o„u; T TIl * 14 Luck * 538 (541). — 

in execution proceedings both in Chifcaley’s Code of Svii^rorl^^r 111 ? 61 ^ ° f a receiver 
the latest edition of Katiu and Das’s Code nf 5> P ™ cedure fend (1935) Edn.) and 

there is no suoh principle as the one suited by “ qUi ‘° 0l6ar that 

(1939) 26 A. I. R. 1939 Oudh 86 faert “ \ 

Procedure Code) [ 2 nd (1985) Edn.,] vol. 1 , page 517 Note 7 . AcCOrchng to Chitaloy 1 * (Civil 
A debt.debt’.” 

“As hi* bln Pallid oit inth’ L ' R ‘„ 14 Luclt - 1,6 <“*). - 

—“ a “ ■g* agZ'a r.i : ! ! ! ■ ! 
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view originally depended on a distinction between cases in 
been rejected and cases where it had been accepted.” 


which the application had 


a 28R ' 1938 0udh 45 ( 47 and 48) = I. L. R. 13 Luck. 689 (693 

an r The learned counsel (for appellant) maintained that that case stands alone 

and he has pointed out to us that in the Commentary on the Civil Procedure Code by 
t hitaley and Annaji Rao this case is submitted to have been wrongly decided: vide the 
Commentary, vol. l [2nd (1935) Edn.], page 478 (Note 9, F. N. 4). 

In my opinion, the contention of the learned counsel for the appellant must be 
accepted’." 


(1 93 7) 24 A. I. R. 1937 Oudh 481 (483)= I.L.R. 13 Luck. 560 (565 & 566). 
— Messrs. Chitaley and Annaji Rao in their Commentary on the Code [2nd (I 935 ) Edn., 
p. 2347] express the opinion that the present cl. (d) of R. 5 of 0. 33 gives effect to the 

\iew taken in the Full Bench decision of the Allahabad High Court reported in 7 ALL. 661 
and other cases.” 


(1942) 29 A. I. R. 1942 Peshawar 73 (73). — “Learned counsel for the plaintiff 
has drawn our attention to the Commentary on o. 32, R. 2 in Chitaley’s edition of the 
Civil Procedure Code [3rd (1940) Edn.], and to two published Judgments of the Lahore 
and Madras High Courts, namely 75 I. c. 1028 and 74 1. C. 309. Both the Commentary 
and the rulings are authorities for the proposition that when ........ the defect.” 

(1942) 29 A. I. R. 1942 Peshawar 23 (24). — “He also referred me to the 
Commentary under o. 22, R. 1 Note 9 of the Chitaley’s edition of the Civil Procedure 
Code.” [3rd (1940) Edn.]. 


(1941) 28 A. I. R. 1941 Peshawar 74 (75). — “Chitaley in his Commentary 
under this rule [ i. e., <>. 20, R. 7, Civil Procedure Code, 3rd (1940) Edn.] has noted that the 
date of the decree must coiresjjoiid to the date on which the judgment is pronounced, no 
matter what the date of the signing of the decree may happen to be.” 

[This view is approved.] 

(1941) 28 A. I. R. 19^’ Peshawar 69 (71). — “The further question arises 
whether the appellant should be granted time under s. 149, Civil Procedure Code, or under 

o. 7, R. 11 for the purpose of making good the deficiency in court-fee.as it is a 

point which obviously arises for decision we have consulted the authorities which are 
referred . . . in the Commentary on o. 7, R. 11 in Chitaley’s Edition of the Civil Procedure 
Code [2nd (1935) Edn.] at Note G.” 


(1940) 27 A. I. R. 1940 Peshawar 24 (25). — “At Note 10 to 0 . 21, R. 15 of 
Chitaley’s Civil Procedure Code [2nd (1985) Edn.) the following comments are made as 
regards the right of appeal against an order made under O. 21, R. 15 : 

‘The question whether.oi the non-applicant decree-holder’.” 

(1938) 25 A. I. F.^938 Peshawar 4 (5). — “The general result of this conflict 
has been clearly set out .n Note no. 9 of the Commentary on that Rule (viz., O. 22,.R. 4 ) 
in Chitaley’s Code of Civil Procedure [2nd (1935) Edn.] and virtually all the cases which 
have been referred to in the course of that Note have l>een cited before us as well as 
some other rulings in addition.” 

(1937) 24 A. I. R. 1937 Peshawar 81 (81) _“Learned counsel has been unable 

to show mo any decided case in which action of that nature amounts to a public nuisance, 
and the Commentary in Chitaley’s Civil Procedure Code [ 2 nd (1935) Edn.] certainly 
indicates the contrary.” 


(1937) 24 A. I. R. 1937 Peshawar 41 (41). — “On p. 1480 of Mr. Chitaley’s 
Commentary on the Civil Procedure Code List (1932) Edn.] it is noted that ’where a plaint 
is presented on the re-opening date after court-holidays and the ]>criod of limitation has 
expired during the holidays, the fact that the ground of exemption under S. 4 , Limitation 
Act, was not specifically mentioned in the plaint will not entail the dismissal of the suit 
inasmuch as the Court is l>ound to take judicial notice of the holidays’. This note is 
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supported by reference to rulings in Nagpur, Lahore, Madras and Calcutta Courts, though 
a Calcutta ruling to contrary is also noted. The proposition as stated appears to me to be 
correct." 

(1937) 24 A. I. R. 1937 Peshawar 13 (15)-"In this connexion we may 

quote the following Note No. 4 from Mr. Chitaley’s Commentary [2nd (1935) Edn., p. 1855] 
under B. 53 which is as follows: ‘Other decrees.—A decree.this rule’." 

(1936) 23 A. I. R. 1936 Peshawar 209 (210). — "We have been referred to 
Note (7) under s. 48 in Chitaley’s Commentary on the Civil Procedure Code [ 1 st (1932) 
Edn.] where the distinction between a fresh application and an application in continuation 
of a previous application is illustrated.” 

(1936) 23 A. I. R. 1936 Peshawar 37 (37).—"Counsel for the appellants quotes 
from Chitaley’s Commentary (Civil Procedure Code, 2nd (1935) Edn., p. 8005] to the effect 
that where the question of costs has been referred to the arbitrator, or where the whole 
matter in dispute has been referred to the arbitrator, the arbitrator has authority to award 
costs in the award." 


(1934) 21 A. I. R. 1934 Peshawar 94 (95). — " He (D. J.) quotes from Chitaley 
[1st (1932) Edn., p. 1240] as follows: ‘All co-promisees.os parties.’ 

“ I have no disagreement with this statement of the law, but in the present case the 
defendant is not a promisee, but a promisor. A further passage from Chitaley is cited by 
the learned Additional District Judge to the following effect: 

‘Where several.of suits.’ 

" That statement of law applies to the facts of the present case." 

(1934) 21 A. I. R. 1934 Peshawar 57 (61)—" These conflicting views are noted 
on^ages 74G and 747 of Chitaley’s Civil Procedure Code, [1st ( 1932 ) Edn.].’’ 


(1934) 21 A. I. R. 1934 Peshawar 40 (42). — " The argument is based on 
Chitaley’s Commentary, 1 st (1932) Edn., p. 1888 under O. 21, R. 15 of the Code, which 
is supported by Gopendra Krishna v. Moti Lai, A. I. R. 1923 Col. 559." 


(1933) 20 A. I. R. 1933 Peshawar 61 (62). — " The law on the subject is lucidly 
summed up in Chitaley’s Commentary on Civil Procedure Code [1st ( 1932 ) Edn.] Vol. 1 . 
page 182 , and is stated as follows : ‘A party.them’." 


r ,, M 28 A ’, 1 ‘ R ’ 1941 Ran g°°n 60 (60) = 1940 R. L. R. 749 (750). — " He 
Lthe bub-divisional Court] also mentioned a case as cited in Chitaley’s Civil Procedure 

rm ivL 868 8n q S ’ 161 Note 2 ’ pt * 41 where a stay of execution was granted 

on the ground that the ex parte decree was (.-'turned by fraud. That case is 75 I. c. 419 
l A. I. R. 1928 Lah. 514 J.” 


Cod a ( of 93 CrimLf P 1 ' R ; 19 f ??. nf ’ 00n 391 (392) - - " The [car ” ed authors of th, 

'Thu“ e ty ». nnJ *“■ ^ (1932 > Edn ' ] - vol- i. a 


page 200 say : ‘Thus an . . 

#, I agree with this view’.’’ 


1. References to Official Reports are invariably 
given in all cases found in the OfUcial Reports. 

2# T Gen?£I°T PS i S for * ach Section as well as the 
General Index show where exactly to look 
tor the point required. 

3 ‘ R th« a nri 8 Jr , the /°°? notc8 ""pHfy and illustrate 
. principles in the commentary and indicate 
• distinguishing features Qf the case. 

4 * ***££?£ fe the of Cases Will show 

.Ygqjju to get the entire case-law on the point. 

5i taih?p«,£r" sof,huwor,< indica, ' d 
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